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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



BIjASSENGAMB V. BOYD et al. 

(Circuit Court of Appeals, Fourtli Circuit. Aprll IS. IMO.) 
No 808. 

1. Eqcity (I 409*) — Refekence to Mastkiî—Findixgs. 

Flndings of a masl.er on a référence b.y consent are presumptively cor- 
rect, but are advlsory only where the référence is by the court wlthout 
consent. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. § 920; Dec. Dig. i 
409.*] 

2. Equity (§ 403*) — Iîefebesce—Oedeb— Construction. 

Wliere an order of référence recited tliat, on motion of plaintlfE's attor- 
neys, B. was appolnted spécial master to investigate the cause and report 
tothe court what amount, If any, was due by reason of the claim, and 
that such report be flled "subject to the further orders of the court," the 
référence was ex parte, and did not refer the issues to the master for 
final décision. 

[Ed. Note. — For other cases, see Equity, Dec. Dlg. § 403.*] 

3. CosTS (§ 13*) — Equity— DISCRETION. 

Where both parties in an equity suit are partly wrouK, the court may 
award costs in its discrétion, or may refuse to allow costs to either. 

[Ed. Note. — For other cases, see Costs, Cent Dig. §§ 21, 25; Dec. Dig. 
§ 13.*] 

4. Appejll and Eebok (§ 984*) — Equity— Costs— Discrétion. 

On appeal from an equity decree, the court's allowance of costs is gen- 
erally treated as final, unless a palpable abuse of judicial discrétion is 
shown. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3881- 
3888; Dec. Dig. § 984.*] 

5. Costs (§ 60*) — Equity— Division. 

Where coniplainant's right to recover depended on the right of B., who 
held a contract for road construction, and B.'s answer showed that the 
county commissloners had offered to pay hlm $3,303, whlch he had re- 
fused, plaintifC havlng recoyered a less sum, it appearing that niueh of the 
costs of the hearlng resulted from plalntifC's attempt to introduce Ini- 
proper évidence, tbe court dld not abuse its discrétion in taxing one-half 
of the costs to plaintifif. 

[Ed. Note. — For other cases, see Costs. Dec. Dig. § 00.*] 

*For other cases see same toplc & § numbee in Dec. & Am. Digs. Ï907 to date, & Rep'r Indexes 
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6. CoNTRACTS (§ 231*) — Measurement or WoBK— Method. 

Where a contract for Toad oonstruetion provided for payment on a basls 
of measurement, it was errer to base a recovery on estimâtes as to the 
amount of work that oould be done by a team in a day, though it appeared 
that at the time of suit conditions were such that measurement of the 
work was ditîicult, and more or less unsatisfactory. 

[Ed. Note.— For other cases, see Contracts, Dec. Dig. § 231.*] 

WaddEl, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina, at Asheville. 

Action by John T. Blassengame against David L. Boyd, the Board 
of County Commissioners, and others. Decree for défendants (172 
Ked. 630), and plaintiff appeals. Affirmed. 

James H. Merrimon (J. G. Merrimon, on the brief), for appellant. 
Charles A. Moore and Samuel C. C. Welch (Norwood & Norwood 
and Moore & Rollins, on the brief), for appellees. 

Before WADDILL, KELLER, and McDOWELL, District Judges. 

KElvLER, District Judge. The first five assignments of error are 
based on the action of the court in sustaining certain exceptions to 
the report of the spécial master, and in ref using to concur in the 
method adopted by the master in arriving at the amount due the plain- 
tiff froni D. L. Boyd, the contractor. Thèse exceptions proceed upon 
the theory that the fîndings of the master in this case were not merely 
advisory, but are to be taken as presumptively correct. Such is the law 
if the référence is by consent and refers ail the issues to the master 
for décision, but such is not the law upon an ordinary référence. The 
order of référence in the case at bar was made on the 7th day of 
August, 1907, in the following words: 

"And now cornes H. R. Ferguson and Merrimon & Merrimon, solicitors for 
the plaintiff in the above cause, and move the court that the issues in this 
cause be referred to J. J. Brltt, who is hereby appointed spécial master of 
this honorable court in the said cause, who shall be required to inquire into 
and investigate the same, and that he report to this court by the 4th day of 
November, 1907, what, if anything, be due by reason of the claim, etc., and that 
said report be flled subject to the further orders of this court." 

This order, as is apparent on its face, was made upon the ex parte 
motion of complainant's solicitors, and, so far from purporting to 
refer ail the issues to said spécial master for final décision, the last 
clause of the order clearly shows that his report was to be filed sub- 
ject to the "further orders of the court." 

In Kimberly v. Arms et al., 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 
764, Mr. Justice Field points out with force and clearness the distinc- 
tion between the report of a spécial master appointed by the court, 
and one to whom by consent and request of ail the partie?, ail the is- 
sues are referred for décision (as was the case in Kimberly v. Arms). 
The opinion in that case says : 

"A master in chancery is an offlcer appointed by the court to assist it in 
varions proeeedings incidental to the progress of a cause before it, and is usu- 
ally employed to take and state accouuts, to take and report testimony, and 

•For cther cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to perform such duties as require computation of Interest, the value of an- 
nuities, the amount of damages in particular cases, the audlting and ascer- 
talnlng of liens upon property Involved, and similar services. The Information 
which he maj' communicate by his flndlngs in such cases, upon the évidence 
presented to him, is merely advisory to the court, which it may accept and 
act upon or disregard in whole or in part, aeeording to its own judgment as to 
the weight of the évidence. Basey v. Gallagher, 20 Wall. 670, 680, 22 D. Ed. 452, 
453 ; Quinby v. Conlan, 104 U. S. 420, 424, 26 D. Ed. 800, 801. In practice it is 
not usual for the court to reject the report of a master, with his findings upon 
the matter referred to him, unless exceptions are taken to them and brought 
to Its attention, and, upon examinatlon, the findings are found unsupported or 
defective In some essential particnlar. Metzker v. Bonebrake. 108 U. S. 66 
[2 Sup. et. 351], 27 L. Ed. 654; Tllghman v. Procter, 125 U. S. 136, 149 [S Sup. 
et. 894], 31 L. Ed. G64, 669; Callaghan v. Myers, 128 U. S. 617, 066 [9 Sup. 
et. 177], 32 L. Ed. 547, 562. It is not within tlie gênerai province of a master 
to pass upon ail the issues in an equity case, nor is it compétent for the court 
to refer the entire décision of a case to him without the consent of the parties. 
It cannot, upon its own motion, or upon the request of one party, abdicate its 
duty to détermine by its own judgment the controversy presented, and devolve 
that duty upon any of its officers. But when the parties consent to the référ- 
ence of a case to a master or other offlcer to hear and décide ail the issues 
therein, and report his findings both of fact and of law, and such référence la 
entered as a rule of the court, the master is clothed with very différent powers 
from those which he exercises upon ordinary références, without such consent ; 
and his déterminations are not subject to be set aside and disregarded at the 
mère discrétion of the court. A référence, by consent of parties, of an entire 
case for the détermination of ail its issues, though not strictly a submission of 
the controversy to arbitration — a proceeding which is governed by spécial rules 
— is the submission of the controversy to a tribunal of the parties' own sélec- 
tion, to be governed in its conduct by the ordinary rules .applicable to the ad- 
ministration of justice in tribunals established by law. Its findings, like those 
of an independent tribunal, are to be taken as presumptively correct, subject, 
indeed, to be reviewed, under the réservation Contalned in the consent and 
order of the court, when there bas been manifest error in the considération 
given to the évidence, or in the application of the law, but not otherwise." 

There is manifestly such a wide distinction between the agreed order 
in the Kimberly Case, and the order of référence in the case at bar, 
that the latter must fall within the category of those cases in which it 
is held that the findings of the master are "merely advisory," and as 
to which the court "cannot abdicate its duty to détermine by its own 
judgment the controversy presented." 

The sixth assignment of error is to the action of the court in tax- 
ing the plaintiff with one-half the costs. It is famihar doctrine that 
the allowance of costs in equity rests in the sound discrétion of the 
court, and, while it is, of course, true that the prevailing party is 
prima facie entitled to costs, the unsuccessful party may show circum- 
stances to overcome this presumption. When both parties are partly 
wrong, the court may refuse to allow costs to either. See 4 Am. & 
Eng. Ency. of Law (Ist Ed.) pp. 322, 323, and cases there cited. On 
appeal from equity, an ahowance of costs is generally treated as final, 
unless a palpable abuse of judicial discrétion is shown. Temple v. 
Lawson, 19 Ark. 148; Cowles v. Whitman, 10 Conn. 121, 25 Am. 
Dec. 60 ; Howe v. Hutchinson, 105 111. 501 ; Sanborn v. Kittredge, 20 
Vt. 632, 50 Am. Dec. 58 ; Bratton v. Massey, 18 S. C. 555. In this 
case the right of the plaintifï to recover depended on the right of D. 
L. Boyd, who held the contract for the road, and the answer of Boyd 
showed (page 32 of the record) that the commissioners had offered to 
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pay him the sum of $3,303, which he had refiised; and as the plain- 
tiff recovered a less sum than this $3,303, the court may well hâve 
taken the view in its discrétion that equity did not require that the 
défendants be required to pay ail the costs of the litigation. 

In addition to this, much of the costs were incurred by the introduc- 
tion by the plaintiff before the master, of évidence which the court 
held was improper and incompétent to prove his claim, and which 
necessarily caused much of the cost of that hearing. With the views 
of the court as to the incompetency of the évidence as to what a team 
could do in a day, and an estimate of 40 yards to a day and 25 days 
to a month, we are in full sympathy. We are of opinion that, in view 
of the requirements of the contract entered into, the method of compu- 
tation of the amount of work done, adopted by the master, was clearly 
unauthorized and incompétent as évidence, and that, had the court 
adopted his conclusions, it would hâve been error. The court rightiy 
held that the method adopted by the master was "wholly unreliable" 
in that it substitutes opinion évidence in the place of proof in a matter 
in which the burden of showing incorrectness in the estimâtes fur- 
nished by the engineer in charge of the work bore heavily upon the 
appellant. If, at the time of suit, conditions were such that measure- 
ment was difficult and more or less unsatisfactory, still such fact could 
never authorize the substitution of a mode of ascertainment never 
contemplated by the parties; a method which would necessarily leave 
out of the account the varying éléments of physicial conditions, 
weather, accident, diligence, and personal efficiency, ail of which are 
subject to constant variation. Such évidence must at the last amount 
to mère opinion, and ought not to be made the basis of an accounting 
under a contract calling for payment upon a 'basis of measurement. 
The évidence taken before the master is largely made up of this kind 
of testimony, and, as the court charged the cOst of remeasurement to 
the défendant commissioners, we are not prepared to say that its 
judicial discrétion was abused b}' dividing the remainder of the costs. 
In Dubois v. Kirk, 158 U. S. 58, 15 Sup. Ct. 729, 39 L. Ed. 895, it 
is held by the Suprême Court of the United States that, "If a decree 
be affirmed with respect to the merits, it will not be reversed upon the 
question of costs." 

The remaining assignments of error need no spécial comment. 

We are of opinion that there was no réversible error in the decree 
appealed from, and the same is accordingly affirmed, with costs. 

Affirmed. 

WADDILIv, District Judge (dissenting). I am unable to concur 
fully with the conclusion reached in this case by the majority of the 
court, in that I do not think there should bave been an affirmance of 
the decree in the lower court in its entirety, but that it should bave 
been modified so as to affirm the same on the merits, and not on the 
refusai to allow the appellant his full costs. The controversy was a 
most heated and bitter one, involving great cost and expense, and 
appellant, plaintiff in the court below, recovered by the decree ap- 
pealed from $3,151.59; and while this was much less than he con- 
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tended for, still hïs recovery for the amount decreed should hâve car- 
ried with it costs, and the failure to allow the same ought, in my judg- 
ment, to hâve resuhed in a division of the costs in this court, upon 
modification of the decree as indicated. To impose upon the appel- 
lant the cost in this and the lower court will absorb practically the en- 
tire amount of his recovery, conceded by this and the lower court to 
be correct, for the amount of $3,151.59. The case of Dubois v. Kirk, 
158 U. S. 58, 15 Sup. Ct. 729, 39 L. Ed. 895, cited in the majority 
opinion, does not, in my judgment, enunciate any doctrine inconsistent 
with this dissent. It is triie that appeals on allowance of costs alone 
are rarely, if ever, maintained, but when that subject is before the 
court, incident to questions arising on the merits, any error respecting 
the same can be corrected, as well as any other ruHng in the case. 
The Scotland, 118 U. S. 507, 519, 6 Sup. Ct 1174, 30 L. Ed. 153; 
City Bank v. Hunter, 152 U. S. 512, 515, 14 Sup. Ct. 675, 38 L. Ed. 
534; Citizens' Bank v. Cannon, 164 U. S. 319, 323, 17 Sup. Ct. 89, 
41 L. Ed. 451 ; In re Michigan Cent. R. R. Co., 124 Fed. 727, 732, 
59 C. C. A. 643. The following décisions of this court are in point. 
The Eva D. Rose, 166 Fed. 101, 92 C. C. A. 85 ; Mills v. Virginia- 
Carolina Lumber Co., 164 Fed. 168, 171, 90 C. C. A. 154, 21 L. R. 
A. (N. S.) 901 ; Wright v. Gorman-Wright Co., 152 Fed. 408, 81 C. 
C. A. 334; Kell v. Trenchard, 146 Fed. 245, 76 C. C. A. 611. The 
first and last cases above cited from this court may be specially re- 
ferred to as deciding the question under considération, and in the 
Michigan Cent. R. R. Case, supra, Justice Lurton, speaking for the 
Circuit Court of Appeals for the Sixth circuit, cites and reviews fully 
the authorities bearing on the subject. 



WABASPI R. CO. V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit April 9, 1910.) 

No. 3,048. 

(Syllabus hy the Court.) 

1. OARRIEBS (§ 211*) — TWENTY-ElGHT HOUB IiAW — WRITTEN REQUEST— TRANS- 
PORTATION OF LivE Stock. 

Tlie trial court rejected a written request on a railroad form, partly in 
manuscript and partly in priiit, wliicti vvas separate and apart from any 
ibill of lading or other railroad form of similar character, for an extension 
of the time of confinement of a shipment of cattle from 28 to 36 hours, 
under Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 190Î, 
p. 918, Supp. 1909, p. 1178), which provides that such an extension may 
be allowed "upon the written request of the owner or person in custody ot 
that particular shipment, which written request shall be separate and 
apart from any bill of lading or other railroad form." Held error. 

(a) A légal request under this act may be made by the authorized agent 
of the owner, or by the person in custody of the particular shipment. 

(b) Such a request may be printed, engraved, or stamped, or partly 
printed, engraved, or stamped and partly in handwrlting. 

(c) A légal request may be made on or in a railroad form separate and 
apart from a printed blU of lading or other railroad form than one which 
contalns the request alone. 

'Tôt otber cases ses same topic & S nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladeiu 
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(d) Such a request may be made before the transportatlon of the silp- 
ment commences. 

(e) Such a request may be made, although It Is not Induced by any un- 
foreseen contlngency that arises after the transportatlon commences. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 211.*] 

2. CARBIEBS (§ 211*)— TWENTY-EiGHT HOUB LAW— WtlITTKN Request— Pebson 

Delivebing fob Shipment is Presumptively Authoeized to Make. 

There is a légal presumption that one to whom an owner ôf animais bas 
intrusted their possession and control for delivery to a rallroad company 
for shipment, and who actually dellvers and ships them, Is authorized by 
the owner to make the request specifled in this law, and to do any otiier 
usual act relevant to such a transaction. 

A rallroad company is justlfied in relylng upon this presumption, and 
cannot be held to hâve violated the lavr knowlngly and wUlfuUy because 
it conflues animais more than 28 and less than 36 hours in reliance upon 
this presumption, ^without notice or knowledge of any defect in the au- 
thorlty of the agent. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 211.*] 

3. Statutes (§ 195*)— Construction— Enactmbnt Without a Specified Eîs- 

CEPTION RaISES a CoNCLUSIVE PRESUMPTION NONB InTENDBD. 

When a législative body bas made a grant or given a permission with 
a spécifie exception or limitation, and has made no other exceptions or 
limitations, a conclusive presumption arises that it Intended to make none, 
and it is not the province of the courts to do so. 

[Ed. Note. — For other cases, see Statutes, Cent. Dlg. § 273; Dec. Dlg. 
§ 1&5.*] 

4. Statutes (§ 185*) — Construction— Intention Not Expbessbd in Statuik 

Inefpectivb. 

It Is the intention expressed in a statute, and that alone, to whlch courts 
may give effect. They may not assume or présume intentions and purposes 
of the lawmakers thàt the terms of the law do not indicate, and then 
anact or expunge provisions to accomplish such supposed Intentions. 

[Ed. Note. — For other cases, see Statutes, Cent Dlg. § 264; Dec. Dlg. 
5 185.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Action by the United States against the Wabash Railroad Company 
to recover penalty for cruelty to animais while in transit. Judgment 
for the United States, and défendant brings error. Reversed and re- 
manded. 

Ben J. Woodson (James L. Minnis and N. S. Brown, on the brief), 
for plaintiff in error. 

Robert Dunlap (Gardiner Lathrop and James L,. Coleman, on the 
brief), for the Atchison, T. & S. F. Ry. Co. 

A. S. Van Valkenburgh (Leslie J. Lyons, on the brief), for défend- 
ant in error. 

Before SANBORN and ADAMS, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge. A judgment for the penalty prescribed 
by the act of June 29, 1906, to prevent cruelty to animais while in 
transit (34 Stat. 607, c. 3594 [U. S. Comp. St. Supp. 1907, p. 918, 
Supp. 1909, p. 1178]), was rendered against the Wabash Railroad 

•For other cases see satae topio & § numbes In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Company because it confàned a shipment of cattle from Kansas City, 
Kan., to Elmo, Mo., more than 28 and less than 36 hours in the face of 
a written request, made at the time the cattle were delivered to the 
Company for transportation, that the time of their confinement be 
extended to 36 hours. 

The Company complains because the court below, which tried the 
case without a jury, ruled this request out of the évidence, and dis- 
regarded it in entering the judgment. The request was on printed 
form No. 148 of the railroad company into blanks in which the descrip- 
tion of the cars in which the cattle were shipped was inserted in hand- 
writing. It was separate from any printed bill of lading or other rail- 
road form, and it was signed, "Byers Bros. & Co." If the request 
was rightly rejected and disregarded for any valid reason, the judg- 
ment must be affirmed, and thèse grounds for the ruling below hâve 
been pressed upon our attention by counsel for the government in this 
case and in the cases of Atchison, Topeka & Santa Fé Ry. Co. v. United 
States (C. C. A.) 178 Fed. 12, and Missouri, Kansas & Texas Ry. 
Co. V. United States (C. C. A.) 178 Fed. 15, which were argued and 
submitted at this term : (1) Byers Bros. & Co. were not the owners 
nor the persons in the custody of the shipment when the request was 
made; (2) an agent of the ov/ner may not lawfully make such a re- 
quest; (3) this was not a written request, but it was partly in print 
and partly in manuscript ; (4) it was on a railroad form ; (5) it was 
made before the shipment started on its way; (6) it was not induced 
by any contingency which arose after the shipment started, and was 
unforeseen when the shipment was made. 

The act of June 29, 1906, which conditions the décision of the ques- 
tions thus presented, is a substitute for Act March 3, 1873, c. 252, 17 
Stat. 585 (Rev. St. §§ 4385, 4386, 4387, 4388 ; U. S. Comp. St. 1901, 
pp. 2994, 2995, 2996). In the following quotation may be found an 
excerpt of that portion of the act which is material to this case, with 
the additions made to this part of the original act printed in italics : 

No railroad company carrying cattle from one state into another, etc., "sliall 
confine the same in cars, boats, or vessels of any description for a period lontçer 
than 28 consécutive hours without unloading the same in a lininane manncr 
into properly equipped pens for rest, water, and feeding, for a period of at 
least 5 consécutive hours, unless prevented by storni or hy other accidentai or 
iifiavoidàble causes which cannot lie anticipatod or avoided hy the exercise of 
duc diligence and foresight; provided that upon the ivritten request of tlie 
oirner or person in custody of that particuliir shipment, trhich written request 
shall be separate and apart from any printed hill of lading or otlicr railroad 
form, the time of confinement may he extended to 36 hours, * * * it heing 
the intent of this act to prohihit thelr continuons confinement beyond the pe- 
riod of 28 hours, except upon the contingencies horehibefore stated." 

It is a gênerai rule of law that one may do by his agent whatever he 
may do himself . There are duties, services, and acts to the proper per- 
formance of which Personal judgment and skill are indispensable 
that are excepted from this rule, but a request that the time of confine- 
ment of a shipment of cattle be extended for 8 hours is not of this 
character. The act of Congress does not modify the gênera! law of 
agency, and an owner of animais may delegate to another the power 
to arrange and contract with a carrier for their shipment, to make the 
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request for the extension of the time of confinement specified in the act 
of Congress under considération, and to do any otlier act relating to 
the transportation which he could hâve done himself. The authorized 
ag-ent of the owner of a particular shipment of animais may lawfully 
make the request of the carrier, specified by the act of June 29, 1906, 
that their confinement be extended to 36 hours. 

It is only when a railroad company knowingly and willfuUy vio- 
lâtes this law that it becomes liable for the penalty it prescribes. There 
is a légal presumption that one to whom an owner intrusts the posses- 
sion and control of his personal property, in order that he may deliver 
it to a carrier for transportation, has authority to stipulate with the car- 
rier the terms of carriage, and that one to whom an owner of animais 
has intrusted them for delivery to and shipment by a railroad company, 
and who actually delivers and ships them, is authorized by the owner 
to make the written request specified in the law, and to do any other 
usual act relevant to such a transaction. Hutchinson on Carriers (2d 
Ed.) §§ 84a, 265, 266 ; Id. (3d Ed.) § 457 ; Nelson v. Hudson River 
R. R. Co., 48 N. Y. 498, 504; Squire et al. v. New York Central R. 
R. Co., 98 Mass. 239, 248, 93 Am. Dec. 162 ; Zimmer v. New York C 
& H. R. R. R. Co., 137 N. Y. 460, 462, 463, 33 N. E. 642. A railroad 
company is justified in relying upon this presumption, and cannot be 
held to hâve violated this act knowingly and willfully because it con- 
fines animais more than 88 and less than 36 hours in reliance upon it, 
without any notice or knowledge that the authority is defective. 

On the morning of September 21, 1907, the cattle were in the pens 
of the Kansas City Stockyards Company of Missouri subject to the 
order of Byers Bros. & Co., from whom one Bradley bought them with 
his promissory note and a mortgage on the cattle to Byers Bros. & Co. 
He requested the Railroad Company to furnish him cars and to haul 
thèse cattle to his farm at Elmo, made a contract with the company for 
their transportation, and directed Byers Bros. & Co. to ship them out. 
In the afternoon of this day Byers Bros. & Co. issued its order to the 
Stockyards Company to load the cattle for account of Bradley, signed 
the request in controversy, delivered it to the Railroad Company, di- 
rected that company to ship the cattle from Byers Bros. & Co., consign- 
ors to Bradley, the consignée, and the company so wrote the bills of 
lading and waybills, obtained thèse bills of lading from the Railroad 
Company, and about 8 in the evening delivered them and the cattle to 
Bradley on the cars in Kansas City, Mo. Meanwhile the cattle had 
been loaded at Kansas City, Kan., and had been hauled across the state 
line into Kansas City, Mo., where Bradley took the bills of lading from 
Byers Bros. & Co., boarded the train, and went on with the cattle to 
their destination. Conceding that, after Bradley gave his note and 
mortgage, he was the owner of the cattle, they still remained in the 
custody of Byers Bros. & Co., subject to their orders only, at the time 
they made the request for the extension of their time of confinement 
upon the cars, and until they delivered the bills of lading and the cattle 
to Bradley in Kansas City, Mo., 3 or 4 hours after they had signed the 
request and shipped the cattle to their destination. As Byers Bros. & 
Cd. had the custody and the power to move and ship the animais when 
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thejr made the request and as by the exercise of that power and control 
the cattle were delivered to the Railroad Company and its bills of 
lading were obtained by Byers Bros. & Co-, the request was lawfully 
made by them under the statute, because they were the persons in 
custody of the particular shipment when the request was made. 

Was this request inefïectual because a portion of it was printed 
and a part of it was in manuscript? It is elementary law that an 
instrument printed, engraved, and stamped, or partly printed, en- 
graved, or stamped and partly in handwriting, is a written instrument, 
unless the fact clearly appears that the word "written" was used in 
the statute or contract under construction for the express purpose of 
distinguishing manuscript from printing. engraving, or stamping. 
Benson v. McMahon, 127 U. S. 457, 468-470, 8 Sup. Ct. 1240, 32 L- 
Ed. 234; In re Benson (C. C.) 34 Fed. 649, 652; Hen.shaw v. Poster, 
26 Mass. 312, 317, 321. Counsel argue that the word "printed" quah- 
fies bill of lading and also the term "other railroad form" in the 
clause "which written request shall be separate and apart from any 
printed bill of lading or other railroad form," and that the word "writ- 
ten" is used in this proviso in contradistinction to the word "printed." 
But this interprétation is too subtle and ingénions to be sound. It is 
not the natural and plain meaning of the section, and a printed request, 
or one partly in print and partly in manuscript, is a written request, 
within the true meaning of this act. 

Was the request invalid because it was upon a railroad form? It is 
required by the statute to "be separate and apart from any printed 
bill of lading or other railroad form," and nothing more. If the re- 
quest is on railroad form No. 148 which contains nothing but the 
request, and is "separate and apart from any printed bill of lading or 
other railroad form," is it not within the terms of the statute? It is 
not on or in or connected with any printed bill of lading or other rail- 
road form, it is separate and apart from each of thèse, and it cannot 
be held to be without the words or the meaning of this proviso of the 
section. The Congress was accustomed to use concise and fit language 
to express its intentions. If it had intended to invalidate every re- 
quest upon a railroad form, the natural and apt expression of that pur- 
pose would hâve been, "which written request shall not be upon or in 
any railroad form." The fact that it did not use this simple déclara- 
tion, but enacted that it should be "separate and apart from any printed 
bill of lading or other railroad form," cornes very close to a démonstra- 
tion that it did not intend to, and that it did not, prohibit the embodi- 
îient of a lawful request in a railroad form. The plain object of this 
clause of the act was to make it certain that the owner or person in 
custody of the shipment should know, when he made the request, 
that he was making it, and should exercise bis judgment and choice 
in the matter. Its purpose was to prevent the concealment of the re- 
quest in any railroad form which treated of other subjects or contained 
other terms that might withdraw the attention of the signer from the 
request, and cause him to sign it without knowledge that it was there, 
or without a conscious exercise of his option. The end sought is as 
perfectly attained by a separate request upon a railroad form as by one 
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upon any other pièce of paper. The Solicitor of the Department of 
Agriculture, to which the administration of this law is intrusted, held 
in 1906 that it was not intended to prevent a railroad company from 
printing an appropriate request to be used exclusively for the purpose 
of e.nabling owners and persons in custody of shipments to make with 
more clearness and facility the request that the confinement of their 
animais in transit should be èxtènded to 36 hours. No persuasive rea- 
son for a departure from that ruling has been presented, and our con- 
clusion is that a request upon a railroad form, separate and apart from 
a bill of lading or other railroad form than one which contains the re- 
quest alone, is a compliance with the statute. 

Counsel for the government insist that the request did not fall within 
the act of Congress, because it was made before the shipment Started 
on its way, and because it was not induced by an unforeseen emergcncy 
which arose during the transportation. The statute prescribes no such 
conditions or limitations to the validity of the request; but counsel sup- 
port their position by quoting the words "it beiug the intent of this act 
to prohibit their continuons confinement beyond the period of 28 hours 
except upon the contingencies hereinbefore stated," by arguing that if 
the request may be made before the transportation commences, the 
statute becomes in effect a 36-hotir instead of a 38-hour law, and by re- 
viewing the debates upon the bill which became the act uncler con- 
sidération, wherein statements may be found that oUe of the objects 
of the provision that the time of confinement might be extended was 
to enable the person in custody of the animais during the transportation 
to secure such an extension in case of an unusual occurrence. But, 
when ail that part of the section pertinent to thèse questions is read 
together, the fact is at once apparent that the "contingencies herein- 
before stated," referred to in the quotation, under which the time 
may be extended, are the prévention of the transportation within 28 
hours "by storm or other accidentai or unavoidable causes which can- 
not be avoided by the exercise of due diligence and foresight," and the 
written request of the owner or person in custody. In other words, 
the la\y reads that the cOmpany is excused for confining the animais 
more than 38 hours by unforeseen, accidentai, or unavoidable causes 
of delay without the request, and by'the request without the unfore- 
seen, accidentai, or unavoidable causes. Inasmuch as the extension 
was permitted without the request, for unforeseen, accidentai, or un- 
avoidable causes of delay, the grant of the extension upon the request 
only in cases of such causes would hâve been useless, and this could 
not bave been the intent of the Congress, and cannot be thè true inter- 
prétation of the act. The request without the unforeseen causes, and 
each of thesè causes without the request, is alike one of the "contin- 
gencies hereinbefore stated," under which the confinement may be 
lawfully extended beyond the 28 hours. 

While there are statements in the debates upon the bill, as' bas been 
stated, that one of the purposes of the permission to extend the time 
of confinement upon a request was that the person in custody during 
the transportation might provide for an unanticipated emergêncy, there 
are also clear statements in those debates that another of the purposes 
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of the permission was to enable those owners, whose cattle were ship- 
ped from points more than 28 and less than 36 hours' run from their 
destination, or from pens suitably equipped for unloading, watering, 
feeding, and resting them, to avoid unloading them on the way. It is 
much more cruel and injurious to cattle and sheep to unload and re- 
load them than it is to continue their confinement 8 hours when the 
28-hour limit is reached.; This fact was repeatedly called to the at- 
tention of the members of Congress during their considération of the 
bill, and there can be no reasonable doubt that they intended to make 
the permission granted broad enough to attain this end. Owners of 
this class, however, know the distance of their animais from their 
destination and from suitably equipped pens, and the time ordinarily 
required to take them to thèse places, and may as advisedly make or 
décline to make the request before as after the animais start on their 
journey. And a careful review of the portions of the debates upon the 
bill pointed out, and of the act itself, has disclosed nothing in the law, 
in its spirit or purpose, or in the intention of Congress there expressed, 
which limits the time within which a valid request may be made there- 
under to that subséquent to the commencement of the transportation of 
the animais. 

The terms of the proviso which is the subject of this discussion are: 

"Provided that ii])on the writteii request of the owner or person in custody 
of that particuhir shiimioiit, which written request shall be sepivrate and apart 
from any bill of ladiiig or otlier railroad form, the time may be extended to 
36 hours." 

The maintenance of the contentions of counsel for the government 
would so amend this act that in légal effect it would read : 

Provided that upon the written request of the owner or person in custody of 
that particular shlpment, which written request shall be soparate and apart 
from any bill of lading or other railroad form, the time of confinement may 
be extended to 30 hours, exeept when the request is made by the authorized 
agent of the owner or person in custody, excejit when the rtMjuest is not en- 
tlrely in handv.-ritiui;, except when the request is in or on a separate railroad 
form, except when the request is made before the transportation of the shlp- 
ment has commenced, aud except when the request is not induced by an un- 
foreseen causal emergeucy which arose after the shlpment was started on its 
way. 

But the power was conferred and the duty was imposed upon the 
members of Congress, and not upon the courts, to détermine whether 
or not thèse exceptions to the express terms of the proviso should be 
made. They did not make them, and that fact raises a conclusive pre- 
sumption that they did not intend to make them, and it is not the 
province of the courts to do so. Madden v. Lancaster County, 12 
C. C. A. 566, 572, 65 Fed. 188, 194 ; Wrightman v. Boone County, 31 
C. C. A. 570, 572, 88 Fed. 435, 437; Omaha Water Company v. City 
of Omaha, 77 C. C. A. 267, 279, 147 Fed. 1, 13, 12 L, R. A. (N. S.) 
736 ; Armour Packing Co. v. United States, 82 C. C. A. 135, 153, 153 
Fed 1, 19, 14 L. R. A. (N. S.) 400. 

The bill, the debates upon it, and the act fail to convince that the 
members of Congress ever had any intention to make any of thèse 
exceptions. If, however, such an intention ever existed, it was a. 
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secret intention that is not expressed in the statute. And it is the in- 
tention expressed in the statute, and that alone, to which the courts 
may lawfully give efFect. They may not assume or presuine purposes 
and intentions that the terms of the law do not indicate, and then enact 
and expunge provisions to carry out those supposed intentions. The 
act must be held to mean what it clearly expresses. United States v. 
Ninety-Nine Diamonds, 73 C. C. A. 9, 13, 139 Fed. 961, 964, 3 L. R. 
A. (N. S.) 185; Brun v. Mann, 80 C. C. A. 513, 635, 151 Fed. 145, 
157, 13 Iv. R. A. (N. S.) 154. 

The written request should hâve been received in évidence, and the 
motion of the Railroad Company for a judgment in its favor should 
hâve been granted. The judgment below must accordingly be re- 
versed, and the case must be remanded to the Circuit Court, with di- 
rections to grant a new trial. 

It is so ordered. 



ATCHISON, T. & S. F. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Blghth Circuit April 9, 1910.) 

No. 3,076. 

(Syllahus by the Court.) 

1. OaBRIBES (§ 211*) — TWENTT-EiGHT HOTJB LaW— WbITTEN REQUEST— TRANS- 

PORTATION OF LiivE Stock. 

The trial court rejected a written request on a railroad form, partly in 
manuseript and partly in print, which was separate and apart from any 
bill of lading or other railroad form of slmilar character, for an extension 
of the time of confinement of a shipment of cattle from 28 to 36 hours, 
uhder Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Oomp. St Supp. 1907, 
p. 918 ; Supp. 1909, p. 1178), which provides that such an extension may be 
allowed "upon the written request of the owner or person in custody of 
that particular shipment, which written request sball be separate and 
apart from any bill of lading or other railroad form." Held error. 

(a) A légal request under thls act mày be made by the authorized agent 
of the owner, or by the person in custody of the particular shipment. 

(b) Such a request may be prlnted, engraved, or stamped, or partly 
printed, engraved, or stamped and partly in handwrlting. 

(c) A légal request may be made on or in a railroad form separate and 
apart from a prlnted bill of lading or other railroad form than one which 
contains the request alone. 

■ (d) Such a request may be made before the transportation of the ship- 
ment commences. 

(e) Such a request may be made, although it is not Induced by any un- 
fcweseen contingency that arlses after the transportation commences. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 211.*] 

2. Carriers (§ 37*) — Twentt-Eight Hour Law— Prépondérance of Evidence 

sufficient to sustain action for violation. 

The greater weight of the évidence is sufflcient to sustain an action by 
the United States for a violation of the 28-hour law, and it Is not required 
to establlsh Its case by proof beyond a reasonable doubt. Sanborn, Cir- 
cuit .Tudge, dlssentlng. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 

•For othsr cases see saine topic & l numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Caiîbiers (§ 20*) — TwENTy-EiGiiT Hour Law— Couiît may Fix tue Amounis 
OF Recoveries Under. 

It is tlie province and duty of the court to fix the amounts of the re- 
coveries in actions for violations of tlie 28-liour law, and tliat of tlie jury 
to détermine wlietlier or not tlie défendants hâve violated tliat law. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 20.*] 

In Error to the District Court of the United States for the District 
of Kansas. 

Action by the United States against the Atchison, Topeka & Santa 
Fé Railway Company. Judgment for the United States, and défend- 
ant brings error. Affiirmed. 

Robert Dunlap (William R. Smith and Gardiner Lathrop, on the 
brief), for plaintiff in error. 

H. J. Bone and J. S. West, for the United States. 

Before SANBORN and ADAMS, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge. Act June 29, 1906, c. 3594, 34 Stat. 
60? (U. S. Comp. St. Supp. 1907, p. 918; Supp. 1909, p. 1178), to 
prevent cruelty to animais while in transit, provides that no railroad 
Company carrying animais from one state into another, etc., "shall 
confine the same in cars, boats or vessels of any description for a 
period longer than 38 consécutive hours without unloading the same in 
a humane manner into properly equipped pens for rest, water and 
feeding, for a period of at least 5 consécutive hours, unless prevented 
by storm or by other accidentai or unavoidable causes which cannot be 
anticipated or avoided by the exercise of due diligence and f oresight ; 
provided that upon the written request of the owner or person in 
custody of that particular shipment, which written request shall be 
separate and apart from aiiy printed bill of lading or other railroad 
form, the time of confîneraent may be extended to 36 hours, * * * 
it being the intent of this act to prohibit their continuous confinement 
beyond the period of 28 hours except upon the contingencies hereinbe- 
fore stated" and prescribes a penalty of from $100 to $500 for each vio- 
lation of the law. 

The writ of error in this case challenges a judgment against the 
Atchison, Topeka & Santa Fé Railway Company for five violations of 
this act. In the trial of a count which charges one of thèse violations, 
the défendant ofïered évidence that the cattle were not confined more 
than 36 hours, and a written request on a railroad form, partly in 
manuscript and partly in print, which was separate and apart from any 
bill of lading or other railroad form, for an extension of the time of 
confinement of the shipment from 28 to 36 hours under this law. The 
court below rejected this request and this ruling is specified as error. 

Counsel for the government endeavor to support the ruling of the 
court upon the grounds that (1) the owner of the cattle was one Perry, 
the person in custody of the shipment was one Pettis, the person who 
signed the request was one Crawford, and the évidence that the latter 
was the agent of the owner was insufficient to go to the jury; (2) 

•For other cases see eame topic & § numbee in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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an agent of the owner may not lawfully make such a request; (3) 
the request was not a written one, because it was partly in print and 
partly in manuscript ; (4) it was on a railroad form ; (5) it was made 
before the shipment started on its way; (6) it was not induced by any 
contingency which arose after the shipment and was unforseen when 
the shipment was made. 

But in Wabash Railroad Company v. United States (C. C. A.) 178 
Fed. 5, which was argued at this term, ail thèse contentions except 
the first hâve been considered in the light of the arguments and briefs 
of counsel in both thèse cases, and upon the opinion in that case, to 
which référence is made for the reasons for our conclusions, we hold 
that (1) a légal request under this act may be made by the authorized 
agent of the owner of the particular shipment ; (2) such a request niay 
be printed, engraved, or stamped, or partly printed, engraved, or 
stamped, and partly in handwriting; (3) a légal request may be made 
on or in a railroad form, separate and apart from a printed bill of 
lading or other railroad form than one which contains the request 
alone ; (4) such a request may be made before the transportation of 
the shipmejit commences; (5) such a request may be made, although 
it is not induced by any emergency or contingency that arises after 
the transportation commences and that was unforeseen at that time. 
But the majority of the court are of the opinion that the évidence of 
the authority of Crawford to make the request, as the agent of the 
owner or of the person in custody of the cattle, was not suiificient to 
go to the jury, and for that reason there was no error in the rejection 
of the request. 

It is assigned as error that on the trial of the charges in ail the 
counts the court instructed the jury that this was a civil action, and 
that a prépondérance of the évidence in favor of the government was 
sufficient to warrant a verdict against the défendant, when it should 
hâve instructed them that, while the atcion was civil in form, it was 
criminal in its nature and efïect, and the higher degree of proof was 
requisite to sustain the case of the United States. The majority of 
the court are of the opinion that there was no error in this charge, 
upon the authority of and for the reasons stated in the opinions in 
Chicago, Burlington & Quincy Ry. Co. v. United States, 95 C. C. A. 
642, 644, 645, 170 Fed. 556, 558, 559, Hepner v. United States, 213 
U. S. 103, 29 Sup. et. 474, 53 L. Ed. 720, and United States v. South- 
ern Pacific Company (D. C.) 162 Fed. 412, and the cases there cited, 
while the writer is of the opposite view, upon the authority of and for 
the reasons stated in the opinions in United States v. Shapleigh, 4 C. 
C. A. 237, 241-245, 54 Fed. 126, 129-134, United States v. Illinois 
Central R. R. Co. (D. C.) 156 Fed. 182, and Atchison, Topeka & Santa 
Fé Ry. Co. V. United States, 96 C. C. A. 646, 648, 649, 172 Fed. 194, 
196, 197, and the cases there cited. This objection to the course of 
the trial is accordingly overruled. 

Another spécification of error is that the court fixed the amount of 
the recoveries, when the jury should hâve done so. But we are of the 
opinion that there was no error in this method of procédure, the ma- 
jority of the court because the amounts of the recoveries could not be 
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measured by any damages the government sustained, and hence were 
not determinable by the jury by the considération of any évidence of 
this character, but were measurable by the heinousness of the offenses, 
and it is the spécial function of a court, rather than that of a jury, to 
make such a measurement in the exercise of its sound judicial discré- 
tion (Chesley v. Brown, 11 Me. 143, 148; United States v. Boston 
& A. R. Co. [D. C] 15 Fed. 209, 212; United States v. Southern 
Pacific Company [D. C] 157 Fed. 459, 464; United States v. Atlantic 
Coast Line R. Co. [C. C. A.] 173 Fed. 764, 771), and the writer be- 
cause in his opinion, while this proceeding was civil in its form, it 
was criminal in its nature and efïect, and it was the province and duty 
of the court to fix the penalties. 

Tjhe judgment below must accordingly be afifirmed, and it is so 
ordered. 



MISSOURI, K. & T. RY. CO. v. UNITED STATRS. 
(Circuit Court of Appeals, Eigiitli Circuit. Ayril 0, 1910.) 
Ko. 3,090. 

(Syllabiis hy the Court.) 

1. Triai, (§ 136*) — Court v. Jury— Compliance of Written Instrument witii 

Statute Question for Court. 

The question whetlier or not a written instrument compiles with a statute 
wlilcli requlres it is a question of law for the court, because its décision 
dépends entirely upon the construction of the statute and of the written 
instrument, and it is error to submit the question of its conformity and 
legality to a jury. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 326 ; Dec. Dig. § 
136.*] 

2. Carriers (§§ 37, 211*) — Written Request— Transportation ot EiIVe 

Stock— Twentt-Bisht Houb Law. 

The trial «ourt submltted to a Jury the question whether or not written 
requests for extensions of the time of confinement of shipments of cattle 
from 28 to 36 hours upon railroad forms, partly In manuscrlpt and partly 
In prlnt, which were separate and apart from any bill of ladlng or other 
railroad form, and some of which were made before the cattle started on 
their way, constituted a compliance wlth Act June 29, 1906, c. 3594, 34 
Stat. 607 (U. S. Comp. St. Supp. 1907, p. 918 ; Supp. 1909, p. 1178), which 
provides that such an extension may be permitted "upon the written re- 
quest of the owner or person In custody of that particular shlpment, which 
written request shall be separate and apart from any bill of lading or 
other railroad form." Ueld error. 
(1) The question of the legality of the written requests, and of their 
compliance wlth the act of Oongress, was a question of law for the court, 
and it was error to submit it to the jury. 

(2) A légal request under this act of Congress may be printed. engraved. 
or stamped, or partly printed, engraved, or stamped, and partly in hand- 
wrlting. 

f3) A légal request may be made on or In a railroad form separate and 
apart from a printed bill of lading or other railroad form than one which 
contains the request alone. 

(4) Such a request may be made before the transportatlon of the shlp- 
ment commences. 

•For other cases see same topic & § numbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(5) Such a request may be made, although it Is not Induced by any con- 
tlngency that arises after the transportation commences and that was un- 
foreseen at the time of tJie shipment. 

[Ed. Note. — For other cases, see CaTriers, Dec. Dig. §§ 37, 211.*] 
8. Oahriees (§ .S7*) — TwENTT-EiQHT HouB Law— Peepondebance or Evidence 

SUFFICIEKT t6 SUSTAIN ACTION FOB VIOLATION. 

The greater weight of the évidence Is sufflcient to sustain an action by 
the United States for a violation of the 28-hour law, and it is not required 
to estaWish its case by proof beyond a reasonable doubt. Sanboru, Cir- 
cuit Judge, dissenting. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 

4. Oarbieks (§37*) — Twentt-Ei&ïït Houe Law— Coubt may Fix the Amounts 

OF Rbcovebies Undeb. 

It is the province and duty of the court to fix the amounts of the recov- 
erles in actions for violations of the 28-hour law, and that of the jury to 
détermine whether or not the défendants hâve violated that law. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 

5. Cabriebs (§ 37*) — Twenty-Eiqht Houe Law— Caebieb Not Liable for Dn- 

rORESEEN DELAY OF SUBSEQUENT CABKIEB. 

A carrier that delivers a shipment of cattle to a Connecting carrier in 
tlme, according to the usual course of transportation, for their carriage 
to and unloading withln the 28 hours, at pens suitably equipped for un- 
loading, feeding, watering, and resting them, either at their destination or 
on their way, without notice or linowledge that they must be or will bo 
delayed in their arrivai beyond that time, cannot be held to hâve violated 
this act of Congress knowingly and willfuUy. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 

In Error to the District Court of the United States for the District 
of Kansas. 

Action by the United States against the Missouri, Kansas & Texas 
Railway Company. Judgment for the United States, and défendant 
brings error. Reversed. 

W. W. Brown (John Madden, J. G. Slonecker, and James Hager- 
man, on the brief), for plaintifï in error. 

H. J. Bone and J. S. West, for the United States. 

Before SANBORN and ADAMS, Circuit Judges, and McPHER- 
SON, District Judge. 

SANBORN, Circuit Judge. The Missouri, Kansas & Texas Rail- 
way Company complains of alleged errors in the trials of four charges 
against it for as many violations of Act June 29, 1906, c. 3594, 34 Stat. 
607 (U. S. Comp. St. Supp. 1907,_p. 918; Supp. 1909, p. 1178), which 
prohibits the confinement of certain animais in cars in transit for more 
than 28 hours, except in certain specified contingencies, under a pen- 
alty of a fine of from $100 to $500 for knowingly and willfully violat- 
ing this inhibition. The act provides that an extension of the time of 
confinement from SB to 36 hours may be permitted "upon the written 
request of the owner or person in custody of that particular shipment, 
which request shall be separate and apart from any bill of lading or 
other raiiroad form," and in défense of three of the charges the dé- 
fendant introduced évidence which tended to show that the cattle 
shipped were not confined more than 36 hours and a separate request 

«For otber cases see same toplc & i mniBSB in Dec. & Am. Digs. 1907 to date, & Bep'r lodexea 
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by the owner of each of thèse shipments that the time of tlieir con- 
finement be extended to 36 hours. 

Counsel for the United States contended below, and still insist, that 
thèse requests fail to comply with the act of Congress (1) because they 
were partly printed and partly in handwriting; (2) because they were 
made on railroad forms, notwithstanding the fact that thèse forms con- 
tained nothing but the requests ; (3) because some of the requests were 
made before the transportation to which they relate commenced ; and 
(4) because some of them were not induced by any contingencies that 
arose after the cattle started on tlieir way and that were not anticipated 
before they started. The défendant assigns as error the ruling of the 
court whereby it submitted to the jury the question whether or not, in 
view of thèse objections, the requests conformed to the act of Congress 
and were légal. The objections to the requests were not sound, and 
the requests complied with the statute, for the reasons which are 
stated at length in the opinion of this court in Wabash Railroad Com- 
pany V. United States (C. C. A.) 178 Fed. 5, a case that was argued 
at this term and was decided after a deliberate considération of the 
briefs and arguments in that case, in this case, and in the case of 
Atchison, Topeka & Santa Fé Railway Company v. United States 
(C. C. A.) 178 Fed. 12, which involved similar questions. 

The question whether or not the requests conformed to the statute 
was a pure question of law, it presented no dispute about any fact, 
and its décision depended entirely upon the construction of the act of 
Congress and of the written requests. It is the exclusive province, as 
well as the duty, of the court to construe statutes and written instru- 
ments, and, where the validity of the latter is conditioned by a 
compliance with the provisions of the former, to décide their legaîity, 
and to instruct the jury accordingly. Any other course would destroy 
ail security for property and lead to intolérable confusion and uncer- 
tainty. For, while a décision of a court upon such a question présents 
a précèdent generally conclusive in subséquent cases, both in that court 
and in others, the verdict of a jury upon it would form neither a bind- 
ing nor a persuasive précèdent for another jury in a subséquent case, 
and the meaning of statutes and the legaîity of written instruments, if 
left to the détermination of a jury, would vary with the chance views 
of men whose minds hâve never been trained to consider and détermine 
such issues. The court fell into an error when it submitted to the jury 
the legaîity of the written requests in the face of the objections pre- 
sented. Denison's Executors v. Wertz, 7 Serg. & R. (Pa.) 372, 375 ; 
Cook's Lessee v. Carroll, 6 Md. 104, 111 ; Levy v. Gadsby, 3 Cranch, 
180, 185, 2 h. Ed. 404; Higgins v. McCrea, 116 U. S. 671, 682, 6 Sup. 
Ct. 557, 29 L. Ed. 764. 

The défendant complains that on the trial of each of the counts 
under considération the court instructed the jury that this was a civil 
action, and that a prépondérance of évidence in favor of the govern- 
ment was sufficient to warrant a verdict against the défendant, when 
it shouldhave instructed them that, while the suit was civil in form, 
it was criminal in its nature and effect, and they could find no verdict 
in favor oi the government, unless it established its case by proof be- 
178 F.— 2 
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yond a reasonable doubt. The majority of the court are of the opin- 
ion that there was no error in this charge, on the authority of and for 
the reasoris stated in the opinions in Chicago, Buriington & Quincy 
Ry. Co. V. United States, 95 C. C. A. 6i3, 170 Fed. 556, 558, 539, 
Hepner v. United States, 213 U. S. 103, 29 Sup. Ct. 474, 53 L. Ed. 
720, and United States v. Southern Pacific Company (D. C.) 162 Fed. 
412, and the cases there cited; while the writer is of the opposite 
view, on the authoritv of and for tlie reasons stated in the opinions in 
United States v. Shapleigh, 4 C. C. A. 237, 241-345, 54 Fed. 126, 129- 
134, United States v. Illmois Central R. R. Co. (D. C.) 156 Fed. 182, 
and Atchison, Topeka & Santa Fé Ry. Co. v. United States, 96 C. C. 
A. 646, 172 Fed. 194, 196, 197, and the cases there cited. This ob- 
jection to the trial is accordingly overruled. 

Another spécification of error is that the court fixed the amounts 
of the recoveries, when the jury should hâve donc so. But we are ail 
of the opinion that there was no error hère — the majority of the court 
because the amounts of the recoveries could not be measured by any 
damages the government sustained, and hence were not determinable 
by the jury by the considération of any évidence, but v^^ere measurable 
by the heinousness of the offense, and it is the spécial function of a 
court, rather than that of a jury, to make such a measurement in the 
exercise of its sound judicial discrétion (Chesley v. Brown, 11 Me. 
143, 148 ; United States v. Boston & A. R. Co. [D. Cl 15 Fed. 209. 
212; United States v. Southern Pacific Companv [D. C] 157 Fed. 439, 
464; United States y. Atlantic Coast Line R. Co. [C. C A.] 173 Fed. 
764, 771), and the writer because in his opinion, while this proceeding 
is civil in its form, it is criminal in its nature and effect, and it was 
the province and the duty of the court to fix the penalties prescribed 
for the violation of the law. 

There was one charge contained in the second count of case No. 
997, presented for review hère, against which no written request was 
pleaded or ofïered. But regarding the trial of this count complaint is 
made that thé court refused to instruct the jury to return a verdict 
for the défendant upon the foUowing facts, wfiich were established 
at the trial without contradiction: The défendant was the initial 
carrier. The Cars in the shipment described in this count were de- 
livered by it to the'St. Louis & San Francisco Railroad Company, its 
Connecting carrier, on their way to their destinations near Rosedale, 
Mo., within 18 hours after they were loaded and delivered to the de- 
fendant. They were delivered to the Frisco Company to be hauled by 
it to the Kansas City stockyards, where they were to be unloaded. 
The distance from the points where the défendant delivered the cars 
to the Frisco Company to the place of unloading was 1% miles, and 
the time usually occupied by the latter company in taking a train load 
of cattle from the place where the défendant delivered thèse cattle to 
it to the stockyards and returning the cars to the place of delivery was 
3 hours. There was no évidence that the défendant knew or had any 
notice that a time so long as. to extend the confinement beyond the 28 
hours would be required or taken by the Frisco Company to draw thèse 
cattle to the pens at the stockyards and to unload them. But it was 
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more than 13 hours after the défendant delivered the cattle to the Frisco 
Company before it hauled them to the pens and unloaded them. At 
the time the défendant deHvered this shipment to the Frisco Company, 
it had no railroad to the Kansas City stockyards. The Frisco Company 
had switch engines to take the cattle to those yards, and it was en- 
gaged in handling loaded cars f rom the place of delivery of thèse cattle 
to it at Rosedale to the unloading pens in the stockyards for the de- 
fendant at its regular published tariff rates. It is only when a railroad 
Company knowingly and willfully confines animais more than 28 hours 
that it is guilty of any violation of the act under considération, and it 
cannot be held to hâve committed such a violation when it has delivered 
cattle to its succeeding carrier in time, according to the ordinary course 
of transportation, for their carriage within the 28 hours to suitably 
equipped pens, on their way or at their destination, for unloading, feed- 
ing, and watering them, without any knowledge or notice that they 
could not be or would not be taken to the pens and unloaded within 
the time prescribed. There was no substantial évidence in this case 
in support of the charge of the unlawful détention by the défendant of 
the cattle of E. C. Snyder described in the second count in the pétition 
in case No. 997, and the coUrt should hâve directed a verdict for the 
défendant thereon, 

The conclusion is that there was prejudicial error in the trial of 
each of the four Charges. The judgment upon each of them must ac- 
cordingly be reversed, and a new trial of each must be directed ; and 
it is so ordered. 



UNITED STATES v. STOCKYARDS TERMINAL RY. fX>. 

(Circuit Court of Appeals, Eiglith Circuit. March 23, lyiO.) 

No. 3,165, 

Careiers (§ 37*)- — Transportation of Live Stock— Twesty-Eioiit IIour 
Law — Terminal Cabrikr — "Knowingly and AVillfdly." 

Wliere défendant, a terminal railroad company, received cattle from 
a Connecting carrier for tlie sole purpose of transportiug them to certain 
stockyards to feed, water, aud rest tliem, and tlien to return tliem to the 
carrier from which they hâve been received, not Icuowing that such car- 
rier had alreadv confined tliem in the cars exceeding tlie time allowed by 
Act June 29, 1900, c. 3594, § 1, 34 Stat. 607 (U. S. Comp. St. Supp. 1909, p. 
117S), providing that cattle shall not be conflued for a longer period than 
36 hours, the terminal carrier, having used due diligence in carrying the 
cattle to the stockyards and unloading them, was not guilty of itself 
"knowingly and willfully" violating such act ; sucli words being intended 
to mean elther an intentional violation of the statute or an indiffèrent 
disregard of its requirements. 

[Ed. Note.— For other cases, see Carriers. Cent. Dig. §§ 9.5, 927; Dec. 
DIg. § 37.* 

For other définitions, see Words and Phrases, vol. 5, p. 3939.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

*For other cases see same topic & § numeer in Dec: & Am. Digs.lSO? to date, & Rep'r Indexes 
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Action by the United States against the Stockyards Terminal Rail- 
way Company for violation of the 28-hour law. Judgment for défend- 
ant (173 Fed. 452), and plaintiff brings error. Affirmed. 

Charles C. Houpt, U. S. Atty. 

Robert E. Olds (Frank B. Kellogg, C. A. Severance, and Henry 
Veeder, with him on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

RINER; District Judge. This was an action brought by the United 
States against the défendant to recover a penalty for an alleged failure 
to comply with the provisions of section 1 of the act of Congress of 
June 29, 1906 (Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. 
St. Supp. 1909, p. 1178]), known as the "28-hour law." The parties 
are arranged in this court as they were in the court below, the plain- 
tiff in error being the plaintifï, and the défendant in error being the 
défendant, and they will be hereafter referred to as plaintiff and de- 
fendant, respectively. 

The pétition originally contained two causes of action, but before 
the trial the second cause of action was dismissed by the plaintiff. A 
jury was waived by a stipulation in writing, and the case was tried by 
the court without the intervention of a jury, upon the following agreed 
statement of facts : 

"It is hereby stipulated by and between the parties to the above-entitlert 
cause that the same may be trled by the court without a jury, on the followiiiîr 
facts without other or further proof : 

"(1) The défendant, Stockyards Terminal Railway Company, is, and durins 
ail of the times mentioned In the complaint was, a corporation duly orgsuiized 
and existing under the gênerai laws of the state of Minnesota relatiug to tlie 
incorporation Of railroad companies. The said défendant duriug ail of said 
times operated a Une of road from Dayton's Bluff, a point at the southern 
extreniity of the Union Depot Yards in St. Paul, Miun, to the yards of the St. 
Paul Union Stockyards Company at South St. Paul, Minn. The said défendant 
does not own its own line, but under contract of lease opérâtes over the main 
line tracks of the Chicago, Milwaukee & St. Paul Railway Company and the 
Chicago, Burlington & Quincy Railway Company from the said Dayton's Blutt' 
to Newport and St. Paul Park, whence it crosses the Mississippi river, usiug 
the tracks and bridge of the Chicago, Rock Island & Pacific Railway Company 
to Inver Grove, in Daltota county, Minn., and thence uses the tracks of the 
Chicago, Rock Island & Pacific Railway Company to the St. Paul Union Stock- 
yards at South St. Paul, Jlinn. The total distance by the route above de- 
scribed from Dayton's Blnff to the said Union Stockyards is about 11 miles, 
and the greater part thereof — that is to say, from Dayton's Bluff to the point 
Crossing the Mississippi river — is over the tracks of the Chicago, Burlington 
& Quincy Railway Company and the Chicago, Milwaukee & St. Paul Railway 
Company, which constitute the main lines of said companies, respectively, be- 
tween St. Paul, Minn., and Chicago, 111. 

"(2) The shipment involved in the first cause of action set forth in the com- 
plaint herein was delivered to défendant at the said Dayton's Bluff solely for 
the purpose of being transported to the said St. Paul Union Stockyards at 
South St. Paul for feeding, watering, and resting the stock. The shipment 
consisted of flve car loads of cattle, ail shipped by the same consignor to the 
same consignée. The shipment was billed from Lavina, Mont., to the Union 
Stockyards at Chicago, 111., by way of the Chicago, Milwaukee & St. Paul 
Railway. The said shipment was not billed via the defendant's line. and tlie 
défendant did not perform any other service with respect thereto than thiit of 
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transporting, the same from the main Une tracks of the said Chicago, Milwau- 
kee & St. Paul Raihvay Company at or near said Dayton's BlufC to the said 
St. Paul Union Stocliyards for the purpose of feeding, watering and resting 
the stock, and thence baclc again to said main line tracks of said Chicago, 
Milwaukee & St. Paul Raihvay after the çattle comprised lu the said shipment 
kad been rested, watered, and fed at said St. Paul Union Stockyards. Hereto 
attached marked 'Exhlbit A,' and consistlng of flve sheets, are the original 
waybills covering the said shipment, each of said waybills relating to one of 
the flve car loads mentioned. 

"The défendant at none of the times mentioned in the comphiint hereln had 
any knowledge or Information concerniug the shipment Involved in the said 
flrst cause of action other than that eontained in the said waybills hereto 
attached and marked 'Exhlbit A.' The said waybills were dellvered to the de- 
fendant simultaneously wlth the cars to which they related. The usual 36- 
hour release was attached to each of said waybills. 

"It is customary for llve stock to arrive at St. Paul from western points In 
the early morniiig hours. Between the hours of 1 o'clock a. m. and 8:30 a. m. 
of August 3, 1908, 119 car loads of llve stock were delivered to the défendant 
Company at said Dayton's BlufC for transportatiou to the said St. Paul Union 
Stockyards at South St. Paul, 5Iinn., and at tlie time when the flve cars re- 
ferred to In Exhibit A were dellvered to the défendant, to wit, at 6:35 a. m. on 
said August 3, 1908, there were delivered to the défendant at said Dayton's 
BlufC for transportation as aforesaid altogether 67 car loads of live stock, to- 
gether with the waybills therefor. 

"It is customary in transporting llve stock for the agents of the rallway com- 
panies engaged in such transportation, and it is their duty, to note and enter 
upon the waybills the tlmes and places of feeding, resting, and watering the 
llve stock, together wlth the charges therefor; but this practlce is not in- 
variable, and sometlmes said agents do not make such notations or entries on 
the waybills, and frequently the feeding charges incurred at points where the 
stock is fed, rested, and watered are entered upon a separate blll which may 
or may not be attached to the original waybill covering the shipment to which 
It relates. 

"(3) The défendant did not hâve aetual Ivnowledge at any of the times men- 
tioned in said complaint that the cattle comprised in the said shipment had 
been conflned without unloading them for the purpose of rest. water, and feed- 
ing for a period in excess of 28 hours or a period in excess of 36 hours, or any 
otiier period of time contrary to law. 

"(4) The facts wlth respect to the hours of dellvery to and unloading by the 
défendant company are as follows: The said flve cars were delivered to the 
défendant by the Chicago, MUwaukee & St. Paul Railway Company at said 
Dayton's BlufC at 6:35 a. m. on August 3, 1908, and were unloaded at the St. 
Paul Union Stockyards at 8:40 a. m. on said August 3, 1908. The period of 
time consumed by the défendant in transporting said shipment of flve cars 
from said Dayton's Bluff to the said St. Paul Union Stockyards at South St. 
Paul and unloading the same was reasonable, and not longer than was neces- 
sary for the transportation of said llve stock between the points named, and 
the unloading of the same. 

"(5) The said St. Paul Union Stockyards at south St. Paul, Mlnn., are the 
nearest yards and most accessible facilities for unloading, resting, feeding, 
and watering livQ stock to said Dayton's Bluff, the point of dellvery of said 
shipment to the défendant, and if the said shipment had been declined by the 
défendant, or turned back to the Chicago, Milwaukee & St. Panl Railway Com- 
pany, at said Dayton's Bluff, it would hâve been necessary to transport the 
same to other and more distant yards, and the time consumed in so transport- 
ing the said shipment to other yards would hâve been greater than that ac- 
tually consumed by the défendant in transporting the same to said St. Paul 
Union Stockyards. 

"(6) At the same time that this action was begun by the plaiutifC against 
the défendant on account of the matters set forth In the flrst cause of action 
In the complaint herein a simllar action was begun by the same plalntiff 
against the Chicago, Milwaukee & St. Paul Railway Company on a cause of 
action identieal wlth the flrst cause of action in the complaint herein, in that 
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it related to the same slilpment and the same alleged violation of law ; and 
In tlie said action against tlie Chicago, Milwaukee & St. Paul Railway Com- 
pany that Company c-onceded the truth of. the allégation in the complaint 
against It, said allégations being identical in substance wlth tliose in the flrst 
cause of action in the complaint herein, whereuixin said iChieago, Milwaukee 
& St. Paul Eailway Company was by this court duly flned in the sum of $250, 
and .iudgment was entered against said company for said sum. The said fine 
and .iudgment bave been paid and satisfled by said Chicago, Milwaukee & St. 
Paul Railv?ay Company." 

We do not think the case .of the Urited States v. New York Central 
& Harlem Railroad Company (C C.) 156 Fed. 249, sustains the con- 
tention of thè plaintiff. In that case a car of horses were shipped from 
Peru, Ind., ovef the Wabash Railroad Company'? lînes through the 
States of Ohio and Michigan, and thence through the province of On- 
tario, Canada, to the city.of Buffalo, in the state of New York, where 
they were délivered to the défendant, a Connecting carrier. The court, 
in the course of its opinion, said: 

"I am cited no authority by eitber side, and I bave found none bearing upon 
the précise' question involved, but I think that, as thçji horses weve kept on 
cars by the défendant railroad company about three !or four hours after the 
expiration of 28 consécutive hours before they were rçsted and fed, it is li- 
able for négligence per se.". 

The case was.presented to the court upon a demurrer to the com- 
plaint, and the court held that whether the défendant knowingly or 
willfuUy failed to meet the requirements of the statute was a question 
to be submittéd to a jury. 

It is to be noticed in the case now before us that ^the shipment of the. 
five cars of cattle, the subject of this controversy, was billed from La- 
vina, Mont., to the Union Stockyards in Chicago, 111., by way of the 
Chicago, Milwaukee & St. Paul Railway Company ; that the shipment 
was not billed over the defendant's line, or any part of it; that the 
défendant did not perform any service with respect to the cattle, other 
than that of transporting them from the line of the Chicago, Milwau- 
kee & St. Paul Railway Company at Dayton's Bluff to the St. Paul 
Union Stockyards, a distance of about 11 miles; that it received and 
transported them over its line of road only for the purpose of feeding, 
watering, and resting the stock, and, after that had been done, it re- 
turned them again to the Unes and tracks of the Chicago, Milwaukee 
& St. Paul Railway Company, to be forwarded on by that company to 
their destination. It is also admitted that it used ail due diligence in 
handling the cattle while they were in its possession. 

In response to a question by a member of the court during the argu- 
ment, plaintiff 's counsel was obliged to admit that if the défendant had 
refused to receive the cattle for the only purposes for which it did 
receive them, viz., feeding, watering, and resting them, such refusai 
would hâve placed the Milwaukee Railway Company in a position 
where it would either hâve to turn the cattle loose or let them remain 
in the cars to starve. This, it seems to us, would be an unwarranted 
and unreasonable construction of the statute, and, if sustained, would 
tend to defeat thé very purpose for which it was enacted: 

The real purpose of the législation, as stated by Judge Adams, in 
United States v. Union Pacific Railroad Company, 169 Fed. 68, 94 C. 
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C. A. 433, "was to alleviate the condition of dumb animais in transit." 
We do not wish to be understood as deciding tliat the défendant could 
net be held liable in any case simply because a shipment was not billed 
over its line, or because its line did not form a part of a Connecting line 
to be used in forwarding- the cattle. It might be, where it clearly ap- 
peared that the failure to dehver the stock at the place where it was 
to be unloaded for the purpose of feeding, watering, and resting within 
the statutory period was due to unnecessary delay in transporting the 
stock over its line, it would be liable under the statute, but, as no such 
question arises in this case, we do not décide the point. 

The agreed statement of facts shows that the défendant did not hâve 
actual knowledge during the time the cattle comprising this shipment 
were in its possession that they had been confined without unloading 
them for the purposes of rest, water, and feeding for a period in excess 
of 28 hours, or in excess of 36 hours, or any other period of time con- 
trary to the requirements of the statute. Section 3 of the statute makes 
a carrier liable for the penalty for violating sections 1 and 2 of the act 
only when it knowingly and willfully fails to comply with the provi- 
sions of those sections. Thèse qualifying words cannot be disregard- 
ed. In St. Louis & San Francisco Railroad Company v, United States 
(C. C. A.) 169 Fed. 73, Judge Van Devanter,, referring to the words 
"knowingly and willfully," in this section of the statute, said : 

"They mean something, and whatever that may be is an essentlal élément 
to every right to the penalty. 'Knowingly' evidently nieaus with a knowledge 
of the facts which taken together constitute the failnre to comply with the 
.statute, as is the case .whare one carrier receives f roni auother a car loaded 
with cattle, and, with knowledge of how long they then had been confined in 
the car without rest, water, or food, prolongs the confinement until the statu- 
tory limit is exceeded. 'Willfully' means something not expressed by 'know- 
ingly,' else both would not be used conjunctively. ♦ * * But it does not 
mean with intent to injure the cattle or to inflict loss upon their owner be- 
cause such intent on the part of a carrier is hardly within the pale of actual 
expérience or reasonable supposition. * * * go, giving effect to thèse con- 
sidérations, wje are pérsuaded that It means purposely or obstinately and is 
deslgned to descrlbe the attitude of a carrier, who, having a free will or choice, 
either intentionally disregards the statute or is plainly indiffèrent to its re- 
quirements." 

See, also, United States v. Union Pacific Railroad Company, supra, 
to the same effect. 

The défendant having received the cattle for the sole purpose of 
feeding, watering, and resting them, without knowing that they had 
been confined in the cars exceeding the time allowed by the statute, 
and having used due diligence in carrying them to the stockyards and 
unloading them, we do not think it can be said that it either intention- 
ally disregarded the statute or was • plainly indiffèrent to its require- 
ments, and the judgment must be affirmed. 

SANBORN, Circuit Judge. I conçu r in the afïirmance of the judg- 
ment in- this case on the ground that, conceding that the défendant 
knew that the St. Paul Railway Company had confined the cattle more 
than 36 hours when it delivered them to the défendant, yet the latter 
was not guilty of any offense because it did not contribute in any way 
to their confinement until after the statutory offense of confining them 
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more than 36 hours had been committed and there was no second viola- 
tion of the law. The violation of the statute consisted in continuing 
the confinement over the 36-hour limit. When that limit had been 
passed the offense was complète. Neither the St. Paul Company nor 
those to whom it delivered the cattle could commit or aid in committing 
that offense again, and none of them could commit a second offense by 
prolonging the confinement of the cattle after the 36 hours unless they 
confined them 28 hours more. That was not done, but within 38 hours 
after the expiration of the 36 hours and as speedily as possible after it 
received the cattle the defendar;t released, fed, and watered them. 
United States v. Sioux City Stockyards Co. (C. C.) 162 Fed. 556, 561. 



RIPPER V. UNITElj STATES, t 
(Circuit Court of Appeals, Eighth Circuit. March IG, 1910.) 
No. 2,868. 

1, Food (§ 24*) — Searches and Seizubes — Affidavit— Probable Cause. 

Const. U. S. ameud. 4, provides that a search warrant shall not issu» 
except on probable cause, supported by oath or affirmation parti cularly 
describing tlie place to be searched and the persons or thlngs to be seized, 
and the iîfth amendment déclares that no person shall be compelled to be 
a witness against himself nor be deprived of life, llberty, or property 
wltliout due process of law. Held, that Rev. St. § 3462 (U. S. Comp. St. 
1901, p. 2283), authorizlng fédéral circuit and district Judges and commis- 
sioners of the Circuit Courts to issue search warrants, does not express 
ail the requisites of an affidavlt for such warrant, and that such an 
affldavit merely alleging that the ofBcer had good reason to believe, and 
did believe, that accused was unlawfully engagea In manufacturing oleo- 
margarine on the premises described, and praying the issuance of a war- 
rant, was fatally détective for failure to state facts from which the officer 
Issuing the warrant mlght détermine the existence of probable cause. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 24.*] 

2. Criminal Law (§ 394*) — Evidence Illegally Obtained. 

Where testimony offered against accused was itself relevant, and there 
was no attempt to conipel him to testify against hiinself or produce his 
private papers or effects, the évidence was not inadmissible because ob- 
tained by an illégal search and seizure. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 875, 876; 
Dec. Dig. § 394.*] 
S. Internai. Revenue (§ 39*) — Oleomargaeine— Emptï Package— Posses- 
sion— Stamps—Neglect TO Destkoï. 

Act Aug. 2, 1886, c. 840, § 13, 24 Stat. 211 (U. S. Comp. St. 1901, p. 2232), 
provides that, whenever any stamped package containing oleomargarine 
is emptied, the person in whose hands the same Is shall destroy utterly 
the stamp thereon, and any person who willfully neglects or refuses to 
do so shall be flned. It also provides that any revenue officer may de- 
stroy any empty oleomargarine package on which a tax-paid stamp is 
found. keld that, in order to constitute the offense of neglect or refusai 
to destroy the stamp from an emptied oleomargarine package, it'need 
only appear that the package had a stamp on It denotlng the payment 
of a tax ; that it was emptied of its contents ; that it was in defendant's- 
possession in its emptied condition ; and that be willfully neglected or 
refused to destroy the stamp while the empty package was in bis pos- 
session ; and hence an Indlctment for such offense was not détective for 

•For other cases eee same toplc & % numbxb lu Dec. & Am. Dlgs. 190;fta date, & Rep'r Indexes 
t Rebearing denied June 10, 1910. 
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failure to charge that the package was emptied while iu defeiidant's pos- 
session. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 39.*J 

4. Food (§ 14*) — Oleomaegarine— "Eetail Dealer." 

Act Aug. 2, 1886, c. 840, 24 Stat. 209 (U. S. Oomp. St. 1901, p. 2228), reg- 
ulating tlie sale of oleomargarine, authorizes three classes et persoiis to 
conduct the business of manufacturlng and selling oleomargarine, viz., the 
manufacturer is authorized to sell his own products in his phice of busi- 
ness In his own i>ackages with stainps denoting payment of the tax on the 
contents, the Wholesale dealer is deflned to be one permitte<l to sell In the 
manufacturer's original packages, and the retail dealer, one who sells In 
less quantities than ten pounds at one time ; and section C déclares that 
retail dealers niust sell only from original stamped packages in quantities 
not exceeding 10 pounds. Hcld, that the restriction on retail dealers vio- 
lâtes no constitutional right, and that persons selling oleomargarine at 
retail in original packages in quantities greater than ten pounds at any 
one time are violaters of the law, and do not form a class outside its pro- 
visions. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 14.* 
For other définitions, see Words and Phrases, vol. 7, p. ()195.] 

3. FooD (§ 16*) — Oleomagabine— Retail Sale— I'exalties. 

ïhe penalty prescribed in Oleomargarine Act Aug. 2, ISSli, c. 840, § 6, 
24 Stat. 210 (U. S. Comp. St. 1901, p. 22,30), does not aijply to that part of 
the section prohibiting retallers from selling in quantities exceeding 10 
pounds. such offense being subject to punishment by a fine of .$1,000 with- 
out imprisonment, as prescribed by section 18. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 16.*] 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

John A. Ripper was convicted of violating the Oleomargarine Act, 
and he brings error. Affirmed. 

Walter N. Davis and Henry M. Johnson (Horace L. Dyer, on the 
brief), for plaintifï in error. 

Charles H. Daues, Asst. U. S. Atty. (Henry W. Blodgett, U. S. 
Atty., on the brief), for the United States. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. John A. Ripper was convicted of viola- 
tions of Act Aug. 2, 1886, c. 840, 24 Stat. 209 (U. S. Comp. St. 1901, 
p. 2288), commonly known as the "Oleomargarine Act." The indict- 
ment contained two counts. The sentence under the first was a fine 
of $50 and imprisonment for six months, and under the second a fine 
of $250 and imprisonment for six months. The terms of imprison- 
ment were concurrent. By the first count, which was framed under 
section 13 of the act, the accused was charged with having in his pos- 
session an empty package which had theretofore contained colored 
oleomargarine, and had been emptied of its contents, the tax-paid reve- 
nue dtamp upon which he had willfully neglected and refused to de- 
stroy. 

Complaint is made that the court erred in admitting the testimony of 
revenue ofHcers as to what they discovered in the bouse of the ac- 

•For other cases see same topic & § number ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cused because they gained admission by means of a void sêardi war- 
rant. Love, a revenue agent, made an affidavit before a United States 
commissioner that he had good reason to believe and did believe that 
the accused was unlawfully engaged in the business of manufacturing 
oleomargarine with intent to defraud the United States of a part of 
its revenue, and he prayed the issue of a search warrant authorizing 
him to enter and search the premisès of the accused which were de- 
scribed, and if any materials used in coloring oleomargarine were 
found to seize them for trial. The commissioner thereupon issued a 
search warrant reciting the purport of the affidavit. The search was 
made by the revenue officers, and their testimony as to what they found 
was admitted over the objection of the accused. The objection made 
was that the constitutional rights of the accused under the fourth and 
fifth amendments to the Constitution were violated by the search and 
seizure, and, therefore the évidence so discovered was inadmissible. 
The fourth amendment provides : 

"The right of the people to be seoure In their persoiis, houses, psipers, aiirt 
efCects, against unreasonable searehes and seizures, shall not be violated, anrt 
no warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and partlcularly describing the place to he searched, and the persons or 
things to be seized." 

The iîfth amendment, so far as relevant, is : 

"Nor shall (any iiersou) be compelled In any crlminal case to be a witness 
against himself, nor be deprived of life, llberty or property withont due pro- 
eess of law." 

The affidavit on which the warrant was issued set forth no facts 
from which the existence of probable cause could be determined; nor 
did the warrant ifself recite the existence of such cause. There was 
no récital in the warrant that the officer who issued it found or de- 
termined there was probable cause, further than the mère statement 
that some one had declared under oath that he had good reason to be- 
lieve, and did believe, the accused was violating the law. It is true 
that section 3462, Rev. St. (U. S. Comp. St. 1901, p. 2283), authorizes 
a search warrant to be issued upon such an affidavit, but we think that 
ail the requisites are not there expressed. This was also the view of 
the Attorney General in an opinion delivered June 19, 1903 (24 Ops, 
Attys. Gen. 685, 688). The oath in writing should state the facts from 
which the ofïicer issuing the warrant rnay détermine the existence of 
probable cause, or there should be a hearing by him with that purpose 
in view. The immunity guaranteed by the Constitution should not be 
lightly set aside by a mère gênerai déclaration of a nonjudicial officer 
that he has reason to beHeve and does believe, etc. The undisclosed 
reason may fall far short of probable cause. But tbough the search 
warrant may hâve been improvidently issued, it does not follow that 
the testimony of the revenue officers was inadmissible. The testimony 
itself, was relevant ; there was no attempt, as in Boyd v. United States, 
116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, to compel the accused 
to testify against himself of to produce his private papers or efïects, 
and a court will not stop to try whether the knowledge of the officers 
who testify was gained by a trespass. Adams v. New York, 192 U. 
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5. 585, 24 Sup. Ct. 373, 48 L,. Ed. 575;' Hardesty v. United States, 91 
C. C. A. 1, 164 Fed. 420; Hartman v. United States, 94 C. C. A. 124, 
168 Fed. 30; United States v. Wilson (C. C.) 163 Fed. 338. 

It is also urged that the first count of the indictment is fatally de- 
fective because it merely charges that the accused had in his posses- 
sion an empty package which previously contained colored oleo- 
margarine, and willfully neglected and refused to destroy the stamp 
thereon, whereas to constitute an offense under the statute the pack- 
age must hâve been emptied of its tax-paid contents while in his pos- 
session. In other words, it is contended that mère possession of such 
a package and willful neglect or refusai to destroy the stamp is in- 
suffieient. We considered this question in Vermont v. United States 
(C. C. A.) 174 Fed. 792, and held there were four éléments of an of- 
fense under the first clause of section 13 of the act : (1) The package 
must hâve had a stamp on it denoting the payment of a tax; (2) it 
must hâve been emptied of its tax-paid contents ; (3) it must hâve been 
in that emptied condition in the possession of défendants, and (4) they 
must hâve willfully neglected or refused to destroy the stamp while 
the empty package was in their possession. 

The section is as foUows : 

"Section 13. That vvhenever any stamped paokage containhis oleomargarine 
Is emptied, it shall be the duty of the person In whose hands the same is to 
destroy utterly the stamps thereon ; and any person who wilfully neglects or 
refuses so to do shall for each such offense be fiued not exceetling tifty dollars, 
and Imprisoned not less than ten days nor more than six months. And any 
person who fraudulently glves away or accepts from another, or who sells, 
buys, or uses for paeking oleomargarine, any such stamped package, shall for 
each such offense be fiued not exceeding one huudred dollars, and be impris- 
oned not more tlian one year. Any .revenue ofilcer may destroy auy emptied 
oleomargarine package upon which the tax-paid stamp is found." 

That the duty to destroy the stamp attaches when the package is 
emptied and to every person into whose hands it cornes in that condi- 
tion is a construction that accords with both the letter of the law and 
the purpose of preventiiig frauds upon the revenue. Nor does it argue 
against this construction that the same section makes it an offense 
punishable by more severe penalties for any one fraudulently to give 
away or accept from another or to sell, buy, or use for paeking oleo- 
margarine, any such stamped package. The présence of a fraudulent 
élément is an appropriate reason for more severe punisliment than is 
prescribed in the case of mère possession with willful neglect or refusai 
to destroy the stamp. The provision in question is a common one in 
revenue législation. Section 3406, Rev. St. (U. S. Comp. St. 1901, p. 
22.2C), provides that : 

"Whenever any stamped box contaiuing cigars. cheroots. or cigarettes is 
emptied, it shall be the duty of the person in whose hands the same is to de- 
stroy utterly the stamps thereon." 

The same provision is found in the act taxing filled cheese (Act June 

6, 1896, c. 337, 29 Stat. 256, § 14 [U. S. Comp. St. 1901, p. 22401); 
and in the act taxing mixed flour (Act June 13, 1898, c. 4-18, 30 Stat. 
4G9, § 45 [U. S. Comp. St. 1901, p. 2345]) there is a provision very 
similar. The provision with respect to empty tobacco and snuff pack- 
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■âges requires the stamps tb be destroyed "by the persoii in whose 
hands the same may be." Rev. St. § 3376, (U- S. Cômp. St. p. 2207). 
Had Congress . intended the law should be as claimed, it wonld in 
simple and direct terms hâve imposed the duty to destrpy. the stamp 
upon him who' empties the package or causes it to be emptiéd of its 
tax-paid contents. An empty package with intact, stamp is in itself 
aa outlaw, and the same section authorizes àny revenue office.r to de- 
stroy it. Doubtless Congress intended to lessen the opportunities for 
frauds on the revenue by punishing the possession by any one of an 
empty package when accompanied by willful negkct or refusai to 
destroy the stamp. and also to punish by more severe penalties when 
possession is fraudulently acquired, or such packages are trafficked in 
or again used in packing oleomargarine. 

The second count charges that the accused, being a retail dealer, 
sold more than 10 pounds of oleomargarine in pound, prints at one 
time to a purchaser named. Section 6 of the act provides that "retail 
dealers in oleomargarine must sell only from original stamped pack- 
ages, in quantities not exceeding ten pounds." The act requires manu- 
facturers of oleomargarine to pack their product in packages each con- 
taining not less than 10 pounds. Tliree classes of persons are au- 
thorized to conduct the business of seUing the manufactured product 
and a tax is imposed on each. The manufacturer may sell his own 
product, at his place of business, in the original packages with stamps 
affixed denoting payment of the tax on the contents. A wholesale 
dealer is defmed to be one who sells or ofïers for sale in original man- 
ufacturers' packages, and a retail dealer one who sells in less quantities 
than 10 pounds at one time. In making sales the latter is necessarily 
allowed to break the bulk of the manufacturer's original stamped pack- 
age and to sell from it. The accused, who was a retail dealer, sold a 
purchaser at one time 24 pounds of oleomargarine in one-pound prints. 
It is now claimed that the act does not prohibit those who are neither 
manufacturers nor wholesale or retail dealers from selling more than 
10 pounds from original packages, and there is, therefore, a class of 
persons outside the law who, by refraining from selling in original 
packages or in quantities of 10 pounds or less from such packages, 
may traffic in the manufactured product with impunity. Upon this 
assumption counsel contend that the restriction upon the retailer to 
10 pounds or less violâtes the "fundamental, inhérent and natural 
rights" of the citizen guaranteed by the Constitution; that it bas no 
effect in preventing frauds on the revenue, and is, therefore, an un- 
lawful assumption by Congress of a police power. But the assump- 
tion of counsel is without foundation. The act of August 2, 1886, 
and the sections of the Revised Statutes adopted by it and made ap- 
plicable, mean that oleomargarine shall only be sold in the manner and 
according to the régulations prescribed. Were it otherwise, however, 
the conclusion of counsel would by no means follow. Congress bas 
a wide discrétion in selecting the subjects of taxation within its prov- 
ince, and in prescribing régulations to facilitate the collection of in- 
ternai revenue and to prevent frauds thereon, which will not be super- 
vised by the courts. Veazie Bank v. Fenno, 8 Wall. 533, 19 L. Ec. 
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482; Treat v. White, 181 U. S. 264, 21 Sup. Ct. 611, 45 L- Ed. 853; 
Felsenheld v. United States, 186 U. S. 126, 22 Sup. Ct. 740, 46 L. Ed. 
1085 ; McCray v. United States, 195 U. S. 27, 34 Sup. Ct. 769, 49 E. 
Ed. 78. 

The court ser.îenced the accused under the second count to both fine 
and imprisonment. The pénal clause of section 6 which was probably 
applied does not, however, relate to the provision in the same section 
that retail dealers must sell only in quantities not exceeding 10 pounds. 
Section 18 seems to be applicable in such a case. The penalty there 
prescribed is $1,000 without imprisonment. The accused does not com- 
plain the fine of $250 is too small. The imprisonment of 6 months im- 
posed under the second count was not authorized by section 18, but 
as it runs concurrently with a like term under the first count no préju- 
dice results. Affirmed. 



PROVIDENCE MIN. & MILL. CO. v. NICHOLSON et al. 

NICHOLSON et al. v. PROVIDENCE MIN. & MILL. CO. 

(Circuit Court of Appeals, Eighth Circuit. February 25, 1910.) 

Nos. 3,118, 3,119. 

1. COBPOEATIONS (§ 316*) — CONTHACT MADE BY OFFICEB FOR HiS OWN BENEFIT 

— Ratification . 

A corporation, which had authorized its superintendent to lease mlning 
ground owned by it to be miried by the lessees on payment of a royalty 
on the product, and which, with knowledge that he had leased certain of 
such ground to a corporation of whose stock he was principal owner with- 
out objection, permitted such lessee to expend large sums in the érection 
of a mill and Improvements to work the same, and received from it and 
retained the royalties provided by the lease, by Its conduct ratifled such 
lease and is estopped to deny its validlty. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. f 1412; Dec. 
Dig. § 316.* 

Power of corporate offlcers in their Individual capacity to deal with the 
corporation, see note to Benslek v. Thomas, 13 G. C. A. 4G6.] 

2. Mines and Minerals (§ 62*) — Mining Lessee— Action Against Teespas- 

SER FOB Conversion of Obe. 

A lease of a tract of land for a term of 10 years, by which the lessee 
agreed to mine the same, sell the minerais produced, and pay the lessot 
a percentage of the proceeds as royalty, was a mining lease which gave 
the lessee no property rights In the ore under the land exeepting such as 
It sBould mine and sell within the term of the lease, and, in an action 
against a trespasser who mined and removed ore from the premises during 
the term, it was not entitled to reeover the value of such ore, but damages 
only to the extent of its actual injury proved. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 173- 
180 ; Dec. Dig. § 62.*] 

S. CoEPOEATioNS (§ 319*) — Suit bt Corporation for Accountinq bt Of- 

. FICEB. 

Equity has jurlsdiction of a suit by a corporation against its managing 
agent to require an accounting in respect to bis management of its prop- 
erty, even though the ultimate object sought is to obtain a money judg- 
ment. 

[E^i, Note. — For other cases, see Corporations, Dec. Dig. § 319.*] 

•For other cases eee same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Appeal from the Circuit Court of the United States for the South- 
western Division of the Western District of Missouri. 

Suit in equity by the Providence Mining & Milling Company against 
Frank Nicholson and others. From the decree both parties appeal. 
Affirmed 

Frederick W. Lehmann and Thomas Hackney, for Providence Min. 
& Mill. Co. 

Jas. F. Green and Frederick N. Judson (J. W. McAntire and Hay- 
wood Scott, on the brief), for Nicholson and others. 

Before SANBORN, Circuit Judge, and RINER and WM. H. 
MUNGER, District Judges. 

WM. H. MUNGER, District Judge. Thèse two cases présent ap- 
peals by both complainant and défendants from the judgment of the 
Circuit Court. 

Complainant, a corporation, organized under the laws of the state of 
Maine, filed.its bill in this case, alleging, among other things, that in 
May, 1904, it acquired a leasehold interest for mining purposes in a 
certain déscribed 40 acres of land; said leasehold interest running for 
a term of 10 years from the date thereof. Complainant caused said 
land to be surveyed and a plat made thereof, dividing the land into 
lots of 200 square feet, numbered from 1 to 49, both inclusive, and. 
pursuant to the provisions of section. 8766 of the Revised Statutes of 
Missouri of 1899 (Ann. St. 1906, p. 4068), opened the same for mining 
purposes, and prepared and posted in its office on said land a printed 
statement of the terms, conditions, and requirements upon which por- 
tions of said land should be prospected, leased, and mined. Among the 
provisions were that ail ores produced by lessees should be sold to the 
highest and best bidder approved by the company's superintendent, and 
the'proceeds of ail salés should be paid over to said superintendent, 
vvho would return to the lessee the full amount, less 20 per cent, which 
should be deducted for royalty. Ail ores were to be weighed on scales 
designated by complainant. The défendant. Nicholson was a director 
of complainant company, and the gênerai manager of its mining prop- 
erty in the state of Missouri. Nicholson made leases of several lots 
on terms requiring the lessee to pay 20 per cent, royalty on ail pro- 
ceeds of ore mined and sold. Among the leases so made by Nicholson 
was one made in June, 1905, to the South Portiand Mining Company. 
The complainant alleged that the South Portiand Mining Company was 
a corporation, organized by Nicholson, the stock of which was sub- 
stantially ail owned by him, and asked to hâve said lease canceled and 
anniilled. The bill also asked for an accounting to be taken of ore 
taken by said South Portiand Mining Company from lots 39, 46, and 
1:7, which were not included in the lease so made by Nicholson to said 
South Portiand Mining Company ; and that complainant recover the 
full market value of said ore. It also prayed an accounting for the 
value of certain air and steam supplied by the complainant to the South 
Portiand Mining Company. The bill sought other and additional re- 
lief ; but,-as those three are the only questions presented on thèse ap- 
pcals, it is anriecessary to state the other matters. Issues were joined 
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upon the bill, the cause referred to a master, as prayed by coinplain- 
ant, proofs taken, and the master's findings and recommendations were 
submitted to the court. 

The master found that the lease made by Nicholson, on behalf of 
the complainant, to the South Portland Mining Company, was, in ef- 
fect, a lease to himself (Nicholson), as he was practically the owner of 
the entire stock. The master gave a comprehensive review of ail the 
évidence and found that the South Portland Mining Company, after 
receiving the lease, expended large sums of money in the érection of a 
mill and other necessary improvements thereon for the successful work- 
ing and opération of the same, and that complainant knew of the facts 
of the giving of such lease, of Nicholson's interest in the South Port- 
land Mining Company, and of that company's large expenditure of 
money as aforesaid, and made no complaint in respect thereof until 
the bringing of this action, but, with such knowledge, received and re- 
tained as royalties 20 per cent, of the market value of ore extracted 
under said lease by said South Portland Mining Company; that by 
reason thereof complainant was estopped from denying the validity 
of the lease ; and, further, that the complainant, with knowledge of 
the facts, had, by its conduct, ratified the action of Nicholson- in mak- 
ing said lease. An exception was filed to this finding of the master by 
complainant, and upon hearing the master's finding in this respect was 
affirmed by the Circuit Court. From a full revievt' of ail of the évi- 
dence, we are satisfied that .the master's findings of fact are supported 
by the évidence, and that the conclusion of the master and the trial 
court that complainant was not only estopped from now disputing the 
validity of the lease, but had also ratified the giving of the same, was 
a correct announcement of the law under the facts. To undertake to 
give a fair synopsis of the évidence bearing upon this proposition 
would extend this opinion an unnecessary length and would not be of 
value. 

The master also found that complainant was entitied to recover 
from the défendants the sum of $2,835.30, the value of air and steam 
furnished by complainant by direction of Nicholson to the South Port- 
land Mining Company. Défendants filed exceptions to this finding of 
the master, and the master's report in this respect was approved by 
the trial court. To rdView the judgment in this respect, défendants 
hâve prosecuted an appeal. We hâve examined the évidence and are 
clearly of the opinion that the finding of the master in this respect is 
fully sustained, and the judgment of the trial court as to this item is 
sustained. 

The master farther found that the value of the ore mined by the 
South Portland Mining Company, from said lots 39, 46, and 47, not 
covered by its lease, was $33,332.60 ; that it paid to, and there was re- 
ceived by, complainant, as royalties thereon, the sum of $6,666.52, 
leaving a balance retained by the South Portland Mining Company, 
as proceeds of such ore, the sum of $36,666.08, for which amount the 
master found complainant was entitied to a judgment against the de- 
fendants, for the reason, as found by the master, that, in taking ore 
from said lots, said South Portland Mining Company was a willful 
trespasser. Défendants excepted to this finding of the master, and 
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upon hearing the trial court modified the finding of the niaster tliat 
the défendants were willful trespassers, and held that they vvere only 
liable for the value of the ore in place, which did not exceed the 
amount of the royalty paid. The master and the trial court both found 
that the South Portiand Mining Company did not niake a profit but 
lost money upon the ore thus taken f rom said lots. 

From the judgment of the trial court, disallowing the item in the 
master's report, complainant prosecutes an appeal. 

The view we take of this question involves a considération of the 
rights and property interests acquired by complainant under its lease 
for the term of 10 years of the 40 acres before mentioned. That lease, 
among other things, contained the following provisions : 

"That the party of the flrst part (Ifissor), in considération of the undertaking 
and agreements hereinafter to be kept and performed by said second party, 
his successors and assigns, does by thèse présents démise and lease unto said 
party of the second part, successors and asslgus, the following described real 
esta te aiid property in Jasper county and state of Missouri, to wit: 

"ïhe northwest quarter of the northwest quarter of section seven (7) town- 
ship twenty-elght (28) range thirty-two (32). [Then foUows a list of certain 
machinery.] * - * * 

"The said party of the second part, his successors and assigns, shall mine 
said land in a good, thorough and workmaiilike manner, shall keep ail shafts 
and drlfts well and securely timbered and supported and shall not reniove 
such timbers and supports, so as to endanger the ground or permit the same 
to cave or fall in. 

"Mining shall he carried ou in good faith continuously, and shall not be sus- 
pended at any time except on written permission of said party of the flrst 
part. AU minerai shall be cleaned and prepared for market on said land. 
* * * 

"The party of the second part, his successors and assigns, shall keep correct 
account of ail minerais mined, the klnd and welght thereof, to whom sold, and 
the price recelved therefor, which books shall be open to the inspection of 
the party of the first part at ail reasonable tlmes. 

"ïhe party of the second part, his successors and assigns, shall pay to the 
party of the flrst part on Mouday of each week, as rent or royalty, 10 per 
cent, of the market value of ail ores mined and sold durlng the preceding 
week. 

"The party of the second part, his successors and assigns shall hâve the 
rlght to ereet ail necessary buildings and machinery on said land for the pur- 
pose of mlning and dressing, crushing and cleaning ores thereon, and to remove 
the same at the expiration or forfeiture of this lease, except tiniberiug and 
other improvements necessary to support the ground. 

"Ail uses of the ground not inconsistent with thorough and proper mining 
as herein requlred are hereby reserved to the said party of the first part. 

"Any failure to comply with and perform the requirements of this lease in 
good faith at any tlme shall end and détermine the same and the said party 
of the flrst part may déclare an ouster and re-enter upon and hold said de- 
mised premises." 

We think it clear that complainant did not, under said lease, ac- 
quire anything but a mining interest in and to said land; that it ac- 
quired no property interest to the ore underneath the land covered by 
the lease, excepting such as should be mined and sold therefrom; 
and that the interest in ore not mined by complainant during the term 
of the lease remained in the lessors. In this respect we think the con- 
struction given by this court to a mining lease, in Butler v. McGorrisk, 
114 Fed. 300, 52 C. C. A. 312, applicable hère. Complainant, acquiring 
no estate in the land but simply an interest in the minerai which it 
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should mine and remove therefrom, was not entitled to maintain an 
action against a trespasser, who mined and removed ore from the 
premises, without sliowing that it was directly injured thereby. No 
proof of any injury to complainant was given, excepting the fact that 
défendants mined and removed the ore and the market value thereof. 
In Baker v. Hart, 123 N. Y. 470, 35 N. E. 948, 12 h. R. A. 60, a 
similar question was decided. In that case the complainants, as lessees, 
obtained the sole and exclusive right to quarry stone on certain lands 
for a terni of years. Défendants entered upon the premises as tres- 
passers and quarried and removed stone therefrom during the term of 
the lease, and complainants brought an action to recover the value 
thereof. The court said : 

"The right to take ail the stone on the laiid without restriction in tiuie or 
quantity might readily be held to transfer its ownership. But I hâve founcl 
no case which asserts entire and complète title in the lessee where there was 
merel.v a right to raine or quarry, restricted and limited by time or quantity. 
In such a case ail of the stone ou the premises does not i)ass to the lessee, but 
only such and so mueh as within the boundaries of his right he cuts and quar- 
ries. The défendants were, of course, trespassers ; they entered upon the 
premises without right and eut and carried a.way a quantity of stone. The 
plaintiïfs, under ob.iection, were allowed to prove the value of the stone and 
to recover that value on the theory that they owued it. But they did not. 
Their lease gave theni no title to it; they did not eut or quarry it, and the 
ownership remained In their lessor. Undoubtedly the act of the défendants 
was an infringenient of their rights, for which they could recover such dam- 
ages as they in fact sustained, but they i>roved none. If their limits would 
hâve exhausted ail the stone on the 25 acres, then certainly they would hâve 
lost the value of what was wrongfuUy removed ; but, if the supply was such 
that there remained for them ail and more thau they could quarry or remove, 
they at least lost no stone which they were entitled to liave, for enough re- 
mained to fully satisfy their entire right. Injury in such case would f ail upon 
the lessor, whose propert.y had been taken. It may be that the lessees were in 
some nianner or to sonie estent injured by the trespass of the défendants, 
although stone enough remained to satisfy the exigeneies of their contract. 
We do not know how that may be in the absence of proof and therefore may 
prudently refrain (rom any suggestions about it. It is enough for présent pur- 
poses that the plaiutiffs established no ownership of the stone and no right 
to recover its value as owners, and so the judgnient rendered was erroneous." 

Applying that décision to this case, it is clear that complainant did 
not obtain title and ownership by its lease to ail of the ore under the 
surface of the ground, but only such as it should mine therefrom dur- 
ing the term of its lease. If complainant had shown by proof that 
there was no more ore in the ground than it could hâve reasonably 
expected to mine during the term of its lease, and that it had thus been 
injured by défendants' act, a dififerent question would hâve been pre- 
sented. No such évidence, however, was offered. That complainant 
did not acquire by the lease such an interest or title to the ore taken 
by the défendants as to entitle it to recover from défendants as tres- 
passers the value of the ore so taken is sustained by the following au- 
thorities : Grubb v. Bavard, Fed. Cas. No. 5,849 ; Appeal of Sauf ord, 
75 Conn. 590, 54 Atl. 739-741 ; Arnold v. Bennett, 92 Mo. App. 161. 

Nicholson, however, being the managing agent of complainant, could 

not deal with the property intrusted to his care, in his own interest, 

without being required to account to complainant for any and ail profits 

made by such dealing in his own behalf. As the master and the trial 

178 F.— S 
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court found, and such finding being supported fully by the évidence, 
that no profit was made, and complainant having received the amount 
of royalty which sublessees were paying for the privilège of mining, 
we agrée with the trial court that, under the proofs, complainant is 
not entitled to a greater amount. 

Défendants, however, insist that the equity of complainailt's bill was 
to hâve the lease to the South Portland Mining Company canceled and 
set aside ; that, as it f ailed in this respect, the action should hâve been 
dismissed and no money judgment rendered against défendants. The 
equities of the bill were not based entirely upon a claim to hâve such 
lease Canceled. Nicholson was an officer of complainant and as such 
intrusted with the possession and management of the property of 
complainant. This relation constituted him at least a quasi trustée, 
and equity had jurisdiction to compel a fuU and complète accounting 
by him of the manner in which he had executed the trust, even though 
the ultimate object sought was to obtain only a money judgment. 
Clews V. Jamieson, 182 U. S. 461, 479-481, 21 Sup. Ct. 845, 45 L. Ed. 
1183. 

We think the decree of the Circuit Court was right, and it is af- 
iîrmed. 

NOTE. — The foUowing Is the opinion of Pollock, District Judge, in the 
court below: 

POTjLOOK, District Judge. This suit was brought by complainant, a cor- 
poration of the State of Maine, and the owner of a mining lease for a term 
of 10 years from May 3, 1004, on 40 acres of mlneral-bearing land in Jasper 
county, this state, whleh it had caused to be platted into 49 mining lots and 
opened for mining purposes under the laws of this state, against Frank 
Nicholson, Katherine Nicholson, his wlfe, James W. Trick, Beulah B. Hurst, 
Sydney L. Wllklns, South Portland Mining Company (herelnafter called 
the Portland Company), and the Engineers' Zinc Company (hereinafter called 
the Engineers' Company), the last two named défendants belng corporations 
of this state, and each and ail of défendants belng citizens of this state, 
to cancel and annul a mining lease made In the name of complainant by de- 
fendant Frank Nicholson, who, at ail tlmes herein mentioned, was the gên- 
erai manager and a dlrector of complainant company, to the Portland Com- 
pany, of complainant's mining lots 1 to 4, 11 to 18, and 25 to 28 (both num- 
bers in each case being inclusive) ; also to cancel and set aslde a certain 
other mining lease caused to hâve been made In its name by Frank Nichol- 
son, its gênerai manager, of its mining lots 29 to 31 and 40 to 45 (both in- 
clusive), to one Burch, and thereafter transferred to défendant the Engineers' 
Company; for an accounting with défendants for moneys averred to tie- 
long to complainant, wrongfully appropriated and used by défendants in 
construeting a mining mill on the leased property ; for damages averred to 
hâve been sustained by complainant by reason of the défendants, actlng in 
the name of the Portland Company, -wTongtully and without leave or license 
to 80 do, entering upon the mining lots of complainant Nos. 37, 38, and 40, 
and 46 to 48 (both Inclusive), and taking therefrom a large amount of 
valuable minerai, and appropriating the proceeds to the use of défendants ; 
and also an accounting with défendants for the veasonaWe use of air and 
steam furnished from an àir-compresslng plant erected on complainant's 
mining lot No. 33 by the use of money belonging to complainant, and wrong- 
fully used by défendants in furnishlng free compressed air and steam to 
the Portland Company in its mining opérations ; also for other and further 
sums of money belonging to complainant, wrongfully appropriated and 
used by défendants, acting In the name of the Portland Company, in con- 
strueting steam Unes and air Unes for the purpose of furnishlng free to 
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the Portland Company air and steam, for machinery purchased, kept, and 
used by défendants. Défendant Katherine Nlcholson Is the wife of Frank 
Nlcholson, and défendants ïrick, Hurst, and Wilkins were, as averred in 
the blU, at ail tlmes In the eniploy of and subject to the orders of défend- 
ant Frank Nlcholsoa. That the Personal défendants, each and ail, as averred 
In the blll, entered Into a fraudulent consplraey for the purpose of de- 
prlvlng complainant of its property rights by forming the défendant cor- 
porations, the Portland Company and the Engineers' Company, and wrong- 
fuUy, through the défendant Frank Nlcholson, and for the use, benefit, 
and profit of défendants, maklng the leases sought to be annulled from com- 
plainant to said companies. ïhat défendants further conspired through the 
Portland Company to wrongfuUy and wUlfully trespass upon complainant's 
mlning lots named, extraoting therefrom valuable minerais, and approprlating 
the same to the use of défendants ; further conspired to wrongf ully use the 
money of complainant In building the eompressert air plant mentioned on 
the minlng property of défendant, and air and steam pipe Unes runnlng 
therefrom, and furnishlng, free of charge, for the benefit of défendants, air 
and steam to the Portland Company In its mliilng opérations ; and wrong- 
fuUy conspired, for the profit of défendants, to appropriate and use money 
belonglng to complainant, furnished by it to défendant Frank Nicbolsou, 
its gênerai manager. 

To thls bill défendants answered, in substance denying the consplraey 
charged by complainant agalnst them, denying any wrongful use or ap- 
propriation of complainant's property or moneys by défendants, and affirm- 
Ing the validity of the leases made by complainant company, through its 
gênerai manager, Nlcholson, sought to be canceled by complainant. 

On fuU and volumlnous proofs taken the master bas reported the faets 
found therefrom by him, in brief, as foUows: (1) ïhat the uiilawful com- 
blnation charged by complainant agalnst défendants Is not proven. (2) ïhat 
the leases sought to be canceled by the bill are valid and binding on com- 
plainant. (3) ïhat on the proofs there Is no e(iuity in the bill as agalnst 
défendants other than Frank Nlcholson and the Portland Company. (4) 
That as agalnst défendants Frank Nieliolson and the Portland Company 
complainant is entitled to an accountlng for oompressed air and steam 
wrongfully furnished free to the Portland Com])any, as charged In the bill, 
and the value of such free service is ?2,S;!."5.30. (5). ïhat complainant is 
entitled to an accountlng wlth Frank Nlcholson and the l'ortland Company 
for the amount of damages sustained by It on account of the willful tres- 
pass of the Portland Company, at the instance of Frank Nicholson, Its 
gênerai manager, on its niining lots 39, 46 and 47. and the wrongful extrac- 
tion therefrom of a large amount of valuable minerai. Wbile it is found 
by the master défendants made no profit from the minerai extracted by 
this willful trespass, that the measure of complainant's reeovery is the 
price obtained for such minerai by défendants when sold on the market, 
and this suni is found to be $26,600.08, after allowing crédits for royalties 
received by complainant therefrom, and a decree is reconunended by the 
master in accordance wlth the findings made. 

ïo this rei)ort complainant lias flled exceptions as to that part which goes 
to uphold the validity of the lease made to the Portland Company. De- 
fendants Frank Nicholson and the Portland Company bave filed excei> 
tions to tbose parts of the report which go to the taking of an account agalnst 
them at ail, and to the measure of damages employed by the master In 
taking an account of the damages sustained by complainant on account 
of ore extracted from its property. Thèse exceptions hâve been fully pre- 
sented in oral argument, on brlefs of counsel, and stand for décision. The 
above is but a very brief summary of the pleadings, volumlnous proofs, 
lengthy report of the master, and exceptions taken thereto by the parties. 
On the many intrieate and important questions of lavi' presented thereby, 
able briefs bave been flled by sollcltors in support of their contentions made, 
and the master bas supported his findings and conclusions by nnmerous au- 
thorities. However, it will not be possible for this court, in the course of 
a brief mémorandum décision, such as this, to do more tlian to state the 
conclusions reached from a careful reading and study of the report of the 
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niiister, the exceptions tiiken, tlie briefs and arguments of solicitors, and 
an exaniination of the proofs. In so dolng the questions riiised by the 
exceptions will lie eonsidered in their order, as above stated. 

And, flrst, as to the exceptions taken by complainant to the flndings and 
recommeiidations of the master as to the validity of tlie lease niade by 
Nicholson, as gênerai manager of complainant, to the Portland Coui])any. 
The charges made in the hill of unlawful confédération on the part of de- 
fendants being not proven, the objection to the validity of the lease rests 
on the fact that it was made by Nicholson, as gênerai manager of complain- 
ant, without authority from its board of directors, to the Portland Company, 
of which he was the président, and in which he was largely interested. 
In fact, the insistence is that it was a lease of the miuing property of com- 
plainant, made by its gênerai manager without authority, to hiuiself and for 
his use and beneflt, in violation of the trust reposed in him by complainant. 
And this is the vlew of the case taken by the master from the proofs. 
Ilowever, the master further finds, as pleaded by the Portland Company, 
that complainant Ivuew of the existence of the lease, knew that Portland 
Company was in possession under it, making valuable, exteusive. and lasting 
improvements on the laud, for the purpose of preparing itself to extract 
the minerai therefrom. and had been so in possession since tlie making of 
the lease; that complainant, without protest, had received its royalties on 
ail minerais extracted from the premlses, when sold, and knew through its 
représentatives that its gênerai manager, wlio assumed to act for it in 
the making of the lease, was interested in and connected with the Port- 
land Company. From ail of which it was found by the master that in 
equity and good conscience the lease should be now upheld and comjilain- 
ant estopped from denying its validity. To this latter tinding of the 
master it is contended by solicitors for complainant the proofs do not dis- 
close complainant to hâve any knowledge of Nicholson's connection with 
the Portland Company. Agaln,,if lie did, as the making of the lease was 
in violation of the flduciary relation of Xicholson with complainant, it is 
void as agalnst public pollcy, and not the subject of ratification by complain- 
ant. 

As to the flrst contention, I am agreed with the master. from a reading 
of the proofs taken, that complainant must bave knowii of Nicholson's re- 
lation to the Portland Company. As to tli« latter question, it is true, as 
contended by solicitors for complainant, that an act done without power 
Is absolutely void, and while it must be eonceded, as a gênerai rule, a 
conveyance, made by one acting in a trust relation, of his principars prop- 
erty to himself, for his own use and beneflt, will ordinarily be held abso- 
lutely void, yet it is èqually true, where one acting in a trust capacity In 
good faith deals with the trust property, believing lie is subserving the 
best interests of his principal in so doing, his action will not be deelared 
absolutely void, if the act done inures to his beneflt ; but, npon investiga- 
tion, no wrong appearing to the principal therefrom, the act may be up- 
held. And where in such case the agent or représentative has the power 
to perform the act in the flrst instance, it may thereafter be ratifled by the 
principal, or the principal may be held, by its acts and conduet done after 
knowledge obtaiued of the dual capacity in which its représentative acted, 
estopped from questioning the validity of the act done. 

As said bv Mr. .Tustlce Miller, delivering the opinion of the court in 
Twln IJck oïl Co. V. Marbury, 91 U. S. 587, 23 L. Ed. 328: "That a direetor 
of a .loint-stoek corporation occupies one of those flduciary relations where 
his dealings with the subject-matter of liis trust or agency, and with the 
beneflciary or party whose Interest is confided to his care, is viewed with 
jealousy by the courts, and may be set aslde ou slight grouuds, is a doctriiie 
fonnded on the sonndest morality, and wliich lias received the clearest récog- 
nition In this court, and in others. Koeliler v. Black River Falls Iron Co., 
2 Black, 715 [17 Iv. Ed. 339] ; Drury v. Cross, 7 Wall. 299 [19 L. Ed. 40] ; 
Luxemburg R. R, Co. v. Maqnay. 215 Beav. 586; Cumberland Co. v. Sher- 
man, 30 Barb. [N. Y.] 553 : [Hoffman Steam Coal Co. v. Cumberland Coal 
& Iron Co.] Ifi Md. 4.56 [77 Ani. Dec. .311]. The gênerai doctrine, however, 
in regard to contracts of this class, is, not that they are absolutely void, 
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but that they are voidable at the élection of the party whose Interest bas 
been so represented by the party claimlng under it. We say îhis is tbe 
gênerai rule ; for there may be cases wbere sucb contracts would be void 
ab initie, as when an agent to sell buys of himself, and by bis power of at- 
torney conveys to himself tbat wbich be was authorized to sell. But, even 
hère, acts whieh ainount to a ratification by the principal may validate tbe 
sale." Each case must be viewed in tbe light of its attendant facts, and, 
so viewed, how does the présent case stand? 

Complainant does not own the fee in the property hère dealt with by 
Nicholson, its gênerai manager. It has a lease thereon running for a terni 
of 10 years. It was held to pay a royalty of 10 per cent, to the owner of 
the fee for ail minerais marketed from the property. It derived its benefit 
under the lease by receiving 10 per cent, of ail minerais marketed therefrom 
during the term of its lease. After that term the entire property reverts to 
the owner of the fee ; hence it was to its advantage to hâve the property 
fully prospected by sublessees at their proper cost and expense, and as large 
a quantity as possible of the minerais taken out and marketed withln the 
terms of the lease, and it was the duty of Nicholson, in charge of the prop- 
erty as gênerai manager of complainant, to further this interest of bis Com- 
pany in ail proper respects. As gênerai manager he would undoubtedly hâve 
the inhérent power to enter into contraots on behalf of his company which 
w^ould further the object and purpose of the company and advantage his 
principal, and, having such inhérent power, I can see no reason why his 
act In this case in leasing a portion of the minlng lots to the Portland Com- 
pany, to he prospected and developed by it at its own cost and expense, 
under an agreement with it that it should pay the 20 per cent, royalties 
reserved in the lease, may not be ratified by complainant on the facts found 
by the master, although, as appears, Nicholson was interested in the Port- 
land Company; for, as seen by the record, the complainant itself, and not 
Nicholson, flxed the ternis and conditions on which sublessees should operate 
the property in its mining rules and régulations published in pursuance of 
the laws of the state, as follows: "AH ores produced by lessees shall be 
Bold to the hlghest and best luidder approved by the company's superin- 
tendent. The proceeds of ail sales shall be paid over to said superintendent, 
who wlU return to the lessees the full amount, less 20 per cent., whieh 
shall be deducted for royalty." Hence the terms and conditions on which 
the property should be leased, as stipulated in the lease to the Portland 
Company, involved no question of judgment or discrétion on tbe part of 
its gênerai manager of whieh he either could or did advantage himself or 
the Portland Company by the lease made. I am, therefore. of the opinion 
the exceptions taken to the report of the master by complainant must be 
overruled and denied, and the validity of the lease in question decreed 
as found by the master. 

As to the exceptions taken by défendant Nicholson and the Portland Com- 
pany, I cannot agrée with the contention first made. When it was found 
by the master the unlawful confederaey and misapplication of moneys 
charged against défendants were not supported by the proofs, and the 
validity of the leases made by Nicholson were, on the proofs, recommended 
to be upheld, this court then lost jurisdiction of the entire controversy, 
and the recommendation of the master should bave been to dlsmiss the 
bill in its entirety, without taking an aceounting between the parties ; 
and this for two reasons: First, the question was not presented or urged 
upon the master, nor was It made as a défense to the bill, and, under the 
authorities, it must be deemed to hâve been waived. Again, the bill pré- 
sents matters of équitable cognizance. This conferred jurisdiction on the 
court to investigate the charges therein made, and the court, having prop- 
erly assumed jurisdiction of the controversy, may retain it, to the end 
of doing full justice between the parties in ail thlngs arising out of the 
subject-matter involved. This principle is elementary, and needs the cita- 
tion of no authorities In support. Therefore, to my mind, the aceounting 
taken by the master was proper. 

As to the flnding of the master of the value of the free service furnished 
by complainant to the Portland Company by direction of Nicholson, its 
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gênerai manager, and tlie amount thereof, as stated, $2,835.30, tliere eau be 
no doubt on the part of any one but tliat Nicholson, as gênerai manager 
of complalnant's proijerty, did not hâve the i^ower to give the property 
away. He should hâve charged the défendant the Portlaud Company the 
value of the service rendered by the use of complalnant's property to It. 
and It should hâve pald for the sarrie. Not having so done, the Poxtland 
Company must account therefor and pay, or Nicholson must respond to 
his principal. As to the amount flxed, and the method employed by the 
master in arriving at this amount, I anl Inclined to the opinion the resuit 
attalned is reasonable, just, proper, and équitable. Therefore, the excep- 
tions taEen thereto by défendants will be overruled, and a deeree entered 
as recommended by the master. 

Ànd this brings me to the important and difficult question presented by 
the exceptions taken to this report ; that is, the measure of recovery rec- 
ommended by the master for ore extracted from lots 39, 46, and 47, by de- 
fendant the Portland Company, at the direction or on the authority of the 
gênerai manager of complainant. Nicholson, withoiit written lease or any 
apparent authority to so do. ïhe master, after fuU investigation of this 
question, and on deliberate considération, recamniends a deeree against 
Nicholson and the Portland Company for .'ÎÎ2G.GG6.08. the value of the ore 
mined and sold from the property leased, less royalties pald to complain- 
ant, as for a willful trespass on the property. Is such recommendatiou, in 
the light of ail the proofs in this case and the further flndings of the master, 
fair, jr t. and équitable between the parties? 

ïhat the Portland Company l"st money on its minlng opérations on thèse 
lots is not only ' nnd by the uiaster, but Is practically conceded from the 
proofs. That Nicholson, for complainant, at a time when he was gênerai 
manager, in charge of itg afCairs, verbally authorized the Portland Company 
to enter upon and engage in mining opérations on the lots in question, on 
the payment of the usual 20 pcr cent, royalties, and that such royalties 
were pald to complainant, of wlilcli it received and kept 10 par cent, as its 
profits under Its lease, and paid over the remalnlng 10 per cent, to the 
owner of the fee, is conceded. Should the complainant in this suit, on the 
aeeounting prayed. In equitjs^ and good conscience recover from Nicholson 
and the Portland Company the full price for which the ore mined from 
thèse lots was sold hy that company, less the royalties received by it? 

The master has recommended such recovery on the theory that the 
Portland Company was lu such opérations a willful trespasser on the prop- 
erty of complainant, and that Nicholson was the alter ego of that Com- 
pany. Whlle the "willful trespass" doctrine Is quite well settled, as ap- 
plicable to ail that class of cases wheu one knowingly, intentionally, and 
willfully enters upon the property of another and extracts therefrom min- 
erais in the ground, standing tiniber, and the like, or, in the case where 
one purchases from such willful trespasser, as were the facts in the cases 
elted by the master of Piue River Ixigt'ing Co. v. United States, 386 U. S. 
279, 22 Sup. et. 920, 46 L. Ed. 1164, Wooden Ware Co. v. United States, 
100 U. S. 432, 1 Sup. et. .398, 27 L. Ed. 230, Trustées Dartmouth Collège 
V. International Paper Co. (C. C.) 132 Fed. 95, IJurant Min. Co. v. Percy 
Oonsol. Min. Co., 93 Fed. 167, 35 C. C. A. 252, and Sweeney v. Ilanley, 
126 Fed. 97, 61 C. C. A. 1,53, and many other cases cited and relied upon 
by solicltors for complainant, yet the question reumins: Is the well recog- 
nized and settled doctrine of the "willful trespass" rule applicable to the 
facts in this case? 

The reason for the "willful trespass" rule, it would seem, is this: As the 
original taking is in the nature of a theft of the property taken, any sub- 
séquent act doue by the trespasser, or one purchasiug from him, which en- 
hances the value of the stolen property, eannot be perniitted to inure to the 
benefit of the wrongdoer or his vendee; for, as such wrongdoer had no 
title, he could convey none to another. Hence the owner can in such 
case recover in an action in the nature of trover the full sum for which the 
property sold, in its improve<l state, or its full value in its improved con- 
dition, wherever found by the owner at the time of bringing his action. 
Wooden Ware Co. v. United States, supra. 
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As stated by Lord Hatherly, delivering the opinion in Liviugston v. Raw 
Yards 'Goal Co., 5 App. Cas. 25, quota! with approval of Mr. Justice Miller, 
delivering tlie opinion of the court in the case last cited: "There is no 
doul)t that if a m:\n furtively, and ni bad faith. robs his neiglibor of his 
property, and because it is underground, is probably for sonie little time not 
detected, the court of equity in this country will struggle, or, I would rather 
say7 will assert its authority, to punish the fraud by fixing the person with 
the value of the whole of the property whieh he bas so furtively taken, and 
making him no allowance in respect to what he has so done, as would bave 
been justly made to him if the parties had been working by agreement." 
But, "when once we arrive at tlie faet that an inadvertence has been 
the cause of the misfortune, then the simple course is to niake every .iust 
allowance for outlay on the part of the person who has so acquired the 
I)roperty, and to give baclî to the owner, so far as is possible under the 
circumstances of the case, the fuli value of that whieh cannot be restored 
to him In specie." 

In the présent case, however, the trespass upon and the extraction of 
the ore from the lots in question was done by the Portland Company with 
the sanction of one placed in authority by comjjlainant as gênerai manager. 
As such offlcer of complainant lie could imdoubtedly liave leased the lots 
to any person or corporation in whieh he was not iuterested on precisely 
the same terms he authorized the Portland Company to operate thereon, 
and his principal would hâve been bound by such lease. Again, in such 
case the mère fact, alone, that the terms of the lease agreed upon between 
the parties was not reduced to writing, would not destroy or change the 
rights of the parties thereunder, or couvert the tenant entering under 
such verbal lease into a trespasser. Sueli verbal lease might be noneuforee- 
able because of the statute of frauds, or other like reason ; but such ques- 
tion is apart from the one under considération. Does, then, the fact that 
Nicliolson, the authorized ofilcer of complainant, who grnnted the license 
or made the verbal lease to the Portland ('"ompany. was interested in that 
Company, make both himself and that conipany liable in damages as for 
a willful trespass to complainant? I tbink not, and for thèse reasons: 

As has been seen, complainant placed Nlc:holson in charge of the man- 
agement of its property, and authorized him to contract with others for 
its development and opération on certain express terms and conditions 
as to the payment of royalties, prescribed by Its mining rules. This was 
done by the license granted to the Portland Company. True, Xicholson was 
interested in that Company, and the license gi'anted was for this reason 
voidable, but not vold ; for, as seen before with référence to the written 
lease between the parties, it might hâve been ratifled by comijlninnnt on 
full information of ail the facts. ïherefore the license tbns gran.ted coii- 
stituted sonie color of right or authority in the Portland (jaupai'.y to do 
as it did. Again, complainant did not own tlie property whieh it daims 
was trespassed upon. It was merely a tenant for a terni of years. It did 
not own the minerais extracted therefrom, but by the ternis of its lease 
it must, as rental, pay 10 per cent, of the priée at whieh the ore miiied 
therefrom was sold. It reserved to itself 10 per cent, from ail sales of ore 
mined therefrom as its profits nnder its lease from the owner. At the ex- 
piration of Its lease, possession of the ])roperty and ail interest therein, 
including ail ore niinod at that time, reverts to the owner. The more miner- 
ai taken from the property during the term of the lease, the greater the 
profit to complainant thereby. It was, therefore, the duty of Nicholson, 
as gênerai manager of complainant's business and property rights, to be 
diligent in its development and opération. Under such circumstances, what 
damage could resuit to complainant if Nicholson should form companies 
for the very purpose of developing and operating the mining lots of com- 
plainant, so long as the stipulated royalties are contracted for and paid? 
In sucli case, of course, it would be Nicliolson's duty to advise bis princi- 
pal of his interest in such companies, and thus deal openly and fairly with 
his principal, and not covertly. 

From ail of the facts and circumstances. I am of the oiiinion, while the 
complainant, when advised of the permission granted by Nicholson to the 
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Portland Company, lu whicli he was interested, eoiild termiuate sucli rela- 
tioii at once, as was doue iu this case, or by suit brought for that purpose 
on account of Nicholson's Interèst In the Portland Company hâve had 
decree terminating such llcense, yet tlie permission granted by Nlcliolson 
and acted upou by the Portland Oomi>any Is sutficient color of risht to 
relleve that company, from the assessment agaiuMt it of the liarsh rule of 
damages applied to oue who willfully and wrongfiilly trespasses upou the 
property of another and steals therefrom. The license granted to the Port- 
land Company by Nicholson being revocable at the will of complalnaut on 
account of Nicholson's undlsclosed Interest in the Portland Company, the 
measure of its damages, I think, must be nelther that of a willful trespnsser, 
on the oue hand, nor that of the minerai in place whieh was extracted. on 
the other, for eomplninant did not own such minerai. P>ut, rather. its 
recoverable damages must be limited to its interest in the minerais, in 
{>lace, extracted by the Portland Company therefrom. as measiired by com- 
plaiuant's right thereiu uuder its lease from the owner. 

As said by Mr. Justice Miller, delivering the opinion of the court in 
Wooden Ware Co. v. United States, supra: "ïhe weight of authority in 
this country, as well as in Knglaud, tavors the doetrlue that. where the 
trespass is the resuit of inadverteuce or mistake and the wroug was not lu- 
teutional, the value of the propertj' when flrst taken must govern ; or, if 
the conversion sued for was after value had beeu added to It by the work 
of the défendant, he should be CTe<lited with this addition." 

Mr. .lustice Peclvham, delivering the opinion of the court in United States 
V. St. Anthony R. R. Co., 102 U. S. 524, 24 Sup. Ct. 333, 48 L. Ed. .")48, said: 
"In the Plue River Logging Case, the parties to tlie contract were held 
liable for the full v.alue of the timber after It was eut and had iucreased 
in value by reason of the labor expended upou it by the parties who did 
the cutting. ïhis was on the grouud that they were willful trespassers, 
acting in bad faith, and ought to be made to suft'er some punishment for 
the depredatious ; but it was settled there, where the trespass is the 
resuit of inadverteuce or mistake, and the wroug was not intentional, 
the value of the projjerty when 0rst taken must govern." ''Although in this 
case it is agreed that the défendant did not act uuder a mistake, meaning 
thereby that the tacts touchlug the status of the timber and the lauds where 
the thnber was eut were known, yet what was doue was in tlie belief, 
by the défendant that the lauds were adjacent to the line of the road and 
the cutting was légal. It was done upou the advice of counsel, and the 
défendant used ordinary care and prudence in first being advised as to the 
law upon the facts as they bave been agreed upon, and there was no in- 
tention on the part of the défendant to violate any law or to do auy wrong- 
ful act. This, we think, clearly talies the case ont of the principle of thos? 
above cited, and the measure of damages must, therefore, be tlie value of 
the timber at the time and at the place where it was eut." 

As said by Judge Sanborn, delivering the opinion of the court in Durant 
Min. Co. V. Percy Consol. Min. Co., supra: "Oue who unintentionally, and 
in the honest belief that he is lawfully exercising a right which he has, 
enters upon the property of another and removes his ore, bis timber, or 
any other valuable appurtenant to his real estate, is liable in damages for 
the value of the ore, timber, or other things in its original place, and for no 
more." Or, as said by the same judge, delivering the opinion of the court 
In Gold Min. Co. v. Fortune Gold Min. Oo., 129 Fed. G(Î8, 64 C. C. A. 180: 
"Tlie measure of damages for wrongfully taking ore from the land of an- 
other through inadverteuce or mistake, or in the honest belief that one Is 
acting uuder his légal rights, is the value of the ore in the mine." 

In 27 Cye. p. 639, the rule is stated as follows: "An innocent trespasser, 
one who by mistake or unintentionally, or in the honest belief ' that he is 
lawfully exercising a right whieh he has, enters upon the property or upon 
the vein of another, and takes the ore, coal, oil or other substance there- 
from, niay liniit the owner's recovery to the value of the substance so taken, 
less the actual cost of production, includiug digging, trammiug, hoisting, 
transportation, and treatment." 
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In Forsyth v. Wells, 41 Pa. 201, SO Am. Dec. 017, it >v;is lield: "Wliere 
there is a wrongful purpose or a wroiigful négligence in r)ie défendant, 
compensation for the real injury done is the purpose of ail remédies ; and, 
SO long as we bear this in mind, \ve sliall hâve but little dilficulty in man- 
aging the form of action so as to secure fair results. If tlie défendant in 
this case was guilty of no intentional wrong, he ought not to hâve been 
eharged with the value of the coal after he had been at the exjiense of 
mining it, but only with its value in place, and with sucli other damage 
to the land as his mining may hâve caused. Such would manifestly be the 
measure in tresi)ass for mesne profits." 

As such would hâve been the rule applied in measuring the damages of 
complainant, in case it had owned the property and the Portlaïul Company 
had entered on the promises and condueted its mining opérations uiider 
a voidable license or lease, it is clear, to my mind, the rights of complain- 
ant ean rise no higher than the owner's rights hâve been, by the lease 
from the owner, transferred to it. How. then, can the interest of com- 
plainant in minerais taken by the Porfland Company from the lots in ques- 
tion, in place in the ground, as measured by its leasehold interest, be 
estimât ed in a more équitable, .lust measure hetween the parties than on 
the basis of the customary royalties eharged and reeeived by it from ail 
other operators. under its mining rules? Tliis is the amount for which 
its rights in the property sold to others. and this is the jirice flxed by it 
to ail persons desiring to operate a portion of the propert.y as sublessees, 
by its mining rules. And, to my mind, if the Portland Company had entered 
upon the lots in question, as it did by the consent of the gênerai manager 
of complainant, and extracted ore therefrom. as it did, but without the 
payment of the royalties reserved and decreed in this case, such royalties 
would honestly and .iustly measure the interest of complainant in the prop- 
erty in question, and would afford it full compensation for damages sus- 
tained. However, this amount has been paid in this case by the Portland 
Cxjmpany and accei)ted by the complainant. Therefore, as no elaim is made 
by complainant for damages to its leasehold interest in the i)roperty by 
négligent or unskillful mining opérations condueted by the l'oi-tland Com- 
pany in extracthig the ore therefrom, I am of the opinion there can be no 
recovery in this case by complainant from défendants the l'ortland Com- 
pany or Nicholson for damages for mining opérations condueted and ore 
extracted by the Portland Company from lots Hi), 40, and 47, as recommend- 
ed by the master. 

It follows. from what has been said, a decree will enter herein: (1) Dis- 
missing the bill as to ail défendants save the Portland Company and Frank 
Nicholson, as recomraended by the master. (2) The validity of the lease 
hetween complainant and the Portland Company will be sustained by the 
decree, and the bill in this respect dismissed. as reconnneuded by the mas- 
ter. (S) On the accounting of comiilainant with défendants the l'ortland 
Company and Frank Nicholson, a finding and decree will enter in favor of 
complainant against Frîink Nicholson and the Portland Company for the 
sum of $2,835..30, and légal interest thereon from the date of the decree 
until paid, as and for the value of the air and steam wrongfully, by the 
direction of Nicholson, supplied by comiilaiuant to, and reeeived by, the 
Portland Company free of charge, as recommended by the master. (4) It 
will be provided in said decree the complainant take nothing in its account- 
ini.' v.-ith Nicholson and the Portland Company on its deniand for damages 
by reason of the Portland Company eutering upon mining lots Nos. B!), 4t;, 
and 47, and extracting ore therefrom. The reconunendation of the master 
in this respect, under the proofs, being in my judgnient without equity, is, 
therefore, not followed and approved. (5) In ail other niatters the" bill 
will be dismissed as to défendants Nicholson and the Portland Company, 
and the costs of the suit, including reasonable compensation to the master, 
as may be agreed upon between the master and solicitors for the respec- 
tive parties, or hereafter allowed by the court, shall be taxed and paid 
equally, one-half by complainant and one-half by défendants Nicholson and 
the Portland Company. 

It Is so ordered. 
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EBIB & WESTERN TRANSP. CO. V. OITY OP CHICAGO et al. 

CITY OF CHICAGO v. EBIE & WESTERN TRANSP. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. Jauuary 4, 1910.) 

Nos, 1,628, 1,624. 

1. Navigable Watees (§ 19*)— Obstruction by Watebworks Crib Built 

Under Permit— X)t7ty to Give Fog Signais. 

The city of Cliicago built a waterworlîs crib In the navigable waters 
of Lake Miciilgan within the roadstead to and from the port of Chicago 
under a permit from the War Department, which required that puitable 
lights and such aids to navigation as might lie required by the United 
States lighthouse establishment should be maintalned on th£ crib. At 
iiight during a dense fog the steamer Conestoga entering the Èarbor came 
into collision with the crib and was so injured that she sank. At the 
time the crib had been substantially completed, with a light tower in 
which a temporary lantern was suspended, which, however, conid not 
be seen on the night in question for a distance of more than about 1J")0 
feet. A bell had been in use on the crib as a fog signal, as on the otlier 
cribs malntained by the city, but was not sounded on that uigUt. Ilcld 
that in erecting the crib, where It was, the city assumed tlie obllsatiou 
to provide thereon suitable fog signais for the pi'Otection of navigation 
whether speclflcally prescribed by the permit or the lighthouse boiird or 
not ; that the nonperformance of such duty by the failure to provide a 
bell which, as shown by the évidence, could bave been heard for a mile 
or more, rendered the party responsible therefor liable for the resnltlug 
damages. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 08 ; 
Dec. Dig. I 19.*] 

2. Navigable Waters (§ 19*) — Obstruction by Waterwoeks Crib— Liabil- 

ITY FOK Failure to Maiktaik Fog Signals. 

The crib having been previously turned over by the contractor who 
built it to the city, which had exclusive possession and malntained the 
light by its employés, without proof of any réservation in the contract 
the contractor could not be held responsible for the failure to maiutaiu 
proper signals. 

[Ed. Note. — For other cases, see Navigable Waters, Ctent, Dig. § 68 ; 
Dec. Dig. § 19.*] 

3. Collision (§ 82*)— Rules as to Speed in Fog- Construction. 

Uule 15 of the navigation rules for the Great Lakes (Act Fel). 8, ISOô. 
c. 64, 28 Stat. 648 [U. S. Comp. St. 1901, p. 2890]), which provides that 
every vessel shall in thick weather go at a moderate speed and on hear- 
ing a fog sigual ahead slow down to bare steerageway, does not require 
a vessel to stop In a fog nor to slow down to bare steerageway while 
progress appears safe, but requires runnlng at moderate speed, com- 
mensurate with dangers Which are either known or must be antlcipated ; 
she having the right to proceed in expeetatlon of compliance on the jiart 
of others with the law in respect of fog sigiials. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. |§ 170-174 ; Dec. 
Dig. § 82.* 

Collision rules — speed of steamers in fog, see note to The Niagara, 28 
C. C. A. 532.] 

4. Navigable Waters (§ 19*)— Injury by Collision with Waterwobks 

Crib— Excessive Speed. 

A steamer approaehing the port of Chicago at night in a fog at half 
speed, which was at the rate of about 4% miles an hour, and on the 
undisputed testiniony enabled her to cleur another vessel or an obstruc- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date; & Rep'r Indexes 
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tion on a warning received at a distance of twice hei- leiifrth, licld not 
In fault because of excessive speed for a collision witli a waterworlîs cril) 
from wliich no bell was sounded, as slie liad a riglit to expect, and wliicli 
was insuffieiently liglited. 

[Ed. Note. — For otlier cases, see Navigable Waters, Cent. Dig. § 68; 
Dec. Dig. § 19.*] 

5. Collision (§ 116*)— Suits fob Damages— Eight of Vessel Ovvxee to Sue 

FOR Damage to Cargo. 

Tfie right of the owner of a vessel as bailee to sue for the beneflt of 
cargo owners for injuries doue to their property by otliers, recognlzed lu 
the maritime law, does not rest on the measure of llability for carriase 
and delivery under tbe bills of lading, and was not affected by Harter 
Act Feb. 13, 1893, c. 105, 27 Stat. 44.5 (U. S. Comp. St. 1901-, p. 2940), 
which changes the measure of sucli liability uuder conditions named. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 248; Dec. Dig. 
§ 116.*] 

6. Collision (§ 129*)— Damages Recoverable— Expense of Genkkal Average 

Adjustment. 

In a suit by the owner of a v.ess«l to recover damages for injury to 
vessel and cargo in collision, the expeuses of a gênerai average adjust- 
ment paid by libelant are recoverable as a part of the dauinges. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 283 ; Dec. Dig. 
§ 129.* 

General average, see notes to Pacific Mail S. S. Co. v. New York, II. 
& R. Mining Ct)., 20 C. C. A. 3.57 ; The Santa Ana, 84 C. C. A. 316.] 

Appeals from the District Court of the United States for the North- 
ern District of Illinois. 

Suit in admiralty by the Erie & Western Transportation Company 
against the City of Chicago and the Fitzsimons & Connell Company, 
and cross-libel by the city. From the dccree Hbelant and the City of 
Chicago appeal. Reversed on libelant's appeal, and affirmed on re- 
spondents'. 

Both of thèse appeals are from a decree in admiralty, adjudging 
contributory fault and liability against each of the appellants, for dam- 
ages resulting from a collision of the steamer Conestoga with a vvater- 
works crib, ofï the port of Chicago. The issues respectively and facts 
involved are stated in the opinion. 

Harvey D. Goulder and F. S. Masten, for Erie & Western 
Transp. Co. 

Charles E. Kremer, for City of Chicago. 

Rob't. J. Folonie, for Fitzsimons & Connell Company. 

John C. Shaw, for Pratt & Lambert. 

F. M. Brown, for British & Foreign Marine Ins. Co. and others. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The final decree in admiralty from 
which the présent appeals are brought, arose out of a collision of the 
steamer Conestoga with a watcrworks crib, erected by the city of 
Chicago, in the navigable waters of Lake Michigan, northeasterly of 
the harbor entrance. The steamer, laden with a cargo of gênerai 
merchandise and bound for Chicago, was approaching port, after mid- 

*For other cases see same topic & § numeer in Dec. & .A m. Digs. 1907 to date, & Rep'r Indexes 
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night in a dense îog, when she struck the crib and received injuries 
which caused her to founder before reaching a dock. For recovery 
of damages to the cargo, the Erie & Western Transportation Company, 
owner of the steamer, as the représentative of cargo interests, filed a 
Hbel in personam, charging the city of Chicago, together with Fitz- 
simons & Connell Company (contractors for érection of the crib) with 
fault and liabiHty for the disaster ; and varions cargo owners and in- 
surers subsequently intervened for direct recoveries. On pétition of the 
city, the appellant, Erie & Western Transportation Company, was join- 
ed as défendant to such libel ; and it thereupon filed a cross-Hbel, in its 
own right as owner, to recover damages suffered by the steamer. Is- 
sues were joined upon charges and countercharges of fault for the dis- 
aster, and the testimony thereunder was heard in open court, resulting 
in a finding and interlocutory decree, in substance : That the collision 
arose through joint fault on the part of the city of Chicago and the 
Conestoga; that the city was chargeable for failure to-give audible 
signais from the crib, and the steamer was chargeable for excessive 
speed in approaching the harbor in a fog; and that Fitzsimons & 
Connell Company, as contractors for the crib work, had released pos- 
session to the city, and were not answerable under the Hbel, cross-libel 
or interventions. 

The issues of damages to cargo and steamer were referred to a 
commissioner, to hear the testimony, ascertain and report the varions 
amounts attributable to the collision, and upon report thereof, with ex- 
ceptions filed, the final decree was entered. It approves the report, 
which fixes the aggregate of damages, to the steamer at $35,674.37, 
and to the cargo at $48,308.51, allows interest at 5 per cent, on the sev- 
eral amounts, and adjudges : (1) Recovery against the city of Chicago, 
in favor of the cargo représentatives respectively, for such cargo dam- 
ages and interest, with right reserved to the city to recoup one-half 
thereof "from whatever sum may be due from said respondent, city of 
Chicago," to the owner of the steamer; (2) recovery against the city 
and in favor of the Erie & Western Transportation Company, as owner 
of the steamer, for one-half of the amount (including interest) fixed 
for damages of the steamer, subject, however, to recoupment as above 
provided; (3) that the respondent, Fitzsimons & Connell Company, 
"be dismissed with its costs;" and (4) thàt each of the présent appe- 
lants pay one-half of the costs of suit. 

In No. 1,633, Erie & Western Transportation Company appeals from 
this decree, contending that the trial court erred, primarily in the find- 
ing of neghgence on the part of the steamer and rulings predicated 
thereon; also assigning error for dismissing Fitzsimons & Connell 
Company and for excluding certain claims from allowance. In No. 
1,684, the city of Chicago appeals and assigns error on varions rulings, 
with its main contentions: (a) That négligent navigation of the 
steamer was the sole cause of the collision ; (b) that érection of the 
crib, as located, was authorized by the War Department, without re- 
quiring signais to mark its présence, and sufficient warning was fur- 
nished in fact by a signal light; and (c) if other signais were needful, 
the contractors, Fitzsimons & Connell Company, had not completcd 
their contract and were alone chargeable thereunder for any fault. 
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Both appeals are presented in a single record, were submitted together 
in briefs and oral argument, and such material questions as arise for 
solution under either appeal are considered in this opinion ; and they 
are taken up in the order wliich seems to us préférable, irrespective 
of the order of their présentation in one and the other appeal. 

1. In the nature of the case, the primary inquiry is whether an ac- 
tionable neglect of duty is established, in the undisputed failure of 
either respondent named in the libels to give audible signal from the 
crib while it was enveloped in fog. This waterworks crib was located, 
under authority from the War Department, in navigable waters of 
Lake Michigan and within the roadstead of commerce to and from the 
port of Chicago ; was erected (under contract) on behalf of the city of 
Chicago, in circular form, 112 feet in diameter, with masonry work 
extending 27 feet above the water level and banded with steel. It was 
surmounted by one-story brick buildings and a steel light tower about 
60 feet in height. At the time of the collision, the structure was com- 
pleted, except in minor particulars, and was occupied by a cribkeeper 
and workmen, ail employed by the city and asleep in their quarters. A 
temporary lantern was in use for a signal light, was lighted and sus- 
pended in the tower, and no other signal was displayed or given to 
mark the location of the crib. 

The Conestoga was approaching the harbor entrance, on her regular 
course from Milwaukee, about midnight, in a dense fog, when the crib 
light above mentioned was sighted by her lookout, "almost ahead and 
very close aboard," giving the first warning of proximity of the crib. 
As the steamer was then within about 150 feet of the crib— less than 
her length away — efforts to avoid collision, by putting the helm hard 
astarboard and reversing the engine, were unavailing. The testimony 
is substantially undisputed that the light was insufïicient to be discover- 
able sooner in the fog then existing, and that 150 feet was the utmost 
distance the location of the crib could then be observed. We believe 
this warning to be plainly insufificient to enable a steamer of the class 
of the Conestoga (265 feet in length), running at her lowest practicable 
speed for fair control and headway, to clear the crib, thus standing 
directly ahead. To meet such contingency, therefore, vv'as it the duty 
either of the city or contractor to provide signais of longer reach? 

The War Department "permit," in évidence, is the only authoriza- 
tion for locating the crib in navigable water (Act July 13, 1893, c. 158, 
§ 3, 27 Stat. 110), and it provides, as a condition of allowance: 

'•That suitable Ughts and sueh aids to uavigation as may be required by 
the United States Lighthouse Establishment shall be maintalned on the crib." 

In the testimony for the city, it is stated by the engineer in charge 
of the work that no signais were prescribed by the Lighthouse Estab- 
lishment; and it is contended, thereupon, that none were required un- 
der the circumstances — in effect, that the structure was a lawful ob- 
struction, through the permit (recognized by statu te), and no duty arose 
for protection of navigation until means therefor were expressly named 
and ordered. Whatever may be the force of statute and permit by way 
of authority to maintain the crib, this contention is without sanction, 
as we believe, in any reasonable view either of the provisions referred 
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to, or of the well-recognized paramount rights of commerce to use 
navigable waterways and hâve needful warnings to guard against 
obstructions placed therein. 

The crib was a structure se placed for the purposes of the city, and 
with its création the obHgation was assumed to provide such means of 
warning as were well-known requirements for the protection of navi- 
gation, when darkness, fog, or thick weather prevented reasonable ob- 
servation of the structure from an approaching vessel; and this with 
or without spécifie directions in the permit or elsewhere, While a light 
was needful (and so recognized on the part of the city) to mark the 
location at night, it is established, both by testimony in this record and 
by précédents, that lights are ineffectuai for fog signais, and that bells 
or other sounding means are the imperative and customary require- 
ments for fog and thick weather signais. Moreover, the évidence 
further shows : That bells hâve long been provided and used as fog 
signais on ail of several other cribs maintained by the city of Chicago 
in Lake Michigan ; that each can be heard, when sounded in a fog, at 
a distance of a mile or more ; that such a bell was for several months 
in place on the crib in controversy and used as a fog signal ; that for 
some unexplained cause this bell was taken from its mountings, prior 
to the night of the collision and put out of use. 

We are satisfied, therefore, that placing and maintaining the crib as 
located involves an obligation to provide thereon and give suitable fog 
signais when needful for safe navigation; that the collision in con- 
troversy arose through nonperf ormance of such duty ; and that the 
party responsible for the failure is answerable for resulting damages. 

2. Under each appeal error is assigned for releasing the contractor, 
Fitzsimons & Connell Company; the appellant city contending that 
any négligence charged in the libel or cross-libel is attributable alone 
to such contractor, under the terms of the contract let by the city, and 
that the contractor is, either alone or primarily, answerable for any 
damages arising theref rom, while the appellant Érie & Western Trans- 
portation Company avers right to a decree against both respondents 
under the cross-libel. 

Both contentions impress us to be without merit under the undis- 
puted facts in évidence, namely, that the crib was in the actual and ex- 
clusive possession of the city, in charge of its cribkeeper and occupied 
by its employés, who attended to the light as above mentioned; ail 
représentatives of the contractor having left the crib in such possession 
some time before. No proof appears of réservation or understanding 
between the city and the contractor that the contractor was to attend 
to the signais after such removal ; nor are other circumstances in évi- 
dence to authorize a decree against Fitzsimons & Connell Company 
in the présent action. We beliève, therefore, that neither of the various 
propositions pressed in the argument on behalf of the city of Chicago, 
as ground for relieving the city from liability for the collision, and 
charging the Contractor therewith, either wholly or primarily (if fault 
appears), requires discussion under the above-mentioned state of facts ; 
and that error is not well assigned for dismissal of the contractor. 

3. The only issue which impresses us with difficulty in its solution 
under the findings and testimony is that in référence to modération of 
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the speed of the Conestoga, in approaching port through the fog— 
whether the steamer was proceeding with the caution her navigator 
was bound to observe in such weather and locality, at the time the crib- 
Hght was sighted. On the part of the steamer, it is contended that the 
fog came on about half an hour before the colhsion and the engine was 
immediately checked down to half speed, and so remained, keeping the 
steamer at a speed not exceeding 41/2 miles an hour, up to the moment 
the light was made; and the direct testimony of the master, two en- 
gineers, mate, wheelsman, and lookout (ail on duty) concurs in support 
of this view. For the appellant city, however, the contention is, not 
only that half speed would be excessive under the circumstances, but 
that the engine was not checked, and full speed was kept up constantly, 
in violation of the rules of navigation, both statutory and well recog- 
nized; and the testimony of two firemen, who were on the steamer, 
together with circumstantial and opinion évidence, is relied upon for 
this theory of unchecked speed. 

The opinion of the district judge states thèse déductions from the 
testimony : That the steamer "did somewhat exceed" the 414-mile rate 
claimed, and "was going at a rate faster than was necessary to niain- 
tain steerageway, and greater than was justifiable" ; that, "liad she 
slowed down to her lowest steerageway gait, the accident might hâve 
been, to a great degree, avoided by prompt action." In our under- 
standing of the opinion, the issue of fault in navigation of the steamer, 
as found by the trial court and adjudged by the decree for division of 
the damages, was not the one above referred to (separately raised by 
the city), that the steamer kept up ordinary (full) speed in the fog. 
The disputed fact of checking down and moderating the speed is con- 
ceded (inferentially at least) in the opinion, and the finding that the 
speed then exceeded the requirements for steerageway, and was there- 
fore immoderate, was one of mixed law and fact as to the sufficiency 
of the modération under the authorities ; was limited to the issue there- 
upon, and leaves the other issue (of fact alone) undetermined. The 
credibility, however, of the testimony on the part of the steamer, that 
she was running under checked speed, is fairly challenged by the ap- 
pellant city, with opposing évidence; and if well supported this view 
is décisive of the issue (purely of fact) of violation of the statutory rule 
to moderate speed when navigating in a fog. So, the contentions 
thereupon are first considered. 

Thèse f acts are undisputed : The Conestoga lef t Milwaukee, bound 
for Chicago, and was on her course out of Milwaukee at 4 p. m. Her 
ordinary speed was 9 miles an hour. The weather was fine up to mid- 
night, so that the usual course was made, at about that rate, until the 
fog came on and became dense at 13 :25 a. m. Continuing her course 
in the fog with both master and mate on watch and a vigilant lookout 
at his station, the criblight came into view at 12 :55 a. m., at a distance 
ahead less than the steamer's length, and the collision ensued. In sup- 
port of the clairn that the engine was checked down to half speed, un- 
der signal from the master at 12 :35 a. m., and was so kept throughout 
the intervening half hour, ail ofjflcers and men (six witnesses) having 
part or concerned in the running testifîed positively; and their testi- 
mony as to the fact of such order, checking down, and actual modéra- 
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tion of speed, without change until the light was sighted — laying aside 
for the moment their estimâtes of the rate of reduced speed — impresses 
us to be entirely crédible. The only évidence contra purporting to be 
direct is the testimony of two firemen, who were on the steamer — one 
on duty in the firehold and the other off duty in his berth — and each 
States, in substance, that no signal to check was noticed by the witness, 
and their regular speed was kept up. It is obvions that such testimony 
cannot outweigh that above mentioned. The circumstantial and opin- 
ion évidence relied upon are also insufficient, as we believe, to discrédit 
the testimony of the steamer vvitnesses, and the contentions thereupon 
may well be dismissed in a brief summary : Varions ingénions calcula- 
tions of the run from Milwaukee are submitted, based on estimâtes of 
distances between the points of the course and the hours of run above 
stated, at uniform speed of nine miles an hour, and on certain records 
of révolutions of the engine shown by the "counter," neither of which 
is satisfactory to impeach the direct testimony referred to; and neither 
the évidence of injury to the steamer, caused by the impact with the 
mason work of the. crib, nor the opinion testimony ofîered therewith, 
is convincing upon the issue of rate of speed. We are of opinion, 
therefore, that modération of speed is proven, and are thus brought to 
the inquiry whether the finding of insufficient modération, under the 
circumstances, is justifiable. 

The dangers attending navigation in thick weather bave given rise to 
innumerable opinions in admiralty, defining and enforcing rules of 
caution which were violated in the case under considération ; and many 
of thèse are cited in the arguments upon the question of moderate speed 
in the case at bar. As stated, however (in référence to collision in a 
fog, between a steamer and sailing vessel), in The Colorado, 91 U. S. 
692, 702, 23 L. Ed. 379 : 

"Great difflculty woiild attend any effort to cleflne, witli mathematical préci- 
sion, what is a moderate speed In any particular case, further tlian to say tliJtt 
the speed ought uot to be so great that the steamer cnnnot perform the diity Im- 
posed upon her by the act of Congress to keep ont of the way of the sailing 
vessel, if the latter lias in ail respects couiplled with the rules of navigation." 

Conditions are so various, in the classes of vessels, in their ability 
to stop or maneuver, and in particular périls involved, that no spécifie 
minimum or maximum rate can be prescribed ; and we believe no use- 
ful purpose will be subserved by citation or review of the authorities 
called to our attention and examined. 

The rule of navigation established by statute which the appellant 
city relies upon is the controlling provision, and it reads : 

"Every vessel shall, in thick weather, by reason of fog, mist, falllng snow, 
heavy ralnstorins, or other causes, go at moderate speed. A steam vessel 
liearlng, apparently not more than four points from rlght ahead, the fog 
signal of another vessel, shall at once reduce her speed to bare steerageway, 
and navigate with caution until the vessels shall hâve passed each other." 
(Rule 15, Act Feb. 8, 180-3, e. 64, 28 Stat. G48 [U. S. Comp. St. 1901, p. 2890]). 

The Conestoga was on the usual course to Chicago, in mid-Novem- 
ber, making for port, in calm weather except for the heavy fog, with 
her engine under check, as we believe, moderating her speed approxi- 
mately one-half (4i^ miles an hour), keeping vigilant watch for ex- 
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pected fog bells from the crib when within safe distance, or fog signais 
from other vessels bound up or down. It is uncontroverted that the 
steamer so running could avoid the crib (and as well clear any vessel in 
her course), on warning received at a distance of twice the length of 
tiie steamer (say 530 feet), either by use of the helm or by reversing 
the engine; and that the usual fog warning signal can readily be 
heard and located at much longer distance. "Perfect security under 
such circumstances is impossible," as danger attends the vessel, whether 
she stops on her course or proceeds on her voyage at any rate (The 
Colorado, ante) ; and the rules prescribed thereupon must be strictly 
observed by ail navigators. The navigator is entitled to proceed in ex- 
pectation of compliance on the part of others with the law in respect 
of fog signais, as recognized in the second provision of the above- 
quoted rule, and declared by the authorities. Casement v. Brown, 148 
U. S. 615, 626, 13 Sup. Ct. 672, 37 L. Ed. 582 ; The Victory and The 
Plymothian, 168 U. S. 410, 429, 18 Sup. Ct. 149, 42 L. Ed. 519. 

We believe the rule intends and provides for cautions running by a 
steamer during a fog (instead of stopping in her course), when navi- 
gating the open waters of the océan and Great Lakes and thus having 
ample way for clearance when warned of danger. Its régulation for 
that great commerce is adapted to the means and methods of the prés- 
ent day, and may not be in harmony with methods and authorities of 
earlier times and other conditions, when fog signais were neither re- 
quired in ail instances nor relied upon. Navigators of steam vessels 
upon thèse waters are expected to make their trips with comparative 
regularity in weathers fair or foui, and warning signais for thick 
weather and fog are prescribed in that view. The rule, therefore, re- 
quires moderate speed for running in the fog — the rate to be com- 
mensurate with dangers which are either known or must be anticipated 
— neither requiring the steamer to lie by in her course, nor to slow 
down to "bare steerageway" while progress appears safe. It expressly 
directs the last-mentioned provision in the event of hearing a fog signal 
ahead— not for fog alone in the absence of warning. Doubtless other 
contingencies may demand either stopping the engine or slowing down 
to the lowest rate consistent with helm control, and literal compliance 
with the rule, by moderating speed in such instance, may not escape 
condemnation for fault in navigation— as no such provision can be ap- 
plied to ail conditions. 

In the instant case, however, no circumstance appears in évidence, 
and none is called to our attention by counsel, which impresses us, 
either as an exception from the gênerai rule of moderate speed, or as 
authorizing condemnation for running at half speed. The présence of 
the crib in the course was the only obstruction in évidence to be appre- 
hended, and fault is not attributed to the master, for believing and 
proceeding in the belief that a fog bell would be sounded from the crib 
in such weather. Réduction of speed to bare steerageway was neither 
needful to escape collision with the crib, after warning was given there- 
f rom by the fog bell — which was on the crib, but not in use, although 
supposed to be sounding — nor required by the rule. The proof that 
the expected bell could be heard a mile or more away and readily 
178 F.— 4 
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located, and that notice at a distance of less than 600 feet would be 
ample to clear the crib, at the rate the steamer was running, establishes, 
as we believe, that fault for the colHsion is net attributable to naviga- 
tion of the steamer, either for the rate of her approach or otherwise. 

We are of opinion, accordingly, that the faihire on the part of the 
city of Chicago to give a warning fog signal f rom the crib was the sole 
fault and cause of the collision, and that the decree is erroneous in so 
far as it is inconsistent with the foregoing view. 

4. The appellant Erie & Western Transportation Company also as- 
signs error : (a) For overruling exceptions to the report of the com- 
missioner disallowing sundry claims submitted on its behalf ; and (b) 
for the recoupments granted by the decree in favor of the city. As 
the provisions for recouping damages are in effect set aside by the fore- 
going ruling, that assignment requires no discussion. In référence to 
the disallowances by the commissioner, no error is well assigned for 
items numbered 1, 2, 3, and 5 ; each involving inquiries of fact, for 
which the évidence is neither preserved in the record, nor covered by 
the report or stipulations of record. The remaining item (No. 4) re- 
lates to allowance of recovery in favor of cargo owners for the ex- 
penses of gênerai average adjustment, instead of recovery by this ap- 
pellant. As the fact of payment by the appellant as found by the com- 
missioner and the ruling referred to against the appellant appears to 
rest alohe on the premise of fault in navigation which we do not up- 
hold, such ruling is reviewable. If the expense of adjustment is re- 
coverable (as hereinafter considered), payment thereof entitles the ap- 
pellant to recovery from the city, irrespective of equities therein (not 
hère involved) to be adjusted between the appellant and cargo owners ; 
and we believe the decree is erroneous and requires modification in 
conformity with this view. 

5. The only other questions raised, upon which a ruling is required 
on thèse appeals, are assignments on behalf of the city which are em- 
braced intwo propositions : (1) That the owner of the steamer is with- 
out authority to represent cargo owners for recovery of their damages ; 
and (3) that expenses and fées allowed for making the gênerai average 
adjustment were not recoverable against the city as part of the dam- 
ages. 

(1) While the major portions of cargo interests were ultimately rep- 
resented personally, through interventions, the owner of the steamer, 
as the original libelant, was recognized by the decree as trustée for 
other interests, not so intervening ; and recovery theref or was awarded 
accordingly. The only présent materiality of the first proposition, 
therefore, is in respect of damages thus awarded in the name of the 
assumed trustée. It is contended that the provision known as the 
•Harter act (Act Feb. 13, 1893, c. 1G5, 37 Stat. 440 [U. S. Comp. St. 
1901, p. 3946]), relieving the carrier from liability to shippers for 
losses arising out of fault in navigation under conditions named, so 
changes the relation theretofore existing between carrier and shipper 
that the case of Commander in Chief , 1 Wall. 43, 51, 17 L. Ed. 609, 
and other authorities cited, upholding such right of représentation, are 
no longer applicable. 
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In the maritime law, however, we understand this duty and right of 
représentation to be well settled in respect of ail cargo interests, up 
to delivery of the shipment, inclusive of the right, as bailee, to sue for 
the benefit of cargo owners, for injuries caused by others to their 
property. The Beaconsfield, 158 U. S. 303, 307, 15 Sup. Ct. 860, 39 
ly. Ed. 993. Whether this duty arises either out of the spécial nature 
and hazards of the service or gênerai doctrine of bailment, we believe 
it does not rest on the measure of liability for carriage and delivery un- 
der the bill of lading, and that the duty in question to care for ail cargo 
interests involved in any disaster or injury (and conséquent right of 
représentation for their protection) remains unafïected by the act re- 
ferred to. 

(2) For allowance of the expenses of a gênerai average adjustment, 
as part of the damages arising from the collision and recoverable un- 
der the libel, no rule appears to hâve been adopted in this circuit. But 
the duty of master or owner to hâve such adjustment made, for the 
benefit of ail concerned, is unquestionable ; and we believe the rule up- 
held in the Second Circuit, in The Energia, 66 Fed. 604, 608, 13 C. C. 
A. 653, to be well founded, The several objections to such allowances 
in this decree are, theref ore, overruled. 

On the appeal of the city of Chicago (No. 1,634) from the deçree of 
the District Court, we are of opinion that error is not well assigned, 
and the decree is affirmed. 

On the âppeal of Erie & Western Transportation Company, on its 
own behalf, as owner of the Conestoga (No. 1,623), the decree is re- 
versed, and the cause remanded, with direction to modify the terms and 
enter a decree in conformity with the foregoing opinion, including 
costs. The costs of both appeals are to be taxed against the city of 
Chicago. 

NOTE. — ïhe following Is the opinion of Kolilsaat, District Judge, In the 
fiourt below: 

KOHLSAAT, District Judge. The lihel in this case seeks to recover for 
damages sustained by reason of a collision with the steamer Conestoga and 
what is known as the "Carter H. Ilarrison Crib," situated aboiit 2v'i miles m 
a northeasterly direction from the Chicago pier. The accident occurred at 
12:.55 a. m. of November 16, 1899, during the prevalenee of a dense fog. The 
steamer made the trip from Milwankce to the crib, S2',A miles, lu 8 hours aud 
55 minutes, or an average speed of more tlian 9% miles per hour. lier iisnal 
speed was 9 miles per hour. Tbere w;is little or no sea or wiiid. It apppears 
from the évidence that the usual lookout and sounding of whistles \xere ob- 
served upon the steamer. When the crib came into view, it was almost ahead, 
and 150 feet distant from the steamer's bow. The crib was about 112 feet in 
dlameter, and had displayed on its uorthwest side a light at a heigbt of about 
50 feet. This lantern was substantially like the usual auchor light; the glass 
cylinder being about 7 inches in diameter and having a horlzontally corrugated 
surface, and being of about 80-candle power. No other signal was given. 

The superstructure of the crib stood at an élévation of about 27 feet from 
the water line. There was a bell upon the crib, which had been used during the 
construction of the masonry of the substructure, but which had not been used, 
or even mounted, for about three months. Previous to the building of the 
crib, the city had secured the usual corisent of the Secretary of War, as re- 
quired by law. This provided "that suitahie lights aud such aids to naviga- 
tion as may be required by the United States Lightbouse Establishment shall 
be maintained in the crib superstructure, by the city of Chicago, Illinois, at 
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Its ex'pense." The Liglithouse Establishment took no action in the inatter. 
The steamer struck head on, and was so severely brol^en that slie snnk in 
about 40 minutes in 20 feet of water. She carrled about 1000 tous of jreueral 
merehandise. 

Libelant claims damages to cargo, $67,034.04. Cross-libelnnt claims dam- 
ages to cargo, $23,260.09. Lil)e]ant insists that the accident was caused 
through the négligence of the city of Chicago and the contractors in not cans- 
ing a bell to be rung, or some other audible signal given ; that in the condi- 
tion of the weather a light could not be seen far enough to enable a vessel to 
avoid the crlb ; that the Conestoga, at the time she collided, was proeeeding 
under half speed, and had only headway sufflcieut to glve steerageway ; that 
she was entirely free from négligence in the premises; that the collision oe- 
curred solely through the fanlt of the city and its contractors. 

The évidence does not sustain the charge that the vessel was unseaworthy, 
or lier machinery in any way defeetive. lier oflicers claim that she was 
checked down to 4.12 miles per hour 30 minutes before she struck. We hâve, 
then, a steamer 265 feet long over ail, heavlly loaded, coming up the lake into 
the known vicinity of the various obstructions located in the Chicago Harbor, 
at the admitted speed of 4% miles per hour, in a fog so dense as to prevent a 
light being seen at a distance of 150 feet; the light, it must be remembered, 
upon a superstructure 112 feet in diameter, and at a height of about 50 feet. 
I am not satisfled, from the évidence, that the speed dld not exceed 4% miles 
per hour. In my judgment, it did somewhat exceed that rate. 

Saillng rule 15 provides as follows: "Bvery vessel shall, In thick weather, 
by reason of fog, mist, falllng snow, heavy rainstorms or other causes, go at 
moderate speed. A steam vessel hearing, apparently not more than four jjoiTits 
from rlght ahead, the fog signal of another vessel, shall at once reduce lier 
speed to bare steerageway, and navigate with caution until the vessels shall 
hâve passed each other." What is moderate speed must be determlned by the 
circumstances of each case. E^'ery vessel has the right to proceed with speed 
sufficient to maintain lier steerageway. Taklug Into considération ail the con- 
ditions exlsting at the time of this accident, I am of the opinion that the Con- 
estoga was going at a rate faster than was necessary to maintain steerageway, 
and greater than was justifiable, and that, had she slowed down to her lowest 
steerageway galt, the accident uiight hâve been, to a great degree, avoided by 
prompt action on the part of her offlcers and crew. 

The évidence, however, fairly warrants the conclusion that, had some rea- 
sonably audible signal been given from the crlb, those in charge of the 
steamer might hâve sooner niade out the crib, and avoided, or at least greatly 
reduced, the damage caused thereby. There is no évidence of any régulation 
or established rule preseriblng what signais or alarms should be given under 
circumstances such as obtained in this case. It would seem that the court 
must be guided by the particular facts of each case. The bell was at hand, 
and could easily hâve been niade available. If the weather was as heavy and 
dense as is clalmed, to bave done so would certainly hâve been a reasonable 
précaution. 

I am of the opinion that both the vessel and the party or parties In charge 
of the crlb were, under the circumstances, négligent, and by such négligence 
Jointly contributed to the happening of the accident In question. ïlie linding 
of the court will be that the Erie & Western Transportation Com])auy, owner 
of the Conestoga, is llable for and decreed to pay one-half of tlie damages 
growlng out of sald collision, and that the other half be pald as hereluafter 
stated, subject, however, to such modification as niay grow out of the applica- 
tion of the so-called Harter act, and the stipulations of the bills of lading. 

There remains yet the guestlon as to who is responsible for the négligent 
omission to glve some audible signal from the crlb to approaching vessels on 
the night In question. It appears that the Pltzsinimons & Connell Ctompany 
took the contract from the city for the construction of said crlb, and was re- 
quired by its contract to protect the city In such case while this structure re- 
mained In its possession. The only question I deem it necessary to consider 
Is: "Who was in possession on the night of the collision?" So far as libelant 
is concerned, the city must be held liable in any case, and this inquiry goes 
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only to the extent of deteruiiniug, as betvveen the eity and said contractors, 
which is liable. 

Tliere seems to be considérable contention as to whether the contract was 
entircly performed at the time of the accident. By the contract the worlc 
should hâve been completed by January 1, 1897. If, however, the city had 
talien possession at the tinie in question, manifestly the clty was the party 
responsible for the neglect. Froni the évidence I am clearly of tlie opinion 
that the city had possession, and that, at the tinie of the accident, the Fitz- 
simmons & Connell Company was not in possession. The mère fact that it did 
later remove some earth from the base of tlie crib and bullvheads from the in- 
take opening is of no importance in detcrniining this fact. The eity's men, one 
of them an assistant crib Iteeper, were on the crib alone. No représentative of 
the Fitzsimmons & Connell Company was there, and the city had talcen com- 
plète charge and control. 

The other half of tlie damages sustaine<l as above should be eharged against 
the city of Chicago, subject to the modifications, if any, growing ont of the 
terms of said bills of lading. 

The matter is referred to Commissioner Lewis P. Mason, to ascertain the 
damages, and the question of the apportionnient thereof will be dlsposed of 
by the court when the report of the commissioner is filed. 



LILLY et al. v. HAMILTON BANK OF NEW YORK. 
(Circuit Court of Appeals, Thlrd Circuit. December 6, 1909.) 

No. ,50. 

1. Banks and BakkinCt (§ 116*) — Kepresentation of Bank by Officers— 

Fraud— Notice. 

Where the payées of a note fraudulently acqulred offered It to a bank 
Of which they were directors and members of the discount commlttee, but 
withdrew from the meeting of the commlttee, and took no part in the 
commlttee's détermination of the advisabillty to purchase, and did not 
disclose any facts which would hâve led to the dlscovery of the fraud, the 
payées' knowledge thereof was not imputed to the bank because of thelr 
relation to it, under the rule that the law will not Impute notice from an 
agent to hls principal where such notice would necessarlly prevent the 
consummatlon of the transaction in which the agent was engaged. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 286, 
287 ; Dec. Dlg. § 116.*] 

2. WiTNESSBS (§ 349*) — Ckoss-Jjxamination— SCOPE. 

In an action on a note alleged to hâve been obtained from the makers 
by fraud and transferred to plaintiff bank before maturity, a question 
asked of one of the défendants on cross-e.xaminatiou, whether after lie l>e- 
gan to suspect the payées' fraud lie niade any effort to recover iiossesslon 
of the note, was proyierlj' allowed to show whether the witness' couduct 
was consistent witli hls déclaration that he suspected fraud. 

[Ed. Note. — For otlier cases, see Witiiesses, Dec. Dlg. § 34!).*] 

3. Bills and Notes (§ ."iO.ï*) — Teansfbr—Fuaud— Evidence. 

In an action on a note alleged to bave been obtained by fraud as the 
purchase prlce of certain stock and transferred to plaintiff bank before 
maturity, the court properly refused to permit défendants to prove that 
the payées did not hâve the stock which they agreed to deliver in thelr 
"strong box" in the bank, as they had stated, but that they had hypothe- 
cated the stock, and did not bave possession or control of it. 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dlg. § 505.*] 

4. BiLLs and Notes (§ 505*) — Peaud — Transfer — Evidence. 

In an action on a note glven for the purchase prlce of certain stock and 
transferred to plaintiff bank, the court properly refused to allow defend- 

*For other cases see same toplc & § ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ants to prove the tenus of a certain trust alleged to hâve been createcl by 
the payées for the beneflt of their ereditors, including plaintlfC, as such 
trust If createcl would net relieve défendants from liability. 
[Ed: Note. — For otlier cases, see Bills and Notes, Dec. Dig. § 505.*] 

5. WlTNESSES (§ 37*) OOMPETENOY — MEAÎïS OF KNOWLEDGE OF FaCTS. 

Where in a suit on a note alleged to hâve been procured by fraud and 
transferred to plaintiff bank, the banlt claimed to hâve purchnsed the note 
for $48,861.11, and placed that sum to the crédit of T., one of the trans- 
ferrors, on Its books, évidence that certain checks drawn by ï. agalnst bis 
account in the bank, amounting to |50,.50O, had been paid by the bank, 
was admissible, though the v^itness testifled from his knowledge of the 
course of business and from the signatures, indorsements, and stamphigs 
on the check, and not from actual knowledge or recollection of the papers. 

[Ed. Note.— For other cases, see Witnesses. Cent. Dig. § 81; Dec. Dig. 
§ 37.*] 

6. AppEAT, AND Eekor (§ 8ÔG*) — RuLiNGS— Evidence— Review. 

A ruling on the admission of évidence will not be reversed for a différ- 
ent reasou than that assigned in the trial court to sustain the objection. 
[Ed. Note. — For other cases, see Appeal and Brror, Dec. Dig. § 856.*] 

7. Evidence (§ 222*) — Admissions by Copabty. 

In an action by a bank on a note given for the purchase price of certain 
stock, évidence that diirlng the negotiations, prior to the signing of the 
contract for the sale of the stock, défendant C. admitted the interest of 
the other défendants in the contract, was compétent. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 797-808; Dec. 
Dig. § 222.*] 

8. Bills aïtd Notes (§ 467*) — Indoesement— Action— Pleading. 

Plaintiff, who holds a note indorsed in blank, may déclare on it as a 
note Indorsed and delivered to plaintiff by the indorser, regardless of the 
number of hands througb which it may hâve passed after such indorse- 
ment, or by the person from whom it had been actually received. 

[Ed. Note. — For other cases, see BlUs and Notes, Dec. Dig. § 467.*] 

In Error'to tlie Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Hamilton Bank of New York against James C. Lilly and 
others. Judgment for plaintiff, and défendants bring error. Affirmed. 

John K. André, for plaintifïs in error. 

Thomas Earle White, James M. Gifford, and Anson M. Beard, for 
défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The Hamilton Bank of New York 
City, the plaintiff below, recovered a judgment against the défendants 
below, the plaintiffs in error hère, on a promissory note for the sum 
of $50,000. The bank purchased the note before maturity from E. R- 
Thomas and O. F. Thomas, the former of whom was président, and 
both of whom were directors and members of the discount committee. 
of the hank. One of the questions presented by the assignments of 
error relates to what the défendants insist was a fraud perpetrated by 
the Thomases upon the défendants, who were makers of the note. 
The essential-facts as to this branch of the case are thèse: On Oc- 
tober 5, 1907,. the Thomases and John J, Coyle entered into a written 

*For other cases see same topic & | numbbr in Dec. & Am. Digs. 1907 to da'e, & Rep'r Indexes 
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contract by which the Thomases agreed to sell and deliver to Coyle 
certain stocks and bonds, and Coyle agreed to pay to the Thomases, 
as part of the considération therefor, the sum of $100,000 in cash, and 
to redeliver to the Thomases the bonds and a portion of the stock as 
collatéral to secure the payment of the residue of the considération 
money. The contract was signed on Saturday afternoon after the banks 
had closed, and it was then orally agreed, so the défendants con- 
tend, that in Heu of the payment of $100,000 in cash Coyle should de- 
liver to the Thomases a certificate of deposit for $50,000 and the note 
now sued on for $50,000, on condition that the Thomases should use 
neither the certificate of deposit nor the note before delivering to 
Coyle 1,056 shares of the stock of the Provident Savings Life As- 
surance Society, which it was understood should be donc on the fol- 
lowing Monday. The stock, except 39 shares, was never delivered to 
Coyle. Notwithstanding this fact, on October 16, 1907, at a meet- 
ing of the Hamilton Bank's discount committee, E. R. Thomas ofïered 
the note to the bank. The discount committee was composed of fîve 
members, who were Mr. Sullivan, its chairman, Mr. Martin, Mr. 
Reisenberg, and the two Thomases. Mr. Ives, vice président of the 
bank, was the discount committee's secretary. Mr. Martin had died 
before the date of the trial. Mr. O. F. Thomas was not called as a 
witness by either side. Of the other four persons présent, Messrs. 
Sullivan, Reisenberg, and Ives testified for the plaintiff to the efïect 
that, when E. R. Thomas ofïered the note to the bank, he stated to 
the committee that he had received it in part considération for the 
sale of bis interest in the Provident Savings Life Assurance Society, 
and that its makers were men of large wealth; that Sullivan, Reisen- 
berg, and Martin then considered the ofïer, the two Thomases taking 
no part in the conférence and not being présent at it ; that at the close 
of the conférence the Thomases were called to the other members of 
the committee, and informed that the bank would purchase the note 
provided the Thomases would guarantee its payment; that the Thom- 
ases agreed to guarantee its payment; that the other three members 
then voted to accept the note ; that the Thomases did not vote on the 
question, or take any part in deciding whether the bank should accept 
the note ; that Mr. Ives prepared the guaranty, which was signed by 
the Thomases, and that the note was thereupon purchased by the bank 
for the sum of $48,861.11, and that sum placed to the crédit of E. R. 
Thomas on the books of the bank. Mr. E. R. Thomas, who testified 
for the défendants, also repeatedly declared that he took no part in 
deciding whether the bank should purchase the note. The minute of 
the proceedings of the discount committee is as follows : 

"Mr. E. R. Thomas offered a note for .$50,000 made by a number of wealth.v 
men in Pbila., which he and his associâtes liad received in the matter of the 
sale of the Frovident Savings Life Insurance Company, aud, after some dis- 
cussion, it was voted to accept the note, provided Messrs. E. R. and O. F. 
Thomas guarantee same." 

The authority of the discount committee to accept paper for the 
bank was conferred by the following by-law of the bank: 

"That two local directors be added to the discount committee, and that ail 
loans of $5,000 and over, not passed on by the board of directors, be referred 
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to this committee, and receive the unanimous cousent of ail members présent 
at the meeting before being entered." 

The argument of the défendants is that the Thomases perpetrated a 
fraud on the défendants by the sale of the note to the bank, that they 
must be considered as having joined in the unanimity required by the 
by-law for the acceptance of the note, and that, being so considered, 
their knowledge of the alleged fraud is imputable to the bank. 

In submitting the question of fraud to the jury the trial court 
charged, in substance, that, if they should find that the Thomases dis- 
posed of the note to the bank in fraud of the rights of the défendants, 
the law would not impute to the bank knowledge of that fraud merely 
because one of the Thomases was the président, and both of them were 
directors and members of the discount committee, of the bank. 

It is a gênerai rule of the law of agency that a principal is bound by 
the knowledge of bis agent. In the case of The Distilled Spirits, 11 
Wall. 367 (20 L. Ed. 167), Mr. Justice Bradley said that the rule "is 
based on the principle of law that it is the agent's duty to communicate 
to bis principal the knowledge which he bas respecting the subject- 
matter of negotiation, and the presumption that he will perform that 
duty." That the rule bas certain exceptions was conceded by Justice 
Bradley. He said, for example, that when it would be unlawful for 
an agent to communicate bis knowledge to his principal, as when it 
has been acquired confidentially as attorney for a former client in a 
prior transaction, the reason of the rule ceases, and his principal ought 
not to be bound by the agent's secret and confidential information. 
That case did not call for any expression of opinion as to whether 
there is not also another exception, when the agent is engaged in com- 
mitting an independent f raudulent act for his own benefit. On princi- 
ple it seems it should be so. If the reason of the gênerai rule is that 
the law présumes the agent has discharged his duty of communicating 
his knowledge to his principal, there seems to be no just ground for 
denying the second exception above suggested, for it cannot be fairly 
presumed that an agent will communicate to his principal a fraud in- 
tended for his own and not his principal's benefit. Another reason for 
the gênerai rule has been stated, however, and that is that where one 
in transacting the business of his principal is committing a fraud for 
his own benefit he is not acting within the scope of his authority as 
his principal's agent, and therefore that his knowledge of the fraud 
is not imputable to his principal. Speaking of the gênerai rule that 
the principal is held to know ail that his agent knows in any transac- 
tion in which the agent acts for him, the Circuit Court of z\ppeals for 
the Sixth Circuit, in Thomson-Houston Electric Co. v. Capitol Electric 
Co., 65 Fed. 343, 13 C. C. A. 645, said: 

"Tbls rule is said to be based on the principle of law that It is the agent's 
duty to communicate to his principal the knowledge which he has respecting 
the suhject-matter of negotiation, and the presumption that he will perform 
that duty. Such a presumption cannot be indulged, however, where the facts 
to be communieated by the agent to the principal would convict the agent 
of an attempt to deceive and defraud his principal. The truth is that, where 
an agent, though ostensibly acting in the business of the principal, is reall.v 
committing a fraud for his own benefit, he is acting outside the scope of his 
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ageiicy, niid it would therefore be most uujust to charge tlie piinci])a] with 
knowledge of It." 

Such was also the view expressed by the Circuit Court of Appeals 
for the Eiglith Circuit in Bank of Overton v. Thompson, 118 Fed. 
798, 56 C. C. A. 554. And in Allen v. South Boston R. Co., 150 Mass. 
200, 23 N. E. 917, 5 L. R. A. 716, 15 Am. St. Rep. 185, it was said: 

"The gênerai rule is that notice to an agent, while actiug for hls iirlncipal, 
of faets affecting the charaeter of the transaction, is coiistructivp notice to the 
principal. * * * There is an exception to tliis rule wlien the agent is 
engaged in coinmitting an independent fraudnlent act ou his own account, 
and the facts to be Impnted relate to this franduleut act. It is sometimes 
said that it cannot be presunied that an agent will comniunicate to his prin- 
cipal acts of fraud whieli he bas conimitted on his own account in trausacting 
the business of the principal, and that the doctrine of iniputed knowledge 
rests upon a presuniption that an agent will coninuinicate to his principal 
whatever he knows concerniug the business he is engaged in transacting as 
agent. It inay be doubted whether the rule and the exceirtion rest on any 
such reasons. It bas been suggested that the trne reasou for the exception is 
that an independent fraud conuuitted by an agent on his own account is be- 
youd the scope of his eniployment, and tlierefore knowledge of it, as matter 
of law, eannot be imputed to the principal, and the principal cannot be held 
responsible for it. On this view, such fraud bears some analogy to a tort 
willfully committed by a servant for his own purpose, and not as a means 
of performing the business intrusted to him by his niaster. Whatever the 
reasou may be, the exception is well establisbed." 

In 2 Pomeroy's Eq. Jur. (3d Ed.) § 675, it is said: 

"It Is now settled by a séries of décisions possessing the higliest authority 
that when an agent or attorney has, in the course of his eniployment, been 
guilty of an actual fraud contrived and earried out for his own beneflt, by 
which he intended to defraud his own princii)al or client, as well as perhaps 
the other party, and the very perpétration of such fraud involved tlie neces- 
sity of his coneealing the facts from his own client, then under such circum- 
stances the principal is uot eharged with constructive notice of facts knowii 
by the attorney and thus fraudulently coucealed." 

This language of Professer Pomeroy was quoted by Mr. Justice 
Harlan in American Surety Company v. Pauly, 170 U. S. 133, 18 Sup. 
Ct. 552, 42 L. Ed. 977, which case also clearly sustains the doctrine 
that the law will not impute notice from an agent to his principal where 
such a notice would necessarily prevent the consummation of the 
agent's fraudulent scheme. To the same effect are Gunster v. Scran- 
ton Illuminating, Heat & Power Co., 181 Pa. 327, 37 Atl. 550, 59 Am. 
St. Rep. 650 ; Graham v. Orange County Nat. Bank, 59 N. J. Law, 
225, 35 Atl. 1053 ; M. L. Ins. Co. v. F. S. S. & G. S. F. R. R. Co., 139 
N. Y. 146, 34 N. E. 776 ; Bank of N. Y. N. B. Ass'n v. A. D. & T. 
Co., 143 N. Y. 559, 38 N. E. 713 ; Henry v. Allen, 151 N. Y. 1, 45 
N. E. 355, 36 L. R. A. 658; Benedict v. Arnoux, 154 N. Y. 715, 49 
N. E. 326. 

There are cases which hold that knowledge of the illegality of a note 
by a bank director, acting with the board or committee of the bank at 
the time of the purchase or discount of the note by the bank, is im- 
putable to the bank, while such knowledge by a director who is not 
présent and does not act with the board or committee when the note 
is purchased or discounted is not imputable to the bank. National 
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Bank v. Norton, 1 Hill (N. Y.) 572 ; Bank of United States v. Davis, 
2 Hill (N. Y.) 452; North River Bank v. Aymar, 3 Hill (N. Y.) 262; 
Président, etc., v. Cornen, 37 N. Y. 320, 93 Am. Dec. 573 ; Atlantic 
State Bank v. Savery, 82 N. Y. 292. We think, however, that, if the 
distinction is sound at ail, it has no application where the director is 
transacting business with his bank for himself, and in its transaction 
fraudulently conceals facts which if made known to the bank would 
defeat his purpose. In Terrell v. Branch Bank of Mobile, 13 Ala. 
502, it appears that Terrell executed a note in blank and deHvered it 
to Scott, a director of a bank, to be fîlled up with the proper sum for 
the renewal of another of Terrell's notes held by the bank. The di- 
rector filled up the note for a larger sum than the amount necessary 
for renewal, and, acting with the board of directors when the note was 
discounted, had it discounted for his own use. The Suprême Court of 
Alabama said : 

"It cannot be admltted tliat in receiving the blank of the tlefeiidant to be 
used for his beneflt Scott acted as the agent of the bank, and certalnly he did 
uot thus act In abusing the authority conferred on him by the défendant. But 
in filling up the blank for a larger amount than his authority required, and 
then ofCering the note for discount, he was in reality the représentative of liis 
own Interest. Pro re nata, his powers as a director were suspended, he was 
contracting with the bank through bis associâtes in the dlrectory ; he was 
borrowlng, not lendlng, its money. Though a member of the board, and prés- 
ent too, it cannot be supposed that he co-operated with them in pnrchasiiig 
jiaper of which he was the avowed proprietor; and whether he did or not, it 
cannot be presumed that he made any disclosure which would préjudice his 
application for a loan." 

This case was also referred to with évident approval in American 
Surety Company v. Pauly. 

If, therefore, the Thomases be considered as having acted with the 
other three members of the discount committee, because of their prés- 
ence at its meeting and the requirement of the by-law that the paper 
accepted by the committee should "receive the unanimous consent of 
ail members présent at the meeting before being entered," we never- 
theless think that notice of the alleged fraud of the Thomases cannot 
be imputed to plaintifï. 

There is another aspect of the case that should not be overlooked. 
The unanimous testimony of the four witnesses who were présent at 
the meeting of the discount committee shows that the Thomases did 
not sit with the committee when its remaining three members con- 
sidered their offer and decided what to do with it. They abscnted 
themselves from the conférence and took no part in the décision. 
They seem to hâve studiously refrained from acting to any extent 
whatever as agents of the bank. They were not regarded by the other 
three members as so acting. The transaction, from beginning to end, 
was one in which they were acting, and were understood by the other 
.members of the committee as acting, for themselves only. They were 
negotiating with the bank at arms' length in a transaction in which 
they were vendors and the bank a vendee. A rule of law which would 
impute notice to the bank in such a case would make it unsafe for any 
bank at any time to discount paper for, or purchase it from, one of its 
directors. 
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It is further contended by the défendant that the court erred in cer- 
tain of its rulings on the admission and rejection of évidence. When 
Mr. Moore, one of the défendants, was under cross-examination, he was 
asked if, after the note had been delivered to the Thomases and he 
had begun to suspect f raud, he made any effort to recover possession 
of the note, and the question was allowed to stand because the court 
thought its answer might show whether Mr. Moore's conduct was con- 
sistent with his déclaration that he suspected fraud. The court refused 
to allow the défendants to prove that the Thomases did not hâve the 
stock which they agreed to dehver to Coyle in their "strong box" in 
the bank, as they had declared, but that they had hypothecated it, and 
did not hâve possession or control of it. The défendants sought to 
prove the terms of a certain trust alleged to bave been created by the 
Thomases for the benefit of their creditors, including the plaintifï in 
this case, and after a part of the testimony on this point had been taken 
the court struck it out, and refused to allow more, on the ground that, 
even if such trust were created, it did not relieve the défendants of 
their liability. The vice président of the bank was allowed to testify 
that certain checks drawn by E. R. Thomas against his account in the 
bank of the plaintifï, amounting to the sum of $50,500, were paid by 
the bank ; he testifying from his knowledge of the course of business 
in the bank and from the signatures, indorsements, and stampings on 
the checks, and not from actual knowledge or recollection of such pay- 
ments. Testimony was admitted explaining how the word "deliver" 
came to be inserted in the contract of October 5, 1907 ; the argument 
against its admission being to the efifect that it was an attempt to vary 
a written agreement by paroi testimony, while the exception taken at 
the trial was for a totally différent reason, and the plaintiff was per- 
mitted to show that during the negotiations preceding the signing of 
the contract of October 5, 1907, by the Thomases and Coyle, Coyle ad- 
mitted the interest of the other défendants in the contract. We find 
no error in any of thèse rulings. 

Error is also assigned on the ground that the plaintiff allèges in 
the statement of its claim that it received the note in suit from Coyle, 
while the proofs show that it was received from one of the Thomases. 
This is not an objectionable variance. It is common practice for a 
plaintiff who holds a note indorsed in blank to déclare on it as a note 
indorsed and delivered to the plaintiff' by the indorser, rcgardless of 
the number of hands through which it may hâve passed after such in- 
dorsement, or of the person from whom it may bave been actually re- 
ceived. Such pleading in no wise embarrasses the défense. 

What bas been said disposes of the most important of the 34 assign- 
ments of error. Each of the assignments has been carefully con- 
sidered, but we find no réversible error in any of them. The judgment 
of the Circuit Court will therefore be affirmed, with costs. 

NOTE. — The foUowing is the opinion of Holland, District Judge, iu the 
court below: 

HOLLAND, District Juclge. The plaintiff banlc, being in po.ssession of a 
]!ote niade liy .Tohn J. Coyle and 15 otiier pei-sniis to Coyle as i)ayee, and by 
liim indorsed in blank, instituted suit against the malvers iu this court to 
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recover principal and interest. The. plaintifE in its statement avers tliat it 
took the note before maturity from Jolin J. Coyle, wlio tien and there iudorsed 
and delivered the sald note, for value reeeived, without notice to tlie pliiintiff. 
At the trial the plaintiff offered the note, aud it was admitted in évidence. 
After some other formai proof it rested its case. The défense was tliat the 
note was not taken from John J. Coyle, "who then and there indorsed and 
delivered said note" to plaintiff bank, but tliat the note had been placed in 
the possession of one 13. R. Thomas, président, and O. F. Thomas, director, of 
plaintiff bank, and by them delivered to the plaintiff. 

This was not contradicted, and it is now claimed that, if the plaintiff took 
the note from the Thomases, there is sueh a variance between the allegata and 
probata as to entitle them to an arrest of judgment, or, under our Pennsyl- 
vania practice act, to a .iudgment non obstante veredicto. When the plaintiff 
rested its case, its proofs were in exact accord with its statement of claim, 
and the variance, if any, arose ont of the facts established in the défense. 
Tliere is no such variance liere as wo^ild entitle the défendants either to an 
arrest of judgment or a judgment in their favor. The emineut Chief Justice 
Sharswood of Pennsylvania has passed upon this question in this wise: "The 
ob,1ection that the évidence varied from tlie allégations of the narr.. in that it 
showed that the note sued on, which was indorsed in blank, was delivered to 
one Croft, who delivered it to the plaintiff, and not to tlie plaintiff directly, 
is of no force. An iudorsement in blank makes the note negotiable from 
hand to hand like niouey. Tlie holder may place above it a spécial order to 
pay hini, and strike out ail subséquent names on the note, If there are any. 
If, indeed, he wishes to préserve his recourse against tlieni, lie ninst allège 
and prove their indorsenieut. Hère, however, Croft's name was not on the 
note." Dilworth v. Ilurst. 1 Phila. 20(). This was embodied in the Pennsyl- 
vania negotiable instruments act by the Législature of tliis state. It is the 
same in inost of the states of the Union. Crawford's >'egotiable Instrument 
Law, p. 59. 

It is also urged that as the banlt declared it had reeeived the note directly 
from Coyle, and the évidence shows that it came into the possession of the 
bank through the Thomases, who were officers, that as a niatter of law the 
plaintiff acknowledges the Thomases as its agents, and in law is bound by 
the knowledge its agents and offlcers had of the alleged defec'tlve title to the 
note. We do not think that the proof of the facts upon which this alleged 
variance is predicated changes the rule as to the knowledge of officers deal- 
ing with a bank in their owii interest. That is to say, the undisclosed knowl- 
edge of an agent or otficers of a bank dealing with it in their owii antagonistic 
interest is not binding on the bank. The knowledge of the Thomases is not 
attributahle to the bank, and if they, being ofiicers, negotiated this note to the 
bank, as alleged by the plaintiff, without knowledge of any defect, before ma- 
turity, for value, tlieir undisclosed knowledge of any defect would not be a dé- 
fense. There are no other reasons why either judgment should be arrested 
or a .iudgment entered non obstante veredicto. 

There are mimerons reasons for a new trial, 18 original, and subséquent! y 
26 additional were filed ; the latter principally raising questions as to the ad- 
mission of évidence. I hâve carefully examined the charge of the court, and 
the View I then took I still think the correct one. Every conceivable meritori- 
ous and technical question was raised by the défense, and counsel, in their 
zeal. insisted upon the most libéral possible construction of the rules in sub- 
mitting their évidence. There being a question of fraud invoived, they were 
allowed a wide range, wliich resulted in the offer of much évidence which was 
in many instances entirely too reiuote and irrelevant, and it was upon the 
rulings of the court in thèse connections tliat nearly ail of the reasons for 
a new trial based upon the action of tlie court on questions of évidence were 
based. 

The two principal questions invoived were: (1) Whether, as conteuded by 
the plaintiff, the note was delivered to the Thoniasee to be used by them to 
secure certain stocks with the proceeds, or, as conteuded by the défendants, 
that it was delivered to them to be held by them until they (the Thomases) had 
delivered tliese stocks to Coyle; and (2) if the note was placed in the posses- 
sion of the Thomases with the latter condition attached, whether or not the 
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Thomas negotiated It to the baBk with the latter's knowledge of the allegwl 
defeet In tbe title. Thèse questions were suhmltted to the jury, we think, 
under proper Instructions as to the law applicable to the facts and clrcum- 
stances In the case. 

The important questions now raised were before the court at the trial of th& 
cause, and were fully considered in thé charge. We do not, therefore, think 
It necessary to take up seriatim tbese same reasons now flied for a new trial, 
The question raised by the twelftb additional reason for a new trial is to 
the effect that the court erred in reading to the jury notice of spécial matter 
filed to correct an error in the afBdavit of défense. The court referred to 
thèse affldavits, which were filed as part of the pleadiugs In the cause, not 
as évidence of what the agreement was between Coyle et al. and the Thom- 
ases, but for the purpose of enahling the jury to judge of the weight whicb 
they would give to the testimony of Coyle upon the subject. He was cross- 
examlned as to the reason why he made thèse conflipting affidavits In the 
pleadings, and they were read to the jury for the purpose of refreshing their 
memory as to what they were, so that they could judge as to the credibility of 
the witness. 

The real serlous question In the case, in our judgment. is the one raised 
by the tifteenth additional reason for a new trial, and allèges error of the 
court in charging the jury as follows: "The fact that they presented it there, 
and went In one corner of the room, or about the room, or out of the room, 
or in the other room, while the other three decided on It, does not carry no- 
tice to the bank, as long as they took no part in deciding the question as to 
whether the paper was to be accepted. They could stand up In the room, and 
urge those other three men to take it, and to pass favorably upon It, and 
argue the reasons why, and assert that the men who made the paper were 
responsible men, and good men, and were able to pay it when It came due, and 
urge every other legitimate reason for the other three members to purehase 
the paper. So long as they took no part In determining the question as to 
whether the bank should take it or not, they were regarded as not taking part 
in the question of accepting the paper, and their knowledge of Its defeet 
would not be knowledge of the bank. When they came to the question of 
whether the bank should take It or not, if they participated In that act, then, 
gentlemen of the jury, that would vitiate the title of the bank to the paper." 

■RTiether or not the court was at ail in error in stating a rule as to the 
conduct of oflicers of the bank in negotiating with it in their own interest is 
a grave question. I, however, think we did not state the rule any stronger 
against the défendants than is justifled by the authorities. A review of the 
défendants' évidence alone shows that upon their own story they were ex- 
tremely careless in placing a note Indorsed In blank, regular upon its face, for 
a large amount. In the possession of third parties, enabling them to fraudu- 
lently dispose of It, and they were, upon their own showing, entitled to no re- 
laxation of the principle that, where one of two innocent parties must suffer 
by the fraud or wrong of a third party, the one who put it within the power 
of such third party to commit the fraud or wrong must bear the loss. 

Failing to find any error either In the charge or rulings of the court, the 
défendants' motions in arrest of judgment and for a new trial must be over- 
ruled, and the request that judgment be entered non obstante yeredicto be re- 
fused. It Is so ordered. 
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(Circuit Court of Appeals, Second Circuit. February 28, 1910.) 

No. 137. 

TowAGE (§ 11*') — Loss or Tow— Stress of Weatheb— Négligence of Tuo. 

An océan tug proceedlng with two barges laden with coal from Lam- 
bert's Point, Va., to Pawtucket, R. I., held, not liable for the loss of oue 
of the barges which was swamped during the night in a northeast snow- 

•Fur otl:er cases see same topic & S numbeb in Dec. it Am. Dlgs. 1907 to date, & Rep'r Indexer 
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storm between WInter Quarter Shoal and Penvvick Island Lightship In 
the Atlantic, because the master did not turn back in the afternoon, wtien 
the wind liad attalned a veloelty of 25 to 30 miles an hour, and seek a 
harbor in Assateague, which was at that time 25 miles or more to the 
Bouth of her ; the évidence showing that the storm was not unusually 
heavy, and was safely ridden by the other barge, and mlght hâve been by 
the one that was lost but for an injury to her engine house from a heavy 
sea, which caused her to flll. 

[Ed. Note. — For other cases, see Towage, Dec. Dlg. § 11.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by James Hughes and Peter Shoop, as ovvners of 
the barge Jenna Hughes, against the steam tug Gypsum King. De- 
cree for libelants, and claimant appeals. Reversed. 

See, also, 173 Fed. 1022, 96 C. C. A. 665. 

Wing, Putnam & Burlingham (Charles C. BurHngham, of counsel), 
for appellant. 
James J. Macklin (De Lagnel Berier, of counsel), for appellees. 

Before LACOMBE and WARD, Circuit Judges, and ADAMS, 
District Judge. 

LACOMBE, Circuit Judge. The barge was taken in tow by the 
Gypsum King, a steel ocean-going tug, 165 feet long, drawing 17 feet 
of water, at Lambert's Point, Va., to be towed to Pawtucket, R. I. 
She was on a hawser of 800 fathoms ; another smaller barge, the Cam- 
den, being tailed onto her by a hawser of about 150 fathoms. The 
Hughes was about 320 feet long. She was converted from an old 
side-wheel steamboat, carried 2,000 tons of coal, and drew between 15 
and 16 feet. Her freeboard was between 3 and 5 feet. They started 
from Lambert's Point about 1 p. m., January 23, 1903. The libel 
charged fault in leaving harbor when there were indications of bad 
weather approaching ; but the évidence does not sustain such charge, 
and the District Court so held. The weather was clear when they 
passed Hampton Roads, and when they reached Cape Henry about 
5 p. m. the wind had shifted from southwest to the northward, light, 
and the sea moderate. Thus far ail agrée. The respective narratives 
of future transactions are as follows: Shoop, the master of the 
Hughes, says that they came to Hog Island about midnight, that it was 
then pretty rough and so much breeze, northeast, that they took some 
water over the bows. He "guesses" the tug slowed down about that 
time. That they passed Winter Quarter Lightship between 11 a. m. 
and 12 m. That lightship is about 10 miles ofifshore and nearly the 
same distance bej'ond the entrance to Assateague anchorage. Shoop 
says that he was on deck in the wheelhouse ail the time after passing 
Hog Island. That in the morning, about 8 a. m., when, as he figured, 
he was about ofï Assateague, it was blowing a strong breeze, and the 
Hughes was taking so much water over the bow that one had hard 
work to get forward to the engine room, which was located 25 or 30 
feet from the stern. That in the afternoon after dinner it started to 
get more clouded over, and about 3 or 4 o'clock it started snowing 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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hard, the seas were getting rough, and they were taking water in over 
the bow; the wind being northeast. After the snow began it "kept 
on snowing, blowing, and squalls-like, once in a while you couldn't 
see anything; had hard work to see tug's lights once in a while on ac- 
count of the snowing." Lights were Ht at 5 p. m. Ail that day the 
men going forward had to be careful so as net to be washed overboard. 
Her rail was about two feet high. As long as they were head to the 
wind they could get forward any time mostly; that is to say, if they 
were very careful. In the evening about 7 o'clock a heavy sea came 
over and knocked the engine house out of shape, upsetting the boiler. 
Part of the house went overboard. This left an uncovered opening 
in the deck through which succeeding seas made their way, and she 
started filling. Deprived of the pumping arrangements in the engine 
house, they were not able to keep the water under control, and by 8 
or a quarter to 8 there was four feet of water in the barge. The 
master soaked a broom in kérosène and lighted it, thus attracting the 
attention of the tug, which came back about 8 :30 p. m., and rescued the 
master and crew of the barge, which subsequently sank. The hawsers 
were eut and the Camden anchored. The tug lay around there the 
whole night and about 11 a. m. of the 25th, the storm being still on, 
took the Camden in tow and brought her to Delaware Breakwater. 
This witness says that at the time the hawsers were eut a heavy sea 
was breaking over the barge ail the time, and "it was blowing a gale, 
what I call a gale of wind — big snowstorm." On cross-examination 
he admitted that he had often been out in storms worse than this and 
had ridden them out held by tugs up against wind and sea ; also, that 
if the accident had not happened to the engine house it might be they 
would hâve corne through ail right ; that his boat was as good as the 
Camden. He said that he felt anxious about his boat because "it was 
such a fierce gale." 

The master of the tug, a man of 20 years' expérience as master, 
testified that they passed Cape Henry about 5 p. m. (23d) with wind 
light to the northwest; that about 2 a. m. (24th) the wind canted 
around a little more easterly when a little to the northward of Hog 
Island, sea moderately smooth, and no indication of bad weather. 
They kept going along and up to Winter Quarter along in the fore- 
noon possibly 8 or 9 in the morning, the log gives it 9:15 a. m. He 
said there was a good strong northeast breeze there, and the wind 
was canting more easterly. The conditions and looks of the vessels 
were so that he thought they were able to stand anything that he could 
tow them against, and he kept along. He thought he would hâve to 
make a shelter in the breakwater. He further testified that it com- 
!r nced to snow about 4 p. m., and then it commenced to get up a 
little sea, and, seeing there was no chance to get to a harbor, he hove to, 
head to the sea, just letting the boat turn over and hold there. Be- 
tween 7 and 8 p. m. he saw the light on the barge, turned back, and 
rescued master and crew. The Camden anchored. The tug lay 
around in the vicinity and watched the barge, losing sight of her about 
3 a. m. in thick snow. When daylight came he searched for her un- 
successfully throughout the forenoon and then hooked onto the 



G4 178 FEDERAL BBPORTEK. 

Camden and started ahead. After a while it commenced to storm and 
to get up a sea, and the Camden steered badly, so hewent.into Dela- 
ware Breakwater. He estimated the wind, at the tinie the Hughes 
signaled to him at 20 to 25 miles an hour. On cross-examination he 
testified that there was a f resh. northeast breeze at midnight ; that he 
did not feel the sea until he got up to Winter Quarter, just after pass- 
ing which he eased down a httle as the sea was getting higher ; that 
between 3 and 4 p. m. he slowed down more because of the bad weather 
and hove to about dark ; that when he passed Winter Quarter he had 
no thought but what he couki make the breakwater with the tows ; 
that he did not regard it as a heavy storm and estimated the maximum 
velocity of the wind at 25 miles. 

The mate of the tug, a licensed man for eight years, who kept the 
log, was off watch in the forenoon. He came on at 12 m. of the 24:th. 
He testified that at that time the wind was northeast with a fresh 
breeze and a head sea, but nothing to make it seem necessary to seek a 
shelter. At 4 p. m. when the snow set in, the sea was getting worse, 
and the boat's head was hauled to head sea and engines slowed down. 
When he came oflf watch at 6 p. m., she was lying to. He estimated 
the maximum wind velocity at 25 miles. 

Tapley, master of the steamship Princess Anne, left Norfolk at 7 
p. m. of the 23d and reached New York at 2 :45 p. m. of the following 
day, passing Chincoteague (near Assateague) at 1 :38 a. m. of the 24th. 
The wind was northeast, light and variable till he passed Chincoteague, 
when it became fresh and cloudy; no sea to speak of the whole pas- 
sage. Fresh wind would b€ anywhere from 20 to 25 miles an hour. 

The weather records at Delaware Breakwater show for the forenoon 
of the 24th the wind northeast from midnight till 10 and then east till 
noon ; velocity at midnight 27, falling gradually to IG between 3 and 
4 a. m. ; then freshening up to 18 and 19 for four hours ; and further 
increasing to 23 between 11 and noon. In the afternoon it was from 
12 to 1, 27, from 1 to 2, 33, and after a slight réduction rose to 33 and 
34 for the rest of the period. It continued northeast from noon till 
2 o'clock, then shifted to east, and held in that quarter till nearly mid- 
night. 

The district judge held the tug in fault because the master did not 
turn back before 2 or 3 o'clock in the afternoon and seek a harbor in 
Assateague. There is much testimony in the record as to this anchor- 
age. The United States coast pilot states that there is no sheltered 
anchorage available for vessels over 6 feet draft in easterly gales be- 
tween Cape Charles and Delaware Breakwater, although a limited 
number of vessels of 12 feet or less draft can find anchorage in Assa- 
teague ; and, elsewhere, that there is shelter there for large vessels 
in northerly and northeasterly winds, and that "the part of the anchor- 
age afïording shelter against easterly winds is good for vessels of 15 
feet or less draft." It will be remembered that the tug drew 17 feet, 
and the barge, loaded as she was, 16 feet according to her owner's 
statement. Also, that the master of the tug noted a tendency of the 
wind to haul to the eastward, and the record at the breakwater con- 
firms his statement. There is some testimony tending to show that 
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x\ssateague îs a somewhat better anchorage than the coast pilot indi- 
cates ; but we do not think it necessary to discuss it, because the master 
of the tug knew little, if anything, about Assateague. It was his duty 
tobe well informed about ail harbors of refuge on the route he had 
been traversing with tows for several years, and there must be imputed 
to him knowledge of the conditions at Assateague, and, for the pur- 
poses of this case, we may assume they were better than the coast pilot 
indicated. But such imputation and assumption is not décisive of 
this case. 

It is quite évident f rom the record that they had gone a considérable 
distance beyond Winter Quarter before the conditions of wind and 
weather became serions. Indeed, the storm does not seem at any time 
to hâve been a heavy one. It was the accident to the engine bouse, 
M'hich, by uncovering the deck, made the seas dangerous to the 
Hughes. The Camden with a much lower freeboard had no difficulty 
in riding them out at her anchor. Something more than a mère wind 
velocity of 35 to 30 miles would seem to be necessary in order to make 
it the duty of a tug with tow to turn back to seek a harbor. But as- 
suming that even as early as 2 or 3 o'clock in the afternoon (snow did 
not begin till 4) the conditions were such that a prudent navigator 
should hâve sought shelter, we are not satisfied that the master of the 
Hughes should be held in fault because he did not then turn back to 
seek it at Assateague. We accept the hour given in the log, 9 :45 
a. m., for passing Winter Quarter, and even if, after slowing there, 
they only made 4 miles an hour, they were 23 miles north of As- 
sateague entrance by 2 p. m. We cannot find that the master was 
reckless or imprudent in holding on for the breakwater with what were 
apparently seaworthy tows against a 32-mile breeze instead of turning 
back. 

The decree is reversed, with costs, and cause remanded, with instruc- 
tions to dismiss the libel, with costs. 

NOTE. — ïhe followlng is the opinion of Holt, District Judge, In the 
court below: 

HOLT, District Judge. If the fact had been, as the captain of the Gypsuni 
Klng snpposed, that there was no safe harbor for vessels of the draft of his 
tug and tow between Ilanipton Roads and the Delaware Brealiwater, I can see 
no ground for a claim that he was négligent. Tliere were no indications of 
bad weather until the forenoon of the 24tli. Wlien it became apparent tliat 
there was a storni comiug snfBciently severe to nialce it the duty of the master 
of the tug to run into a liarbor, he had reached such a point that, if there had 
been no anchorage between the two points stated, It would hâve been a ques- 
tion of judgment for him which place to endeavor to reach. He admits that 
on the mornlng of the 24th he recognized that the storm was sufflciently 
severe to make it his duty to seek snelter, and that he was intendlng to get 
in to the Delaware Breakwater if possible. But it was his duty, as soon as 
he recognized the necessity of seeking shelter, to seek it in the nearest harbor. 
Assateague was near at hand, and, in niy oi)inion, it could bave been reached 
while it was daylight, if he had started for it before 2 or 3 o'clock that day. 
It is apparent, from his Jog and from the officiai weather reports, that there 
was every indication of a northeast gale in the morning when he passed Assa- 
teague. The wind rose from 1!) to 20 miles an hour that morning to 34, a 
moderate gale. In the afternoon. The log shows that the sea was very high, 
and that the weather was certainly growing worse ail that day. The tug 
slowed down in the morning because of the heavy sea, and slowed down again 
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stlU more In the afternoon, and flnally, heading to the wind aiid sea, slowed 
down so as simply to keep the engines turning and to hold herself from drift- 
ing back, because the storm had become so severe. Under thèse cireumstances, 
it seems to me entirely elear that the Gypsum King was in fault for not going 
into Assateague, if Assateague afforded a fairly safe shelter for the tug and 
tow at that time. 

In my opinion, the prépondérance of évidence Is that It would hâve been a 
substantially safe harbor for the tug and tow in that storm. The wind was 
never further south tban east that day. It was at flrst northeast, then east 
northeast, then east, flnally going back to northeast. The statement in the 
Coast Pilot Is not that it is an uiisafe harbor when the wind was at ail south 
of east. The statement Is that it "afifords shelter for large vessels in northerly 
and northeasterly winds. The part of the anchorage afCording shelter agalnst 
easterly winds is good for vessels of 15 feet or less draft. * * * If the wind 
shifts southward of southeast, the anchorage is exposed to the fnll sweep of 
the sea, and becomes unsafe." I understand from this that this anchorage 
would afCord shelter against any winds east or north of east for vessels of 15 
feet. The barges did not draw 15 feet. If the place did not afïord secure 
anchorage for the Gypsum King, the barges could hâve been anchored there, 
and the tug could hâve gone out to sea. 

This is not llke the case of The Covington, where the master was called on 
to exercise his judgment as to whlch of two ports he should try to make. He 
admits in his évidence that he did not know that Assateague was a safe an- 
chorage for vessels of that draft. It was not a case of exereising his judg- 
ment as between the Delaware Breakwater and Assateague. He assumed 
that he could not go in to Assateague, and admits that at that time he did not 
know that any vessels of large draft ever went in there. Tlie décisive faet 
in this case, therefore, is that the captain of this tug, undertaking to tow ves- 
sels from Chesapeake Bay up the coast of Providence, did not know the ex- 
istence of this harbor along the coast where in case of necessity he could take 
his tow. It is fully described In the Coast Pilot, and the évidence estahlishes 
that it has been well known to marlaers as a port of refuge for many years. 
I think that such Ignorance in the master is not only no excuse, but an ag- 
gravation of his fault. 

My conclusion Is that there should be a decree for the llbelants, with the 
usual référence to compute the damage. 



PITTSBURGH, S. & N. R. CO. v. FISKE. 
(Circuit Court of Appeals, ïhird Circuit. February 8, 1910.) 

No. 82 (1,250). 

1. Courts (§ 343*) — Abatembnt and Revival— Teansfee of Inierest— Sup- 

PLEMENTAL BiLI,— PBACTICB IN FEDERAL COUETS. 

Where, pending a suit in equity, complainant transferred ail hIs inter- 
est in the property in controversy to a corporation, the suit abated as to 
complainant, and could only be proceeded with by the transférée corpo- 
ration under equity rule 57, providlng that, whenever a suit in equity be- 
comes defective from any event happening af ter the filing of the bill, leave 
may be granted to file a supplemental bill, or a bill in the nature of a sup- 
plemental bill. 

[H)d. Note. — For other cases, see Courts, Cent. Dig. §§ 915, 916; Dec. 
DIg. I 343.*] 

2. CotTRTS (§ 278*) — FEDERAL COURTS— JUKISDICTION—DiVERSITY OF OlTIZEN" 

SHIP— ÏEANSFEB OP INTEBF.ST. 

Where, pending a suit in a fédéral court, tbe jurisdiction of which de- 
pended on diversity of citizenship, complainant transferred his interest in 
the subject-matter to a corporation of the same citizenship as the defend- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ant, the fédéral court eo longer had jurisdiction, and could net proceed to 
a decree. 

[Ed. Note.— For other cases, see Courts, Cent. 01g. § 819; Dec. DIg. 8 
278.* 

Diverse citlzenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 O. O. A. 249 ; Mason v. DuUagham, 27 C. C. A. 298.] 

Appeal from Circuit Court of the United States for the Western 
District of Pennsylvania. 

Appeal by Irving L. Fiske against the Pittsburgh, Shawmut & 
Northern Railroad Company. Decree for complainant, and défendant 
appeals. Reversed and remanded, with instructions. 

See, also, 123 Fed. 760. 

George L. Roberts and C. Walter Artz, for appellant. 
Fred. H. Ely and George C. Miller, for appellee. 

Before GRAY and LANNING, Circuit Judges, and McPHER- 
SON, District Judge. 

LANNING, Circuit Judge. By his bill the complainant Fiske, a 
citizen of the state of New York, declared he was the owner in his 
own right of the lands described in the bill, and that the défendants, 
corporate citizens of the state of Pennsylvania, were committing acts 
of a continuing trespass upon those lands. His prayer was for an in- 
junction. No other relief was sought. After issue had been joined, 
and while the parties were producing their proofs, the fact was dis- 
closed that between the date of filing the bill and the time of commen- 
cing the taking of proofs Fiske, by conveying the lands to the Iroquois 
Coal Company, a corporate citizen of the state of Pennsylvania, parted 
with ail interest in the subject-matter of the litigation. Notwithstand- 
ing this fact, the taking of proofs continued, and on final hearing, with 
no change in the pleadings, a decree was entered awarding to the 
complainant, Fiske, an injunction against the défendants, with costs of 
suit. 

Generally, when a complainant, suing in his own right and alone, 
parts pendente hte with his interest in the subject-matter of the litiga- 
tion, he cannot further prosecute the suit. It then becomes so defect- 
ive that, for further prosecution, his grantee or assignée must by ap- 
propriate procédure come into the suit, to the end that the complainant 
on the record shall be one who lias a real interest. The usual pro- 
cédure in such a case is by an original bill in the nature of a supple- 
mental bill. 3 Dan. Ch. PL & Pr. (Ist Am. Ed.) 1663, 1664; Story's 
Eq. PI. § 349 ; Beach's Modem Eq. Pr. § 481 ; 1 Foster's Fédéral 
Practice, ■§ 186. Equity rule 57 recognizes this practice by providing 
that, whenever a suit in equity becomes defective from any event hap- 
pening after the filing of the bill, leave may be granted to file a supple- 
mental bill, or a bill in the nature of a supplemental bill. And see Tap- 
pan V. Smith, Fed. Cas. No. 13,748 ; Campbell v. City of New York 
(C. C.) 36 Fed. 14 ; Brown v. Fletcher (C. C.) 140 Fed. 639 ; Barri- 
beau V. Brant, 17 How. 43, 15 E. Ed. 34. An assignment by a sole 
défendant of his interest in a litigation may not defeat a suit. His 
assignée, taking pendente lite, may be bound by the results of the liti- 

•For other cases see same topic & § numbbr la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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gation, if lie neglect to corne in by an appropriate application. Ex 
parte Railroad Co., 95 U. S. 221, 24 h. Ed. 355. But in Fulton v. 
Greacen, 44 N. J. Eq. 443, 15 Atl. 827, Vice Chancellor Van Fleet 
said : 

"The prliiclple is elementary that a complainant, suing in hls own right and 
alone, cannot, after lie )i;is parted wltli his wliole lutorest in tlie subject-iuat- 
ter of the litigation,, furtlier pi'osecute the action." 

The record of the présent case shows that in an early stage of the 
taking of proof s for final hearing, while one of the complainant's wit- 
nesses was under cross-examination, and while Mr. Roberts, of coun- 
sel for défendants, was seeking to ehcit from him proof as to the own- 
ership of the lands described in the bill, one of the counsel for the com- 
plainant said: 

"ilr. Hoberts, if you désire, we will adndt tbat Jlr. Irviiig Ij. Fis-'ke took 
tliat property as trustée for thèse people |Mr. CnrtwrlgUt and otliei's], and 
afterwards thèse people organixed the Iroquois Coal Conipany, and Tiske cou- 
veyed this property to the Iroquois Coal Company at their request." 

Nearly 300 printed pages of testimony were taken on behalf of the 
complainant, Fiske, after tliis disclosure, on the theory, evidently, that, 
since the title was vested in him when the bill was filed, he could contin- 
ue to prosecute the case in his own name for the benefit of the Iroqviois 
Coal Company, though it was not a party to tlie record, though the 
complainant sustained no relation, fiduciary or otherwise, to it, and 
though in their answer the défendants had not only denied the owner- 
ship of Fiske, but asserted their légal right to do the acts complained 
of in the bill. 

In Brewer v. Dodge, 28 Mich. 359, the bill was dismissed. On ap- 
peal, the Suprême Court of Michigan said : 

"It appears frpni complainant's own showing that in June, 1870, he con- 
veyed the premises in dispute to one Charles E. Ritson. liitsou never niade 
himself a party to the suit. By that conveyanee complainant eeased to hâve 
auy further interest in the controversy. If any one was injuriously affected 
by any subséquent proceedings, it was Ritson, and not complainant. It was 
no concern of his, after he had sold out ail his interest. A court of equity 
must hâve the real parties before it, and will not permit a party who bas vol- 
untarily divested himself of any clalm on his own behalf to continue litigating. 
As soon as a complainant assigna his rights, the suit as to him ceases, and be- 
comes as defective for want of a complainant as if it had abated by bis death. 
It eau only be restored to aetivity by bringing the rights of the assignée be- 
fore the court. Webster v. Hitchcock, 11 Mich, 56; Perkins v. Perkins, 10 
Mich. IG2. The Complainant, therefore, was a mère Interloper, after the date 
of his deed, and lias no right to complaln that his bill was dismissed. He had 
put himself out of court so far as any rights were coneerned. The contro- 
versy was no longer his controversy, and the right to pursue it had beeii ter- 
minated as to him by his own act. He could iiot proceed alone, except for his 
sole grievances. Whetlier the decree would hâve been right or wrong if he 
had retained his interest, it was unqnestlouably right to dismiss the hill when 
the complainant had no interest. He was in the same position then as if his 
bill had shown on its face that the interest had been parted with before the 
commencement of suit." 

In Adams Express Co. v. Denver & R. G. Ry. Co. (C. C.) 16 Fed. 
712, Judge McCrary, at page 717, said: 

"It lias never been held, and cannot, I apprehend, be maiutained, that the 
complainant in a suit may voluntarily transfer ail or a part of his interest in 
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the subject-matter of the litigation to a citizen of the same state with the de- 
fendant without ousting the jurisdiction. If this were allowed, It would malce 
It possible in any case for a nonresident plaintiff wlio bas instituted a suit in 
the fédéral court to transfer bis cause of action to a citizen of the same state 
with the défendant, and tbus bring controversies between citizens of the same 
state wltbin the fédéral courts. It was accordingly held in D-unn v. Clarke, 
eupra (8 Pet. 1 [8 L. Ed. 845]), that, while no change in the résidence or condi- 
tion of the original parties can take away jurisdiction which bas once at- 
tached, yet, 'if other parties are made in the bill and différent interests in- 
volved, it must be considered, to that extent at least, an original blll, and the 
jurisdiction of the Circuit Court must dépend upon the citizenshlp of the par- 
ties.' If, therefore, we should assume that the cause of action stated in the 
original bill was assignable, and that the whole or some part of it has been as- 
Bigned and transferred to Wells Fargo & Co., still this court cannot take ju- 
risdiction of the supplemental bill, because it présents a controversy betweeu 
two Colorado corporations, and which was not a part of the original suit in 
the sensé of being between the same parties or thelr prlvies. My conclusion 
is that this court cannot take jurisdiction of the supplemental bill for the pur- 
pose of enforcing as agalnst the respondent any right of Wells Fargo & Co., 
either alone or jointly with complainant, and the motion for leave to flle the 
proposed supplemental bill is accordingly overruled." 

In Hoxie v. Carr, Fed. Cas. No. 6,802, where the sole complainant 
had conveyed to another party, pendente Hte, ail his interest in the 
lands desc'ribed in the bill, Justice Story, while retaining the bill be- 
cause of the interest of the complainant in other features of the case, 
said: 

"As to the conveyance of the plaintiff, as well as the sheriff's deeds exe- 
cuted pendente lite, if they had disposed of ail the rights of the plaintiff, there 
would certainly bave been an end to his blll for a total defect of merits ; for 
It is very clear that no party can stand before the court for a decree who has 
no further interest in the suit, either formai or real." 

To the same effect are Ross v. City of Ft. Wayne, 63 Fed. 466, 470, 
11 C. C. A. 288; Ecaubert v. Appleton, 67 Fed. 917, 923, 15 C. C. A. 
73; Goss Printing Press Co. v. Scott (C. C.) 134 Fed. 880. 

In Automatic Switch Co. v. Cutler-Hammer Mfg. Co., 147 Fed. 250, 
77 C. C. A. 176, where the sole complainant had assigned, pendente 
lite, ail his interest in the subject-matter of the litigation, the Circuit 
Court of Appeals for the Second Circuit said : 

"If a sole plaintiff, suing in his own right, assigns his whole interest to an- 
other, he is no longer able to prosecute the suit, because he is without interest 
in the litigation. It is unnecessary to refer to any authorities in addition to 
those cited in our opinion in Ecaubert v. Appleton, 67 Fed. &17 [15 O. 0. A. 73]. 
The suit is completely suspended, and cannot be proceeded in till it is revived, 
and ail orders and proceedings pending such abatement wlll be considered nu- 
gatory. After such an abatement — i. e., one caused by assignment of plain- 
tiff's whole Interest — the successor in interest, claiming by a title which may 
be litigated, may revive the suit by an original bill in the nature of a supple- 
mental bill. Of such a bill Story says: 'But in the other case (au original blU 
in the nature of a supplemental bill) a new défense may be made. The plead- 
ings and dépositions cannot be used in the same manner as if flled or takeu in 
the same cause ; and the decree, if any has been obtained, is not otherwise of 
advantage than as it may be an inducement to the court to make a simllar de- 
cree.' From the exécution and delivery of the flrst assignment till after the 
flllng of the opinion in the Circuit Court, a perlod of nearly three years, the 
litigation was being conducted by a person who had no interest in the patent, 
or in any claim arising under the patent. Under ail the authorities, such pro- 
ceedings were nugatory." 
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Jurisdiction of a fédéral court is net divested, it is true, by a change 
of domicile of one of the parties and his removal into the same state 
as the adverse party pendente lite (Morgan v. Morgan, 3 Wheat. 290, 
4 L. Ed. 24:2), nor by the death of one of the parties and the substitu- 
tion on the record of his personal représentative, who is a citizen of the 
same state as his adversary (Clarke v. Mathewson, 13 Pet. 164, 9 L. 
Ed. 1041). In neither of thèse cases, however, is a new suit com- 
menced. But where a sole complainant assigns ail his interest in a 
suit, the original suit is at an end, and, to secure the advantage of 
what has been done in it, the assignée must file, not an ordinary sup- 
plemental bill, but an original bill in the nature of a supplemental bill. 
In other words, he must commence a new suit, and, in a fédéral court, 
the ruie as to the requisite diversity of citizenship must then be ap- 
plied. Fiske's grantee, the Iroquois Coal Company, made no applica- 
tion for leave to file such a bill. If it had done so, leave must hâve 
been denied, because of want of proper diversity of citizenship. Nei- 
ther it, nor its grantor, can by silence and indirection accomplish what 
it could not accomplish directly and openly. 

It is unnecessary to consider any of the assignments of error, other 
than those which are founded on the irregularity above mentioned. 
That irregularity necessarily invalidâtes the decree. The decree is 
reversed, and the proceedings will be remanded to the Circuit Court, 
with instructions to dismiss the bill, with costs against the complain- 
ant, Fiske, in this court and also in the Circuit Court. 

NOTE.— The following is the opinion of Buffington, Circuit Judge, in the 
court below: 

BUFFINGTON, Circuit Judse. This case was before us on application for 
preliminary injunction. We then reached the conclusion that the complain- 
ant was in possession of the property under a claim of title prima facie good. 
With a view to preservlng the status in quo, we then awarded a preliminary 
injunction, but without préjudice to the carrying on of certain pending lltiga- 
tlon between the same parties in the common pleas of Jefferson county, Pa. 
On appeal to the Circuit Coui-'t of Appeals, the decree awardlng this injunction 
was sustained, in an oi>inion reported in 123 Fed. 7G0, 60 C. 0. A. 621. The 
case now comes before us on final hearing. 

Considération of the proofs satisfies us that the injunction should be made 
permanent. The proofs leave no doubt that the légal title to the property was 
vested in Fiske, the complainant, wheu this bill was flied. The decree of the 
court of common pleas of Jefferson county, Pa., at No. 1, November term, 
1902, based on the flnding of fact and the clear and satisfactory opinion of 
Judge Keed, together with an examination of the proofs in the présent case, 
show that the allégations of bad faith in the bill, and that the title to the 
property in coiitroversy was not convéyed to Fiske in good faith, and but as 
a mère guise to vest a fictitlous jurisdictional status, are not sustained. Such 
being the case, the injunction should be made permanent, unless, as coutended 
by the respondent, the court is without jurisdiction by reason of the citizen- 
ship of the real parties in Interest. It is contended that, while the title was 
vested in Fiske, the complainant, a citizen of New York state, it was so vested 
on a mère naked, self-executing, . dry trust in favor of citizens of Pennsyl- 
vania ; that the latter are the real parties to the coutroversy ; and, if so, this 
court has no jurisdiction in a coutroversy between them and the respondent, 
a Pennsylvania corporation. This question we had before us on a motion 
to (Mmiss the bill. In disposing of such motion we then said: "We are of 
opinion that, under the facts in tliis case, the diverse citizenship of com- 
plainant from that of respondeuts vests jurisdiction in this court under the 
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authorities. Coal Co. v. Blatchford, 78 U. S, 174, 20 L. Ed. 170 ; Morris v. 
Lindauer, 54 Fed. 24, 4 C. G. A. ]fi2: Shirk v. I.a Fayette (C. O.) 52 Fed. 857 ; 
Kerrison v. Stewart, 93 U. S. 155, 23 L. Ed. 843. The motion to dismiss the 
Mil is therefore refused." 

We still remain of the same opinion. Tlie proofs show that Fiske was not 
a mère dry trustée. The entire and complète légal tltle was vested in hlm. 
While the purehase money was paid by others, yet in the déclaration of trust, 
in which he acknowledged his trusteeship to the parties whose citizenship it 
Is claimed would oust jurisdiction, he assumed certain active duties, and un- 
dertook to make conveyanees aceording to the subsequently to he deelarecl 
wishes of his cestuis que trustent. They impliedly undertook to convey to 
hlm certain stock in exchange for the interest in the land owned by one Den- 
nison, a citizen of New York. To euable him to do so, it was necessary for 
him meanwhile to retain the légal tltle and to operate the property. Thls 
was the situation when the blll was flled. To the authorities eited above we 
add Carey v. Brown, 92 U. S. 171. 23 L. Ed. 4B9-, Old Colony Trust Co. v. 
Wichita (C. 0.) 123 Fed. 762; Kreider v. Cole, 149 Fed. 647, 79 0. C. A. 339. 
In view of our former action in this case, and the narrow compass within 
which the questions involved center, we refrain from a further expression of 
views. 

Let a decree, with costs, awarding a permanent Injunction, be prepared. 
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'<^ircuit Court of Appeals, Third Circuit. January 31, 1910.) 

No. 86 (1,292). 

COKPOBATIONS (§ 630*) — DiSSOLtJTION— RiGHT OF DiSSOLVED CORrOEATION TO 

Maintain SriT. 

Under section 59 of the gênerai incorporation act of New .Tersey (1 
Gen. St. 1895, p. 918), which provides that ail corporations, wliether they 
expire by thelr own limitation or be otherwise dissolved, shall be continued 
bodies corporate for the purpose of closing up their affairs and of prose- 
cuting and defending suits, but not for the purpose of continuing the busi- 
ness for which they were establlshed, as construed by tlie higbest court 
of the State, a corporation whose charter bas been rcvoked by the Gov- 
ernor under authorlty of law uiay maintain an action in another state 
for a purpose thereby authorized, notwithstaiiding an allégation that it 
is authorized to do business in the state of suit, wliich is untrue, but is 
not material to the real issue, iior prejudicial to the defen.«e. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2482, 2483 ; 
Dec. Dig. § G30.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Howard M. Hooker & Co. against the Kelly & Jones Com- 
pany. Judgment for plaintiffs, and défendant brings error. Aiîfirmed. 

R. A. & James Balph, for plaintifï in error. George E. Shaw, for 
défendants in error. 

Before GRAY and LANNING, Circuit Judges, and J. B. McPHER- 
SON, District Judge. 

LANNING, Circuit Judge. Howard M. Hooker & Co. is a cor- 
poration organized under the laws of the state of New Jersey. Pur- 

"For other cases see same toplc & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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suant to those laws the Governor of New Jersey, on January 18, 1908, 
by his proclamation, declared the charter of the corporation repealed 
for the nonpayment of taxes. Section 53 of the gênerai corporations 
act of New Jersey (1 Gen. St. 1895, p. 918) is as foUows: 

"AU corporations, whether they expire by their own limitation or lie an- 
nuUed by the Législature or otherwise dissolved, shall be contiuued bodies 
corporate for tlie purpose of prosecutlng aud defeuding suits by or asivinst 
tliem, and of enabliug them to settle and close their affairs, to dispose of and 
convey their jiroperty and to divide their capital, but not for the purpose of 
eontinuing the business for which they were established." 

This action was commenced in the name of Floward M. Hooker & 
Co. against the Kelly & Jones Company about two nionths after the 
date of the Governor's proclamation. Judg-ment was rendered in 
favor of the plaintifï below, and the only question now presented for 
our considération is thus stated by the défendant : 

"Where a state law provides tliat a corporation whose charter lias been 
revoked for nonpayment of taxes cannot tliereafter transact auy business, 
except in winding up its affairs, can such defunct corporation maintain a 
suit without offering évidence to bring it witliin the exception, especially 
where, as in this case, the statement of claini allèges that at the tinie of 
bringing suit it was authorized to do business generally, and where the de- 
fendant dénies the plaintiff's power to sue, and proves on the trial that the 
charter had been revoked before suit?" 

The highest court of New Jersey has held that a corporation whose 
charter has been repealed by the proclamation of the Governor is 
nevertheless continued a body politic for the purposes mentioned in 
section 53 above quoted. American Suretv Co. v. Great White Spirit 
Ce, 58 N. J. Eq. 526, 43 Atl. 579. The' avéraient in the plaintiff's 
statement of claim that it was, at the time of commencing its suit, au- 
thorized to do business in the state of Pennsylvania, and to buy, sell, 
and deal in coke, coal, and other materials, was not true ; but that 
averment was not material to the real issue, and did not in any wise 
embarrass the défendant in its défense on the merits. 

Our conclusion, therefore, is that the judgment of the Circuit Court 
should be affirmed, with costs. 

NOTE. — The follovving is the opinion of Bufllngton, Circuit Judge, in the 
court below: 

BUFFINGTOX, Circuit Judge. After argument and due considération, we 
are of opinion defendant's motion for judgment non obstante veredicto should 
be denied. The plalntifC company's disability by reason of prior nonregistra- 
tion in compliauce with the Pennsylvania act of April 22, 1874 (P. L. 108), was 
removed by Its subséquent compliauce with the requirements of the curative 
act of that state of May 23, 1907 (P. L. 205), which provided: "That wheuever 
any corporation organized and existiug under the laws of any other state, and 
doing business within this commonwealth, shall liave heretofoi'e entered into 
any contraet, bond or obligation with any person, firm or corporation, without 
having flrst established a known place or places of business and designated 
îin authorized agent or agents for the transaction of its business in this com- 
monwealth, the said contraet, bond or obligation shall be binding upon the 
l)arties thereto, and siieh corporation may enforce tlie same in tlie courts of 
this commonwealth: Provided that it has subsequently, and prior to the pas- 
sage of this act, complied with the laws of this commonwealtli by establishiug 
a known place or places of business and designating au authorized agent or 
agents for the transaction of its business within the same: And provided fur- 
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ther, that it shall, before commencing any suit iipon such contract. bond or ob- 
ligation, pay ail taxes that would liave accrned to the eonimonwealth of Penn- 
sylvania if It bad complied wlth tbe laws of Peunsylvauia at the tiiiie of be- 
glmiing to do business therein." This diSLioses of defeudaut's flrst ground in 
support of its motion. 

ïhe second ground. namely, the failure to register as provided by section 
19 of the act of June 1, 1889 (P. L. 420), is met by the case of pittsl]urgh, Va. 
& 0. Rallway Co. v. P., C. & St. L. Ry. C«., 159 Pa. S.Sl, 28 Atl. 1.55, whieh 
holds that act is nierely directory, and only coucerns the payaient of state 
taxes. 

As to the third ground, namely, that the plaintifC comp<any cannot maintain 
this suit by reason of the invalidation of its charter by the state of New Jer- 
sey, whieh created it, it is sufflcient to say that the laws of New .Tersey pre- 
vent such a resuit. See 1 Gen. St. N. J. 1895, p. 918, § 53. That section pro- 
vides: "Ail corporations, whether tbey expire by their own liuiitation or be 
amiulled by the Législature or otherwi.se dissolved shall be continued bodies 
corporate for the purpose of prosecuting and defending suit» by or against 
theni and to enable them to settle and close their affairs, to dispose of and 
convey their property, and to divide their capital, but not for the puropse of 
continuing the business for whieh they were established." And it is held by 
the courts of New Jersey — Grey v. Newark l'iank Road Co., 05 N. J. Law, 603, 
48 Atl. 557, and American Surety Company v. Great White Spirit Co., 58 N. J. 
Eq. 526, 43 Atl. 579 — that, for the purpose of closing up its affairs, such a 
corporation still retains corporate power. 

In accordance with thèse views, judgment will be entered for the plaintitt" 
on the verdict. 



TLOEENCE MFG. CO. v. J. C. DOWD & CO. 

(Circuit Court of Appeals, Second Circuit. April 11, 1910.) 

No. 196. 

1. Trade-Marks and Teade-Names (§ 3*) — Nature of Name— Descriptive 

ClIAEACTER. 

ïhe Word "Keepclean," as applied to tooth brushes, is descriptive, and 
is not, therefore, a proper subject of a valid trade-mark. 

[Ed. Note. — For other cases, see Xrade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7; Dec. Dig. § 3.*] 

2. Tbade-Marks and Trade-Names (§ 70*)— Unfair Compétition. 

Complainant having inanufacturert and soUl superlor toilet brushes un- 
der the name "Keepclean," défendant'» manufacture and sale of tooth 
bTushes under the word "Sta-Kleeu," printed iu the same red letters and 
dressed in the same character of a package as that used by complainant, 
constituted unlawtul conii)etltion ; and this notwithstanding défendant ap- 
plied the name "Sta-Kleen" to tooth- brushes before complainant com- 
menced the manufacture and sale of tooth brushes under its mark. 

FEid. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dig. § 70.» 

Unfair compétition in use of trade-mark, see notes to Scheuer v. Hui- 
ler, 20 O. C. A. 1G5 ; Lare v. Harper & Bros., 30 C. C. A. 376.] 

3. Tbade-Marks and Tkade-Nambs (§ 75*)— UNLAwrui. Compétition- De- 

ceit. 

Where, in an action for unlawful compétition, the style and dress of 
defendant's article was such as to deceive purchasers into believing they 
were buying goods of complainant's manufacture, it was not necessary for 
complainant to show, In a suit for unlawful compétition, that innocent 
purchasers had been in fact deceived. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 86 ; Dec. Dig. § 75.*] 

•For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



74 178 FEDERAL REPORTEE. 

Appeal from tlie Circuit Court of the United States for the South- 
ern District of New York. 

Suit by the Florence Manufacturing Company against J. C. Dowd 
& Co. for infringement of complainant's registered trade-mark "Keep- 
clean" as applied to brushes, and for alleged unfair compétition in the 
use of the words "Sta-Kleen" as appHed to brushes, and aiso by sim- 
ulating complainant's boxes and labels and imitating generally com- 
plainant's manner of dressing its goods. From a decree for défend- 
ant, complainant appeals. Reversed and remanded, with instructions. 

See, also, 171 Fed. 122. 

Macleod, Calver, Copeland & Dike (William A. Macleod, William 
A. Copeland, and George P. Dike, of counsel), for appellant. 
A. Bell Malcomson, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. We agrée with the Circuit Court in thinking 
that the word "Keepclean," as applied to tooth brushes, is descriptive 
merely and is therefore not the subject of a vahd trade-mark. If the 
distinguishing feature of the brush, which its fawner desuxs to einpha- 
size, is its capacity for keeping clean, he could hardly find any différent 
words in which to convey his meaning. 

It will probably be conceded that the adjective "cleau" cannot be 
appropriated as a trade-mark to designate a particular line of goods, 
no matter how free from dirt thçy may be. If they hâve the charac- 
teristic of retaining this condition for a longer period than other simi- 
lar goods, it is plain that their owner cannot be permitted to pre-empt 
the description of this capacity to remain clean, or keep clean or stay 
clean. For this reason both parties were refused trade-marks under 
the act of 1905, the Patent Office holding that both "Keepclean" and 
"Sta-Kleen" were descriptive merely. It follows, therefore, that as 
the complainant has a perfect right to advertise the tendency of its 
brushes to keep clean, the défendants hâve an equal right to inform 
the public of the similar tendency of their brushes to stay clean, pro- 
vided they do so fairly. Asphalt Co. v. Standard Paint Co., 163 Fed. 
977, 90 C. C. A. 195. 

The question of unfair compétition remains. The défendants argue 
that this cause of action has not been sustained for the following rea- 
sons : 

First. When the défendants commenced the sale of the "Sta-Kleen" 
tooth brushes, the complainant had not added a tooth brush to its séries 
of toilet brushes. It is, therefore, urged by the défendants that they 
had a right tq use complainant's trade-name to designate a brush which 
the complainant did notmake. They further maintain that there can 
be no unfair compétition in the sale of an article in which the parties 
do not compete, and in no event can the corriplainant be damaged, be- 
cause it lost no sales of tooth brushes. 

Second. It is argued that there is no évidence that the défendants' 
goods hâve been accepted by innocent pvuxhasers as the goods of the 
complainant. ■ 



FLORENCE MFG. CO. V, J. C. DOWD & CO. 7t> 

We cannot resist the conclusion that the défendants take too narrow 
a view of the law as it relates to unfair compétition. The law has 
a three-fold object: First, to protect the honest trader in the business 
which fairly belongs to him; second, to punish the dishonest trader 
who is taking his competitor's business away by unfair means; and, 
third, to protect the public from déception. 

There are facts in the record upon which a plausible argument can 
be founded that the défendants deliberately intended to simulate the 
complainant's marks, boxes and labels for the purpose of securing a 
portion of its trade in brushes. It is, however, unnecessary to rest ths. 
décision upon controverted facts. 

It is so easy for the honest business man, who wishes to sell his 
goods upon their merits, to sélect from the entire material universe, 
which is before him, symbols, marks and coverings which by no pos- 
sibility can cause confusion between his goods and those of competi- 
tors, that the courts look with suspicion upon one who, in dressing his 
goods for the market, approaches so near to his successful rival that 
the public may fail to distinguish between them. The law is not made 
for the protection of experts,, but for the public — that vast multitude 
which includes the ignorant, the unthinking and the credulous, who, 
in making purchases, do not stop to analyze, but are governed by 
appearances and gênerai impressions. We agrée with the judge of 
the Circuit Court in thinking that if "Keepclean" were a valid trade- 
mark "Sta-Kleen" would infringe it, and we may therefore consider 
the question of unfair compétition as if the former word had been 
appropriated. 

Can there be a doubt that a person familiar with the complainant's 
brushes and believing them to be of superior quality, would, if he saw 
"Keepclean" upon a tooth brush" box in a drug store, purchase it, be- 
lieving it to contain a brush made by the Blorence Manufacturing 
Company? That he would be misled — to a less degrec, perhaps — by 
the use of the word "Sta-Kleen" printed in the same red lettcrs and in 
the same position on the box, seems equally clear. 

But it is urged that as the complainant did not manufacture tooth 
brushes at the time the défendants entered the field, it cannot be in- 
jured by the sale of tooth brushes by others. We do not think the con- 
clusion follows. The complainant had acquired a réputation as the 
matmfacturer of high grade toilet brushes; it certainly had a right to 
include tooth brushes at any time, and, vi'hen it did so, purchasers who 
were acquainted with the high character of its goods, would quite 
likely purchase its tooth brushes, deeming its previous réputation a 
guaranty of excellence. In other words, the complainant did not 
abandon the right to make "Keepclean" tooth brushes because it did 
not at the outset make such brushes, as well as other varieties of toilet 
brushes. 

Test it by an illustration: Suppose a hatter had for years engaged 
in making silk hats and "Derbys" and as such had acquired an enviable 
réputation, but had never made straw hats ; could the proposition be 
successfully maintained that 3 rival could make straw hats and offer 
them to the public in circumstances which would lead them to believe 
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they were procuring the product of the old established manufactory? 
The public is deceived by such conduct, the réputation of the estab- 
lished manufacturer is injured if the goods represented to be his are 
of inferior quality and he is hindered in entering a field which he has 
a right to enter at any time he sees fit. Thèse views are, we think, 
sustained by the f oUowing authorities : ColHns Co. v. Ames Co. (C. 
C.) 18 Fed. 561 ; Holeproof Co. v. Wallach, 172 Fed. 859, 97 C. C. A. 
363; Holeproof Co. v. Fitts (C. C.) 167 Fed. 378; American Tobacco 
Co. V. Polacsek (C. C.) 170 Fed.117. 

The argument in thèse cases is a simple one : Where the défendant 
has so dressed his goods that they may be mistaken for the goods of 
the complainant his motive in so doing is either honest or dishonest ; if 
honest, he should stop voluntarily; and, if dishonest, he should be 
compelled to stop. 

The decree is reversed with costs to the complainant and the cause is 
remanded to the Circuit Court with instructions to enter a decree in 
accordance with this opinion. 



THE PONCE. 

(Circuit Court of Appeals, Second Circuit March 7, 1910.) 

No. 136. 

1. Shipping (§ 65*)— Cabriaoe of Goods— Sale of Peeishable Cargo in Port 

of distkess— duty to notift consignees. 

Where a steamer from Porto Kico to New York with a cargo of oranges 
was compelled to put in for repairs at an intermediate port from whlch 
there was télégraphie communication with New York, it was the duty of 
the master to notify the consignées of the cargo and ask for instructions 
before selling the same at public sale, and his fallure to do so rendered 
the vessel liable for any loss proved to hâve resulted. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dlg. § 281 ; Dec. Dig. 
§65.»] 

2. Admibalty (§ 122*) — Costs— Effect of Tendeb— Necessity of Deposit. 

Under admlralty rule 36 of the District Court for the Southern District 
of New York, whlch provides that a tender inter partes before suit shall 
be of no avail in défense or in diseharge of costs nnless on suit brought 
the same tender Is deposlted in court, a clalmant who falled to deposit 
the amount is liable for interest thereon and for costs of such court, al- 
though llbelant failed to recover a more favorable decree. 

[Ed. Note. — For other cases, see Admiralty, Cent Dig. § 820; Dec. Dig. 
S 122.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Suit in admiralty by Thomas Connery against the steamship Ponce. 
Decree for libelant, from which he appeals. Modified and affirmed. 

Philip S. Saitta (Albert A. Wray and Stephen Callaghan, of coun- 
sel), for appellant. 

Wing, Putnam & Burlingham (Charles C. Burlingham and Léo Ev- 
erett, of counsel), for appellee. 

*For other cases see same topic & % numbeib lu Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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Before LACOMBE and WARD, Circuit Judges, and ADAMS, 
District Judge. 

WARD, Circuit Judge. In this case the steamer Ponce, on a voy- 
age from Porto Rico to New York laden with oranges, broke her 
tail shaft and put into Bermuda for repairs. Neither the master nor 
the owners of the steamer communicated with the consignées, aUhough 
their addresses were known, for the purpose of informing them of the 
accident and of asking for instructions about their consignments. A 
survey held at Bermuda recommended the sale of the fruit there. A 
pubHc sale was held at which prices reasonable in Bermuda were ob- 
tained, although, compared with the cost of the fruit, resulting in a 
loss to the owners. The trial judge held that it'was the duty of the 
master to communicate with the owners, as he could readily hâve done 
before selling their goods, notwithstanding that they were perishable 
and perishing. We think he was right in this. It does not follow 
that a master of a gênerai ship laden with perishable cargo in a port 
of distress will necessarily be bound by the instructions of the owners 
of the cargo. Some might insist upon their cargo being brought on 
in the ship, others might require theirs to be transshipped, and still 
others might require theirs to be sold at the port of distress. Conceiv- 
ably it might be impossible for the master in justice to ail to carry out 
the instructions of each. In view of the stowage of the various con- 
signments it might be impossible to discharge the goods of A. for sale, 
and at the same time to proceed immediately with the goods of B. or 
transship the goods of C. In case of very perishable cargo it may be 
the duty of the master to sell before he gets any answer from the cargo 
owners or even before communicating with them. Every case will 
dépend largely upon its own circumstances. 

Of course, the object of communicating with owners of cargo is to 
give notice and ask for instructions. The libelant had actual notice, 
though not from the master, of the proposed sale, entered into com- 
munication with the claimant, but gave no counter instructions as to 
his own consignment. Whether the owners of the other consignments 
mentioned in the libel subsequently assigned to the libelant had notice 
does not appear. Other consignées were examined as witnesses who 
were not asked whether or not they were aware of the situation, which 
we think must hâve been generally known among the fruit trade of 
this port. 

The foregoing considérations are not important in this particular 
case because the trial judge, finding the master at fault, held the 
measure of the shipowner's liability to be the différence between the 
actual proceeds of sale of the oranges and the price they would hâve 
brought less expenses if they had been carried on to New York, which 
he found to be nothing. We concur in both thèse findings, But we 
think the owners are liable for interest on the proceeds of sale in their 
hands and also for costs of the District Court, because although they 
offered to pay over the proceeds of sale to the libelant they did not 
after suit brought pay moneys into court in accordance with rule 36 
•of the District Court, which reads: 



78 178 FEDERAL REPORTER, 

"A tender inter partes before suit shall be of no avall in defeuse or In dis- 
charge of costs unless on suit brought and l>ef ore answer, plea or claim filed, 
the same tender is deposited in tlie court to abide the order or decree to be 
made in tlie matter. 

"At^any tlme not less tlian 14 days before trial the resxwndent or claimant 
may serve upon the libelant's proctor a written offer to allow a decree to be 
taken agalnst him for the sum of money therein specified, with costs, to the 
date of the offer to be taxed, which the libelant may within ten days there- 
after accept, and the libelant f ail to obtain a more favorable decree, he cannot 
recover costs from the time of the offer; but if the respondent or claimant 
deposits the amount of his ofCer, or tender, and the clerk's fées by paying out 
the same, with the clerk, the respondent shall recover costs from the time of 
deposlt If the libelant does not recover a more favorable decree." 

Thus modified, the decree in favor of the libelant is affirmed, with 
costs of this court to the claimant. 



DICKINSON, Sheriflf, v. SUNDAY CRBBK 00. 
(Circuit Court of Appeals, Fourth Circuit. April 14, 1910.) 
' No. 960. 

APPEAL AND EeBOE (§ 70*)— FiNAL JUDGMBNT— SUSTAIKING DEMUBBER. 

Where an order sustalned a demurrer to the déclaration and to eaeh 
count thereof, giving plaintiff leave to amend within a specified time, 
such order, on expiraition of the time vyithout amendment, was not self- 
executliig and final vcithout an order dismissing the cause, and was there- 
fore insufflcient to sustain a writ of error. 

[I5d. Note. — For other cases, see Appeal and Error, Cent. Dig. § 369; 
Dec. Dig. § 70.*] 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia. 

Action by R. H. Dickinson, as Sheriflf of Fayette County, and as 
such sheriflf administrator of the estate of Andrew Yanoski, deceased, 
against the Sunday Creek Company, a corporation. Krom an order sus- 
taining a demurrer to the déclaration, plaintiflf brings error. On mo- 
tion to dismiss. Granted. 

Edmund R. French, for plaintiff in error. 
Brown, Jackson & Knight, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge. The plaintiff in error brought this action 
against the défendant below in the Circuit Court of the United States 
for the Southern District of West Virginia, at Charleston, and after 
the service of summons, filed his déclaration on the 5th day of April, 
1909, in trespass on the case, whereby he sought to recover of the de- 
fendant damages for the death of his intestate, alleged to hâve been 
caused by the négligence of the défendant in f ailing to provide a saf e 
place to work for intestate who was in the employment of défendant. 

•For other cases see same topic & | numbek in Dec. & Aiù. Digs. 1907 to date, & Rep'r Indexes 
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Défendant demurred to the déclaration. The court below sustained 
the demurrer by the following order, entered June 29, 1909 : 

"This day came the parties, by thelr respective attomeys, and thereupon 
the défendant demurred to the déclaration heretofore filed herein, and to each 
count thereof, in whlch demurrer the plaiiitiff jolned, and the matters of law 
arising upon the sald demurrer were argued at length by counsel and submit- 
ted to the court, upon considération whereof the court doth sustain the said 
demurrer to said déclaration, and to each count thereof, to which action and 
rullng of the court the plalntifC, by his attorney, objecta and excepta. And on 
motion of the plaintiff he is glven leave to file an amended déclaration herein 
on or before August rules, 1909, should he be so advised." 

Thereupon the plaintiff sued out a writ of error from this court to 
hâve the action of the court below reviewed. The case is before us 
now on a motion of défendant in error to dismiss the writ of error, on 
the ground that the order in question was not a final judgment and that 
the writ was prematurely sued out. 

Plaintiff insists that, as he did not avail himself of the privilège ex- 
tended to him by the court of filing an amended déclaration within the 
time limited, the court lost control of the case, and there was no fur- 
ther action necessary to put an end to it. We do not agrée with this 
proposition. On the other hand, it is our opinion that by the terms of 
the order the case remained on the docket for f urther proceedings, and 
it was vi'ithin the power of the court, even after the time for amend- 
ment expired, exercising its discrétion, for sufficient cause to hâve 
further extended the time for an amended déclaration to be filed. We 
are of the opinion, also, that although plaintiff failed or refused to file 
his amended pleading after the entry of the order in question within 
the time prescribed, that the said order is not self-executing and final, 
but that an order dismissing the case was necessary to finally dispose 
of it. 

The writ of error is dismissed. 



NATIONAL CASH REGISTER CO. v. AMERICAN CASH REGISTER CO. 

(Circuit Court of Appeals, Second Circuit March 21, 1910.) 

No. 187. 

1. Patents (§ 80*)— Patentasixity— Pkior Public Use or Sale. 

The purpose of the provision of Rev. St. § 4920 (U. S. Comp. St. 1901, 
p. 3394), making it a défense to an action for infringement of a patent 
that the patented invention had been in publie use or on sale in this coun- 
try for more than two years before the application for the patent, is to 
require a patentée to act promptly in securing his patent, and he cannot 
hâve the monopoly given by tbe patent laws unless he relies upon their 
protection and seeks it early. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 103; Dec. Dlg. 
§ 80.* 

Priorlty and continuance of public use of invention as afPectlng patenta- 
bilitv. see note to Eastman v. Mayor, etc., of City of New York, 69 C. C. 
A. 646.] 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



80 178 FEDERAL EBPOKTEK. 

2. Patents (§ 78*)^Patentabiliiy— Pbioe Sale. 

A single sale oî a single machine by tlie inventer more than two years 
before his application for a patent thereon, wlthout restrletlou as to Its 
use, is sufficient to invalidate the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 99;, Dec. Dig. § 
78.*] 

3. Patents (§ 70*) — Patentability— Prior "Sale." 

The manufacture of a machine upon an order for its coostrticti'y,., fol- 
lovved by its dellvery and acceptance, constltutes a "sale" wlthij the pat- 
ent statute. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 98 ; Dec. Dlg. % 
70.* 

For other définitions, see Words and Phrases, vol. 7, pp. C291-G30G ; 
vol. 8, p. 7793.] 

4. Patents (§ 328*) — Validity— Cash Registee. 

ïhe Juengst patent, No. 499,294, for a cash reglster, Is void because of 
the sale of a machine embotlying the completed invention more than two 
years before application for the patent. 

Appeal from the Circuit Court of tlie United States for the South- 
ern District of New York. 

Suit in equity by the National Cash Register Company against the 
American Cash Register Company. Decree for complainant, and de- 
fendant appeals. Reversed. 

Border Bowman, P. A. Staley, and Charles W. Stapleton, for ap- 
pellant. 

Drury W. Cooper and J. B. Hayward, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is a suit in equity to restrain the al- 
ieged infringement of letters patent No. 499,294, dated June 13, 1893, 
and issued to Charles A. Juengst, assigner, for an improvement in 
cash registers. 

The défendant at the outset questions the jurisdiction of the Cir- 
cuit Court, and then sets up several défenses, only the first of which 
we will be called upon to consider. 

The jurisdictional contention is that the complainant has failed to 
show the commission of an act of infringement within the district. 
In our opinion this contention is without foundation. The proof 
clearly shows a sale of an infringing machine in New York City, al- 
though, in view of our disposition of the cause, we need not review it. 
The Circuit Court had jurisdiction. 

The first défense to the merits — following the order of the defend- 
ant's brief — is that the machine of the patentée was on sale in this 
country earlier than two years before the patent was applied for. 

The défense of constructive abandonment through prior sale first 
î^ppeared in the patent act of 1836 (Act July 4, 1836, c. 357, 5 Stat. 
117), which provided that a défendant might défend by showing that 
the patented thing "had been in public use or on sale with the consent 
and allowance of the patentée before his application for a patent." 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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This provision was modified by the patent act of 1839 (Act Mardi 3, 
1839, c. 88, 5 Stat. 353), which provided that purchases and sales prior 
to the application for the patent should not invalidate it except on 
proof "that such purchase, sale or prior use had been for more than 
two years prior to the application." The consolidated patent act of 
1870 (Rev. St. § 4920 ; also, section 4886) provided that a défendant 
mig'ht show by way of défense that the patented device "had been in 
public use or on sale in this country, for more than two years before 
his application for a patent." And this language bas not been changed 
by the amendments of 1897 (Act March 3, 1897, c. 391, §§ 1, 2, 29 
Stat. 692 [U. S. Comp. St. 1901. p. 3394]) and 1903 (Act March 3, 
1903, c. 1019, 32 Stat. 1225 [U. S. Comp. St. 1901, p. 1270]). 

The purpose of thèse provisions was and is to compel an inventor 
who seeks the monopoly afïorded by the patent statutes to act vi'ith 
promptitude. An inventor who bas regard for his invention will not 
delay applying for protection. The laws give him ample time. If he 
permit the public to use that which he has invented and stand by for 
years while they use it, he loses the right to take it back from the 
public. If he chooses to sell the machine embodying his invention 
without the protection of a patent, it will be presumed that he does 
not désire it. The exclusive provileges given by the patent laws are 
coupled with the corresponding obligations to rely upon those laws 
and to seek their protection early. 

Let us see whether the inventor in this case duly sought the pro- 
tection of the patent laws or chose to sell the machine which he had 
invented without protection. The testimony hère and in the inter- 
férence record shows the f ollowing f acts : 

In 1886 the Kruse Check & Adding Machine Company was in busi- 
ness in New York manufacturing check machines. This company 
became interested in cash registers operated by key levers and made an 
arrangement with George Juengst & Sons, a firm engaged in the manu- 
facture of machinists' tools at (proton Falls, N. Y., "to get them up" a 
cash register of that kind. The Kruse Company furnished no plans, 
drawings, or descriptions. Charles A. Juengst, the présent patentée, 
was a member of the firm of George Juengst & Sons, and after one 
unsuccessful effort he invented and constructed a machine which was 
successful and which precisely embodies the invention of the patent 
in suit; the drawings of the patent being made from such machine. 
This machine was completed about July, 1886, and was retained at 
Croton Falls for some months, when it was accepted by the Kruse 
Company and was shipped to them at New York. 

No arrangement was made regarding the price to be paid for the 
machine, but some months after it was completed and accepted Juengst 
& Sons presented a bill for work, labor, and materials in making both 
the successful and the unsuccessful machine which was duly paid by 
the Kruse Company. The priées charged were less than the ordinary 
charges made by the Juengst firm for other work because they hoped 
to receive further work in building the machines. There was, how- 
ever, no arrangement or agreement that they should bave further 
work, and there is no évidence to warrant a finding that there was any 
178 F.— 6 
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joint undertaking or venture. The priées, while less than usual, at- 
forded some profit to the firm. 

No arrangement was made between the inventor and the Kruse 
Company with respect to the sale of the invention as distinguished 
from the machine or with respect to an appHcation for a patent. No 
restrictions or Hmitations were placed upon the use or disposition of 
the machine. It was ordered by, made for, delivered to, and paid for 
by, the Kruse Company, and that seems to hâve been the beginning 
and thé end of the matter between the original parties. The Kruse 
Company did nothing regarding the manufacture of additional ma- 
chines. One reason seems to hâve been the fear that the machine in- 
fringed prior patents. The machine remained in the office of the 
Kruse Company, and no improvements upon it or experiments with it 
were made or attempted. 

In 1889 the Kruse Company sold its assets to the Lamson Con- 
solidated Store Service Company, and the machine in question was 
embraced in the sale among the "unconsidered trifles" — to use the 
appropriate language of the judge of the Circuit Court. Some time 
after this sale, Juengst, the inventor, was induced by the Lamson 
Company to apply for a patent upon bis invention. This seems to 
hâve been done for the purpose of forcing an interférence with certain 
patents which had then just been granted. 

Assuming that the manufacture of the machine which concededly 
embodied the invention of the patent in suit and its subséquent deliv- 
ery and acceptance constituted a "sale" within the meaning of the 
patent act, it is clear that it took place more than two years before the 
application was filed. It is also clear that it was not made for expéri- 
mental purposes. The testimony in behalf of the complainant is very 
strong that the machine was in perfect working order when delivered, 
and no one made any experiments with it. Indeed, the complainant's 
contentions are quite inconsistent with any claim that the machine was 
an experiment and its sale for expérimental uses. The authorities 
holding that the sale of an article primarily for expérimental purposes 
will not invalidate a patent are, therefore, inappHcable. 

Again, assuming that the transaction between the inventor and the 
Kruse Company constituted a sale, the fact that there was only a 
single sale of a single machine does not save the patent. One sale 
before the two years' period will invalidate a patent as well as many. 

In Smith & Griggs Mfg. Co. v. Sprague, 123 U. S. 249, 257, 8 Sup. 
Ct. 122, 126 (31 h. Ed. 141), the Suprême Court sa,id: 

"A single sale to anotlier of sueh a machine as that shown to hâve been In 
use by the complainant more than two years prior to the date of lils applica- 
tion would certainly hâve defeated his right to a patent." 

See, also, ConsoHdatëd Fruit Jar Co. v. Wright, 94 U. S. 92, 24 L. 
Ed. 68 ; Covert v. Covert (C. C.) 106 Fed. 183 ; Henry v. Francestown 
Soap-Stone Cp. (C. C.) 2 Fed. 78. 

We recur, then, to the question whether there was a sale of the 
machine by the inventor to the Kruse Company. If the manufacture 
of a rnachine upon an order for its construction, followed by its de- 
livéry and acceptance, constit'utes a "sale" within the meaning of the 
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patent statute^ a sale is shown hère. The transaction was complétée! 
by the delivery and acceptance of the machine. The title then passed. 
There is nothing- to indicate that it was întended that the machine 
should belong to the Kruse Company as the work progressed. The 
transaction in question seems to hâve been a "sale" within the décision 
in Campbell v. Mayor, etc., of New York (C. C.) 36 Fed. 263 (com- 
pare Eastman v. New York, 134 Fed. 844, 69 C. C. A. 628), relied upon 
by the complainant. Judge Wheeler said : 

"The statute uses the word 'sale' siniply, and refers to the sale as a com- 
pleted transaction, requîred to hâve been fully accomplished at least two 
years prior to the application, in order to defeat the patent. An order for the 
construction of the eugine accepted would not make a sale of it. If the terms 
of the order were such that the construction as it progressed was for the city, 
and the maker merély furnished the labor and niaterials which became the 
property of the city wheu used, the city itself would construct the engine, and 
there would be no purchase of it by, or sale of it to, the city, and nothing, in 
the View now taken of tlie effect of construction, to afCect the rlght of the in- 
venter to a patent until tliere was use of the engine by the city. And if the 
terms were such that the engine remained ail the while the property of the 
maker as it was being built, a passing of the title afterwards would be neces- 
sary to make a sale to the city. Thls would not be done by merely forward- 
ing the engine. It would be the property of the maker when forvs'arded, and 
delivery to and acceptance by the city would be necessary to make It the prop- 
erty of the city." 

The more serions question whether the transaction between the 
Juengst firm and the Kruse Company amounted- to a sale of the ma- 
chine grows out of the distinction in the law of sales between a con- 
tract to manufacture and a contract to sell. The latter falls within, 
and the former without, the statute of frauds, and the décisions both 
in this country and in England draw fine distinctions and are the re- 
verse of uniform. Undoubtedly, according to the weight of author- 
ity, the contract we are considering would not be a sale within the 
statute df frauds. And yet we think that the application of the patent 
act should not be made to dépend upon "the 'witty diversities' (Yelv. 
33) of the law of sales." Rearick v. Pennsylvania, 203 U. S. 507, 27 
Sup. Ct. 159, 51 L. Ed. 295. 

As already shown, the law présumes that an inventor bas abandoned 
his invention if he sells the article which embodies it and delays more 
than two years applying for a patent. If he is satisfied to let the pub- 
lic hâve the thing which he bas invented without protection, he will 
be regarded, at the end of the statutory period, as not desiring protec- 
tion. Manufacturing and delivering a machine upon an advance order 
indicate just as much an intention to abandon the invention as deliver- 
ing it when completed upon an order then obtained. If Juengst had 
manufactured the machine without an order and then sold it to the 
Kruse Company, a "sale" within the statute would be manifest. We 
think it would be altogether too technical and wholly out of accord 
with the purpose of the patent laws to hold that the manufacture and 
delivery of the machine upon an order obtained in advance amounted 
to anything différent. In our opinion the disposition by an inventor 
for a pecuniary considération of the article invented amounts to a 
"sale" within the meaning of the patent act, whether such disposition 
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be îïiade in accordance with a contract to manufacture such article or 
td sell it after manufacture. 

For thèse reasons we think that the défendant has shown a sale of 
the machine of the patent more than two years before the patent was 
apphed for and that it is invahd. Moreover, while placing our déci- 
sion upon the ground of constructive abandonment by prior sale, we 
must point out that the testimony goes a long way toward showing 
actual abandonment. The application for the patent seems to hâve 
been an afterthought, and the following language from Smith & Davis 
Mfg. Co. V. Mellon, 58 Fed. 705, 708, 7 C. C. A. 439, 442, seems an 
appropriate conclusion to this opinion: 

"In conclusion It may be sald that the matter of obtalning a patent was an 
afterthought, and one that came too late to be of any avail to the patentée, 
even lî there was In the construction of the bed such a display of inventive 
skill, and such novelty and utility, as gave rlght to a patent, and of that we 
express no opinion." 

The decree of the Circuit Court is reversed, with costs, and the cause 
is remanded, with instructions to dismiss the bill, with costs. 



GENERAL ELECTUIO CO. v. KTCHMOND STREET & INTERURBAN 

RY. CO. 

(Circuit Court of Appeals, Seventh Circuit. December 2, 1909.) 

No. 1,575. 

1. Patents (§ 136*) — Reissues — Authoiîity to Grant. 

To authorlze the Commlssloner of Patents to grant a reissue under 
Rev. St. § 4916 (U. S. Corap. St. 1901, p. 3393), elther the original spécifica- 
tion must be defective or insufficlent, or the original clalms must embrace 
more than the patentée had a right to clalm as new. 

[Eu. Note. — For other cases, see Patents, Cent Dig. § 198% ; Dec. Dig. § 
136.*] 

2. Patents (§ 144*) — Reissues— Rev iew of Findings of Commissioneb. 

Plndings by the Commissioner that a légal condition exlsts and Is avall- 
able to authorlze the granting of a relssue are concluslve In so far as 
they dépend upon credlbllity and weight of évidence, but in so far as they 
dépend upon the légal interprétation and efCect of admlttedly genuine 
documents or other undisputed évidence they are revlewable in court. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 215-217; Dec. 
Dig. i 144.*] 

3. Patents (§ 136*) — Reissubs— Validitt. 

A reissue patent applied for, not for the purpose of narrowing the orig- 
inal patent because the patentée had claimed too much, but for the pur- 
pose of giving him a broader monopoly, and the clalms of which as re- 
cast bave that effect, Is unauthorlzed and void. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 198% ; Dec. Dig. 
{ 136.*] 

4. Patents (§ 328*) — Validitt of Reissue— Electric Controlleb. 

The Potter reissue patent, No. 12,241 (original No. 524,396), for a con- 
troUer for electric motors, is vold as broader than the original as to cer- 
tain of the clalms and unauthorlzed. 
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Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Suit in equity by the General Electric Company against Richmond 
Street & Interurban Railway Company. Decree for défendant, and 
complainant appeals. Affirmed. 

Appellant's bill for alleged infringement of elaims 1, 2, 5, 10, 11, 12, and 13 
of reissue No. 12,241, July 19, 1904, to Potter, appellant's assigner, was dis- 
mlssed for want of equity. The original patent was No. 524,396, August 14, 
1894, for Improvements In eontrollers for eleetrlc motors. 

TUe elaims of the original, correspondlng to the elaims of the reissue In 
suit, together wlth the drawing and descrlptl%'e matter explanatory of cer- 
tain f satures of the invention, were as follows: 



riB.Ti ^ 




"For interrupting any arc which may be formed upon brealiing contact be- 
tween any of the Angers, I, and the contact plates H, I hâve provlded an elec- 
tro-magnet, K, whieh is plaeed in the ineloslng case adjacent to the switch- 
cyllnder at its mlddle point and whieh Is provlded wlth a plvoted pôle pièce, 
N, extending laterally in each direction from the eore of the magnat, and ter- 
minating at a point adjacent to the Une of contact Angers, I. The opposite 
end of the magnet core rests against the baclî plate of the ineloslng case, so 
that the latter forms a part of the magnetic circuit. A ridge, O, is east on the 
back plate of the ineloslng case, D, at a point opposite the plvoted pôle pièce, 
N. By this arrangement, the point at which the circuit is broken between An- 
gers I and contact plate H Is dlrectly in the Une of the magnetic circuit, and 
any arc will be interrupted, but to assist the magnetic effect upon the arc, I 
hâve provlded at each Anger, I, an arc deflector, P, consistlng of a small chute 
or chïmney of insulatlng material Into which the are is forced by what may 
be termed the 'magnetic blast.' This deflector, P, is constructed of two strips, 
pi, p2, of Aber, plaeed transversely to the Une of any arc that would be 
formed, the latter belng bolted to the pivoted pôle pièce, N, and the two strips 
separated by a séries of small partitions, ps, whieh divide the space between 
the two strips Into a séries of eells whieh form the chutes above referred to. 
The partitions, ps, hâve each two prongs eurved to fit the cireumference of 
the Insulatlng cylinder. G, as shown in Fig. 7, so that they may also assist 
in separatïng the successive contact plates H. It is obvions that the deflsctor, 
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P, and pôle pièce; K, to wlticli It Is attached can lie refidlly swung outward aa 
Indlcated by the dotted Unes in Fig. 7, so as to give ready access to the Interior 
of the meeUanism. The plvoted pôle pièce is uormally held in position by a set 
screw, k." 

"1. The combihation in an electric controller, of a switch havlng a multiplic- 
ity of contacts and a blow-out magnet havlng a common pôle pièce extend- 
ing from a common core to points adjacent to the several circuit-breaking 
points of the switch. 

"2. The combination In an electric controller, of a cylindrical switch havlng 
a séries of insulated contact plates adapted to engage with a corresponding 
séries of stationary contact fingers and a magnet havlng an extended pôle pièce 
reaching to points^ adjacent to the several circtilt-breaking points between the 
said Angers and' 'the said plates.*' 

"5. In a series-parallel controller, a séries of contacts upon a cyliuder, a 
séries of flxed contacts co-operating with them, and a séries of iusulatnig septa 
carried upon an arm and adapted to be interposed between the contacts, as de- 
seribed." , " 

"10. The combination with a switch, of a magnet havlng its pôles adjacent 
to the contact-breaking points of the switch, and an arc deflector also adjacent 
to the contact-breaking points of the switch. 

"11. The combination with a switch, of a magnet havlng its pôles adjacent 
to contact-breaking points of the switch, and an arc deflector consisting of a 
chute or ehimney also adjacent to the contact breaking points of the switch. 

"12. The combination with a switch of a magnet having its pôles adjacent 
to contact-breaking points; of the switch, and'an arc deflector consisting of a 
chute or ehimney also adjacent to the contact-breaking points of the switch, 
and havlng its walls placed transversely to the Une of the arc. 

"13. The combination with a switch havlng a multlpliclty of contact-break- 
ing points, of a magnet havlng its pôles adjacent to said points, and an are 
deflector consisting of a séries of chutes or chimneys adjacent to the respec- 
tive circuit-breaking points." 

In the reissue, ail the drawlngs and the wordlng of daims 1, 2. and 5 re- 
malned the same as in the original. Claims 10, 11, 12, and 13 and the descrip- 
tion pertaining thereto were chUnged to read thus: 

"For interrupting any are whlch may be. fprmed upon breaking contact be- 
tween any of the fingers, I.and the contact plates, H, I bave provided an elec- 
tro-magnet, K, whlch Is placed in the incloshig case adjacent to the switch- 
eylinder at its middle point and whlch is provided with a plvoted pôle pièce, 
N, extending laterally in each direction from the core of the magnet and ter- 
minating at a point adjacent to the Une of contact Angers, I. Tlie opposite 
end of the magnet core rpsts against the back plate of the inclosiug case, so 
that the latter forms a purt of the magnetic circuit. A rldge, O, is cast on 
the back plate of the inclosing case, D, at a point opposite the pivoted pôle 
pièce, N. Carried. by the pôle pièce, N, is a box, P (see Flgs. 1 and 7 ), eou- 
structed of two longitudinally-extendijig strips, pi p2, of insulating material. 
Supported between tliese two strips, pi and p2, are a séries of insulating septa, 
ps, havlng extensions shaped, as shown in Fig. 7, to conform to the curvature 
of the cylinder and adapted when the pôle pièce, N, is in the position shown in 
full Unes to Ue between the several contact plates, H. 

"The opération of this arc-interrupting device is as follows: Aiiy ares which 
occur between the contact plate. H, and the Angers, I, are f orcibly driven by 
the magnetic field against the insulating septa or deflectors, ps, which are 
placed transversely to the Une in which the -arc is blown by the magnet, and 
said arcs are thereby spread out on the surfaces of said septa or deflectors 
and cooled or smothered. The insulating strips, pi p2, serve to confine the 
heated gases constituting the ares, and the chutes formed by the septa, p3, 
and the strips, pi p2, earry the heated gases away from the switch-cylinder. 
The whole arrangement, serves to confine and extinguish the arcs in the lim- 
ited spaee avaUable in a compact controller. The plvoted pôle pièce, N, and the 
parts carried thereby may be swung outward, as indlcated in dotted Unes in 
Fig. 7, soas to give ready access to the interior of the mechanism; It is, how- 
ever, uormally held lu position by the set screw, k." 
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"10. The combination with a swltch, of a magnet having its pôles adjacent 
to the contact-breaking points of tbe swltch, and an arc defleetor also adja- 
cent to the contact-breaking points of the swltch, so placed that an are be- 
tween the contact-breaking points Is driven against the same by the influence 
of the magnet. 

"11. The combination with a swltch, of a magnet having its pôles adjacent 
to contact-breaking points of the swltch, a defleetor located transversely to 
the Une of the arc as driven by the Influence of the magnet, and a chute or 
chlmney for confluing and conductlng away the heated gases constltuting said 
arc. 

. "12. The combination with a swltch, of a magnet having its pôles adjacent 
to contact-breaking points of the switch, a transverse defleetor against which 
an arc between the contact-breaking points Is driven by the Influence of the 
magnet, and a chute or chlmney having walls placed transversely to the Une 
of the arc for conflnlng and conductlng away the heated gases constltuting 
sald arc. 

"13. The combination with a swltch having a multlpliclty of contact-break- 
ing points, of a magnet having its pôles adjacent to sald points, transverse de- 
fleetors against which the arcs between the contact-breaking points are driven 
by the influence of the magnet, and a séries of chutes or chiniiieys for confii!- 
Ing and carrylng awaj^ the heated gases constituting sald arcs." 

The showing, on which the reissue was granted, consisted of the subjoined 
affidavit: 

•'William B. Potter, belng duly sworn, déposes and says: 

"That he verily belleves hlmself to be the original and flrst inventer of the 
Improvements set forth and clalmed in the forogoing spécification, and for 
whleh improvements he solicits a patent ; that he does not know, and does not 
bolieve, that the said improvements were ever before known or used; that he 
is a citizen of the United States of America, and résides at Schenectady, lu 
the eounty of Schenectady, state of New York ; that he verily belleves that 
the letters patent No. 524.306, referred to In the foregolng pétition and speci- 
flcation, and herewith surrendered, are inoperative by reason of a détective 
and insufflclent spécification ; and that such defect and insuffieiency consista 
particularly In that the spécification of said patent does not dcscribe, with suf- 
flcient defiuiteness, or accuracy, the action of the magnetlc arc-extingulshlng 
device, and in that the term 'arc defleetor,' used in the spécification, and in 
clalms 10, 11, 12, 13, and 14, is ludeflnite a]id amljlguons. 

"In lines 31 to 43, of page 2 of said patent, It is stated: 'To assist the mag- 
netlc effect upon the are, I bave provided at eacli flnger, I, an arc defiector, P, 
conslsting of a small chute or cliimney of Insulatlng material into which the 
arc is forced by what may be ternied the magnetlc blast. Thls defiector, P, 
is constructed of two strips, pi, p2, of fiber , placed transversely to the Une of 
any arc that would be formed, tlje latter being bolted to the plvoted pôle pièce, 
N, and the two strips separated by a séries of small partitions, p3, whleh 
divlde the space between the two strips into a séries of cells which form the 
chutes above referred to.' 

"The fact is that the arcs formed between the contact-breaking points are 
not, properly speaklng, disslpated by being forced into the chimneys or chutes, 
but by being driven, by the effect of the magnet, against the insulatlng septa 
or transverse deflectors, ps, whleh are shown as formlng two sldes of said 
chutes, and are fiattened ont, cooled, and extinguished thereby. The chutes 
formed by the deflectors, ps, and the strips, pi and p^, serve to confine the arc 
and conduct away the heated gases. 

"The above-quoted language in the spécification renders the term 'arc de- 
fleetor' indeflnite and Inaccurate in meaning, and would perhaps lead one to 
suppose that such deflectors are necessarlly complète chutes, which is not so 
intended, and the elaims 10, 11, 12, 13, and 14, in which this term occurs, 
are thereby rendered amblguous. 

"Déponent further says that the errors which render sald patent inopera- 
tive arose frominadvertence, accident, or mistake, and with no fraudulent or 
deceptive intention on the part of déponent ; that the foUowlng is a true 
spécification of the errors which It is claimed constitute sucl> Inadvertence, 
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accident, or mistake relled upon, and of the maimer in which tliey arose: Ât 
the time déponent made the Invention disclosed in the sald letters patent, he 
was employed by the General Electric Company, and was engaged iu perfect- 
ing the electric railway controllers manuf actured by tliat company ; ' the im- 
proveuients disclosed in said letters patent were embodied In controllevs built 
under deponent's direction, for that company, and the patent department of 
the said General Electric Company was instructed to, and did, prépare the ap- 
plication on which the said letters patent were granted, and the anibiguities in 
the spécification arose in that department. 

"Déponent further says that he is Intormed and believes that, nnder the 
direction of the General Electric Company, the assignée of the above-mentioned 
letters patent, suit was brought on the said letters patent ; that during rhe 
progress of that suit a large aniount of testimony was taken, and the prier 
art, and the spécification of said letters patent, were caretully and elaborately 
examined, and the said examiuation discovered the above-mentioned errors or 
ambigulties ; that he is now informed by the attorneys for the General lîlectrie 
Company that it is désirable to reissue the above-mentioned letters patent for 
the puppose of correctiug thèse errors or anibiguities." 

The section of the statute that authorizes a reissue reads in this wise: 
"Sec, 491G. Whenever any patent is inoperative or invalid, by reason of a 
defeetive or Insufiicient spécification, or by reason of the patentée claiming as 
his own invention or discovery more than he had a right to claim as new, if 
the error has arisen by inadvertence, accident, or mistake, and witliout any 
fraudulent or deceptlve intention, tlie Comniissioner shall, ou the surreuder of 
such patent and the paymentof the duty requlred by law, cause a new pateiit 
for the same invention, and in accordance with the corrected spécification to be 
issued to the patentée, or. In the case of his death or of an assignment of the 
whole or any undivided part of the original patent, then to his executors, ad- 
ministrators, or assigns, for the unexpired part of the term of the original 
patent. Such surrender shall take effect upon tlie issue of the amended pat- 
ent. The Comniissioner may, in his discrétion, cause several patents to be 
issued for distinct and separate parts of the thing patented, upon demand of 
the applicant, and upon payment of the required fee for a re-issue for each 
of such reissued letters jiatent. The spécifications and claim in every such 
case shall be subject to revision and restriction In the same manner as orig- 
inal applications are. Every patent so reissued, together with the corrected 
spécification, shall hâve the same effect and opération in law, on the trial of 
ail actions for causes thereafter arisiug, as if the same had been origiually 
tiled in such corrected form ; but no new matter sliall be introduced into the 
spécification, uor iu case of a machine-patent shall the model or drawings be 
amended, except each by the other ; but when there is neither model nor draw- 
ing, ainendmeiits may be made upon proof satisfactory to the Comniissioner 
that such new matter or amendment was a part of the original invention, and 
was omitted from the specilication by Inadvertence. accident, or mistake, as 
aforesaid." 16 Stat. 205 (U. S. Comp. St. 1901, p. 3393). 

L. F. H. Betts, for appellant. 

Thomas F. Sheridan and Clifton V. Edwards, for appellee. 

Before GROSSCUP, BAKER, and KOHESAAT, Circuit Judges. 

BAKER, Circuit Judge. Without the existence of one or the other 
of two conditions précèdent, the Comniissioner of Patents is not au- 
thorized to grant a reissue. Either the original spécification must be 
defeetive or insufficient, or the original claims must embrace more 
than the patentée had a right to claim as new. But neither condition 
is available unless the error arose from inadvertence, accident, or mis- 
take, and without any fraudulent or deceptive intention. 

Findings by the Commissioner that a légal condition exists and 
is available are conclusive in so far as they dépend vipon credibility 
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and weight of évidence; but, in so far as tliey dépend upon the légal 
interprétation and effect of admittedly genuine documents or other 
imdisputed évidence, they are reviewable in court. 

In Potter's application the Commissioner's jurisdiction to grant a 
reissue was invoked on the grounds that the original spécification did 
not describe with sufficient definiteness or accuracy the action of the 
magnetic arc-extinguishing device and that the term "arc deflector" 
as used in the spécification and in claims 10, 11, 12, and 13 was un- 
certain and ambiguous. 

The original stated that the arc was forced into "arc deflector, P, 
consisting of a small chute or chimney of insulating material" by the 
action of what might be termed the "magnetic blast," and further that : 

"Thls detiector, P. is oonstructed of two stripR, pi p^, of fibre, placed trans- 
versely to the line of auy arc tliat would be fornied, tlie latter (p^) beiii}:; bolted 
to the pivoted pôle pièce. X, and the two strips separated by a séries of small 
])artitions, p3, whlch divide the space between the two strips iuto a séries of 
ceils which form the chutes above referred to." 

While the language of this description is subject to the criticism 
of being awkward in construction and ungrammatical, yet. when it is 
read in the light of the drawings, the conclusion becomes clear, beyond 
cavil, that "arc deflector F" is a chute or chimney consisting of four 
walls — two that might be called side walls, p^ and p^, a back wall, p*, 
and a front wall, p^. 

The reissue stated that the arc was driven by the magnetic field 
against "deflector p'*," and that the "heated gases constituting the arc" 
were thence carried away from the switch cylinder through a small 
chute or chimney. By référence to the drawing and description of the 
reissue, it will be apparent that the chimney consisted of four walls — 
the same, p^, p-, p'', and p'* as in the original. That is, in both the 
original and the reissue there are found the same arc, the same magnet, 
the same chimney walls, and the same relations of ail thèse éléments 
to each other. By virtue of those relations, and in obédience to the 
natural law that the arc is blown in a Une perpendicular to the plane 
in vi^hich the line of the magnetic force and the line of the arc inter- 
sect, the arc is inevitably blown against the back wall of the chim- 
ney, p''. In the reissue the action of the magnetic arc-extinguishing 
device is fully stated — the arc is driven against the back wall of the 
chimney and thence up the flue. In the original, simply — the arc is 
forced into the chimney. The original does not suggest that any other 
action would be possible than that the arc would first be driven against 
the back wall. That such would be the action was a fact known to 
those skilled in the art prior to the time of the original application. 
So we find that the original spécification neither contained erroneous 
statements of fact nor failed to give a description in such full and 
clear terms as would enable any person skilled in the art to construct 
and use the device. 

But if appellant, as owner of the original patent, had sought a re- 
issue merely to remove any alleged doubt concerning the sufiîciency 
and accuracy of the explanation of the action of the arc-extinguishing 
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mechanism, the particular controversy that is now before us would 
probably never bave arisen. That controversy centers on a com- 
parison of the original and reissued claims. 

While the ampUfied explanation of the magnetic action was being 
made, there was a change of terms, a transition, a dissolving view in 
which "arc deflector P" faded away and was replaced by "arc de- 
flector p'." The term "arc deflector" was not a fixed term of art, 
describing a definite and well-known instrument, as the ternis "saw," 
"hammer," "tongs," describe definite and well-known instruments. 
The term "arc deflector" in original claim 10 can therefore be given 
only the meaning ascribed to it in the lexicography of the original 
spécification. There the term is defined as meaning the chute or 
chimney, P, made up of the side walls, p^ and p^. the front wall, p°, and 
the back wall, p". In claim 10 of the reissue the term "arc deflector" 
must likewise be given the meaning ascribed to it in the terminology of 
the spécification of the reissue. There the term is defined as meaning 
the back wall, p', against which the arc is driven by the influence of 
the magnet. That is, claim 10 of the reissue covers the combination of 
a switch, a magnet having its pôles adjacent to the contact-breaking 
points of the switch, and a wall against which any arc between the 
contact-breaking points is driven by the influence of the magnet, re- 
gardless of how "the heated gases constituting the arc" may subse- 
quently be taken care of (the chimney of the reissue being brought for- 
ward as an independent élément in claims 11, 13, and 13, but not in- 
cluded at ail in claim 10); while original claim 10 is limited to a com- 
bination of the aforesaid switch and magnet with the chimney into 
which the arc is forced by^ the magnetic blast. Inevitably it foUows, 
we conclude, that the -application to recast the claims now under con- 
sidération was made, not for the purpose of narrowing the original 
patent because the patentée had claimed too much, but rather for the 
purpose of holding a wider monopoly than could bave been buiit up 
under the invention as described and disclosed in the original patent. 
Under the teachings of Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 
783, and other authorities cited,^ such an attempt must be held futile. 

The attempted enlargèment of the monopoly clearly applies to^ 
claims 10, 11, 12, and 13. To what extent, if at ail, claims 1, 2, and 5 
are affected by the changes in the spécification, or whether tliose claims 
are unavailable to appellant by reas-, n of additional défenses inter- 
posed by appellee, are questions vi. hich we will not consider. The bill 
was-basèd lipôn the reissue, ,ud inasmuch as there existed none of 

1 James v. Campbell, 104 U. '!-.. 350. 26 L. Ed. 780 : Malm v. riarwood, lia 
U. S. 354, 5 Sup. et. 174, 6 Suj 2t. 451, 2,S L. Ed. 005; Coon v. Wilsou, 113 U.. 
S. 208, 5 Snp. Ct. 537, 28 L. E ,003; Whlte v. Diinbar, 119 U. S. 47, 7 Sup. Ct. 
72, 30 L- Ed: 303; Huber v. j, elson, 148 U. S. 270. 13 Sup. Ct. 603. 37 L. Ed. 
447; Wollensak v. Sargent, 151 U. S. 221, 14 .Snp. Ct. 201. 38 L. Ed. 137; Ebv 
V. Kiiig, 158 U. S. 366, 15 Sup. Ct. 972, 39 L.;Kd. 1018: Doaiie & AVellingtoii y.. 
Smith (G. C.) 15 Fed. 459; l'eoria Target Oo. v. Cleveland Taraiet Co., 58 Fed. 
227, 7 C. 0. A. 197; Carpenter Straw-Sewing :Macli. Co. v. Searle (C. C.) 52 
Fed. 809; Carpenter Straw-Sewlng Maoh. Co. v. Searle. 60 Fed. 82. 8 C. C. A. 
476 ; Horn & Brannen Mfg. Co. v. Pelzer, 91 Fed. 005, 34 O. C. A. 45 ; Pelzer 
V. Meyburg (C. C) 07 Fed. 909. 
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tlie conditions précèdent to the right of the Commissioner to grant a 
reissue, the grant is utterly void. General Chemical Co. v. Blackmore 
(C. C.) 156 Fed. 968. 
The decree is affirmed. 



SCHWAB et al. v. APSTEIN. 

(Cu'cult Court of Appeals, Second Circuit. March 7, 1910.) 

No. 107. 

Patents (§ 328*) — Validitt and Infbingement — Punotuke Closebs foe 
Pneumatic Tibes. 

The Glldden patent, No. 602,743, and the Sampson patent, No. 632,540, 
each for a device for closing punctures in pneumatic tires or tubes, con- 
sisting of a métal shank wlth a flat head pivotally attached to one end, 
which may be turned , up alongside the shank to be f oreed through the 
puncture and a cap to be screwed down on the outer surface, the latter 
patent being for Improvements on the device of the former, were not an- 
ticlpated nor invalidated by prior use and disclose invention ; also held 
infrlnged by the device of the Apstein patent. No. 818,402. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Suit in equity by Louis Schwab and others against David Apstein. 
Decree for complainants (172 Fed. 149), and défendant appeals. Af- 
firmed. 

This cause cornes hère on appeal from a decree of the Circuit Court, 
District of Connecticut, restraining the infringement of two letters 
patent, to wit. No. 602,743, issued April 19, 1898, to G. F. Glidden for 
"device for closing punctures in pneumatic tires," and No. 632,540, 
issued September 5, 1899, to R. W. Sampson for "puncture doser for 
pneumatic tires." The opinion of the court below is found in 172 Fed. 
149. 

David Apstein, pro se. 

Andrew Wilson (Archibald Cox, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The Glidden spécification states that the invention 
relates to devices for eflfectually closing punctures and holes in pneu- 
matic tires, hose, or tubing, being particularly adapted for closing holes 
and punctures in pneumatic vehicle tires by a "simple, strong and ef- 
ficient puncture-closing device adapted to be readily and accurately 
applied." It proceeds : 

"Rubber and otlicr flexible plu.2;s hâve been rtevised for closing punctures 
wlth the ald of oeinent, but such pluss are difiimlt to apply, and owlng to their 
flexiblFity they f'refiuently are so beut or fokled as to reuder It practically im- 
possible to at times eiïect a perfect closure. .So, too, couical headed pUigs hâve 
beau devlsed provided wlth a threaded shank to receive a cap. tlie niatevial of 
the tire or tubing belug held between the base of the cône and the cap, but such 

*For otber cases see same topic & § numbee in Dec. & Am. Digs, 19Q7 to date, & Rep'r Inàexea 
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devlces tend to greatly enlsjrge the puncture and tlie yielding material of tlie 
tubing vvill not fit tlghtly around tlie base ot the plug, so that a tigbt closure 
eannot be effected." 




The device of the patent will 
be readily understood by réf- 
érence to Figure 1, which rep- 
resents it applied to the tire. 



"The device comjjrises, esseii- 
tially a heud, a, preferably uîjuIo 
of brass or other rigid materiai, 
a threaded shank, b, to wliioh 
the head is pivotally connected. 
and a detacliable cap, c, adapted 
to be applied to the Klmuk and to 
l'est asaliist the iuterior of the 
tire or other tube. (Maiiifestly 
the Word 'interlor' Is a clérical 
error ; the cap rests agaiust tlie 
exterior.) 

"I hâve shown the head, a, as 
exterlorly convexed and interior- 
ly concaved to leave a periiiher- 
al rlm or bead, vehieh also serves 
to retain in place a transverse 
and preferably spring plate, a2, 
arched at its centre to receive the 
yoke-like end, bl, of the hollow 
Bhank, b, the latter being both interiorly and exteriorly screw-threaded. 
The head and shank are thus pivotally connected." (In conséquence wlien 
about to be inserted the head is turnert so as to lie alongside tlie shank. After 
insertion it résumes the trausverse position sliown in Fig. 1.) 

"The spring-plate, a2, tends to retain the head either at right angles to the 
shank or swung up agaiust It. The cap, c, is shown as convexed upon Its 
outer surface and having on Its Inner face a projecting Interiorly-threaded 
hub, cl, the opening thereof extending througli the cap, the latter having op- 
positely located peripheral notches, c3, ,and preferably the hub, cl, is niade 
slightly conical. 

"In order to apply the closing device to a punctured tire or other tube, T, a 
threaded rod, D, is screwed into the shank, b, and the head, a, having been 
turned up against the shank it is forced edgewlse through the hole or puncture 
iuto the interlor of the tube. When the head, a, is entirely witliln it, it can be 
readily turned on its pivot into position at right angles to the shank and by 
meaiis of the rod, D, drawn up close against the inner surface of the tube a& 
in Fig. 1 with the shank in the hole or puncture. The cap, c, is then slid down 
to the outer end of the shank, and the threaded hub, cl, is firnily screwed into 
the shank, the hub forcing itself into the puncture, as shown in Fig. 1 and ad- 
justing itself to the thickness of the tube, T. A suitable wrencli having prongs 
to enter the notches, c3, is emi^oyed to screw the cap Into position, the yielding 
material of the tube, T, around the hole therein being tlghtly conipresseJ be- 
tween the head, a, and the cap, the material being forced into the concave back 
of the head, as shown in Fig. 1 to eft'ectually and hermitically close the hole. 
The notches, c3, of the cap will he entered by the tube material, thus prevent- 
ing rétrograde rotation of the cap, and after the cap bas a firm hold upon the 
shank, b, the rod, D, can be unserewed from the shank. 

"I Iiave shown the size of the closing device as greatly exaggerated to more 
clearly lllustrate the construction thereof, and obviously the head may be made 
round, oval, or otherwise to adapt it to différent kinds of punctures. 

"No cément is neeessary wlth my device, nor is it necessary to singe or burn 
the edges of the hole or puncture in order to effect a tight closure, as is re- 
quired with rubber plugs. 
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"In Flg. 7 I hâve sliown wasliers, w and wl, intërposed between the inner 
faces of the head and cap, the washers being used, if desired, to still further 
close the hole or puncture. 

'"By my h)vention the plug Is securely and posltively held at the iuterior and 
exterior of the tube, eompressuig the matetial thereof around the hole and 
pushing It Into intimate contact with the shank and hub of the cap. 

"My Invention is not restricted to the spring-plate, a2, for the head and 
shank can be loosely hinged or pivoted together. if desired ; and I atn not re- 
stricted to the précise construction and arrangement shown, as the sanie niay 
be modlfied and réarrangea without departing from the spirit and scojie of my 
invention." 

Before considering the claims it will be convenient to review the 
prior art as disclosecl in the record. 

Patents to Hard (155,612) for an improvement in sleeve bnttons and 
to Woodville (17,852) and Gowen (503,079) for plugging shot holes 
in vessels need not be considered. The arts are not analogous. Dreher 
(513,990) shows a device for dosing holes and leaks in pnetimatic tires 
in which a soHd métal cône with a large base and a .sharp point is 
forced in through the hole, distending it sufficiently to pass. A cap is 
then screwed down upon it. This leaves a sharp point inside the tire 
besides having a tendency to enlarge the hole. Long (564,251) shows 
a device for applying a patch to close a leak in a water pipe. The 
patch when applied forms a projection on the outside of the pipe 
which could not be tolerated in, a tire. The same remark applies to 
Beith (570,368), which shows a patch on a water pipe, and to Phillips, 
which shows a patch on a boiler. Hurt & Hostetter patent (509,757) 
shows a device for closing pimctures in pneumatic tires. A rubber 
cône is clamped unto the end of a screw-threaded rod or stem with 
which it is pushed into the puncture, a nut is screwed down on the out- 
side and the projecting end of the stem eut off. This did not tend to 
increase the aperture, but it required the use of cernent — was liable 
to leak where the stem went through the rubber cône and the cône 
itself tended to turn inside out and draw into the hole. Bell (585,078) 
shows a pneumatic tire device in which a head with a rigid central 
shank is shoved into the hole and a washer cap clamped down by means 
of a nut threaded on the shank. This device had three separate pièces, 
which were small and easily lost, and the insertion of the rigid head 
tended to enlarge the puncture. The device of Newell (605,330), hav- 
ing a rigid head, had a like tendency. O. E. Phillips (150,355) for 
patches on a hose pipe and C. J. Philips (571,096) for a boiler patch 
show the same projecting patch on the outside of the surface as in 
Long. Church (557,361) is for an anchor boit for securing fixtures to 
walls. ceilings, etc., and Kraus (231,334) for a picture nail — remote 
arts which need not he considered. Mackay (31,143) for mending fire 
engine hose shows the objectionable protruding patch. An alîeged 
prior use will be discussed subsequently. 

The claims relied upon are : 

"1. A puncture-closer for tublng, coinprising a shank, a head hinged thereon, 
and a co-operatlng retaining-cap, substantially as described. 

"2. A puncture-closer for tuhing, comprising a threaded shank, a head hinged 
thereon and having a concave back, and a retaining-cap threaded to engage 
the shank, substantially as described," 
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"4. A puncture-closer for tubing, comprlsing a shank, a head hlnged thereon, 
and a co-operattng retaining-cap constructed and arrauged to be engaged and 
held by the materlal oî the tube, substantially as described. 

"5. A puncture-closer for tubing, comprising a threaded shank to extend 
through the material of the tube, a thin, substantially concave^eonvex hend 
hinged to the Inner end of the shank, and a retalning-cap adapted to be screwed 
into the shank, to clatnp the tube between the head and cap, substantially as 
described." 

"10. A puncture-closer for tubing, comprising a metalllc head, a threaded 
métal shank wlth whioh It Is pivotally connected, whereby the head can be 
turned up agalnst the shank, and a cap adapted to be screwed onto the shauk 
and bear against the exterior of the tube, substantially as described." 

There is certainly nothing in the prior art above reviewed which 
constitutes an anticipation or would sustain a fînding that there was no 
invention disclosed in the Glidden device. The évidence shows that 
it is a useful device, a distinct improvement over former pneumatic tire 
puncture-closers. 

Figure 3 of the Sampson patent, an enlarged side 
élévation, partly in section, quite clearly shows his 
device. Manifestly it is within the claims of the 
GHdden patent, but présents several modifications. 
Instead of using a separate rod, D, to screw the 
parts together, the threaded shank, b, is elongated 
and bent at right angles so as to give a purchase by 
which to turn it. When the cap, c, has been screwed 
down, the shank is filed off close to the cap so as to 
leave practically no protection. This seems to be a 
perfectly obvious improvement. The head, a, is 
also nqt round like Glidden's head, but oval and is 
fastened to the shank not with a pivot, but with a 
bail and socket joint. It can be inserted in the punc- 
ture so that its shorter diameter will distend the 
puncture less, and after insertion can be readily 
turned into any desired position. Since îts contour 
is not identical with the contour of the round cap, 
c, the respective rims of the two parts are not at ail points directly 
opposite each other, which tends to distribute pressure on the rub- 
ber of the tire, and apparently makes a more durable patch. The 
improvements are small; but, in view of the very large sales of 
the Glidden device with the Sampson modifications, we are not inclined 
to hold them to be devoid of patentability. 
The Sampson claims are : 

"1. A puncture-closer for tubing comprising a sliauk ; a head; a miiversal 
joint for Connecting said head to said shank ; said head liaviug a slot exteud- 
Ing from said universal joint and of sufficlent widtli to aoeommodate said 
shank ; and a co-operatlng retaining-cap, substantially as described. 

"2. A puncture-closer for tubing, consistlug of the threaded shank, b, with 
its upper and ofl'set to form a teniporary haudle and liaving a bail, e, fornie<l 
Tipon its lower end; the head, a, formed with a socket to reccive and loosely 
retain said bail, and the slot, J, narrower than the bail, e, and of sufficlent 
width to accommodate the shank, b; and the co-operating retaining-cap wltli 
serrated under surface substantially as described." 

Défendant has tindertaken to prove anticipation by himself. He 
claims that on June 25, 1897, while riding a bicycle near Derby, Conn., 
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he plugged a hole in the bicycle tire with a collar button and tire tape, 
and that he shortly thereafter made two plugs very similar to his 
présent plugs, one of which he put in a tire on a bicycle which he rode 
and afterwards sold with the plugged tire on it, and the other of which 
he kept ; that on this orie which he kept he applied for a patent in 1905. 
He produced it in évidence. The testimony as to thèse alleged transac- 
tions in 1897 is entirely founded on the unaided memories of wit- 
nesses testifying 10 years after the event, and is not sufficient under 
well-recognized rules to make out the alleged anticipation. 

The device which défendant has manufactured 
and sold is shown in Figure 1 of his patent 818,- 
403. 

The head, A, is pivoted so that it may be turned 
up against the shank for insertion as in Glidden. 
It is "substantially diamond shape" with rounded 
corners; i. e., oblong as in Sampson. The parts 
are screwed together by turning the shank, B, and, 
when this is done, the projecting end of the shank 
is eut ofif. It infringes both patents, but présents 
a new feature in the shape of a flexible washer 
formed of rubber, leather, or other soft material 
which is secured to the under side of the head, 
engages the inner surface of the tire, and tends to 
prevent wearing or cutting of the tire by the métal parts. The évi- 
dence seems to indicate that this is an improvement over the all-metal 
plugs. Whether in view of the washers shown in Fig. 7 of the Glidden 
patent such improvement will sustain the patent which was granted 
to Apstein is a question not before us hère. So long as the device with 
the improvement infringes the patents now in suit, complainant is en- 
titled to theusual relief. 

The decree of the Circuit Court is afïîrmed, with costs. 




CURTAIN SLTPPLY CO. v. NATIONAL LOCK WASHER CO. 

(Circuit Court of Appeals, Sevouth Circuit. January 3, 1910.) 

No. 1,608. 

Patents (§ 328*)— Infringembnt— Curtain Fixtuee. 

The Paterson patent, No. 7.54,404, for a curtain flxture, Is not infrinsed 
by tlie device of tlie Hoyt patent, No. 070„',")7, conceding priorlty of Juveu- 
tion to Paterson ; tlie two devices as sliown in tlie spécifications and 
drawings of each operating on wholly différent principles. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the Curtain Supply Company against the National 
Lock Washer Company. Decree for défendant (174 Fed. 45), and 
complainant appeals. Affirmed. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Tlie appeal is from a decree dlsmissing complainaufs blll to restraiii in- 
fringemeiit of letters patent No. 754,404, isgued March 8, 1904 (application flled 
August 1, 1901), to James W. Paterson, for a curtain flxture. 

Tfie alleged iufringins device is made under patent No. 676,5.j7, issned Juiie 
18, 1901 (application flled December 8, 1900). to Daniel Iloyt. 

Evidence was Introdueed on tlie hearing, intended to prove tliat aUhongU tlie 
Paterson patent was luter tlian the Hoyt patent, botli in date of application 
and date of Issue, the Patei'son Invention antedated the Hoyt invention. 

Followlug are the Paterson drawlngs and the descriptive portion of the pat- 
ent: 




wl"^-^ 




^!^==iaMMjwy«MW.i«M"---------------^^ 



3^.-S--_\ 




"In the drawlngs let 5 represeut a flexible cnrtaln or shade, which, it is to 
be understood, wiïl be mouuted upon a spriug-actuated shade-roller (uot sliown.) 
In the lower margin of the shade is mounted a suitable tnbe or hollow curtain- 
stick. which in the présent illustration is shown as a flat tube (nisirked 6). 
Within the hollow of this curtain-stick aud near its outer ends are slidftbly 
and pivotally mounted the shoes 7. having friction-surfaces 8. The shoes 7 are 
shown as in the form of cams and as provided in the shank or body portion with 
a Slot 9, through which a pin 10 passes, said pin being flxedly secured in the 
shade-stick. This slot-and-pin connection renders the shoes capable of sliglit 
endwise as well as a rocking motion, which gives them a cam action and af- 
fords the necessary adjustability to variations in tUe whidow-f rames. Iteds 11 
are loosely connected to the shoes 7 by the pivots (marked 12), and thèse rods 
are gurrounded by the spriugs 13. 

"The mechanism described is preferably duplleated in each end of the shade- 
stick, and the rods 11 preferably extend iuwardly to near the middle of the 
stick and are provided with actuating devices whereby they may be retracted 
against the thrust of their controlling-sprlngs. As shown, the rods hâve a 
threaded connection with the apertured plates 14, the apertured portions of 
said plates overlapping each other, and the operatiug-bolt having crauks 1(> 
lying within said apertui'es and engaging the walls thereof, the cranks being 
opposltely dlsposed, so tliat by rotation of the boit in one direction the rods ai'e 
moved, the apertured plates sliding upon each other, and the friction-surfaces 
8 may be positlvely withdrawn from contact viith the bottoms of the grooves 
in thé window-frame or their frictional contact therewith so far reduced as to 
enable the curtain to be easily lowered. The ends of the tube 6 project into 
the groove to serve as guides, and it will be observed that the upper wall of the 
shade-stick is eut away, as shown at Ga, and that the rear i)ortlon of the shoe 
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7 is rounded off. Varions obvions clianges can be made in eoimeetion with this 
guidlnpc feature witliont departiug froin the invention." 

Pollowing are the Iloyt dravi-ings and the descriptive portion of tlie patent: 







■13 



"Figure 1 is a front élévation of a wiudow, the casing being partly brolcen 
away to illustrate the application aud use of niy novel shade-liolder ; Fig. 2, 
an enlarged détail sectioual view, and Fig. 3 is an edge view of one of the 
guides or travelers. 

"A dénotes a wlndow, and B a window-casing, which is shown as provided 
in front of the window-sash with a groove 10. It should be understood. how- 
ever, that this groove niay be deep or shallow, as preferred, it being simply 

178 F.— 7 
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necessary that enough of a grooTe be provided on each slde to retain the guide 
In place. 

"C dénotes a shade or curtain, preferably a spring or self-actlng shade. 

"My novel shade-holder comprises the following éléments, to wit: A tube 11. 
flxed at the lower edge of the curtain, guides or travelers 12, rigidly secured 
to the ends of the tube, loclîing-cams 13, lying within the guides and bearing 
upon the caslng, rods 14, flngér-pleces 15 for retracting the locking-cams, and 
springs 16 for returning the locking-cams to the loeking position after they 
hâve been retraeted. The guides are rigidly secured to the ends of the tube 
in any suitable manner. In the présent instance I hâve shown the ends of the 
tul>e as threaded externally to engage corresponding threads in hubs 17 on 
the guides. The guides may be formed in any suitable manner — that is to say, 
they may be cast or may be struck up and formed from sbeet métal, the only 
requirement being that each guide be provided with a groove 18, at the ends 
of whlch rollers 19 are pivoted and in vfhich also the locking-cams are plvoted. 
as at 20. The rollers bear lightly upon the casing, so as to prevent the pos- 
sibillty of jaming or wedging, the guides, with their rollers, insuring that no 
matter whether the power applled to move the shade be applied in a direct 
Une or not, the shade, if It moves at ail, must move evenly, the only effect of 
sidewise pressure being to make one or the other of the rollers in the guides 
bear more heavily upon the casing than the others do. The locking-cams are 
pivoted withln the guides below the tube and are so shaped and so pivoted that 
they normally bear obliquely upon the casing above the pivotai point, the edges 
of the locking-eam being serrated, roughened, or provi<led with holdiiig-pads 
to cause them to engage the casing. It will be seen that the action of each 
locklng-cam when power is applied to ralse the shade is to move the tube and 
the shade In the opposite direction — that is, against the opposite side of the 
casing — and as there Is a similar locking-eam acting in preeisely the same 
manner on the other side of the shade it foUows that both sides of the shade 
will be rlgldly locked against upward movement through the engagement of 
the cams with the casing and that the degree of pressure of the cams against 
the opposite sides of the casing will be wholly dépendent upon the amount of 
power applied to raise the shade, so that it is practically impossible to ralse 
the shade without manipulatmg the locking-cams, as will presently be ex- 
plalned. In practice I make springs 16 light, as I do not dépend upon the pow- 
er of the springs to hold the cams in operative position, the springs merely re- 
turning the locking-cams to their locklng position the minute the pressure up- 
on the flnger-pieces is relieved after the shade bas been ralsed or iov\rered. The 
action of the springs, therefore, is to place the locking-cams in the loeking po- 
sition ; but after they are so placed the loeking action is effected wholly in- 
dependently of the springs. Rods 14 are pivoted to the upper ends of the lock- 
ing-cams and extend through the tube toward the center, the inner end bf each 
rod passing through a collar 21, which Is fixed withln the tube. At the inner 
end of each rod is a finger-piece, which extends through a slot 22 in the under 
side of the tube, the slot of course passing through the shade and being shown 
as surrounded by a plate 23. The rods and flnger-pieces may be niade in a 
single pièce, or the finger-pieees may be soldered to the rods, or the inner ends 
of the rods may be threaded and tapped into the flnger-pieces, as shown in the 
drawings. Bach rod has a collar rigidly secured thereto. The springs lie be- 
tween the collars flxed In the tube through which the rods pass and the coUars 
flxed to the rods, respectively, their action being to move the rods outward and 
to place the locking-cams in operative position." 

Claims 1 and 2 of the Paterson patent (the claims sued upon) are as follows: 

"1. In a window-shade holdor tlie combination with a casing and a spring- 
actuated shade, of a bar carried by the shade, a pivoted locking-eam at the end 
of the bar adapted to engage the casing aboyé its pivoted point, a rod carried 
by the bar and pivotally connected to the cam, a spring for normally forcing 
the rod outward to set the cam into holding engagement with the casing, and 
means for retracting the rod. 

"2. In a window-shade holder the combination with a casing and a spring- 
actuated shade, of a bar carried by the shade having ends extended to serve 
as guides, pivoted locking-cams at the ends of the bar, spring-actuated rods 
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witKin the bar pivotally conneeted to tlie cams, and means for retracting the 
rods to release the cams from holding engagement with the easing." 

The corresponding elaims of the Hoyt patent are as follows: 

"1. A window-shade holder comprising a tube, guides rigidly secured to the 
ends of the tube, rollers at the ends of the guides adapted to bear lightly on 
the easing, sprlng-actuated locking-cams pivoted to the guides and adapted to 
engage the easing above their pivotai points, and means for retracting the lock- 
ing-cams when it is desired to move the sbade upward. 

"2. A window-shade holder comprising a tube, guides rigidly secured to the 
ends of the tube and havlng rollers adapted to bear lightly upon the easing, 
locking-cams pivoted in the guides and adapted by engaging the easing to hold 
the shade against upward movement, means for retracting the locking-cams to 
release the shade and springs for returning the lockiug-cams to the locking po- 
sition after they hâve lîeen retracted." 

The further facts are stated in the opinion. 

Charles C. Linthicum, for appellant. 
J. Edgar Bull, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion. 

The contention of fact, put f orth by the appellant to carry his patent 
back of the Hoyt patent, is that Paterson, the purchasing agent of the 
Adams & Westlake Company, shortly before Thanksgiving 1895, con- 
ceived the fixture embodied in his patent, put it into a sample f rame and 
operated it, and, after finding that it worked satisfactorily, dismounted 
it and took it home; that in March 1901, in pursuance of an agree- 
ment to turn over to appellant any inventions which he at that time 
had or shotdd subsequently make, this original fixture was taken from 
its retreat and brought to the office of appellant's solicitors, for the 
purpose of obtaining a patent thereon; that thereupon it was put in 
the hands of a draughtsman, with instructions to make a drawing ex- 
actly like the original ; and that five months subsequently, August 1, 
1901, an application, embodying such drawings, was lodged in the 
Patent Office — the delay being due "to the pressure of other matters 
in the office of complainant's solicitors." Now ail this might ap- 
pear as a mère matter of fact narrative, exciting no inquiry, but for the 
fact that in June 1901, at a convention of the Master Mechanics and 
Master Car Builders' Association, at Saratoga, the Hoyt device, sub- 
sequently embodied in the Hoyt patent, was exhibited- — an exhibit that 
came immediately to the knowledge of Paterson and his solicitors, 
bringing forth a completion of the application said to hâve been begun 
in the Mardi preceding, with the view, as stated by complainant's so- 
licitors, "of throwing the Hoyt patent into interférence, as the date of 
conception and the making of the model ante-dated the Hoyt patent." 

In the light of thèse events and of this purpose, a comparative ex- 
amination of the Paterson drawings, descriptions and elaims, and the 
Hoyt drawings, description and elaims, is interesting. Hoyt says: 

"My invention bas for its object to provide a window-shade holder which 
will permit the shade to be drawn down practically without résistance and 
without manipulation of any parts whatever and which will automatically lock 
the shade against upward movement in any position in which it uiay be placed, 
it being an important feature of my novel shade-holder that the locking of the 
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shade is effected by cam action rather than by spring action and that wheii 
force is applied to raise the sliade that entire force is caused to act on both 
sides of tlie casliiR to resist the upward moA'ement of the shade, thus render- 
ing it practically impossible to raise the shade by a direct upward moveruejit, 
whlle, ta the other haud, the shade may be instautly and conveiiieutly released 
by manipulation of the holder, it being understood, of course, that the holder 
is especially adapted for use upon spring or, as they are commonly called, 'self- 
aeting' shades or curtaius." ; ■ 

And to this end, he employs a cam, as shown in the diag'ram, so' piv- 
oted that when any attempt is made to raise the curtain wjthout press- 
ing- the fînger-pieces, the strain chiefly falls, not iipon the spring, but 
upon a fixed pivot whereby the locking action becomes effectuai. In- 
deed, in this locking action, the spring has little part. 

In the Paterson description, the invention is said to relate "to that 
class of curtain-fixtures wherein the Idwer margin of the shade is pro- 
vided with spring-actuated friction-shoes sei'ving to restrain the shade 
against the tendency of its winding-up spring." And again, "If it be 
desired to adjust the curtain to a higher position, it can be forced up 
against the holding action of the shoes; but as such mode of adjust- 
ment would hâve a tendency to throw the shoes out of the groove the 
proper mode of opération is to retract the shoes by operating the boit 
15, whereupon the curtain may be adjusted up or down, and when the 
boit is released the springs will return the friction-shoes into contact 
with the window-frame and hold the curtain in the adjusted position"; 
and the drawings show friction shoes as pointed out in the description. 

Reading thèse two descriptions in the light of their respective draw- 
ings, the différence in intended opération is manifest. In the Paterson 
device, the force employed to overcome the rise or fall of the curtain 
is friction ; in the Hoyt device it is true locking action. In the Pater- 
son device the implement used is a friction shoe, with some- reseni- 
blance to a cam ; in the Hoyt device the implement used is a true cam, 
with very little référence to friction. In the Paterson device, the shoe 
is pivoted in a slot, whereby the friction is varied according to the 
pressure of the spring ; in the Hoyt device the cam is pivoted on a 
fixed pivot, the spring having little, or nothing, to do with its locking 
action. The two devices, on the drawings and descriptions alone, so 
far as this feature of window shades is concerned, are on entirely dis- 
tinct Unes of thought. 

But when we corne to the claims of the Paterson patent (drawn after 
the Hoyt patent was known to Paterson's solicitors, and with a view 
to interférence), the distinction above pointed out is entirely dropped. 
No longer does Paterson call his shoe "a friction shoe" — it has now 
become "a pivoted locking-cam." The shoe remains, in the drawing, 
what it was before; its function remains as set forth in the descriptive 
portion of the patent; but it has changed its name to make it appear 
a kinsman of the Hoyt patent. Possibly, grounds for interférence 
were thus raised. But be that as it may, no identity of actual function 
or opération — no tracing of the two devices to one ancestor — has fol- 
lowed. Strangers to each othér at birth, they remained strangers to. 
each other in blood, at least, to the end. 

We hâve put our décision upon this ground, because we think it more 
likely, in this way, to bring about a permanent adjustment of the par- 
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ties' respective rights. Did tliis ground not exist, however, we woukl 
be compelled to find, upon the record before us, either that the so- 
called device put away by Paterson in 1895, upon which his patent is 
said subsequently to bave been drawn, was a niere experiment, inoper- 
ative and impracticable; or, being operative and practicable, was 
abandoned ; for, in view of Paterson's relation to the window-sbade 
art, including his own financial means, and liis access to those who had 
financial means, no other explanation of the delay in fîling his applica- 
tion for a patent is at ail satisfactory. Hère again, the Hoyt invention 
cornes into the Paterson narrative as an important figure ; for although 
the Paterson device, as set forth in the patent, is along the old lines of 
the art, and differs fundamentally from the Ployt device, the superficial 
resemblance to the Hoyt device is so much nearer in this device of 
Paterson than in the others, that it could well bave been, for that rea- 
son, dug up as the more promising device upon which to make a con- 
test. 

The decree of the Circuit Court is affirmed. 



PANOULIAS V. IIAWLEY et al. 
(Circuit Court, S. D. New Yorli. April 0, 1910.) 

Patekïs (§ 207*) — Suit for l?îFRiNGEMf:NT — Prei.imikary Injunctton. 

A jiKlsiiieiit at law estattlisliing tlie validity and iiifrinsenieiit of a pat- 
ent, reudered on a verdict, is nearly, if not vV-'ite, as co]iclusive as an in- 
terlocutory decree in eqtiity, and where it is Ifc ':he sanie circiùt is of great 
weight in deterniining the riglit of the plaintiit io a iircliminary injunc- 
tion in an equity suit against iufriugement by the sasr.e înachino. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §i^ ■iSl^'^S: Dec. 
Dlg. § 297.*] 

In Equity. Suits by Panayiotis Panoulias against John b. rfawley 
and Herman W. Hoops, against Adolph Ode and Dcnnis F. Gcrbereux, 
against Henry Heide, and against Myron A. Smith, respectively. On 
motions for preliminary injunction. Motions granted. 

Ferdinand E. M. Bullowa, for plaintiff. 

Hunt, Hill & Betts (Geo. Whitefield Betts, Jr., and Francis H. 
Kinnicutt, of counsel), for défendants. 

HAND, District Judge. In this case I bave read through ail the 
affidavits and briefs, a matter of some length, and can see nothing 
which justifies my declining to follow the judgment in the action at 
law. After verdict in the same circuit and the déniai of a motion for 
a new trial, a judgment at law is nearly, if not quite, as conclusive as 
an interlocutory decree. Earl v. So. Pac. Co. (C. C.) 75 Fed. (509 ; 
Southern Pac. Co. v. Earl, 82 Fed. (590, 27 C. C. A. 185; Woodard 
V. Ellword G. & S. Co. (C. C.) (58 Fed. 717. Doubtless the persuasive- 
ness of the judgment is not so great where it is in a sepaarte circuit; 
but in this case it is in this circuit, and is therefore of great weight. 
Amer. Paper P. & B. Co. v. Nat. Folding B. & B. Co.-'si Fed. 229, 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2 C. C. A. 165 (C. C. A., Second Circuit). The case cited by the 
défendants, Sickels v. Youngs, Fed. Cas. No. 12,838 (18-55), arose 
simply on a verdict directed in the suit itself and out of equity. An 
equity judge has, of course, complète control over such a verdict, for 
it is merely advisory. 

The question is therefore simply whether the new évidence is of so 
conclusive a character that in the former case it probably would hâve 
led to a différent resuit. Hâve the défendants sustained the burden 
of showing this? The new évidence suggested in the afifidavits is 
by no means so clear as that. Indeed, I cannot see any application 
whatever of the Lindeman patent. The frame may raise ridges ; but 
they bave no similarity to the thumb nail stroke which the complain- 
ant's machine was intended to produce. As to Becht's patent, Smith's 
subséquent experiments do indicate that Wright's objections were of 
doubtful validity; but it is quite clear from the charge that the ques- 
tion as left to the jury was of anticipation, and that the practicability 
of the device was of minor importance. 

I must' therefore assume that the patent is valid, and the question 
résolves itself into one of infringement. The ordinarj rule excepts 
from the conclusiveness of a prier adjudication the question of in- 
fringement, but the précédents seem to présuppose that the infringing 
devices shall be new. Hère precisely the same machines are before 
me as were before the jury, and the adjudication is as conclusive that 
there was some infringement as that the patent is valid. Indeed, as 
to Heide, it has the force of a formai adjudication. 

The défendants insist, however, that it is impossible to say which 
of the three bars was in fact an infringement, and that therefore I 
cannot grant an injunction upon either. Russell v. Place, 94 U. S. 60fi, 
24 L- Ed. 214. This would at most only require me to ascertain which 
of the bars in my own opinion did infringe. However, I must as- 
sume that the jury followed the charge in reaching a verdict. So. Pac. 
Co. v. Earl, 82 Fed. 690, 37 C. C. A. 185. And it seems to me, upon 
this assumption, necessarily to foUow that the verdict presupposed 
that ail the bars were infringements. I think so because the damages 
were, considering the charge, necessarily based upon the assumption 
that Heide could not hâve made his hand-stroke candies without either 
using the complainant's machine or infringing his patent. The jury 
found for the profits the complainant lost by the sale of the Smith 
machines. NoW, ail of the bars effect an equally good hand stroke 
when used for that purpose. H any one of the three was not an in- 
fringement, Heide could hâve substituted that one and used it in- 
nocently, and there would bave been no basis for Computing the com- 
plainant's damages. In that case he had a free alternative, either the 
complainant's machine or the innocent Smith stroke bar, and it would 
hâve been impossible to give the complainant damages upon the theory 
that he lost the sale of the machines because Heide inf ringed his 
patent. It is only in case Heide could not hâve made the stroke at 
ail with any of tlae three bars that the proximate cause of the com- 
plainant's damages çan be said to be the infringement. 

Hence, logically, the jury must bave regarcïed ail the bars as in- 
fringements, and I must enjoin them ail. The writ will not, however. 
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forbid the sale or use of the machines, or even the sale or use of any 
of the bars, when the cam is so set as to cause them to leave the flooded 
cores after they hâve been pushed off the pin bars. It is only as strok- 
ing bars that the prior adjudication can cover them. 
The writ will go in ail four cases. 



DONALDSON v. ROKSAMENT STOXE CO. 

(Circuit Court, E. D. Xew York. March 8, 1910.) 

Patents (§ 326*) — Suits for Infringement— Injunction— Scope— Pbbsons 
NoT Parties. 

An employé of the défendant In a suit for infringement of a patent, who 
Is not a party to the suit, but was served with the Injunction granted as 
such employé, does not therehy become a party in such sensé that, after 
he has ceased hls connection with the défendant, he can be punlshed for 
contempt for violatlng the injunction hecause of alleged infringement by 
hlm, acting for hiinself, whieh he dénies ; complalnant's remedy In such 
case belng by an Independent suit against him, in whleh the issue can be 
trled on pleading and proofs in the usual way. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 326.*] 

In Equity. Suit by John Donaldson against the Roksament Stone 
Company. On motion to punish Richard Herbst for contempt. Mo- 
tion denied. 

O. Ellery Edwards, Jr., for complainant. 

Goepel & Goepel (C. P. Goepel, of counsel), for respondent. 

CHATFIELD, District Judge. The présent motion présents an un- 
usual situation. The complainant has prevailed in an action against 
the défendant for infringement of patent. He has also obtained a de- 
cree (see 176 Fed. 368) adjudging the former président of the défend- 
ant corporation in contempt for continuing acts which this court had 
held were (under the terms of its décision) a willful further infringe- 
ment. The complainant has now asked for an order holding one Richard 
Herbst in contempt, under the following circumstances : 

During the year 1907, Herbst was a salesman of the défendant Com- 
pany. He apparently ceased his connection with that company prior 
to the trial of the présent action, but was evidently cognizant of its 
progress. He was served with the injunction forbidding the défend- 
ant corporation, its agents and servants, from committing acts of in- 
fringement, and is admittedly aware of that decree. He is shown by 
the présent affidavits to be manufacturing artificial stone under a pro- 
cess which he claims does not infringe, and for which he claims to use 
a mold under patent No. 933,982, taken out by himself upon the 14th 
day of September, 1909. 

The complainant présents several affidavits from vi'hich it would ap- 
pear that the process used by Herbst is similar to that secured to the 
complainant by the décision in this action, and certain portions of thèse 
affidavits contradict the allégation that he is using the processes de- 
scribed in his own patent. His présent opérations are within this dis- 
trict, and he is amenable to process in any action that may be started. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The Stevens patent in question describes means for producing cer- 
tain results, and involves the method and principles by which those 
means are utilized in obtaining thèse results. The patent taken eut by 
Herbst does not seem to hâve regard for the methods employed, but 
rather patents the use of a certain form of material, which could be 
used as a substitute for the composition described by Stevens in ma- 
chines for applying his method. But Herbst is not operating as an 
employé or agent of the défendant, nor can it be held that he was a 
principal in the defendant's. former opérations, and that, having in- 
f ringed in that transaction, he is now conducting the same sort of in- 
fringing acts under another guise. His acts raise a plain issue. If he 
insists upon his right to do either what the complainant's afïîdavits 
charge he is doing, or what he insists is under his own patent, such an 
issue must be determined upon testimony ; and it would seem that it 
would be better practice, and give Herbst greater protection, to refuse 
to pass upon the matter upon motion. If an independent suit should 
be instituted, the différence in expense would not be great, and the 
complainant could certainly bave as broad a scope for relief, while the 
défendant might be more fully protected than in opposing an applica- 
tion to punish him for contempt. The décision in the prior action 
against the défendant company can hardly be deemed res adjudicata 
against an employé who had no part in the litigation, is no longer an 
agent or servant of the défendant, and who is assuming the responsi- 
bility of an independent manufacture of an article claimed by the com- 
plainant to infringe his patent. 

The motion to punish for contempt will be denied, without préjudice 
to the bringing of an action for relief similar to that asked for herein. 



MOTION PICTUItB PATENTS CO. v. LAEJIMLE et al. 
SAME V. PAKTOGRAITI CO. 

(Circuit Court, S. D. New York. March 7, 1910.) 

1. Patents (§ 297*) — Suit fob Infrinoement — Pbeliminaby Injunction — 
Pkevious Adjudication. 

Where the validlty of a patent bas been adjudlcated by the Circuit 
Court of Appeals, and infriugement is coueeded, a prelimiiiary iujunctioti 
should issue against defendents, unless the court is convinced of the 
probability that, had the nevv évidence been hefore the Circuit Court of 
Appeals, its conclusion would have been différent, or a elaim by défend- 
ant that complainant is without title is sustained. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 488 ; Dec. Dig. 
{ 297.* 

EfCect of prior ad,iudication as to validlty of patent in Circuit Court ot 
Appeals, see notes to National Cash Kcgister Co. v. American Cash Keg 
Ister Co., 3 C. C. A. 565 ; Thomson, Houston Electric Co. v. Iloosick Ry. 
Ce, 27 C. C. A. 427; United States Freehold Land & p]migration Co. v. 
Gallegos, 32 C. C. A. 475.] 

2. MOKOPOLIKS . (§ 21*) — C01IBIN.\TI0NS IN IlESÏRAIMT OF TkADE— DEFENSE TO 

Suit for Infrikoement of Patent. 

That a complainant is itself, or is a nieniber of, a combination in viola- 
tion of the fédéral anti-trust statute, is not a défense available in an ac- 

•For other cases see same toplc & §.numeee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tion for tlie infringement of a patent, nor does It show a defect In com- 
plainant's tltle. 

TEd. Note. — For other cases, see Moiiopolies, Cent. Dig. § 15; Dec. Dig. 
I 21 ;* Patents, Cent. Dig. §§ 451, 489.] ... - - - ^ 

In Equity. Suits by the Motion Picture Patents Company against 
Cari Laemmle and the Indépendant Moving Pictures Company of 
America and against the Pantograph Company, respectively. On mo- 
tions for preUminary injunctions. Granted in part. 

Richard N. Dyer, for complainant in first suit. 
Philip Farnsworth, for complainant in second suit. 
Emerson R. Newell, for défendants. , > '('."-.^ 

NOYES, Circuit Judge. The validity of tbe patent in suit has been 
adjudicated by the Circuit Court of Appeals for this circuit (Edison 
V. American Mutoscope & Biograph Co., 151 Fed. 767, 81 C. C. A. 
391), and infringement on the part of the défendant corporations is 
conceded. Consequently a preliminary injunction should issue, unless 
this court is convinced (1) of the probability that, had the évidence of 
new disclosures and uses been before the Circuit Court of Appeals, its 
conclusion would hâve been différent; or (2) that the complainant is 
without title to the patent. 

The évidence concerning the Levison disclosure and the Greene pat- 
ent or invention is, however, insufïicient to convince me that, had it 
been introduced in the former case, a différent conclusion would 
probably hâve been reached. I am also of the opinion that the 
charge, if established, that the complainant is itself, or is a member of, 
a combination in violation of the fédéral anti-trust statute, is not a 
défense available in an action for the infringement of a patent, and 
fails to show a defect in the complainant's title. 

An injunction against the corporation défendants may therefore 
issue. The proof of personal infringement by the défendant Laemmle 
is, however, deemed insufficient to warrant the issuance of an injunc- 
tion against him, and it is denied. But this action is without préjudice 
to the right of the complainant to renew its application, in case future 
acts of personal infringement are disclosed. 

This case seems to be fully presented upon the affidavits, and it is 
assumed that the complainant will désire to appeal from this order to 
the court which, in view of its previous décision, can best pass upon 
the matter. Such an appeal being privileged, a speedy hearing can 
be obtained. I am inclined to suspend the issuance of the injunction 
until after the détermination of the appeal, provided (1) the appeal 
is brought on for a hearing at the May session of the Circuit Court of 
Appeals; and (2) that the corporation défendants furnish an adéquate 
bond to pay damages and account for profits during the pendency of the 
appeal, if it is unsuccessful. If the issuance of the injunction is not sus- 
pended pending appeal, a bond by the complainant to answer ail dam- 
ages occasioned by the issuance of the injunction would seem prbper. 

Counsel may présent memoranda and affidavit upon thèse sugges- 
tions and the amount of bonds necessary for the protection of the re- 
spective interests. 

•For other cases see same topic à § numbeh in Dec. & Am. Die». 1907 to date, & Rep'r Indexe» 
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AMERICAN SPECIALTT STAMPING CO v. NEW ENGLAND ENAMBLr 

ING 00. 

(Circuit Court, S. D. New York. Mardi 14, 1910.) 

Patents (§ 283*) — Suit for Infeingement— Défenses— Estoppbl. 

A défendant in a suit for infrlngenient of a patent, whieli prlor to the 
suit entered into a contract with the complainant in wtiich it conceded the 
validlty of the patent and agreed not to infringe it in the future, is es- 
topped to deny such validlty or the fact of lufrlngement prlor to the 
agreement, and eau only contest the question of subséquent -Infringenient. 

[Ed. Note. — For other cases, see Patents, Cent. Olg. § 452; Dec. Dig. 
§ 2S3.*] 

In Equity. Suit by the American Specialty Stamping Company 
against the New England Enameling Company. On exceptions to 
answer. Exceptions sustained in part. 

Briesen & Knauth, for complainant. 
Steinhardt & Goldman, for défendant. 

COXE, Circuit Judge. The parties entered înto an agreement 
dated April 30, 1906, by which the défendant conceded the validity 
of the complainant's letters patent No. 507,381 and agreed not to 
infringe it in the future. It is manifest, therefore, that the corporate 
existence of the parties, the validity of the patent and the fact of 
infringement prior to the date of the agreement are no longer at issue 
between the parties. The défendant cannot contend that the kettles 
which it made prior to that agreement did not infringe the claims of 
the patent. It is open for the défendant to show that the kettles 
made since the date of the agreement, assuming that they difïer from 
those made before, do not infrin-ge. I am unable to see that any other 
défense is open to the défendant. The exceptions are allowed ex- 
cept the sixth, ninth and tenth. The remaining averments of the an- 
swer will enable the défendant to show, if the fact be so, that the ket- 
tles made since the agreement are not within the patent, but it is es- 
topped by the ternis of the agreement from disputing any question 
settled by its provisions. 



RUSSELL et al. y. O'DONOGHUE. 
(Circuit Court, S. D. New York. March 30, 1010.) 

1. Insurance (§ 709*) — Mutual Benefit Societies— Insolvency— Assess- 

MENTS — Personal Liabiliiy. 

A^Tiere a mutual beneflt certlflcate contained no express promise on the 
part of the insured to pay assessments, the memher would not be eom- 
pelled to perform an implled promise to pay assessments, levied while the 
Insurance company was insolvent, for failure of considération. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1846 ; Dec. Dig. 
8 709.*] 

2. Insurance (§ 709*)— SIuiual Benefit Societies— Assessments— Peksonai- 

Liability. 

Where mutual beneflt certlficates provlded tliat the contract was a bl- 
monthly term Insurance, Tenewable at the option of tlie member before ex- 
piration, on payinént of mortuary premlums and dues, as provlded, and 
that no Personal liability was incurred by becomlng insured in the asso- 

•For other cases see same topic & î wOmbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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clatlon, holders of such certiflcates were not liable personally for assess- 
ments. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1846 ; Dec. Dis- 
« 709.*] 

3. Insueance (§ 709*)— MuTUAt Benefit Societies— Stattjtes— Assessments. 

New York Laws 1892, c. 690, § 210, requires every life or casualty Insur- 
ance Company dolng business on the assessment plan to specif y in its cer- 
tiflcates the amount to be paid, and section 207 authorizes the superin- 
tendent of Insurance to apply to the Suprême Court for an order to show 
cause why sucji an association should not be restrained from doing busi- 
ness if the matured claims exceed its assets or assessments made or in pro- 
cess of collection. HeM, that such sections do not affect the contract made 
between such an association and Its certiflcate holders, but simply provide 
a method of determining when proceedings may be instituted to wlnd up 
Buch associations, and do not, therefore. Impose on holders of certiflcates 
a Personal liabllity to pay assessmenta levied. 

[Ed. Note. — For other cases, see Insurance, Cent. D-ig. § 1846 ; Dec. Dig. 
î 709.*] 

Actions by Russell and another, receivers of the Mutual Reserve 
Life Insurance Company, against one O'Donoghue, against one Gallert, 
against one Dempsey, and against one Ritchie. On demurrers to the 
complaint. Sustained. 

Robert Van Iderstine and Miles M. Dawson, for plaintiffs 
N.orman B. Beecher, for défendant. 

WARD, Circuit Judge. Thèse are demurrers to the complaints in 
four actions at law brought by the receivers of the Mutual Réserve 
L,ife Insurance Company for the purpose of determining whether the 
certifïcate holders are personally liable for assessments. The four 
certiflcates in question represent four différent classes of insured, and 
the cases are test cases. December 16, 1907, the directors of the Com- 
pany, it then being in point of fact insolvent, adopted a resolution levy- 
ing an, assessment on ail holders of its certificates subject to assess- 
ment, payable within 30 days from January 1, 1908. The Company was 
put into the hands of receivers February 15, 1908. The défendants 
were members in good standing at the time they were assessed, and 
admit that their failure to pay terminâtes their membership, but they 
say that this is the only conséquence; they not being personally liable 
to pay the assessment. 

The certificate of the défendant O'Donoghue was issued February 
6, 1883, and it was agreed therein that the company would upon his 
death pay $5,000 from the death fund or the next assessment or from 
the reserve fund, and not otherwise, and that the certificate was to be- 
come null and void upon his failure to make any required payment. 
It contained no express promise upon his part to pay assessments, but 
the plaintiffs contend that one must be implied. The Appellate Divi- 
sion of the Second Department of the Suprême Court of New York 
bas so held in the case of Gray v. Daly, 40 App. Div. 41, 57 N. Y. 
Supp. 527. The question bas never been decided by the Court of Ap- 
peals of New York. The contract of the certificate holder is with the 
company, and is in considération of actual bona fide continuing In- 
surance. If the company is insolvent when an assessment is levied, this 

»For other case» see came topio & § ncmbbe In Doc. & Am. Digs. 1907 to date, & Kep'r Indexe» 
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considération fails, and it would seem to be unfair to require a mem- 
ber to pay for something he is not getting. This view is forcibly ex- 
pressed by Judge Blodgett in Re Protection Life Insurance Co., 9 Biss. 
188, 196, Fed. Cas. No. 11,444, and his remarks are cited with ap- 
proval in the Matter of Equitable Reserve Fund Life Association, 131 
N. Y. 354, 377, 30 N. E. 114. I am of opinion that a promise to pay 
may be implied in the case of O'Donoghue, but think that he is ex- 
cused from paying because of the insolvency of the company. 

The cases of the other défendants are clearer. Gallert's certiiicate 
was issued January 9, 1891, and contained this provision : 

"2. No Personal liabillty Is Incurred by becoming a member of this associa- 
tion. TBe contract Is a bimonthly term insurance, renewable at the option of 
the member before expiration, upon payment of mortuary premiums and dues 
at the tlmes and in the manner herein provided." 

And upon the back of the certificate is printed : 

"This pollcy expressly provides that no personal liability shall be incurred 
by becoming a member of this association. Payments are at the option of the 
member to continue only so long as the member may désire to keep his policy 
In force." 

And the appHcation contained the following: 

"Conditions upon which this application is made are that no personal lia- 
bility ot the applicant shall be incurred by becoming a member of the associa- 
tion. Payments by the member are voluntary, at the option of the member 
to continue them so long as the member may désire to keep the said certificate 
or pollcy in force." 

Dempsey's certificate was issued January 21, 1893, and it as vvell as 
the appHcation contained the same provisions as Gallert's. 

Ritchie's certificate was issued February 1, 1901, and called for a 
fixed annual premium, without any liability for assessments at ail. It 
contained the following provision : 

"2. No Personal liability is incurred by becoming insured In this associa- 
tion." 

As the contract between the certificate holder and the company is to 
be ascertained from the application, the certificate, and the by-laws 
(People V. Grand Lodge, 156 N. Y. 533, 537, 51 N. E. 399), it seems 
to me quite plain that the défendants Gallert, Dempsey, and Ritchie 
are not liable for the assessment. 

The plaintiffs, however, contend that, because section 210, c. 690, 
Laws 1892, before which date the certificates of O'Donoghue and Gal- 
lert were issued, require every life or casualty insurance company do- 
ing business on the assessment plan to specify in its certificates the 
amount to be paid, and because section 207 authorizes the superin- 
tendent of insurance to apply to the Suprême Court for an order to 
show cause why such an association should not be restrained from do- 
ing business if the matured claims exceed its assets and assessments 
made or in process of collection, certificate holders are required by 
law to pay assessments; otherwise they say the provisions of section 
810 cannot be carried out. But I think thèse provisions do not affect 
the contract made between the certificate holder and the association, 
and are merely intended to provide a method of determining when 
proceedings may be instituted to wind up such associations. In view 
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of the obvious purposes of the insurance law, the Attorney General 
might well advise the superintendent of insurance to withhold his ap- 
proval of such certificates as thèse défendants held ; but it does not 
follow that they can be construed by the court to be other than their 
terms make them. 

Another ground of demurrer is that the assessment was at higher 
rates than those fixed in the certificates of O'Donoghue, Gallert, and 
Dempsey. A stipulation has been made of this fact. This is sought 
to be justified by provisions of the by-laws giving the directors au- 
thority, either expressly or impliedly, to fix rates of assessments. The 
certificate holders having agreed to be bound by the by-laws, it is 
argued that they are bound by assessments so fixed. But the Court 
of Appeals of New York has lately held that such by-laws do not au- 
thorize the directors to alter any material provision of a contract there- 
tofore made. Wright v. Knights of Maccabees, 196 N. Y. 391, 89 
N. E. 1078, and Dowdall v. Catholic Mut. Benefit Ass'n, 196 N. Y. 
405, 89 N. E. 1075. No estoppel arises from the fact that the défend- 
ants had on previous occasions paid assessments levied at rates higher 
than those provided for in their certificates. The demurrers are sus- 
tained, with costs. 



In re AMERICAN SUGAR REFINING CO. 
(Circuit Court, S. D. New York. April 4, 1910.) 

1. Grand Jurt (| 36*) — Witnesses— Subpœna Duces Tecum— Reasonable- 

NE8S. 

A subpœna duces tecuin, directing a corporation to apï>ear before a féd- 
éral grand inquest and produce a large quantity of contracts, niortgages. 
leases, agreements, correspondence, etc., and to testify generally witU réf- 
érence to alleged aets in violation of Act Cong. July 2, 1890, c. 647, 20 
Stat. 209 (U. S. Comp. St. 1901, p. 3200), to protect trade against unlawful 
restralnt and monopolies, etc., held fatally defective as unreasonable. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dig. § 36.*] 

2. Witnesses (§ 300*) — Corporations— Stjbpœna Duces Tecum— Privilège. 

A corporation, when subpœnaed duces tecum to produce its books be- 
fore a grand jury, cannot avail itself of the privilège of a witness under 
Oonst. U. S. Amend. 5, declaring that no person shall be compelled in a 
crlminal case to be a witness against himself. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1402, 1402% ; 
Dec. Dig. § 300.*] 
.3. Grand Jury (§ 36*)— Proceedings— Witnesses— Subpceîia Duces Tecum. 

A subpœna duces tecum may be properly dlrected to a corporation re- 
quiring It to produce Its books for e.xamination before a grand jury ; the 
ïvrit belng eomplled with when the books hâve been presented in aetual 
grand Jury session and are taken away again by the messenger of the 
corporation as soou as the particular session adjouriis, they remalulng 
with the grand Juiy durlng the se.s.sion. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dig. § 36.*] 

Motion by Henry A. Wise, United States Attorney, to punish the 
American Sugar Refining Company for failing to obey a subpœna 
duces tecum. Denied. 

The following is a substantial copy of the subpœna duces tecum 
requiring défendant to prodtice: 

'For otber cases see same tople & S numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A mOTtgàge made to the Central Trust Company of New York to secure bonda of $10,- 
000,000 made January 10, 1891; also a contract or contracts between the American Sugar 
Eeflnlng Company and each o£ the constituent companles, guaranteelng debta of sala 
companles, made January, 1891; also an agreement, dated April 2, 1891, between the Amer- 
ican Sugar Reflning Company and Claus Doseher, Henry Offerman, and Juliua.A. Sturs- 
berg, trustées; also a deed, or copy thereof, from the American Sugar. Reflning Company 
of Callf ornia to Havemeyers and Elder of the sugar reflnery property in. San Francisco, 
dated March 21, 1889 ; also a lease by Havemeyers and Elder ta the Western Sugar Re- 
flning Company, dated March 24, 1891, of the sugar reflnery property in San Francisco; 
also an agreement made April, 1891, between the American Sugar Reflning Company and 
Havemeyers and Elder, by which the said oompany assumed debta of the sald Havemey- 
ers and Elder; also a "reorganlzation agreement" of the American Sugar Reflning Com- 
pany, referred to in report to the stocliholders of sald company of January, 13, 1892; also 
a form of otfer or original offer made by the American Sugar Reflning Company, or any 
ot Its offlcers, for the purchase et the Franklin Sugar Reflning Company;: also a form o£ 
Ktatement or statement made by the bûard of direotors of said company, aceompanying 
dividend declared December 5, 1894; also an agreement between American Sugar Reflning 
Company and Southern Paoiflc Company, dated April 2, 1896; also a form of or original 
copy of agent's agreement and letter referred to in minutes of meeting of said board on 
Soptember 18, 1895; also an agreement, made on or about April 1, 1897, with John D. 
Spreckels, for the purchase by the American Sugar Reflning Company, of an interest in 
Western Beet Sugar Company, in Pajàro Valley Railroad, and in iand near Salinas; 
also an agreement between the American Sugar Reflning Company and the New York, 
New Haven & Hartford Railroad Company, made on or about February, 1899; also con- 
tracts with the Hawaiian plantera, made on or about December, 1902; also an agreement 
between the American Sugar Reflning Company and Lowell M. Palmér and others, made 
on or about April, 1902; also a lease from the Callf ornia Sugar Reflning Company to the 
Western Sugar Reflning Company, made on or about December, 1902; also a bond, or copy 
thereof, executed by the American Sugar Reflning Company to the "Longmont people," made 
on or about December, 1902, and ail agreeœents incidental thereto; also a lease by Ameri- 
can Sugar Reflning Company to the Western Sugar Reflning Company of the reflnery 
property in San Francisco, and lease supplemental thereto, made on or about February, 
1905; agreement looking to the Incorporation of the Great Western Sugar Company, 
made on or about November, 1903; also ail contracts between American Sugar Reflning 
Company, American Coftee Company, and Herman Sielcken, made May 28, 1909; also 
contracts for beet sugar between the Western Sugar Reflning Company and the Western 
Beet and Chlno Companles for 1895; also ail contracts with Western Sugar Reflning 
Company, Watsonviile Beet Sugar- Company, and Chino Beet Sugar Company; also the 
correspondence in the matter of the Camden Reflnery; also the communications from 
Western Reflning Company to Ainerlcan Sugar, Reflning Company, dated July 28, 1898; 
also the contracts with Western Sugar Reflning Company with référence to Hawaiian su- 
gars, made in 1899, and also slihilar contracts; also a lease of the Cailfôrnla Sugar Re- 
flnery tb the Western Sugar Reflning Company, made ou or about June, 1901; also a con- 
tract with Patrick J. Cavanaugh and others, made on or about January, 1903; also an 
agency agreement between American Suga.r Reflning Company and Alameda Sugar Com- 
pany, made on or about March, 1903; also letter of Thomas R. Cutler, dated July 18, 
1903, and a copy of the answers to sald letter; also an agreement between the American 
Sugar Reflning Company and the Sugar Syndicate of Mexico, made on or about December, 
1903; also a lease of Callf ornia Reflnery to the Western Sugar Reflning Company for 
flve years from Septeraber 30, 1907; also a contract between American Sugar Reflning 
Company and A. B. Foster, for sale ot stock of the Great Western Sugar Company, made 
on or about January, 1905; also a letter of W. H. Hannam to H. O. Havemeyer, dated 
February 24,; 1905; also a lease, or copy thereof, dated March, 1905, of Calitornia Sugar 
Company and Western Sugar Reflning Company; also a letter of C. S. Morey to Ameri- 
can Sugar Reflning Company, or some of its oflicers, dated April' 25, 1905; also the cor- 
respondence between H. R. Duval and Henry O. Havemeyer, in regard to Las Animas 
ïactory; also a communication from Thomas R. Cutler as to consolidation of tJtah and 
Idaho Sugar Companles; also a lease to the Western Sugar^ ReHning Company in March, 
1608; also a letter from C. C. Higgins, referred to in minutes ot a meeting of said com- 
mittee on June 24, 1908, and letter from John B. Parsons on same subjeet; also a con- 
tract with Sugar Pactors Company, Limited, of Hawaii in July, 1910; also ail agree- 
ments and other instruments by or to the American Sugar Reflning Company, or any 
ofllcer thereof, with ail other persons and corporations in and about the purchase by 
said company ot the stock of the Franklin Sugar Reflning Company, the Spreckels Sugar 
Reflning Company, the B. C. Knight Company, and the Delaware Sugar House, made 
in 1892; also ail agreeraents and other instruments made by or to the American Sugar 
Reflning Company, or any oflicer thereof, with any other person or corporation in and 
about the purchase by sald company of stock in any of certain named corporations from 
January 1, 1902, to January 1, 1906, in and about the sale of sugar produced by said com- 
panles, or any of them. ' . , 

James M. Beck, for American Sugar Refining Co. 
Henry A. Wise, U. S. Atty. 
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LACOMBB, Circuit Judge. The motion made by the TJnlted States attorûey 
to punish the company for contempt In falllng to obey a subpœna duces tecum, 
requiring It to produce certain books and papers before the grand jury, Is de- 
nled for the reason that the subpœna Is obnoxlous to the critlcism whlch was 
sustalned by the Suprême Oourt In Haie v. Hendel, 201 tJ. S. 43, 3G Sup. Ct 
370, 50 L. Ed. 652— it Is "far too sweeping In its terms to be regarded as rea- 
sonable." 

The corporation moves to set aiside the second subpœna, directed to It, 
served on its président and résident agent, and which is restrieted to two 
specified books. 

Oonsidering the arguments In support of the motion, this court remains of 
the opinion enunciated in U. S. v. American Tobacco Co. (0. O.) 146 Fed. 557, 
that under the décision in Haie v. Henkel there la a distinction between an 
indivldual and a corporation, aud that the latter cannot avail of the provi- 
sions of the flfth amendment to the Constitution, which déclares that no per- 
son "shall be compelled in any criminal case to be a wltness against him- 
self," — when properly called upon to produce it» books for examlnatlon In 
court. 

Thls subpœna Is directed to the corporation Itself, and not to some partlcu- 
lar offlcer of the corporation. No doubt this is a wholly novel practlce ; but 
it seems to be a logical outcome of the distinction between corporation aud In- 
divldual pointed out in the opinion cited, and the alleged dlfficultles in such 
practlce are theoretlcal rather than practical. The suhpœna does not com- 
mand any one to testify général! y, as the usual form of subpœna does, but 
In many cases ail that Is sought to be elicited from a witness served with 
such subpœna Is that he is the person named in the subpœna, and that A, B, 
and C are the books or papers asked for. There is nothlng startling in dis- 
pensing wlth such perfunctory testlmony when the production of the book or 
papers by the party itself concèdes thelr Identlty. I am not prepared to as- 
sent to the proposition that the Indivldual officer who produces books and pa- 
pers under an ordinary subpœna duces tecum is entitled to inslst that he shal] 
be sworn generally and shall be allowed, unasked, to volunteer explanatlons 
to the grand Jury as to what the documents contain. Nor does there seem to 
be any difficulty in the fact that the "corporation" cannot physically produce 
the books, but must avail of some human means to transmit them to the grand 
Jury room; it does not necessarily follow that the Indivldual thus seleeted 
should he one who might be criminated by the documentary évidence he car- 
rles with him ; the corporation when the subpœna Is directed solely to it may 
sélect Its own messenger to transport the documents. It is not understood 
that the district attorney claims that such a subpœna as this can be used to 
get possession of the books for purposes of investigation and examlnatlon by 
clerks, experts, and irresponsible parties outslde of the immédiate présence of 
the grand jury. Obédience to the subpœna wiil be complète when the books 
called for are presented to the grand jury In an aetual session, and are taken 
away again by the messenger of the corporation as soon as the partlcular ses- 
sion adjoums ; whlle the session lasts they must remain with the grand jury. 
Under thèse circumstances, the suggestion of risk of altération, spoliation, 
etc., would seem to be fanciful. 

The motion is denied. 

Note.— The American Sugar Reflning Company, refusing to obey the subDœna. was 
fined {500, anâ appealed. 



HETvLER T. ILWAOO MILL & LUMBER <70. 

(Circuit Court, D. Oregon. March 7, 1910.) 

No. 3,591. 

Rkmovai- ov Causes (5 79*) — Motion— Timb. 

Removal Act March 3, 1875, c. 137, ]8 Stat. 470, as amended by Act 
Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 507), provides 
that a removal pétition must be flled at the time or before défendant Is 

•For otisr eues lee wu* topic & i ndmbbe In Dec. & Am. DIg». 1907 to flato, & RsD'r Indexe» 
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requlred by the làws of the state or the rule of the state court in wliiçl» 
the suit is brought to answer or plead to the déclaration. EeU, tbat sucn 
act waa designed to eontract the jurisdlction of the fédéral courts and 
required the removal pétition to be filed as soon as défendant Is requlred 
to make any défense In the state court, whether in abatement or to the 
merits, whleh time is not extended by a faUure to take judgment by de- 
fault, an extension of tlme to answer, elther by order of the state court or 
by stipulation of the parties, or by a spécial appearance to set aside service. 
[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 136, 
141-144 ; Dec. Dig. § 79.*] 

Action by William O. Heller against the Ihvaco Mill & Lumber 
Company. On motion to remand. Grahted, 

Norblad & Hemple, for plaintifï. 
N. H. Bloomfield, for défendant. 

BEAN, District Judge. Motion to remand. This action was com- 
menced against a Washington corporation in the state court in July, 
1909. Service of summons was had on the défendant by serving the 
président in the county where the action was begun on the 22d of the 
month. On the 29th the défendant appeared specially and moved to 
quash the summons. No disposition was made of this motion, but 
on August 12th the parties entered into a stipulation waiving ail pro- 
ceedings under it, and permitting the plaintiff to file an amended com- 
plaint, which was done accordingly on the same date, défendant to 
hâve 20 dayâ" to answer or plead thereto. No answer or pleading was 
filed by défendant, but on October 6th a stipulation was entered into 
between the parties reviving the motion to quash. On the 16th of 
the same month a pétition and bond for removal was prepared and filed 
some time prior to the 24th day of January, 1910, when an order was 
made removing the cause to this court. The plaintifï now moves to 
remand on the ground that the pétition for removal was not filed 
within the time required by the fédéral statute. 

The act of Congress of March 3, 1875, c. 137, 18 Stat. 470, as 
amended by the act of August 13, 1888, c 866, 35 Stat. 433 (U. S. 
Comp. St. 1901, p. 607), provides that in cases of this character a 
pétition for removal must be filed "at the time or any time before the 
défendant is required by the laws of the state or the rule of the state 
court in which such suit is brought to answer or plead to the déc- 
laration." 

This law was designed to eontract the jurisdlction of the fédéral 
courts, and the tendency is to construe it strictly against the right of 
removal. 18 Enc. Pleading & Practice, 161, 286. It has consequently 
been held that the pétition must be filed as soon as the défendant is 
required by the laws of the state to make any défense in the state 
court, whether in abatement or to the merits (Martin v. B. & O. R. R., 
151 U. S. 673, 14 Sup. Ct. 533, 38 L. Ed. 311), and that a failure to 
take judgment by default or an extension of time in which to answer 
by order of the state court or by stipulation of the parties will not 
extend the time for removal (4 Fed. St. Ann. pp. 354-356, and au- 
thorities cited), nor will a spécial appearance to set aside service hâve 
that effect (Wedekind v. S. P. Co. [C. C] 36 Fed. 379). By the state 

•For other caees eee aame toptc & % numsbb in Psc. & Am. Cigs. 1907 to date, & Rep'r Indexes 
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law, the défendant was required to appear and answer the complaint 
within 10 days after the service of summons upon it. The pétition 
for removal was not filed within that time, nor within the 20 days in 
which défendant was allowed to plead to the amended complaint. 
Under the provisions of the act of Congress, construed by the author- 
ities cited, I am of the opinion that it was not filed within time, and 
that the motion to remand must be allowed, and it is so ordered. 



In re WILLIS OAB & AUTOMOBILE CO. 
(District Court, S. D. New York. March 9, 1910.) 

BaNKBUPTCY (§ 72*) — ^COBPOKATIONS SUBJECT TO ADJUDICATION— MERCANTILE 

AND Trading Ptjrsuits— "JIeeoantile and Trading Corporation." 

A corporation, the principal business of wliicti Is the l^eeping of a board- 
Ing stable to feed and care for horses for hire, is not subject to adjudica- 
tion as a corporation engaged principally in mercantile and trading pur- 
suits; such terni embracing corporations whose principal business is the 
buying and selling of goods in the ordinary course of trade. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 17 ; Dec. Dig. 
S 72.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7053, 7054. 

What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank of Mattoon, 111., v. First Nat. Bank of Mattoon, 111., 42 C. C. A. 4.] 

Pétition in bankruptcy against the Willis Cab & Automobile Com- 
pany. Pétition dismissed. 

Black, Varian & Somers, for petitioning creditors. 
Hy. A. Rubino and House, Grossman & Vorhaus, for alleged bank- 
rupt. 

HOUGH, District Judge. The principal business of bankrupt corpo- 
ration is to keep a boarding stable. It is admitted that the décision of 
Blatchford, J., in Re Odell, Fed. Cas. No. 10,426, is a déclaration that 
the purchase of food wherewith to feed boarded horses, the care of such 
horses, and the collection of money from their owners for such care 
and feeding constitute the proprietor of such business a merchant or 
tradesman within the meaning of the bankruptcy act of 1867 (Act 
March 2, 1867, c. 176, 14 Stat. 517). This décision was followed by 
Brown, J., in Morton Boarding Stables, 108 Fed. 791. My own views 
about this matter would be immaterial, and it would make no différence 
what courts in other circuits hâve decided, and my duty would be to 
follow thèse cases, if I were not compelled to believe them inconsistent 
with several récent décisions in the Circuit Court of Appeals for the 
Second Circuit, which, however, hâve not mentioned the opinions of 
Blatchford and Brown, JJ. 

Under the act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]), to put this corporation in bankruptcy it 
must be engaged principally in manufacturing, trading, or mercantile 
pursuits. That thèse words should be strictly construed was held in 

»Por other cases see same toplc & { ndmbeb In Dec. & Am. Dig». 1907 to date, & Eep'r Indexes 
178 F.— 8 
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New York & New Jersey Ice Unes, 147 Fed. 214, 77 C. C. A. 440. In 
that case it vvas found that the business of the alleged bankrupt was 
gathering, storing, preserving, transporting, and selling natural ice. 
Everything prior to sale was preparatory to sale at a profit, if possible. 
The business of the company was selling ; yet selling did not make it a 
trader. It would seem that strict construction could go no further. 

In Re Wentvvorth Lunch' Co., 169 Fed. 413, 86 C. C. A. 393, it was 
carefully pointed out that the préparation of food by cooking was not 
manufacturing, and that the sale of the food so prepared by an incor- 
porated restaurant keeper in small quantities t\) the ultimate customer 
was not a mercantile or trading occupation. Preparing pies by the 
thousand and biscuits by the ton might perhaps savor of manufactur- 
ing ; but it is obvions that the vending thereof to the consumer on the 
premises is something not to be performed by one engaged in mercan- 
tile or trading pursuits. 

Just where the line is to be drawn between wholesale and retail does 
not appear, but it is plainly impossible to draw any practical distinction 
between feeding men and feeding horses ; nor is the case bettered by 
the fact that the horses are lodged as well as fed, for that a hôtel 
company is not within'the act is now well established. U. S. Hôtel Co., 
134 Fed. 226, 67 C. C. A, 153, 68 L. R. A. 588, cited with approval in 
this circuit, in Altonwood Park Co. of New York v. Gwynne, 160 Fed. 
448,.87C. C. A. 409. 

The meaning of the words "mercantile and trading pursuits," in the 
Second circuit, has beeri further expounded in Re Kingston Realty 
Co., 160 Fed. 445, 87 C. C. A. 406, from which it appears that, though 
buying to sell again is of the essence of trade, yet if that which is 
bought and sold be land there is no trading, and if there be no trading 
there is no mercantile pursuit, as that term is used in the statute.. 
Thèse décisions were approved in Re N. Y. Tunnel Co., 166 Fed. 384, 
92 C. C. A. 202. _ 

In this circuit it would seem that while ships, or at least boats, can 
be manufactured (Marine Const. & Dry Dock Co., 130 Fed. 446, 64 
C. C. A. 648), houses cannot; they are constructed. It is also held 
that to be engaged in trading pursuits one must both buy and sell 
either goods or merchandise or other goods ordinarily the subject of 
traffic. While one following a mercantile pursuit may not only do 
what a trader does, but "may deal in the sale of and purchase of com- 
modities." When this rule is applied to the sale of foodstuffs it would 
seem obvions that an incorporated grocery store is a trader, for it buys 
goods and merchandise to sell again. So does an incorporated restau- 
rant ; yet that is not a trader. The distinction is settled by authority ; 
the différence would appear to dépend on whether the customer takes 
away the purch^sed foodstuffs by external or internai modes of car- 
nage. . , 

By applying thèse décisions of the Circuit Court of Appeals to the 
matter in hand, and not perceiving, as above noted, that there is any 
différence between lodging and feeding horses and lodging and feeding 
men, this alleged bankrupt cannot be said to f ollow either a mercantile 
or trading pursuit, , It is therefore not subject to the opération of this 
act. 
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The pétition is dismissed ; but, inasmuch as the finding of the réf- 
érée was based npon two décisions of this court not mentioned by the 
higher court in the cases enumerated, the dismissal will be without 
costs. 



In re AVBISSMAN. 

(District Court, D. Conneeticut. March 14, 1910.) 

No. 2,354. 

Bankruptcy (§ 346*)— Distribution of Estate—Peiokitib.s— Taxes. 

Under Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stat. 563 (U. S. Comp. 
St. 1001, p. 3447), which provicJes that "tlie court sliall order the trustée 
to pay ail taxes legally due and owing by the baiiknipt to the United 
States, State, county, district, and municipality iu advance of the pay- 
ment of dividends to creditors," ail taxes which were collectihle froni 
the hankrupt prier to his banlcruptçy must be paid, and it is ininiaterial 
that, through the négligence of the oflicers charged with their collection, 
taxes hâve aceumulated until the aggregate amount with interest will 
absorl) ail or a large part of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 346.*] 

In thc; matter of George Weissman, bankrupt. On review of order 
of référée. Reversed. 

The following is the certificate f rom the référée : 

I, Henry G. Newton, référée in bankruptcy, hereby certify that, in the 
conrse of the proceedings, a question arose as to the payment of a claim foi- 
taxes. George Weissuiair was adjudicated a bankrupt January 28, 1910. His 
entire property, includjng choses in action, brought $1,385. The city of New 
Haven flled claims for taxes for 12 différent years, which claim is hereto an- 
nexed. After payment of expenses and preferred claims and elaims for wa- 
ges, this claim will take a large part, if not ail, of the money which would 
otherwise be available for payment of dlvldenrts on the gênerai claims. It 
has repeatedly happened, in my expérience as référée, that claims for taxes, 
which had been allowed to lie uncollected and bearing interest for many 
years, hâve thus taken ail the available assets, leavlng nothing for creditors. 
The resuit is that the goods furnished by creditors within two or three months 
of the bankruptcy bave been used to pay the claims for taxes accruing several 
years before. This resuit appears to be unjust, and one which Congress did 
not intend. It seems to me that those who hâve passed the statute and rules 
hâve assumed tliat there might be claims for one year's taxes. In the présent 
case, the injustice is the greater hecause the property was assessed at $4,000, 
and the trustée was able to realise only $1,385. What has appeared to me 
the evll and injustice of forcing those furnishing goods within a few wecks 
or months to pay for the default of the collector of taxes, in not collectiuLÇ 
when due, has oecurred so many times that I hâve thought it my duty to ask 
the judge of the court to pass upon the question, which I can only do by re- 
fusing to order the payment of the claim. In the présent case, I hâve there- 
fore ordered the trustée to pay tlio taxes on the list of 1908 and 1909, amount- 
ing to $153.75 ; and, from this order, the city of New Haven has filed a péti- 
tion for review, stating that the whoie tax should be ordered paid. 

There is another question which li;is arisen in other cases, and which might 
possibly be claimed in this case. The tax on the list of 1009 could not be col- 
lected t)y levy until Septeinber 1, 1910. I havo had objections mode to order- 
iiig a tax paid which had not become due. The questhm is raised in a case 
in Waterbury whether à tax laid on the list of Oetober 1, 1009. of a bankrupt 
who was adjudicated in December, and the tax not being actually laid, so as 
to become due in any way until tlie Ist ,of March, 1910, should be ordered 

•For other cases see same topic & § nU-MBEu in Liée. & Am. Liigs. 1907 to date, & Rep'r Indexes 
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paid; and, if tlie Judge thiuks it proper (in rendering tlie présent décision) to 
express an opinion uiwn that subject, it might save anotlier certiflcate to 
court ; and it is a question wliicli undoubtedly will arise in tlie city of New 
Haven several tiuies during tlié présent year. ' 

Henry H. Townshend, for city of New Haven. 
David Strouse, for trustée. 

PLATT, District Judge. That portion of section 64, subd. "a." of 
the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S- Comp. 
St. 1901, p. 3447]), next to be quoted, controls the décision herein : 

"(a) Tlie court sliall order tlie trustée to pay ail taxes legally due and ow- 
ing by the bankrupt to tlie United States, state, county, district, or inunicipal- 
Ity, in advance of the payinent of divldends to ereditors. * * * ". 

By this législation Congress seems to hâve placed valid and subsist- 
ing taxes in a class by themselves and of the highest rank. The only 
possible question to be decided is whether the taxes, which the trustée 
lias not been ordered to pay, were collectible from the bankrupt prior 
to adjudication. If they were legally due and owing at that time, they 
must be paid now. The référée seems to think that they were not, 
because the collectors had been guilty of lâches in failing to collect 
sooner. Without explanation of the reasons for noncollection, it 
strikes one that the collectors hâve been disgracefully slack, but I can- 
not believe that in a suit against Weissman before bankruptcy such a 
défense would hâve been made, or, if it had been made, would hâve 
been seriously listened to by any court. 

The logic of the référée has another peculiar twist in it. He bas 
ordered the last two years' taxes paid, and stopped there. He appears 
to bave fixed the line of démarcation according to his own notions of 
equity and justice, but I can discover no substantial reason for includ- 
ing 1908 and excluding 1907 or 1906. His reasoning applies to one 
as well as to the other. So far as those who became ereditors just 
prior to bankruptcy are concerned, they had the same facilities for dis- 
covering that each of thèse taxes had not been paid, and one tax 
lessened their security quite as surely as the other did. This last 
thought applies to ail the taxes. The city hall was easy to be found, 
and, for the matter of that, the téléphone makes every tax collector's 
office very accessible to every créditer, wherever he may be. The taxes 
were a matter of public record, and the ereditors were bound to know 
about them, just as they were bound to know of any matter of rec- 
ord concerning Mr. Weissman's afïairs. I appreciate the good pur- 
pose of the référée in his décision and, if the law would permit me, I 
should uphold him with both hands. The conduct of the officiais was 
atrocious, but the remedy lies with Congress, and not with the courts. 
Once in a while it seems unfortunate that the courts cannot legislate, 
but the country is too near the edge of disorder and chaos to even think 
of weakening the perfect line of cleavage between the executive, légis- 
lative, and judicial departments. Let the trustée pay ail the taxes which 
are legally due and owing from the bankrupt estate. 

I shall not undertake to solve the abstract problem which the réf- 
érée puts forward at the end of his certificate, until it présents itself 
to me in concrète f orm. 



WAKE-KEAMER TOBACCO CO. V. AMERICAN TOBACCO CO. 117 

Possibly this mémorandum may be of service to the référée in de- 
ciding other tax questions whicli trouble him, but, in my opinion, it 
would be a distinct disadvantage to advise generally on such subjects. 



WARE-KRAMER TOBAOCO 00. v. AMERICAN TOBACCO CO. et al. 

(Circuit Court, E. D. Xortli Caroliua. Mardi 8, 1910.) 

No. .558. 

1. Courts (§ 277*)— Fédéral Courts— Distbict of Suit— Détermination of 

Question. 

Tlie question whether a suit In a fédéral court is maintainable in the 
district where brought, under the statute, may he raised either by motion 
to set aside the service of proeess or by spécial demurrer, where a spécial 
appearance is made for that purpose only, and before pleading to the 
merits; but the right is waived by fliing a gênerai demurrer or pleading 
to the merits. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 818; Dec. Dig. § 
277.* 

Waiver of right as to district of fédéral court in which suit must be 
brought, see notes to Memphis Sav. Bank v. Ilouchens, 52 O. C. A. 192 ; 
McPhee & McGinnity Co. v. Union Pae. R. Co., 87 0. C. A. 34.] 

2. Courts (§ 274*)— Fédéral Courts— District in Which Suit Must be 

Brought. 

An action against a corporation in a fédéral court for a common-law 
tort can be maintained only in the district of plaintifFs résidence, or 
that in which défendant is incorporated, and such requlrement cannot 
be avoided by joining in the sarue complaint another count stating an 
entirely separate cause of action of which the court bas Jurisdiction, 
nor by stating a joint cause of action against such défendant and another 
which Is an inhabitant of the district and may be there sued; the cause 
of action heing several as well as joint. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 274.*] 

3. Monopolies (§ 28*) — Pleading (§ 364*) — Action for Damages Undee An- 

ti-Trust Act, 

In an action under Anti-Trust Act July 2, 1890, c. 647, § 7, 26 Stat. 
210 (V. S. Comp. St. 1901, p. 3202), to recover damages for an alleged un- 
lawful conspiracy or combination in restraint of Interstate trade and 
commerce, owing to the complicated nature of the case and the uumerous 
éléments which may enter into such a conspiracy, the plaintift' must be 
given libéral latitude in his pleading, and matter will not be stricken 
from his complaint on motion under a state statute as "irrelevant and 
redundant," uuless it is elearly so ; but matter which is manifestly purely 
evidentiary will be stricken out. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 28;* Pleading, 
Dec. Dig. § 3G4.*] 

Action by the Ware-Kramer Tobacco Company against the Ameri- 
can Tobacco Company and the Wells-Whitehead Tobacco Company. 
On spécial demurrer to complaint and motion to strike out matter as 
irrelevant and redundant. Demurrer sustained, and motion sustained 
in part. 

F. A. Daniels, C. C. Daniels, and F. A. Woodard, for plaintiff. 
Aycock & Winston, Junius Parker, and F. L- FuUer, for défendants. 

•For other cases see same topic & § ndmbbb in Dec. & Am. Dlgs. 190Î to date, & Kep'r Indexes 
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CONNOR, District Judge. It appears upon the face of tlie com- 
plaint : that the plaintiff is a corporation, chartered and organized un- 
der and pursuant to the laws of the state of Virginia, having its prin- 
cipal office in the city of Norfolk in said state. That the défendant 
American Tobacco Company is a corporation chartered and organized 
under and pursuant to the laws of the state of New Jersey, having a 
branch office in the city of Durham, in the Eastern district of North 
Carolina, with a résident agent upon whom process in said district 
may be served. The défendant Wells-Whitehead Tobacco Company 
is a corporation chartered and organized under and pursuant to the 
laws of the state of North Carolina, having its principal office in the 
town of Wilson in said district. 

The action is brought against the défendants jointly, and the com- 
plaint, complying with thé provisions of the Code of Procédure of 
North Carolina, sets forth, separately, two causes of action. In the 
fîrst it is^aiUeged : That the plaintiff is, and bas been for several years, 
in its own right and as the successor of a formerly existing corpora- 
tion, engaged in the manufacture and sale of cigarettes, selling them 
in the state of Virginia and other states of the Union and in foreign 
countries, thereby engaging in interstate and foreign trade and com- 
merce.- Tha:t, while so engaged in business, the défendant corporation 
in violation of the provisions of the act of Congress of July 3, 1890, 
éntitled "An act to protect trade and commerce against unlawful re- 
straints and monopolies" (36 Stat. 310, c. G47 [U. S. Comp. St. 1901, 
p. 3202; 7 P*ed. Stat. Arin. p. 345]), entered into and formed an un- 
lawful combination and conspiracy to create and did, pursuant thereto, 
creatè, a monopoly, the purpose and efîect of which' was to control 
and monopoli ze certain branches of the tobacco business and trade be- 
tween the states and with foreign countries. The allégations upon 
which plaintiff bases its right to sue are fuU and spécifie. It com- 
piles with the requirements of the act in that respect. Wheeler- 
Stenzell Co. v. Nat. Window Glass Ass'n, 152 Fed. 864, 81 C. C A. 
658, 10 L. R. A. (N. S,) 972; Loewe v. Lawler. 208 U. S. 274, 28 Sup. 
Ct. 301, 52 Iv. Ed. 488. That, by reason of Such unlawful combination, 
and the acts of défendants pursuant thereto, plaintiff sustained injury 
to its property and business in the sum of $400,000. Pursuant to the 
provisions of section 7 of the act, judgment is demanded for treble 
damages^ — $1,200,000. The statute is èxpressly referred to in the 
complaint and made the basis of the first cause of action. 

In the second cause of action the averments in regard to the char- 
acter and citizenship of the parties are repeated. Omitting matter 
not material to the décision of the question now under considération, 
the plaintiiï allèges : That, at the dates set out, it was engaged in the 
manufacture of cigarettes, etc. That. it was engaged in trade and 
commerce between the states and with foreign nations. "That the 
défendants conspired,;Çpmbincd, confederated, and-agreed to and vi^ith 
each ôther, and other persons, firms, and corporations, their officers, 
agents, and employés, to injure and destroj? the business of plaintiff, 
and in furtherance theredf, etc., adopted" certain means and methods, 
ail of which are fully set forth. Plaintiff f urther allèges : 
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"That with Intent to impede, Impair, Injure, and destroy the business of 
plalntiff, the défendants maliciously, vvantonly, willfully, oppressively, aiid 
wickedly, througli their offlcers and agents, aeting withln the scope of their 
employment, and by direction of, and with the approval of, the défendants, 
connnitted the wrongs herein set forth, whereby the business and property of 
plaintlfï has been greatly impaired and injured to its damage, to wit, In the 
sum of $1,000,000. 'Wherefore plaintiff prays judgment against the défend- 
ants for the sum of $1,000,000 as punitive or vindictive damages, etc." 

The défendant American Tobacco Company entered a spécial ap- 
pearance for the purpose of filing a motion and spécial demurrer to 
the plaintiff's second cause of action, for that, as appears upon the face 
of the complaint, the plaintiff is a citizen and résident of the state of 
Virginia, and the défendant is a résident and citizen of the state of 
New Jersey. 

The contention of the défendant American Tobacco Company is 
founded upon the proposition that, while it is conceded that, as to the 
first cause of action brought under the Sherman anti-trust act, the 
seventh section of which provides that any person injured in his busi- 
ness or property by any other person, or corporation, by reason of 
anything forbidden or declared to be unJawful by this act, may sue 
therefor in any Circuit Court of the United States in the district in 
which the défendant résides, or is found, the action is properly brought 
in this court. That, in respect to the second cause of action in which 
plaintifï seeks to recover punitive, or vindictive, damages for alleged 
injuries to its business, it can be sued only in the district in which 
it is "an inhabitant." To sustain this contention, it rehes upon the pro- 
visions of the act of 1887, amended by the act of 1888 (Act M^rch 3, 
1887, c. 373, 24 Stat. 552, as amended by Act Aug. 13, 1888, c. 866, 
2.3 Stat. 433 [U. S. Comp. St. 1901, p. 508; 4 Fed. St. Ann. 265]). 
By this act, jurisdiction is conferred upon the Circuit Courts of the 
United States, where the jurisdictional sum is involved, between citi- 
zens of différent states ; but it is expressly provided : 

"That no civil suit shall be brought before either of said courts against any 
person, by any original process or proceeding, in any other district than that 
whereof he is an iuhabitant: but when tlie jurisdiction is founded only on 
the fact that the action is between citizens of différent states, suits shall 
be brought only in the district of the résidence of either the plaintiff or the 
défendant." 

It is conceded that, as to the défendant Wells-Whitehead Tobacco 
Company being incorporated and residing in the Eastern district of 
North Carolina, the action is properly brought. The question of venue 
may be raised, either by motion to set aside the service of process, or 
by spécial demurrer, when a spécial appearance is made for that pur- 
pose only and before pleading to the merits. Southern Pac. Ry. v. 
Denton, 146 U. S. 206, 13 Sup. Ct. 44, 36 L. Ed. 942; Cent. Ry. Co. 
V. Pinkney, 149 U. S. 194, 13 Sup. Ct. 859, 37 L. Ed. 699 ; Street's 
Fed. Eq. Prac. § 390. The right to raise the question of venue is 
waived by pleading to the merits or by filing a gênerai demurrer. 
Street's Fed. Eq. Prac. § 387. It is well settled that a corporation is, 
within the provisions of the act, a citizen and an inhabitant of the 
state in which it is incorporated, although it may carry on business, 
hâve property, and maintain agents for service of process in other 
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States. Shaw v. Quincy Mining; Co., 145 U. S. 444, 12 Sup. Gt. 935, 
36 h. Ed. 768 ; So. Pac. Co. v. Denton, 146 U. S. -203, 13 Sup. Ct. 44, 
36 L. Ed. 942 ; In re Keasbey, 160 U. S. 221, 16 Sup. Ct. 273, 40 L. 
Ed. 403 ; Maçon Grocery Co. v. Atlantic Coast Line Ry., 215 U. S. 

601, 30 Sup. Ct. 184, 54 L. Ed. . 

It is clear, therefore, that for violations of the anti-trust act tht de- 
fendant may be sued in any district in which "it is found," and that it 
"is found" wherever there is some agent or représentative upon whom 
service of process may be made. For a cause of action growing out 
of a breach of duty, or tort, the jurisdiction of which is not otherwise 
provided for, a corporation can be sUed in the Circuit Court only in 
the district whereof it is "an inhabitant" ; that is, where it is incorpo- 
rated. It is clear that the second cause of action sets forth a common- 
law tort— malicious injury to plaintifï's business. The two causes of 
action are separate and distinct, founded and dépendent upon distinct 
and, in many essential respects, différent principles. It is recognized 
by the pleader that, while, for the wrongs set forth as the basis of the 
first cause of action, he relies upon the language of the statute, allèges 
spécifie, actual damages to the plaintiff's property and business and 
demands the statutory measure of recovery, in the second cause of ac- 
tion he properly allèges that the wrongs of which he complains were 
committed maliciously, willfully, wickedly, etc., and for this he de- 
mands punitive, or vindictive, damages. It is manifest that, for the 
matters and things set forth in the second cause of action, the plaintiff 
must find bis right to invoke the jurisdiction of the Circuit Court of 
the United States, in the act of 1887-88, because of the diversity of 
citizenship betwe'en défendant and itself, and that, in seeking défend- 
ant for the purpose of suing, it is, by the express provisions of the act, 
compelled to go to the district of which it is "an inhabitant," or sue 
in the district of its own résidence, unless défendant waives its privi- 
lège and consents to be sued in some other district. The plaintiff bas 
sued in a district of which neither the défendant, nor itself, is an in- 
habitant, and défendant, in the appropriate way, raises the objection 
to the venue. Does the fact that it is sued jointly with the Wells- 
Whitehead Company, an inhabitant of this district, for a wrong al- 
leged to hâve been committed jointly, deprive it of the right to make 
the objection? 

^ In Strawbridge v. Curtiss, 3 Cranch, 267, 2 L. Ed. 435, Chief Jus- 
tice Marshall said : 

"Each distinct interest shall be represented by persons, ail of whom are 
entltled to sue, or may be sued, lu the fédéral courts." 

In Coal Co. v. Blatchford, 11 Wall. 172, 20 E. Ed. 179, it is said: 

"If there be several défendants, each défendant must be llable to be sued, 
or the jurisdiction canuot be entertalned." Auderson v. Watt, 138 U. S. 094, 
11 Sup. Ct. 449, 34 L. Ed. 1078. 

The question is discussed by Circuit Judge Gray in Lengel v. Am. 
Smelt. & Réf. Co. (C. C.) 110 Fed. 19. After citing the authorities, 
the learned judge says : 

"The cases in the Suprême Court, just referred to, were, it is true, dea!- 
ing with the question of diverse citizenship only, as a ground gf jurisdiction ;. 
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but the reasoning by which tlie conclusion Is reached, that: ail tlie indispens- 
able parties must be compétent to sue, or be sued, in order to support the 
jurisdictiou, Is applicable to tbe requirements of the aet of 1888, upon wbicli 
the motion to dismiss is grounded. WTien the jurisdictiou, theretVjre, is 
founded only on the fact that the action is between citizens of différent statps, 
as is the case hère, the requirenient of the act plainly is that suit must be 
brought either in the district where ail the plaintitfs, if tliere be more than 
one, réside, or in the district where ail the défendants, if thei'e be more than 
one, réside. In this case the suit having been brought by a citizen and rési- 
dent of Pennsylvania, iu the district of New Jersey, it is requisite. under the 
aet In question, that ail the défendants named in the bill be résidents of 
New .Tersev." .Tenkins v. York Cliff Co. (G. 0.) 110 Fed. 807 ; Bxcelsior Ce. 
V. Brown, 74 Fed. H21, 20 C. C. A. 428. 

It is well settled that the défendants may he sued separately. 

"When several persons hâve been jointly concerned iu the eoniinission of a 
wrongful act, tbey may ail be charged jointly as principals, or the plaintilï 
may sue ail of them separately, torts being in their nature s<>veral, even 
wben the wrongful act was jointlv committed." Sessions v. Johnson, 95 U. 
S. 347, 21 I.. I3d. ,596. 

"Tlie act of each of several joint wrongdoers is regarded as tbe act of ail, 
and the acts of ail, in consummation of a connnon ])ur])()se, are regarded as 
the acts of each." Powell v. Thompson, 80 Ala. 56; Graham v. Houston, l."> 
N. C. 232. 

From an examination of the authorities it would seem clear that, as 
to the second cause of action, the défendant American Tobacco Com- 
pany can be sued only in the district whereof "it is an inhabitant." 
The spécial demurrer must be sustained. As the défendant Wells- 
Whitehead Tobacco Company does not join in the demurrer, the only 
order which, following the practice prescribed by the Code of Civil 
Procédure of North Carolina, can be made, is that, as to the défend- 
ant the American Tobacco Company, the second cause of action be 
dismissed. It is so ordered. 

The défendants moved the court to strike out certain portions of 
paragraphs, and the whole of certain paragraphs, in the complaint 
specifically set out in the motion, for that they were immaterial, ir- 
relevant, redundant, and contained mère évidence instead of alléga- 
tion. This being an action at law, the rules of practice, pleading, and 
procédure shall conform, as near as may be, to those rules prevailing 
in the state Code of Practice and Pleading. While, therefore, in dis- 
posing of the motion, recourse must be had to the North Carolina Code 
of Civil Procédure, where, in like cases, the Suprême Court of the 
United States has made deliverance, its décisions must control. The 
elementary principle, upon which ail modem Codes of pleading is 
based, requires the plaintifï, in his complaint or déclaration, to set 
forth "a plain and concise statement of the facts constituting a cause 
of action without unnecessary répétition." For a violation of this rule, 
the défendant may move the court to strike out irrelevant and re- 
dundant matter. Révisai 1905, § 496. While the courts vvill, in 
proper cases, grant such motion, they usually permit a plaintiff to state 
his cause of action in his own way, provided he avoids scandalous and 
indécent matter. It is very difficult to analyze a complaint and elim- 
inate ail matter which may, upon the trial, prove to be immaterial or 
irrelevant without unduly restricting the plaintifï's right to "tell a con- 
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nected story" of his grievance. The strict technical rules of pleading, 
the enforcement of which so often delayed and frequently defeated 
justice, hâve been abrogated by modem Codes, or rules of court. It 
is, however, an elementary rule of pleading which should always be 
observed and enforced that facts, and not évidence, should be alleged. 
The purpose of ail pleading is to bring the parties, at the earliest pos- 
sible period, after the writ is issued, to either the gênerai issue or, when 
prôper, to spécifie issues of fact, the décision of which, by the jury, 
will enable the court to détermine and déclare the légal right and en- 
force the légal remedy. There are a number of causes of actions, or 
remediable wrongs, which, from their nature, cannot be stated with 
sufficient definiteness to enable the court to proceed without resorting 
to more than the usual particularity of allégation. This is peculiarly 
true where an unlawful conspiracy is charged. For the purpose of 
removing uncertainty in allégation, either in indictments or complaints 
in such cases, the courts usually require, upon demand, a bill of par- 
ticulars. A very satisfactory description of a complaint sufficiently 
definite in an action for unlawful conspiracy is found in Murray v. 
McGarigle, 69 Wis. 483, 34 N. W. 522, wherein it is said : 

"A complaint for conspiracy setting out, by way of inducement, tlie eir- 
cumstances under which the injury complained of was committed, the con- 
spirlng tpgether and common purpose of the défendants, the means used to 
accomplish their présent purpose, the objecta to be attained, the overt acts 
of one, or more, of the défendants In pursuanee of such common purpose, is 
sufficiently definite." 

So Chief Justice Shaw, in the leading case of Com. v. Hunt, 4 Metc. 
(Mass.) 126, 38 Am. Dec. 346, says : 

"Conspiracy is an offense which specifleally deniands the application of that 
wise and huniane rule of the common law that an indictment shall state, with 
as much certainty as the nature of the case will admit, the facts which con- 
stitute the crime intended to be charged." 

"It is never enough that the purpose or the means are so described that 
they may be unlawful. If that is left uncertain, the indictment is fatally de- 
fective. It must appear to the court that, if the facts alleged are proved as 
stated, without any addltional fact, or circumstance. there can be no doubt 
of the illegallty of the eonduct charged, nor of its crimlnality." State v. 
Parker, 4S N. H. 85. 

Chief Justice, Fuller, in Pettibone v. U. S., 148 U. S. 197, 13 Sup. 
Ct. 542, 37 L. Ed. 419, says : 

"The gênerai rule in référence to an Indictment (for conspiracy) is that ail 
the material facts and cireumstances embraced in the définition of the offense 
must be stated, and that, if any essential élément of the crime is omitted, 
such omission cannot be supplied by intendhieut or implication. The charge 
must be made directly, and not by implication, or by way of récital." United 
States V. Carll, 105 TJ. S. 612, 26 L, Ed. 1135. 

In Swift & Co. v. U. S., 196 U. S'. 375, 25 Sup. Ct. 376, 49 L. Ed. 
518, in discussingthe sufG,ciency of the bill, in a suit in equity, brought 
under the anti-trust act, Mr. Justice Holmes sayS : 

"The scheme alleged is so yast that it présents a new problem in pleading. 
If, as we must assume, the scheme is entertained, it is, of course, contrary 
to the very words of the statuté. Its size inakes the violation of the law more 
conspicuous, and yet:the same tbing makes it; impossible to fasten the principal 
fact to a certain time and place. ïhe éléments, too, are so numerous and 
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shlfting, even the constituent parts alleged are and, from their nature. m\ist 
be, so extensive In time and space, that somethiug of the same iiupossibllity 
applies to them." 

Coït, Circuit Judge, in Cilley v. United States Mac. Co. (C. C.) 
152 Fed. 726, sustaining a demurrer to the déclaration in an action 
brought under the seventh section of the statute, says : 

"Under the act of July 2, 1890, it Is net sufficient to frame tlie déclaration 
in the words of the statute. The statute does not set forth the éléments of 
the offenses which are forbidden ; and, further, there may be coutracts in re- 
straint of trade between the states or with foreign countries, and attempts 
to monopolize such trade or commerce which are not within the statute. 
Thèse circumstances made it imperative that the substance of the contraets 
in restraint of trade, or the substantial facts which constitute the attempt to 
monopolize, should be set forth in the déclaration." 

In Rice v. Standard Oil Co. (C. C.) 134 Fed. 464, an action brought 
under the statute, the défendant moved the court to strike out the en- 
tire déclaration on the ground that it was "irregular and defective and 
so framed as to préjudice, embarrass, and delay a final trial of the ac- 
tion." Lanning, District Judge, discussing the question, says : 

"It is apparent that mère proof that the défendant has entered into a con- 
tract, or engaged in a combination or conspiracy in restraint of trade, or com- 
merce, among the several states, will not be sufficient to support a cause of 
action under the seventh section, for there must, in addition tliereto, be proof 
that the plaintiff has, by reason thereof, sustained damage. In his déclara- 
tion, therefore, the plaintifï must aver not only facts showing such a coutract 
or combination as is declared to be unlawful, but facts showing that, by rea- 
son of such unlawful contract, or combination, he has been injured in his 
business or property." 

It is not contended that the complaint, in its entirety, is demurrable 
for that it does not set forth a cause of action or is not sufficiently 
definite, but that it contains "irrelevant and redundant matter." Many 
of the cases cited by défendant discuss the merits of the complaint 
upon demurrer — that the allégations do not set out any cause of ac- 
tion within the words or purview of the statute. The motion to strike 
out irrelevant and redundant matter cannot be resortcd to for the 
purpose of trying the question of the sufficiency of the complaint ; 
that can be done only by a demurrer. 20 Enc. PI. & Pr. 988. If the 
complaint sets out no more than is required to sustain the action, such 
matter cannot be said to be irrelevant or redundant, although there 
may be, intermingled with the essential allégation, expressions and lan- 
guage not, strictly speaking, necessary. It is uniformly held that, in 
order to recover, the plaintifï must allège that the défendants bave 
formed a conspiracy, or combination, in restraint of trade, or, if there 
be but one défendant whose acts are made the basis of the action, that 
it is of itself such a combination, within the purview of the act. To 
do this it is not only proper, but necessary to set forth fully the origin, 
character of défendant, its history, in regard to the alleged unlawful 
conduct, growth, methods of business in the respect complained of, 
and its combination with the other persons or corporations involved, 
etc. It is only in récent years that actions of this character hâve found 
their way into the courts and, as said by Mr. Justice Holmes: 

"TBey présent a new problem in pleading." 



124 178 FEDERAL REPORTEE. 

What constitutes a combination in restraint of trade, within the 
meaning of the act, although freqiiently discussed and, in a few cases, 
decided, has net yet passed beyond the domain of debate in the courts. 
Two cases of national concern, in one of which one of^ the présent de- 
fendants is a party, involving the question, are now pending in the 
Suprême Court. In the Northern Securities Co. Case, 193 U. S. 331, 
24 Sup. Ct. 454 (48 h. Ed. 679), it is said : 

"The act déclares illégal every contract, combiuatlon, or conspiracy, in 
whatever form, of wliatever nature, whoever luay be the parties to it, whifh 
flirectly, or neeessarily, opérâtes in restraint of trade, or couuuerce amoug 
the several states." 

In several of the reported cases, the complaint, déclaration, or péti- 
tion is set out in full showing that, in setting forth the first essential 
fact, the pleaders hâve given a full history of the conduct and course 
of business of the défendants, and this has generally been sustained 
by the courts. While it may be that some unnecessary matter is refer- 
red to in the complaint in this case, taken as a whole, it conforms to the 
précédents which we bave. To eliminate ail such matter which, upon 
a critical analysis, might seem irrelevant or redundant, would endanger 
the structure upon which the plaintifï's cause of action is founded. 
Pleadings are to be given a fair, libéral construction. If, upon the 
trial, such matters are found to be irrelevant, they will be eliminated 
by excluding évidence in regard to them. 

The plaintiflf must set forth its own origin, character of business, 
and other relevant matter, so that the court may see that its business 
bears such relation to the alleged unlawful character and conduct of 
défendants as brings it within the provisions of the statute. This has 
been donc. The final and essential allégation is, that "by reason of" 
the conduct of défendant in doing the things forbidden, or declared 
to be unlawful, it has been injured in "its business or property," and 
the character and extent of the damage. In meeting this requirement, 
the plaintiff sets forth, at much length, a course of conduct by de- 
fendant American Tobacco Company, by itself, and in connection with 
its codefendant, which brings the case clearly within the principles an- 
nounced in Loewe v. Lawler, 208 U. S. 274, 28 Sup. Ct. 301, 52 h. 
Ed. 488. 

Referring to the déclaration in that case, Chief Justice Fuller says : 

"We hâve given the déclaration in full in the margin, and It api)ears tliere- 
from that it is charged that défendants formed a combination to dlrectly re- 
strain plalntlfC's trade ; that the trade to be restrained was Interstate ; that 
certain means to attaln such restraint were contrived to be used and em- 
ployed to that end ; that tliese nieasures were so used and employed by dé- 
fendants ; and that thereby they injured plaintiff's business." 

The demurrer was overruled. In the same case, Platt, District 
Judge, on a motion to strike out matter f rom the complaint, says : 

"It Is net understood to be one of the functions of the court on such a mo- 
tion as this to compel the plaintift's to state their case in the way most sat- 
Isfactory to défendants. Indeed, it is not easy to conceive how such a com- 
))licated situation, covering as it does such an imiwrtant and serions ques- 
tion, could hâve been otherwise set forth. At any rate, a close scrutiny of the 
complaint discloses nothing which is so obviousîy wrong that it ought to be 
expunged on motion." 
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It is true, as suggested by défendants, that this casé involved a 
charge of an unlawful combination involving a labor boycott. This 
however, does not aiïect the question under discussion. In People's 
Tob. Co. V. Am. Tob. Go., 170 Fed. 396, 95 C. C. A. 566, an action 
brought under section 7 of the act, Circuit Judge Shelby, after 
enumerating the essential averments of the pétition, says : 

"If the pétition contains thèse essential averments, it is not subject to an 
exception of no cause of action, altliough it niay contaiii surplusage aud may 
specify some of the items of damage, which may not be recoverable." 

He uses the following language, which may well be apphed to the 
complaint in this case : 

"At a great length, and with minute détails, the pétition allèges aud de- 
seribes the combination or conspiracy in restraint of Interstate trade and 
commerce, showing that it is such as is condomned by the first section of 
the act. With equal fullness, there are allégations of an attempt by the de- 
fendants, with other conspirators, to monopolize the trade or commerce in 
tobacco among the several states, such an attempt and conspiracy as is con- 
demned by the second section of the act. It is there alleged that the plain- 
tiff was engaged in interstate trade, or business, such as that eugaged in by 
défendant'» conipanies, and that the described acts of the défendant were 
done for the purpose of obtaining a mouopoly and destroyiug the business 
of the plaintiff." 

The demurrer was overruled, reversing the district judge. While, 
in several of the cases found in the Reports, a tendency appears to re- 
strict the language of the act and narrow the remedy provided by sec- 
tion 7, there is a manifest tendency on the part of the Suprême Court, 
and many cases in the Circuit Courts, to apply to the act the funda- 
niental rule of construction which requires the court to so interpret 
statutes that they repress the evil and advance the remedy. The evil 
at which this statute is aimed is of national importance, and the rem- 
édies provided for its punishment and repression should not be re- 
stricted by technical and narrow rules of pleading. If the plaintiff 
in an intelligent way and by "a connected .story" sets forth bis griev- 
ance, he should not be turned away from the court or his pleading so 
niutilated, by striking out more or less essential averments, as to em- 
barrass him and unduly limit the scope of his proof when he cornes 
to trial. The motion to strike out matters of averment is denied. It 
is, however, manifest that, in several respects, the complaint sets out 
matter which is purely evidentiary. This should be eliminated. 

In paragraph 6 of the first cause of action it is alleged : 

"ïhat the American Tobacco Company eonstitutes, and is itself, a combina- 
tion in violation of the act of Congress approved .Tuly 2, 1890, entitled 'An act 
to proteet trade and commerce against unlawful restraints aud monopolies,' 
and has been so held and adjudged in a final decree of the IJnited States Cir- 
cuit Court for tho Southern District of New York in the United States v. 
American Tobacco Co. and Others, flled Decemlier 15, 1908, and said decree 
is hère expressly pleaded and asked to be made a iiart hereof, a copy of which 
Is hereto attached, marked 'A.' " 

It does not appear how the décision of the Circuit Court of New 
York in a suit in equity brought by the government for the purpose 
of enjoining the défendant American Tobacco Company, and other 
corporations, from holding stock in said corporations, can, in any 
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manner, be relevant to, or affect, the plaintiff's cause of action. The 
suit is not between the parties to this action, or any one in privity with 
them, nor has the plaintiff any connection with any of the parties to 
it. The only way, and the sole purpose for which a judgment in an- 
other suit may be pleaded, is to show an estoppel of record or sustain 
the plea of res judicata. If the purpose of the allégation is to advise 
the court that another court has adjudged the défendant to be a vio- 
lator of the law, this may be done by citing the décision as an au- 
thority. It will be noted that the decree provides that, if any of the 
parties enjoined appeal to the Suprême Court, the injunction shall be 
suspended during the pending of such appeal. It is a matter within 
our knowledge that the cause is now pending on appeal in the Suprême 
Court of the United States. The allégation présents no issuable con- 
troversy, nor would the decree, or the fact that any such suit is pend- 
ing, be compétent in évidence upon any issue which could possibly be 
founded upon the pleadings. The averment is not only evidentiary, 
but irrelevant. 

The motion to strike it out is allowed. 

In paragraph 15 it is alleged : 

"That the illégal purpose of the défendants to Injure and destroy the busi- 
ness of plaintiff's is disclosed by certain letters written or rec-eived by Perclval 
.T. HiU, vice président of the American Tobacco C-onipany, to or from W. M. 
Carter, R. G. Briggs, and others, anfl found in the letter book of said Percy 
.T. Hill ; the said letters having been introduced in évidence in the case of 
TJnited States v. American Tobacco Co., tried In the United States Circuit 
Court," etc. 

It may be that several of the letters attached as Exhibits, "B," "C," 
"D" would be compétent évidence on the trial of the case ; but many 
of them do not, so far as can be seen, hâve any relevancy to the issues. 
In any event, they are but evidentiary, and do not corne within the 
well-settled rules of pleading as proper exhibits. The paragraphs re- 
ferring to them, together with the exhibits, should be stricken out. 

In the supplemental complaint filed after W. M. Carter had been 
made a party défendant, certain conversations alleged to hâve been 
had by said Carter, set out in fuU, and a typewritten mémorandum 
made at the 'time by way of Cxhibit, are attacked. This matter and the 
exhibit is strictly evidentiary. The déclarations of Carter relied upon 
tO' show a conspiracy between his codefendants and himself are in- 
compétent as against them, and would not be admissible in évidence. 
They should not be set out in the complaint. 

The motion to strike out the alleged conversations with Carter and 
the Exhibit E is allowed. 

In ail other respects than those ref erred to, the motion is denied. 
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GALBOTTI et al. v. DIAMOND MATCH CO. et al. 

(Circuit Court, N. D. Callfomla. AprU 11, 1910.) 

No. 1,530. 

1. Eemovai, or Causes (§ 61*) — Sepabable Controveest— Complaint. 

Whether two défendants are Improperly jolned, and whether there Is a 
separable controversy authorizing a removal of the cause by one of tbe de- 
fendants to the fédéral court, must be determined by the case made by the 
complaint, and the question of removal cannot be made to dépend upon the 
question whether the fédéral court mlght eventually détermine that the 
theory on which the action was brought was erroneous, and that no joint 
liaTalllty In f act exlsted. 

[Ed. Note. — For other cases, see Bemoval of Causes, Cent. Dlg. g 115 ; 
Dec. Dlg. § 61.* 

Separable controversy ground for removal of cause to fédéral court, see 
notes to Robblns v. EUenbogen, 18 C. C. A. 86 ; Mecke v. Valleytown Min- 
erai Co., 35 O. C. A. 155.] 

2. Removal of Causes (§ 49*) — Separable Contsoverst— Joint Liabilitt. 

PlalntifE sued défendant corporation, a nonresident, owning and oper- 
ating a sawmill In Callfornla, and Its résident superintendent, for wrong- 
ful death of plalntlfï's décèdent, alleging that défendants etnployed décè- 
dent to work at the mlll, and put him to work In a place over whlch a chute 
was being used to convey heavy slabs of wood ; that the chute was wholly 
unguarded and unproteeted; that slabs frequently escaped and fell at the 
place where deceased was put to work ; that défendants knew of the dan- 
gerous character of the place, but failed to warn deceased thereof; and 
that deceased, wlthout knowledge that the place was not safe, was struek 
and killed by a slab falling from the chute. Held, that the complaint pur- 
ported to charge a joint llabllity for active négligence on the part of both 
the corporation and its superintendent, and that it did not, therefore, ap- 
pear that the superintendent was improperly joined, and that a separable 
controversy existed between platatiff and the nonresident défendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 97; 
Dec. Dig. § 49.*] 

At Law. , Action by Antilio Galeotti and others against the Dia- 
mond Match Company and another. On motion to remand. Granted. 
Ambrose Gherini, for plaintiffs. 
Chickering & Gregory and A. F. Jones, for défendants. 

VAN FLEET, District Judge (orally). Tliis is a motion to re- 
mand. The action was commencée! in tlie state court by the widow 
and miner children of one Agostino Galeotti, deceased, against the 
défendants, a nonresident corporation, and its superintendent, a rés- 
ident of this district, sued jointly, to recover damages resulting from 
the death of the plaintiffs' décèdent, alleged to hâve been caused by the 
négligence of the défendants, The défendant corporation removed the 
cause to this court, upon the theory, as disclosed by its pétition, that in 
the first place the complaint states no cause of action against the super- 
intendent; but, secondly, if it does, it is wholly separable and apart 
from that alleged against the corporation, and that therefore the de- 
fendants hâve been improperly joined, and for that reason the corpora- 
tion cannot be debarred of its right to invoke the jurisdiction of this 

*For oth«r cases see same toplc & { nvmbbb in Dec. & Ara. Dlgs. 1907 to date, & Rep'r Indexes 
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court on the ground of diversity of çitizenship existing.between that 
défendant and the plaintiffs. The mdtidn to remand is ba'sed upon the 
claim that the action is joint in character, and hence that no diversity 
of çitizenship exists under the statute. 

The material facts alleged in the complaint are that the défendant 
corporation was engaged in operating a sawmill at Sterhng City, in 
the county of Butte, in this state ; that William F. Spring was super- 
■ int'endent of said sawmill, and that "the défendants" employed said 
Agôstino Gàleotti to work for said corporation at said mill, and put 
him to work thereat in a place over which a chute was being used 
at the time for conveying and transferring heavy slabs of wood; that 
this chute was whoUy unguarded and unprotected, and no means em- 
ployed to keep such slabs' in their course within the chute, in consé- 
quence whereof large and heavy slabs would frequently escape and fall 
at the place where the deceased was so put to work; that said de- 
fendants knew the dangerous character of the situation, but wholly 
failed to warn deceased thereof , and that the latter did not know, and 
had no means of knowing, that the place was not safe; and it is al- 
leged that while deceased was at work at said place on November 25, 
1908, a large and heavy slab of wood escaped from said chute and fell 
upon and killed him, to the damage of plaintiffs, etc. 

The corporation contends that thèse facts show only a violation of 
its duty as the master to provide a safe and convenient place for the 
performance of the labor at which the décèdent was employed, and dis- 
close no responsibility on the part of its codefendant, the superintend- 
ent; that the facts show no active or affirmative négligence upon the 
part of either défendant, but purely a passive one, in the nature of a 
nonfeasance, for which, if both défendants are responsible, they can in 
no event be held jointly Ijable ; and that, therefore, as stated, they are 
improperly joined as défendants. 

In the first place, I am unable to coïncide with this construction of 
the pleading. To my mind, the charge that the décèdent was put at 
work in a highly dangerous situation, in ignorance of its dangers, and 
without warning by the défendants, who had knowledge thereof, is 
the allégation of more than a mère passive or négative act. It is not 
a mère nonfeasance. It partakes of the nature of a positive wrong, 
and is a misfeasance, for which ail who directly participated would be 
liable. 

But independently of this considération, and assuming the nature of 
the acts complained of to be as claimed by the défendant corporation, 
the case does hot, in my judgment, disclose a separable controversy 
betweén the corporation and the plaintiffs, which will, under the law, 
entitle that défendant to hâve the cause retained in this court. It is ap- 
parent from the complaint that plaintiffs bave sought and intended to 
make the action a joint one against the défendants, since they are 
charged conjunctively with the acts through which the injury resulted. 
The questions in cognate form as to the identity of responsibility of the 
superior and his agent for négligence, and under what circumstances 
they may be held jointly liable, and the effect of that question upon the 
right of the parties as to removal to this court, hâve been very f uUy 
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considered in a number of cases. While they hâve given rise to some 
contrariety of view, they would seem to be, so far as this court is con- 
cerned, definitely settled by the décisions of the Suprême Court of the 
United States. The doctrine of that court, as clearly indicated in the 
cases that hâve corne before it, is, in substance, that the question 
whether one, sued jointly with others in an action of this impression, 
is properly joined, is dépendent upon the case as made in the com- 
plaint, and if, under the allégations of that pleading, it appears that 
the défendants are sought to be held jointly liable, the plaintiff has a 
right to hâve the action proceed upon that theory, and that the ques- 
tion of removability cannot be made to dépend upon the question 
whether this court might eventually détermine that the theory upon 
which the action was brought is erroneous and that no joint liability 
in fact exists. Thus in the case of Chesapeake & Ohio Ry. Co. v. 
Dixon, 179 U. S. 131, 137, 21 Sup. Ct. 67, 70, 45 L. Ed. 131, where 
the right of removal was under considération, and it was contended, 
as hère, that no joint cause of action existed as between the railway 
Company and the other défendants, its servants, it is said, as to the 
identity of responsibility between the master and bis agents : 

"Whatever its sources, or the principles on wliich it rests, the nile Itself is 
firmly established ; iind inany courts hâve held the identification of master and 
servant to be so complète that the liability of botli niay be enforce<l in the same 
action, although other courts hâve reached the opposite conclusion. As re- 
marked by Mr. Justice Gray, then Chief .lustice of Massachusetts, in Mulchey 
V. Metliodist Religions Society, 12.5 Mass. 487, the question is 'a somewhat nice 
one,' the détermination of which by the highest court of Kentucky we are not 
called upon to revise, as the disposition of this case turns on other considéra- 
tions. In respect of the removal of actions of tort on the ground of separable 
controversy, certain matters must be regarded as not open to dispute. In 
Powers V. Chesapeake & Ohio Ry. Co., 160 U. S. 92 [18 Sup. Ct. 2CJ4, 42 L. Ed. 
673], It was said: 'It is well settled that an"action of tort, which might hâve 
been Jirought against niany persous, or against any one or more of them, and 
which is brought in a state court against ail jointly, contains no separate con- 
troversy which will authorize its removal by some of the défendants into the 
Circuit Court of the United States, even if thoy file separate answers and set 
up différent défenses from the other défendants, and allège that they are not 
jointly liable with them, and that their own controversy with the plaintiff is 
a separate one; for, as this court has often said: "A défendant has no right 
to say that an action shall be several which the plaintiff seeks to make joint. 
A separate défense may defeat a joint recovei'y, but it cannot deprive a plain- 
tiff of his riglit to prosecute his suit to final décision in his own way. ïlie 
cause of action is the subject-matter of the controversy, and that is, for ali 
the purposes of the suit, whatever the plaintiff déclares it to be in his plead- 
ings." ' " 

And it is further said: 

"The contention of counsel Is that this complaint charged neither direct, 
nor concurrent, nor concerted action on the part of ail the défendants, but 
counted merely on the négligence of the employés. If the complaint should 
be so construed, the question would still remain whether the cause of action 
was not entire as the case stood, and the objection of the différence In the 
character of the liability matter of défense, which might force au élection, or 
defeat the action as to one of the parties." 

And again in Alabama Great Southern Ry. Co. v. Thompson, 200 
U. S. 306, 218, 26 Sup. Ct. 161, 165 (50 L,. Ed. 441), after an exhaus- 
178 ¥.—9 
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tive review of the autliorities bearing upon the subject, the Suprême 
Court say: 

"As shown In the opinion of the Chlef Justice In the Carson Case, supra [179 
U. S. 131, 21 Sup. et 67, 45 L. Ed. 121], the cases are in différence as to 
whether a common-Iaw action can be sustalned against master and servant 
jointly because of the responslbility of the master for the acts of the servant 
in prosecuting the master's business. In good faith, so far as appears In the 
record, the plaIntifC sought the détermination of his rlghts in the state court 
by the flllng of a déclaration In which he alleged a joint' cause of action. 
Dœs thîs hecome a separable controversy, withln the meaning of the act of 
Congress, because the plalntlff has mlseonceived his cause of action and had 
no right to prosecute the défendants jointly? We thlnk, in the light of the 
adjudications above cited from this court, it does not. Upon the face of the 
complalnt, the only pleading filed In the case, the action is joint. It may be 
that the state court will hold it not to be so. It may be, whIch we are not 
called upon to décide now, that this court would so détermine if the matter 
shall be presented in a case of which it has jurlsdiction. But this does not 
change the character of the action which the plaintlff has seen fit to bring, 
nor change an alleged joint cause of action into a separable controversy for 
the purpose of removal. The case cannot be removed unless it is one which 
présents a separable controversy wholly between citizens of différent states. 
In determining this question the law looks to the case made in the pleadings, 
and détermines whether the state court shall be required to surrender its ju- 
rlsdiction to the fédéral court." 

And it was held that for the purpose of determining the right of 
removal the action must be deemed joint. 

The complaint in this case, as indicated, counts jointly against 
thèse two défendants. It is true that the corporation is alleged to 
hâve been the owner and operator of the mill where the accident oc- 
curred which resulted in the death of the plaintiffs' décèdent, and was 
therefore the superior or the master as between that défendant and its 
superintendent ; but it is alleged that the two défendants placed the dé- 
cèdent in the dangerous situation which resulted in his death, and it 
is therefore évident that the plaintiffs intended to charge the défend- 
ants jointly for the death of their décèdent. This being so, under the 
principles announced in the cases from which I hâve just read, this 
court may not présume to retain jurisdiction of this cause; but it must 
be remanded. 

It is so ordered. 



HAMILTON V. SIMON et al. 
(Circuit Court, S. D. New York. March 5, 1910.) 

1. COEPOBATIONS (§ 261*) — InSOLVEKCT— ASSESSMENTS ON SlOCKHOLDEBS— NO- 
TICE. 

Under a s.tatute relating to the assessment of stockholders of an In- 
Bolvent corporation, providlng that notice of the hearing shall be sent 
to the stockholders by publication or otherwise as the court in its dis- 
crétion may deem proper, a provision in the order of the court directing 
notice of assessment to be glven to each stockholder was surplusage, 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 201.*] 

•For otli«r cases see eame topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. CORPOKATIONS (§ 261*) — ^InSOLVENCT— ASSESSMENTS OIT STOCKHOLDERS— NO- 
TICE. 

Where an order of assessment of stockliolders of an Insolvent corpora- 
tion dlrectecl the reeeiver to give notice to every stockholder whose namo 
nnd address is known to hlm, a copy of the order addressed to défendants 
under their flrm name at "New York, N. Y.," without Street or numlier, 
Is a sufficient compliance with the order. 

[Ed. Note. — For otUer cases, see Cîorporations, Dec. Dlg. § 2Cj1.*] [ 

8. Corporations (§ 261*)— Insolvenct— Assessment of Stockholders— De- 

MAND. 

A demand by the reeeiver of an insolvent corporation Is not necessary 
as matter of law to euable him to malntain an action against stockholders 
on an assessment against them. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1074; Dec 
Dig. § 261.*] 

4. Corporations (§ 261*) — Insolvenct— Assessment on Stockholders— No- 

tice OF HeXrinq — Proof. 

In an action by a reeeiver of an insolvent corporation on an assessment 
against stockholders, common-law proof of notice of hearing on the mak- 
ing of the assessment is not necessary, since Personal service on the 
stockholders is not necessary. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 261.*] 

5. Corporations (5 253*)— Insolvenot—Proceedings— Opération and Ef- 

FECT. 

The récitals of the roU and the whole record of proceedings to hâve 
a coriwratlon declared Insolvent, and an assessment made against the 
stockholders, are admissible against the stockholders in an action by the 
reeeiver on the assessment. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1024 ; Dec. 
Dlg. § 253.*] 

6. Corporations (§ 558*)— Insolvenct— Receiver— Bond as Prerequisite to 

Action. 

Where the reeeiver of an insolvent corporation flled his bond in tlme, 
tEe fact that It was not approved by a judge of the court untU tlie re- 
eeiver had commeneed an action on an assessment against the stock- 
holders did not preclude bis right as reeeiver to recover the asses.sment 
In that action after the approval of the bond ; it being a question, in any 
event, for the courts of the state where the insolvency proceedings were 
taken, whether the credltors of the corporation were sufficlently protettod. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 558.*] 

7. Corporations (§ 559*) — Insolvenct— Receivers— Approval of Bond. 

The regularlty of the appolntment of a reeeiver of an insolvent cor- 
poration is not affected by the failure of the judge to apiirove his bond 
at the proper tlme, or, at least, his apjîolntnient under such circumstances 
could not be questioned coUaterally by a fédéral court in whieh the re- 
ceiver brought an action on an assessment against the stockholders. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. § 2241 ; Dec 
Dig. § 559.*] 

S. Corporations (§ 558*) — Insolvency—Receivers— Bond— Approval Nuno 
Pro Tunc. 

The bond of a reeeiver of an Insolvent corporation havlng been filed 
in tlme could be approved by the court nunc pro tunc; approval by the 
court not being necessary to the valldity of the bond. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 558.*] 
•For otter cases see same topic & § ntjmbee in Dec. & Am. Digs. 1907 to date, & Hep'r ludese» 
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d. CoBPOEATiONB (I 47*) — Change or Name— Evidencb. 

Under Gen. St. MInn. 1894, §§ 2593, 2595, 3400, requlrlng the consent of 
two-thirds of the stockholders présent at any regular meeting to the 
change of name of the corporation, where the minute book of the corpora- 
tion shows that 1,490 of the shares ont of 1,500 were présent at the stock- 
holders' meeting and vOted for a change, it will be presumed that the 
meeting was regularly called. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 134, 185; 
Dec. Dig. § 47.*] 

10. OOEPOEATIONS (§ 47*) CHANGE OV NAMB— EVIDENCE. 

Under Gen. St. Minn. 1894, §§ 2593, 2595, 3400, requlrlng the consent 
of two-thirds of the stockholders at any regular meeting to the change 
of name of a corporation, the recording of the change in two public of- 
ûces and the publication in a certain newspaper, the affldavit of publica- 
tion being thereafter filed, common-law proof of such publication by the 
testimony of the printer Is not required in a subséquent action in whlch 
the question is inyolved. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 134, 135; 
Dec. Dig. § 47,*] 

11. Corporations (§ 263*) — Insolvenct— Pboceedings— Collatebai, Attack. 

That stockholders in an insolvent corporation were set down in the 
list of stockholders for 50 shares of the par value of $5,000, the correct 
amount being 25 shares of the value of $2,500, if an irregularity, is not 
jurisdictional, and cannot be raised in an action in the fédéral court by 
the receiver appointed in a state court, but should be made directly in 
the state proeeedings. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 263.*] 

12. Corporations (§ 248*) — Insolvbnct— -Assessment op Stockholders. 

À stockholder of an Insolvent corporation must pay ail assessments on 
a judgment against him in full until so much is paid that the court is 
fully satisfied that the dividend coming to him on his claim as creditor 
will fully pay the balance that will be due from him on tbe further as- 
sessments on the Judgment against him, when the court may order the 
collection of further assessments stayed. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 248.*] 

13. Corporations (§ 249*) — Insolvenct— Assessment oi otockholders— Set- 

Off. 

A stockholder of an insolvent corporation against whom an assessment 
Is made, who holds a claim against the corporation, must assert his claim 
in the state court in which the assessment is made, and cannot do so in 
an action by the receiver in the fédéral court on the assessment. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1009; Dec. 
Dig. I 249.»] 

Action by Charles E. Hamilton, as receiver of the Evans-Johnson- 
Sloane Company, against Jacob Simon and others, copartners, doing 
business under the firm name of Chas. Simon's Sons. Judgment for 
plaintiflf. 

This is an action by the receiver of a Minnesota corporation to recover 
$2,500 and interest which Is the par value of 25 shares of stock held by the 
défendants in the corporation. Proeeedings were taken in the state of Minne- 
sota, and under chapter 272 of the I^aws of 1899, to bave the corporation de- 
clared insolvent. and to hâve the amouuts due upon the stock ascertained and 
assessed againsC the stockholders. Everything was done in accordance with 
the provisions of that statute, and the défendants' stock was assessed its full 
value of 100 per cent. Thereafter the receiver brought this suit to recover 
judgment upon the assessment, and put in évidence the proeeedings in the 

•For other cases see same topic & § numebe in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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suit in Minnesota under the statuts, and also tlie proceedlngs of the corpora- 
tion itself to change its nanie. At tlie time tlie défendants liad talïen tlie 
stock tiie , Company 's naine was Evans-Munzer-Piekering Company, but sub- 
eequently, and on the lOrh of May, 1904, by proceedhigs taken under the Min- 
nesota statute, its nanie was changed to l'^'ans-.Iohiison-Sloane Company. 

The défendants in tlieir hrief filed in this court raise six points of défense 
only, as follows: Fir.st, that tliere was no proof of notice of the assessment 
after it was made, and therefore no demand for payment of the assessment ; 
second, that the proof of service of the notice of the hearing npon wliich the 
assessment was to be niade is absent, it being only by affidavit flled in tlie 
suit in Minnesota statiiig that the notices had been mailed ; third, that the 
plaintfff is net a properly quallfied receiver of the insolvent corporation ; 
fourth, that the name of the company was never ehanged to the Kvans-John- 
son-Sloane Company, and the défendants therefore bave not been shown to be 
stookholders of that company; fifth, that the défendants were not included 
as stocifholders to the extent of 25 shares, and that the ordor of assessment 
(lid not affect tbem ; sixth, that the défendants are entitled to comnion-law 
proof of ail the facts on whieh their liabilities were based and to set ofC a 
daim for merchandise, as creditors. 

H. V. Rutherford, for plaintiff. 
Chas. L. Hoffman, for défendants. 

HAND, District Jtidge (after stating the facts as above). None of 
the points raised by the défendants hâve any merit. and after the case 
of Bernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 75-5, 51 L. Ed. 
1163, in which this particular statute was fully adjudicated by the Su- 
prême Court, I bave nothing to do but direct judgment for the plain- 
tiff. However, I will take up seriatim the différent points which they 
raise upon their brief, some of the points raised in the answer having 
been abandoned. 

First. It is quite true that there is no évidence in the record of the 
proceedings in the Minnesota district court that the notice of the as- 
sessment was ever mailed to the défendants at their street and number, 
though the order of assessment itself directs the receiver to give notice 
of this order "to every stockholder of said défendant whose name and 
address is known to said receiver." In compliance with tliis the re- 
ceiver caused to be mailed a copy of the order addressed as follows : 
"Chas. Simon's Sons, New York, N. Y." This was sufficient for 
several reasons : In the first place there is no provision in the statute 
that notice of assessment shall be sent to the stockholders. Section 2 
does provide that notice of the hearing shall be sent to the stockholders 
"by publication or otherwise as the court in its discrétion n:ay deem 
proper." The provision in the order directing notice of assessment to 
be given to each stockholder was therefore surplusage. It was un- 
doubtedly made in reasonable considération for the stockholders, but 
it was not essential, nor does the order prescribe what the notice shall 
be, or how it shall be sent except by mail. It does not fol]o\v that the 
notice actually sent was not in conformity with the intention of the 
order which does not prescribe that the address shall be by street and 
number. A demand was not necessary as matter of law. 

Second. It is quite true that the fact of service of the notice of hear- 
ing was not proved by common-law proof, and if that be necessary the 
complainant fails. The défendants, however, do not understand the 
character of the proceeding, Were it not that the défendants as stock- 



134 178 FKDKRAL REPORTEE. 

holders could be made parties to the proceeding in Minnesota without 
Personal service, the whole proceeding would be void. As a matter of 
fact it is perfectly well settled that no personal service is necessarv. 
Hawkins v. Glenn, 131 U. S. 319, 329, 9 Sup. Ct. 739, 742, 33 L. Ed. 
184. In that case the Chief Justice said : 

"The stockholder is so far an intégral part of the corporation that in the 
View of the law he is prlvy to the proceedings touchlng the body of which he 
is a meinber" — 

and further he cited from Sanger v. Upton, 91 U. S. 5G, 58, 23 L. Ed. 
220, the f ollowing language : 

, "It was not neeessary that the stockholdeis should be liefore the court wheii 
it (the order) was made. any more than that they should hâve been tliere 
when tire decree of bankruptcy was pronounced." See, also, Howarth v. Lom- 
bard, 175 Mass. 570, 577, 5C N. E. 888, 49 L. R. A. 301. 

If the stockholders are bound by thé order without personal service, 
and if they are already parties to the proceeding when their corpora- 
tion is a party, they are necessarily bound by the proceedings in the 
suit ; and, being privy to the proceedings, the récitals of the roll and 
the whole record of the proceedings likewise are admissible against 
them. If the proceeding therefore appears upon its face to be regular 
and in accordance with the Minnesota statute, they are as much bound 
by its récitals, as they are bound by the decree itself . If the roll there- 
fore appears upon its face to hâve been regular, and the formalities 
prescribed to hâve been observed, it is enough. The défendants, who 
concède that they were in fact stockholders, became bound by the 
proceedings as though formai parties. 

Third. The plaintifif as receiver fîled his bond in time, but it was 
not approved by a judge of the court until after this action was begun. 
On July 9, 1909, upon pétition and order the bond was approved nunc 
pro tune, and the plaintifif objects that the receiver was never quali- 
fied. This point bas two aspects : First, that as receiver he is not now 
entitled to receive thèse proceeds ; second, that he never was a regu- 
larly appointed receiver at ail. The answer to the first is that the bond 
has now been approved, and, in any event, it is a question for the 
courts of the state of Minnesota whether the creditors of this Company 
are sufficiently protected. In its other aspect the objection is not good, 
because in the first place, even without any approval of the bond, the 
receiver would be regularly appointed, or at least his appointment 
could not be questioned by this court collaterally. Metropolitan Na- 
tional Bank v. Commercial State Bank, 104 lowa, 682, 74 N. W. 36; 
Whittlesey v. Frantz, 74 N. Y. 456. In any event I regard the ap- 
proval of the bond as something which may be done nunc pro tune. 
Gephart v. Starrett, 47 Md. 396 ; Whiteside v. Prendergast, 2 Barb. 
Ch. (N. Y.) 471. The requisite security was given when the bond was 
filed; nor was the court's approval necessary to its validity. AU that 
the approval did was to indicate that the bond had conformed to the 
law. I am quite satisfied that it related back to the date of filing. 

Fourth. The name of the corporation was changed after the défend- 
ants got their stock. If the change was not regular and authorized, 
it may be that the notice of hearing served under the statute was not 
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adéquate, as it gave no notice in the name of this corporation. I do 
not mean so to décide, because I think the proof sufficient of the change 
of name under the Minnesota statute. Sections 3400, 2593, ^595, 
Gen. St. 1894. That requires the consent of two-thirds of the stock- 
hoklers présent at any regular meeting, the recording of the change in 
tvvo public offices, and the publication in a certain newspaper, the affi- 
davit of publication being thereafter tiled. The minute book of the 
corporation was put in évidence showing that 1,490 common shares 
out of 1,500 at a stockholders' meeting were présent and voted for 
the change. I must présume that the meeting was regularly called. 
The proof of recording the change in two public offices was made by 
exemplified copies of the record, and of publication by exemplified 
copies of the affidavits of publication in the Secretary of State's office. 
As to the exemplified copies of the record no question can arise, ex- 
cept upon the regularity of the exemplifi cation which the défendants do 
not question in their brief. They do say that there must be common- 
law proof of publication, but the only common-law proof would be the 
testimony of the printer or publisher. Where the statute provides 
that there must be an affidavit of publication and that affidavit shall 
be filed in a public office, it becomes a public document, and is there- 
upon entitled prima facie to be taken as true. Grâce v. Browne, 86 
Fed. 155, 29 C. C. A. fi21. It would be extraordinary to require the 
viva voce testimony of the printer in order to prove such a thing as 
this ; nor do I think it in the least necessary. 

Fifth. The défendants are set down in the list of stockholders for 
50 shares of the par value of $5,000. Assuming that this failure to 
State their ownership as of $3,500 is an irregularity, it is one which was 
not jurisdictional, and was an irregularity in the Minnesota proceed- 
ings. It is not open to objection hère, and, if any correction were to 
be made, it would bave had to be made directly in that proceeding. 

Sixth. The défendants' last point is that they are entitled to com- 
mon-law proof throughout of the steps in the proceedings in Minne- 
sota. The New York cases cited are not in accord with the décisions 
of the Suprême Court, and I am therefore bound not to follow them. 
I hâve already tried to show that uncler the theory of thèse cases the 
stockholders are regarded as privies to the proceedings, and bound by 
whatever took place under them. Flence the record proves itself, once 
the défendants are shown to be stockholders. 

Under this sixth point the défendants also claim that they bave the 
right to set off the debt of the corporation to them for merchandise. 
iVs to this point the proper rule is laid down in Harpcr v. CarroU, 66 
Minn. 487, 505, SOG, G9 2\. W. 610, 618, in which it is declared that: 

"Tlie stockliolder imist p:iy ail îissessnieiits ou the judsiueiit a.Kuinst liim In 
full until so iiuK-U is piiid that tlie court is tnlly f-atiHlied that the divideud 
coming to him on liis elaim as crediror will fnlly iiay the balance that will be 
due from him on the fnrther as.sessments on tlie jn(le;nient a.tîainsi hini, vvhen 
the court may order the coUeetiou ot further a.'-sessnieuts asainwt him sta,yed." 

It is quite obvions that the proper course for the défendants was, 
and indeed now is, to intervene in the proceeding in Minnesota, and 
obtain in their favor the modification indicated in that opinion. It is 
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also quite apparent that the judgment having gone against them there, 
I cannot consider the matter hère. 
Judgment is directed for $2,500, with interest from October 4, 1906. 



NELSON V. SVEA PUB. OO. et al. 
(District Court, W. D. Washington, N. D. April 26, 1910.) 
No. 3,994. 

1. Bankbuptct (§ 1C6*) — Peefetîiîsces— Reco%'kky of Pkopertt— Execution. 

Bankruptcy Act July 1, 1898, c. 541, § GOb, 30 Stat. 562 (XJ. S. Comp. 
St. 1901, p. 3445), providing that if the baultrupt shall hâve given a préf- 
érence within four months before filiug the pétition, or after the filing of 
the pétition aud before the adjudication, and the person recel ving it or 
to be beneflted shall hâve had reasonable cause to belleve that it was in- 
tended thereby to give a préférence, It shall be voidable by the trustée, 
and he may recover the property or its value, does not authorize suit by 
a bankrupt's trustée to recover property or its value sold by a creditor 
of the bankrupt uuder exécution, where tlie creditor had no reason to 
suspect that the banki-upt intended thereby to give the créditer a préfér- 
ence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*] 

2. Bankruptcy (§ 175*) — Sale or Assets on Execution— Fbaud. 

Where property of a bankrupt was sold under exécution in eoercive 
adversary proceedings wherein the bankrupt's active ojjposition was over- 
ruled, such sale was not fraudulent as to credltors. 

[Ed. Note.^For other cases, see Bankruptcy, Dec. Dig. § 175.*] 

3. Corporations (§ 544*) — Insolvency— Trust Fund. 

Under the Washington law the assets of an Insolvent corporation con- 
stitute a trust fund for the payment of its debts in which ail its creditors 
are entltled to share ratably. and préférences glven voluntarily by an 
insolvent corporation are void as to nonpreferred credltors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2162; Dec. 
Dig. § 544.*] 

4. Bankruptcy (§ 180*) — Insolvent Corporation — Assets — Execution Sale 

— Fraudulent Assets. 

A consumiuated sale of an Insolvent corporatlon's assets within four 
months prlor to bankruptcy In adversary proceedings, not belng made on 
the bankrupt's part with Intent to hiuder, delay, or defraud credltors, was 
not invalld under the Washington law, aud was, therefore, not invalid 
under Bankruptcy Act July 1, 1898, c. 541 § 67e, 30 Stat. 5G5 (U. S. Comp. 
St. 1901, p. 3449), vacating transfers by the bankrupt within four months, 
made with a purpose and intent to hinder, delay, and defraud credltors, 
etc. 

[Ed. Note. — For other cases, see Banlcruptcy. Cent, Dig. § 252 ; Dec. Dig. 
§ 180.*] 

5. Bankruptcy (§ 196*) — Statutes— Construction— Liens by Légal Pro- 

ceedings. 

Bankruptcy Art July 1, 1898, c. 541, §§ 67e, 67f, 80 Stat. 564, 505 (tj. 
S. Comp. St. 1901, pp. 3449, 3450). invalidatlng claims of liens obtained 
by légal proceedings, are not applicable where a lien obtained by an ex- 
écution has been merged iiito a title by consummation of an exécution 
sale. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 310 ; Dec. Dig. 
§ 106.*] 

*For other cases see aame topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Bankbtjptct (§ 140*)— AssETS— TiTLE— Peopertt Sold Undeb Execution. 

Where property of a baiikrupt lias been levied on and sold under a 
creditors' exécution at the time bankrupt proceedings were iiistituted, the 
title to the property did not vest in the bankrupt's trustée by opération 
of law under Bankrnptcy Act Jiily 1, 1808. c. 541, § 70. :») Stat. 505 (U. S. 
Comp. St. 1901, p. 3451), specifyiiis the property of the bankrupt which 
sïiall vest in his trustée from tbe date of the adjudication. 

[Ed. Note. — For other cases, see Baiikruptcy, Dec. Dis. § 140.*] 

7. Bankruptcy (§ 11*) — Courts— JuinsnioTios. 

The court of bankruptcy does not ha^-e the chancery power of a court 
of unlimited jurlsdiction ; its equity jurisdiction bebis liniited to that 
conferred bv Bankruptcy Act July 1, 1808, c. 541, 30 Stat. 544 (U. S. Corap. 
St. 1901, p. 3418). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 11 ; Dec. Dig. § 
11.*] 

8. Corporations (§ 542*)— In.solvency— Sale of Assets— Manaoek's Author- 

ITY. 

The manager of an insolvent corporation bas no authority to sell its 
remaining assets without the consent of ail its creditors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2154 ; Dec. 
Dig. § 542.*] 

9. Bankruptcy (§ 140*) — Corporations— Insolvency— Sale of Assets— 

"PuRciiASKR IN Goon Faith." 

Where tbe agent of an insolvent corporation sold its remaining assets 
without authority and without tbe consent of ail of the creditors not in 
the ordinary course of its regular business, the purchasers were not pur- 
chasers in good faith in a légal sensé, and the sale was subject to vaca- 
tion bv the corporation's trustée in bankruptcy as authorized by Bank- 
ruptcy Act July 1, 1808, c. 541, § 67e. 30 Stat. .565 (U. S. Comp. St. 1001. p. 
3449). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.* 
For other définitions, see AYords and Phrases, vol. 4, pp. 3117-3121 ; 
vol. 8, p. 7G72.1 

In Equity. Suit by Israël Nelson, as trustée in bankruptcy of the 
Valctaren Publishing Company, against the Svea PubHshing Company 
and others, to avoid an alleged préférence and to recover property, or 
its value, acquired by défendants through transfers alleged to be void 
as to creditors. On exceptions to the report of a Master in Chancery 
containing fîndings in favor of complainant. Sustained in part, and 
overruled in part. 

Except as modifled by additions thereto hereinafter set fortb, the court 
approves the findings reported by the niaster in chancery, of which tbe 
foUowing is a condensation: 

(1) The American Paper Company and the Svoa Publishing Company are 
Washington corporations, and the défendant Erickson is a citizen and rési- 
dent of the Western district of Wasliington. 

(2) The Vaktaren Publishing Company is a Washington corporation and 
is a bankrupt. 

(3) On the 22d day of December, 1008. creditors of the bankrupt cor- 
poration initiated bankruptcy proceedings against it in this court, and on 
the .Sth day of January, 1900, an order of adjudication of bankruptcy was 
duly entered, and the case was put in the hands of one of the référées in 
bankruptcy. 

(4) The complainant is the duly electcd and qualified trustée of the es- 
tate of said bankrupt. 

(5) The proseeution of this suit was authorized by the référée. 

•For otter cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(6) The scheduled Uabilities of the bankrupt exceed ?5,000. The un- 
secured daims proved auiount to at least !fl J85. The expeuses of adiuiu- 
istration amount to at least $1,000, and are uupaid, and no assets hâve 
come iuto the hands of the trustée. 

(7) Thls suit has been dlsmlssed as to some of the parties origliially 
joined as défendants, and some of the property supposed to belong to the 
bankrupt estate when the suit was commeuced has been eliminated from 
the case. 

(8) On the 27th day of October, 1908, the American Paper Company caused 
au exécution to be issued for the collection of a judsment theretofore ren- 
dered lu Its favor agalust the Vaktaren Publlshlug Company, by the supe- 
rlor court of the state of Washington for Kiug county. Said exécution was 
levied upon certain speeified property of the Vaktaren Publlshlng Company, 
and on the lOth day of November, 1908, was sold at sherlff's sale to sald 
exécution créditer for the sum of $8.'?5. wliich amonnt was applle<l hi satis- 
faction, pro tanto, of the sald .lùdgment, and on the same day the sbprifl' 
execnted a blll of sale to sald purchaser. In order to consunmiate the sale, 
the American Paper Company was obliged to pay and did pay, to the sheriff, 
,S4(>8.()2 to satisfy clalnis for wages, and the further sum of i|i89.49 to jiay 
the costs of the proceediugs. 

(9) At and prevlous to the tinie of the levy of sald exécution, tlie aggre- 
gate auiount of pro])erty owued by the Vaktaren Publlshlng Conips'.uy at a 
fair valuatiou was uot sutHclent to pay its debts, and the AmerUiin i'aiier 
Company knew that said Vaktaren Publlshlng Company was lusolveiit. 

(10) Tliat in the month of Xovember, 1908, the American Paper Coni])nuy 
gave a blll of sale of the property which It had purehased at the exécution 
sale to C. .T. Erlcksou for a nominal considération of $10. and Erickson knew 
that the Vaktaren Publlshlng Company was insolvent. 

(11) That afterwards Krlckson and other nanied défendants organized the 
corporation called the "Svea Publlshlng Compan.v." and those of said cor- 
poration who became its oftlcers and trustées are chargeable wlth kuowledge 
of the insolvency of the Vaktaren Publlshlng Comiiany. 

(12) That thereafter and on the Ist day of I>ecember, 1908, the défendant 
Svea Publishing Company, well kuowlng that the Valdaren Publlsliing Com- 
pany was Insolvent, purehased from said Vaktaren Publishing Company, 
through its manager, E. G. Falk, ail of its outstanding aceounts and 1)11 Is 
receivable, subscription llst, and other assets of every nature and descrip- 
tion not included in the property sold at the exécution sale aforesaid. and 
It paid said B. G. Falk therefor the sum of $7.50 for bis own use and bene- 
flt, and said sum never went to said bankrn])t, but was converted by said 
Falk wlth the kuowledge and assent of said Svea Publishing Company, 
and that thereby the sald Vaktaren Publishing CJompany and its estate was 
deprived of assets of the value of $750 ; and that the reasonable value of said 
property so purehased was the sum of $750 ; and that sald purcbase of the 
property of said bankrupt was not made for the présent, fair valuatiou of the 
sald property at the time it was bought ; and tliat said défendant, Svea l'ub- 
lishiug Company, was not a purchaser in good failli and for a présent, fair 
considération for the last above described property. 

(13) That the Vaktaren Publishing Company, whlle insolvent as afore- 
said, and witli Intent on ils iiart to eheat, hiuder, delay, and defi'and cred- 
itors, assented to and aided in the several transfers of its property assets 
and effects above, in paragraplis 10, 11, and 12 of thèse findlngs, described, 
to sald 0. J. Ericks(m and Svea Publishing Company, both of whom, at thelr 
several and respective times of purchase of said property and assets. had 
knowledge of the insolvency of the said Vaktaren l'nlilislilng Company and 
of facts and eircnmstances sufficient to put them and eacli of tliem upon 
notice of the fact of the Insolvency of said Vaktaren Publishing Comiiany; 
and that said exécution sale aforesaid and said transfers aforesaid there- 
after made, and each of them, were void as to the credltors of said bank- 
rupt and as to the trustée iu bankruptcy, jilaintilï liereln. 

(14) That the défendant Svea Publishing Company thereby, and h.v the 
transfers and bills of sales aforesaid, purehased and acquired and succeeded 
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to the possession of ail the property and assets of every kind and nature 
owned by sald Vaktaren Publishlng Company. 

The court makes further flndings as follows: The défendants are net 
guilty of Intentional fraud. They did not conspire together to acquire any 
of the bankrupt's property, dishonestly or without paylng for it what they 
believed to be a fair priée; nor Intend to hinder, delay, or defraud creditors. 

The lltigation between the American Paper Company and the bankrupt 
which culmlnated in the exécution sale was hostile, and the bankrupt dld 
not intend to suffer that créditer to gain a préférence over others in the 
collection of its Judgment. 

Robert C. Saunders, for complainant. 

Shank & Smith, Cari J. Smith, and C. R. Barney, for défendants. 

HANFORD, District Judge (after stating the facts as above). The 
two transactions whereby thé assets of the bankrupt were transferred 
must be severed, and the rights of the parties must be adjudicated, sep- 
arately, by the rules of law and equity appHcable to the distinct facts of 
each of them. In the matter of the exécution sale, there was no inten- 
tion on the part of the bankrupt to make the transfer of its property, 
no intention to aid the American Paper Company in gaining a préfér- 
ence over other creditors, and the exécution créditer did not hâve any 
reason to suspect any such intention on the part of the bankrupt. There- 
fore section 60b of the bankruptcy law (Act July 1, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445]) does not authorize a suit by 
the trustée to recover that property or its value. Nor did the bankrupt 
intend by the exécution sale to hinder, delay, or defraud any of its 
creditors, that transfer of its property was effected by coercive pro- 
ceedings, whereby its active opposition was overruled. In this state 
the trust fund theory governs the rights of creditors of insolvent cor- 
porations in litigation concerning their conflicting claims, in equity. 
The rule deducible from the décisions of the state Suprême Court is 
this : The assets of an insolvent corporation constitute a trust fund for 
the payment of its debts, in which ail of its creditors are entitled to 
share ratably ; and préférences given voluntarily by an insolvent cor- 
poration are void as to nonpreferred creditors. Thompson v. Huron 
Lumber Co., 4 Wash. 600, 30 Pac. 741, 31 Pac. 25 ; Conover v. Hull, 
10 Wash. 673, 39 Pac. 166, 45 Am. St. Rep. 810; Nixon v. Plendy 
Machine Works, 51 Wash. 419, 99 Pac. 11. 

In the case of Compton v. Schwabacher, 15 Wash. 306, 46 Pac. 338, 
the opinion of the court contains dictum denying the right of a créd- 
iter of a corporation, having knowledge of its insolvency, to gain a 
préférence by any means. The case, however, only involved the 
validity of an attachment lien and contentions based upon a judgment 
by confession, and the preceding décisions of the same court, cited 
as authorities, do not support the broad proposition stated. There- 
fore, that part of the opinion cannot be regarded as a solemn judg- 
ment establishing, by its authority, a local rule of law. The courts of 
the state afford protection to nonpreferred creditors of insolvent 
corporations to the extent of annulling liens created by levying writs 
of exécution issued at the instance of creditors for the purpose of 
gaining préférences ; but the décisions do not warrant the assumption 
that a consummated exécution sale is "held null and void as against the 
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creditors of" an însolvent corporation by the laws of tliis state. There- 
fore, this case, as to the property sold under exécution to the Ameri- 
can Paper Company, is not within the purview of subdivision "e" of 
section 67 of the bankruptcy law. Suladivisions "c" and "f" of the 
same section refer only to existing liens created by légal proceedings, 
and are not applicable to a case in which such a lien has bacome merged 
into a title by the consummation of an exécution sale. In re Bailey 
(D. C.) 144 Fed. 214. The property did not belong to the bankrupt, 
and could not hâve been levied upon under an exécution against it at 
the time of the initiation of the bankruptcy proceedings. Therefore, 
the title did not become vested in the complainant by opération of law 
as expressed in section 70 of the bankruptcy law. 

This court does not bave the chancery power of a court of unlimited 
jurisdiction. The whole of its jurisdiction over this case is conferred 
by the bankruptcy act, and, inasniuch as the spécifie provisions of that 
act do not authorize a decree in favor of the complainant, the case as 
to ail of the property transferred by the exécution sale and as to the 
American Paper Company must be dismissed. To that extent tlîc de- 
fendant's exceptions to the légal conclusion contained in the report of 
the master in chancery are sustained. 

Referring now to the second branch of the case, the findiiigs as 
modified by the court contain ail the éléments necessary to a decree in 
favor of the complainant, based upon subdivision "e" of section ()7 
of the bankruptcy law. Although the purchasers of the property in- 
volved paid full value for it, their plea that tliey are purchasers in 
good faith is not valid as a bar to a recovery by the représentative of 
creditors of the bankrupt corporation, because it is not true in a légal 
sensé. Their purchase of that property was not an ordinary transac- 
tion in due course of a regular business, in which the authority of the 
manager who sold it to them might be reasonably presumed. ITere 
the trust fund theory, which is an established rule of law in this state, 
has an important bearing, for by that rule the manager was deprived 
of authority to sell the remuants of the assets of the corporation with- 
out the consent of ail of its creditors. The circumstances and condi- 
tions of the sale were sufficient to apprise the purchasers of such lack 
of authority and they must suffer the conséquences of their imprudence 
in dealing with an unauthorized agent. 

The exceptions, in so far as they refer to the second branch of the 
case, are overruled. 



CHADWICK et al. v. FIVE HUNDRED AND SEA^EXÏY-SIX GRANITE 

BLOCKS. 

(District Court, E. D. New York. Mardi 9, 1910.) 

1. SnlPPING (§ 149*) — COKTRACT OF AFFnKIOIITMf;NT — ASSUMPIION BY NEW 
OWNBK OF VESSEL. 

After tlie owiiers of a cargo wlilch liart lieen loaded on a vessel at a 
Maine port to be carrled to New Yorkhad advaneed money on tlie bill of 
lading slgned by the master and tbe advauce credited tbereon, the vessel 
was sold In an admira Ity suit. Tbe new owuers, wlthout notice to or ne- 

•For other cases see same toplc & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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gotiations with the cargo owners and without a new bill of lading being ex- 
écutée! by the master, ordered the vessel to proceed with the cargo to New 
York, afterward presenting to the cargo owners a new bill of lading 
sîgned by themselves but not by the master, and haviug no crédit thereon, 
which the cargo owners refused to accept. Held, that there was no im- 
plled contract of carriage in such case, but that the vessel owners in pro- 
ceeding without further agreement to carry out the contract made by 
their predeeessor were bound by its ternis, wliich tbey knew, and were 
entitled to collect only the balance of freight due thereon. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 510 ; Dec. Dlg. 
§ 149.*] 

2. Shipping (§ 148*) — Fkeigiit— Déductions. 

An additional agreement, however. made by the cargo owners to pay a 
further sum from the freight when the cargo was. discharged to a creditor 
of the former vessel owner, made for the purjiose of securing the dis- 
charge of the vessel from the nttachnient but which did uot accomplish 
that resuit, did not entitle the cargo owners to deduct such sum from the 
freight as against the new owners who performed the carriage; it not ap- 
peariug that the agreement was one which the creditor could enforce un- 
der the circupistances. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 509 ; Dec. Dig. 
§ 148.*] 

In Admiralty. Suit by Cyrus W. Chadwick and Lizzie Chadwick, 
composing the firni of Chadvi'ick & Co., against Five Hundred and 
Seventy-Six Granité Blocks. Decree for libelants for part of claim. 

George H. Gibxian, for libelants. 

MacFarland, Taylor & Costello (E. G. Benedict, of counsel), for 
claimant. 

CHATFIELD, District Judge. The steamer Oliver Ames was at 
the port of Vinal l^aven, Me., in the month of August, 1909, for the 
purpose of bringing a cargo of 560 tons of granité paving blocks to 
New York. Thèse paving blocks were the property of Joseph Leopold 
& Co. of New York, and had been loaded upon the vessel when she 
was libeled by a party named Snow for supplies. The captain of the 
vessel, upon communication with Leopold, obtained $260, advanced on 
account of freight, which was paid to Snow, and Ivcopold was asked 
to promise $175 more to Snow when the freight was finally paid. This 
was for the purpose of obtaining a release of the Snow claim and to 
free the vessel from the libel. The original bill of lading is dated 
August 18, 1909, and as signed by the master recites an advance on 
freight of $250. A duplicate of the bill of lading was transmitted to 
Leopold, and was the basis for his accepting the $250 draft which has 
been referred to. Subsequently other claims against the vessel were 
filed by intervening libelants, and upon the 28th day of August the 
vessel was sold to Chadwick & Co. and delivered by the marshal at 
noon on that day. 

It niay be assumed that from that point ail maritime liens which 
had existed against the vessel and which were covered by the notice 
and publication in the action in which the vessel was sold were eut off 
and the vessel released therefrom. The former master of the vessel 
was re-employed by Chadwick & Co., and took charge as master for 

•For other cases see same topic & % number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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them. On the morning of the 30th of August his préparations were 
complète, and he sailed for New York, going fàrst to Portland, which 
he left at some time dùring that day. He at no time delivered or at- 
tempted to furnish to any one a new bill of lading, but sailed for New 
York, as it now appears, under instructions from Chadwick & Co. 
Upon the same day — that is, the 30th day of August — a représenta- 
tive of Chadwick & Co. called at the office of Leopold in New York, 
around 11 o'clock in the forenoon, and ofïered to them a bill of lading 
purporting to be "affirmed" by the master of the Ames, but actually 
signed "C. H. Chadwick & Co., per F. W. Hoerschgen," reciting that 
the schooner had on board 560 tons of granité paving blotks, to be de- 
livered in good order at New York to Leopold & Co., at the rate of 
85 cents per ton, with other conditions according to the original bill 
of lading, but with no statement or récognition of Leopold's advance 
to the master before the sale of the vessel. Leopold refused to ac- 
cept such a bill of lading, telling the représentative of Chadwick & 
Co. that they had their own bill of lading, and that they would stand 
on that and claim reimbursement for the freight advances, but de- 
manding that the cargo be brought to New York and delivered also 
in accordance with the original contract. The resuit of thèse inter- 
views between Chadwick and Leopold was that each party stood upon 
his rights, and no agreement was reached beyond the ^understanding 
that the vessel was to come to New York with the cargo. Upon her 
arrivai at New York some days later, delay was caused by a dispute 
over the amount of thèse advances. and the libelant ultiniately insti- 
tuted this action to recover their freight and also to be reimbursed 
for the demurrage incident to the delay while the dispute was in 
progress, the cargo having finally been delivered to Leopold under 
stipulation. 

So far as the question with respect to the bills of lading is con- 
cerned, the proposition is not complicated and the facts are undisputed. 
When Chadwick & Co. purchased the schooner, they purchased no 
rights over the cargo except that of possession. The cargo could hâve 
been placed on the dock or such other disposition of it could hâve been 
made as might be agreed upon between the owner of the cargo and the 
new owners of the vessel. We need not détermine hère whether the 
owners of the cargo or of the vessel could hâve compelled the United 
States marshal to remove the cargo and deliver the ship alone, thus 
making the expense of caring for the cargo a claim against the vessel 
prior to her sale f ree from liens ; nor need we consider what remedy 
Leopold & Co. might hâve had if the new owners of the vessel had 
moved the vessel with the cargo on board, or threatened to dump it 
out in the most conveniént and economical manner. The action of ail 
the parties has relieved the court from now attempting to adjust their 
positions as they existed at that time. Leopold & Co. made no effort 
to claim their cargo, and interposed no objection to its being brought to 
New York so long as their title and rights were not interfered with. 
Chadwick & Co., the new owners, made the master of the vessel their 
agent,, and put him in a position where under the statutes he was 
bound to furnish a bill of lading before sailing. In fact, the Harter 
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act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 
2946]) requires him, under penalty for failure so to do, to give a 
proper bill of lading, and that bill of lading had to be made eut and 
accepted or rejected before the vessel undertook to perform an im- 
plied contract, contradictory, in effect, to the actual position of the 
parties at that time. No bill of lading made out by the agents and 
delivered, but not accepted, in New York, could take the place of the 
one which had to be made by the captain at the time of sailing; and 
it is novv impossible to détermine whether the motive that actuated the 
new owners of the vessel was a désire to avoid delay, or whether they 
wished the vessel to be brought to New York, or whether they thought 
they could earn the freight upon which the master of the vessel and 
their own agent knew that advances had already been made. The 
proper time for Chadwick & Co. to inform Leopold & Co. that ad- 
vances to the captain on account of freight would not be respected and 
must be treated as liens discharged by the marshal's sale was when 
they attempted to establish new relations and to perform new services 
with respect to that cargo with the approval or knowledge of the per- 
sons who might bave demanded the cargo at that point. An implied 
contract cannot be based upon an assumption that the parties would 
not bave wanted to take the cargo from the vessel. The situation is 
not as if Chadwick & Co. were endeavoring to hold Leopold to a 
payment of freight uv:)on certain articles of cargo against which Leo- 
pold & Co. were trying to set off some other claim against Chadwick 
& Co., but, on the contrary, the question is whether Chadwick & Co. 
preferred to undertake the freight contract in the condition in which 
it was at that time, namely, with a part of the freight already paid, 
or whether they wished to repudiate the contract and face the situa- 
tion which then existed. 

It is évident that they undertook the contract, that they preferred to 
bring the boat to New York for whatever they might be entitled to, 
and that they did not stop the boat from sailing when they learned that 
Leopold & Co. held a claim against the freight, or, if it might hâve 
been too late to stop the vessel by telegram at that time, the responsi- 
bility must be theirs for allowing the captain to start before they at- 
tempted to inform Leopold & Co. of the situation. This position of the 
parties is reasonably certain as to the $250. As to the further agree- 
ment on the part of Leopold & Co. to accept a draft for $175, but which 
draft has not been as yet accepted, a différent question arises. As to 
this, the libelants hâve put in évidence a letter written by Capt. Morgan 
to Leopold & Co., upon the 18th day of August, 1909, which is as fol- 
lows : 

"Kockland, Me., Aiig. 18, 1909. 

"Mr. J. Leopold & Co. Dear Sir: Your telegram received to pay siglit 
draft for $250 on freight ou cargo of Schr. Oliver Ames for 'wliicli we tliank 
you very mucli. Now we want you to agrée to pay to I. Ij. Siiow & Co. $17," 
more on my arrivai at your doelc, and wlien said vessel is diseliarged. Tliis 
is only paying the .$175 freight money to Mr. Snow lustead of paying it to 
me, now the vessel is ail loaded ready to sail and this will release her and 
we will come right ou as soon as we can, so please oblige 

"Yours Very Truly. ■ N. \V. Morgan, Master aud Agent. 

"P. S. Mr. Snow has already telegraphed the aeceptance of this order." 
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What happened between the 18th of August and the 28th of August 
does not appear by the record, other than that the claim of I. L. Snow 
& Co. was not released, and that in the action brought thereon the 
schooner was sold to satisfy the claims proven against her. The letter 
above recited and the draft (Claimant's Exhibit B) paid in New York 
upon the 23d day of August show that Snow & Co. received on ac- 
count the $250 forwarded. Capt. Morgan never dehvered the cargo to 
Leopold & Co., as promised in his letter, nor was the condition ever 
fulfilled under which Snow & Co. could ask for payment of the $17-5 
to them. The vessel was not released, and the freight money for the 
trip was not earned by the parties dealing with Snow. 

Under thèse circumstances, the court is unable to hold that Snow (in 
the absence of testimony establishing a contract enforceable by him or 
performed on his part) can hâve more than he bas already obtained 
from Leopold & Co., or that Leopold & Co. can deduct the $175 as 
well as the $250 from the agreed value of the freight earned by Chad- 
wick & Co. The claimant bas tendered the différence between $425 
and the total amount of freight, and apparently takes the position that 
he can retain the $175 until he is compelled to turn it over to Snow, or 
that he may voluntarily give Snow the benefit of it, if Snow does not 
get the balance of his claim over $350 in the admiralty action in the 
district of Maine. But with this we bave nothing to do. According to 
the holding above with respect to the $250, Char'wick & Co. are bound 
to allow Leopold & Co. whatever they knew or sîiould hâve known was 
chargeable against the bill of lading which they assumed; and, if 
Snow & Co. can establish any further claim against the freight money, 
Chadwick & Co. must take care of this claim at the proper time. But 
this is far from deciding that any independent arrangement between 
Snow and Leopold, even perhaps made subsequently to the letter of 
August 18th, and hence not shown by this testimony or brought home 
to Chadwick & Co. at the time they purchased the schooner, must be 
paid by Chadwick & Co. out of their earnings for freight. 

The libelant may recover the sum of $476, less $250. 



UNITED STATES ex rel. HUBER v. SIBRAY, Immigrant Inspecter. 

(Circuit Court, W. D. Pennsylvania. April 9, 1910.) 

No. 2. 

1. Aliens (§ 54*) — TJlawful Ektry — Déportation Warrant. 

Tliough a warrant for the arrest of an alion in déportation prcceecîir.gs 
is not required to hâve the formality and particularity of an inrtichnent, 
a warrant charging that relator was an alieu who was a member of the 
excluded classes, in that he imported a woman for immoral 'purposes, and 
tliat he had been couvicted of or had admitted having committed a felony 
or other crime or misdemeanor involving moral turpitude prior to his 
entry into the United States, was fatally defeetive for failure to specify 
the siiecific act or acts which it was claimed brought relator within the 
excluded classes. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

*Por other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Aliens (? 54*)— Déportation Peoceeuings — A«best— Wv^rant— Rules. 

Inuiiiu'nition Rule 35, par. "b," providing t>iAt a v arrant for the arrest 
of au ;■ ■<'ii in déportation jiroceediiigs must be basfed iipon a full statement 
of the facts showing the alien's présence in the United States in violation 
of law, the warrant must state facts constituting the illégal résidence, 
and not mère conclusions. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

3. Aliens (§ 54*) — Déportation— Heaeinq—Proceduke. 

Immigration Rule 35, par. "e," provides that, after the arrest of au 
alien in déportation proceedings, he shall hâve full opportunity to show 
cause why he should not be deported ; that he shall be apprised of his 
right to counsel, and he and his counsel may inspect ail évidence on which 
lie was arrested and be given an opportunity to offer évidence and sub- 
mit an argument and to inspect and copy the record and the iindlngs. 
Hcld, that such provision contemplâtes a heariiig at which the alien must 
be présent and he confronted with the witnesses against hini, and hâve a 
full opportunity for cross-examinntion. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § .54.*] 

4. Aliens (§ 46*) — Excluded Classe.?— Ckiminals. 

Proof that an alien, prier to his immigration, comniitted a single act of 
fornication or adultery in the country from which he emigrated. was in- 
sufiîclent to .iustify his déportation as an alien haviiig been eonvicted of 
or having admjtted committing a felony, or other crime or misdemeanor 
involving moral turpitude. 

[Ed. Note. — For other cases, see Aliens. Dec. Dig. § 40.*] 

5. Aliens (§ 53*) — Déportation — Geousds. 

That an alien is living in adultery within the United States is not 
ground for déportation ; such conduct being solely within the police power 
of the state. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.*] 

Habeas corpus by the United States, on the relation of Ilans 
Huber, to obtain his release from custod)' of W. W. Sibray, Immigrant 
Inspecter, under déportation warrant. Writ granted, and relator dis- 
charged. 

John L,. High and Wm. D. Grimes, for relator, 
John H. Jordan, U. S. Atty., for Inspector. 

ORR, District Judge. Upon pétition of Hans Htiber this court is- 
sued a writ of habeas corpus to an immigrant inspector of the De- 
partment of Commerce and Labor of the United States governrnent. 
The. pétition shows that petitioner, a citizen of Austria, arrived at 
New York on October 2, 1907, came to Pittsburgh, in this district, 
on October 4, 1907, and bas remained in Pittsburgh ever since; that 
he is a confectioner and baker and has been employed as such ; and 
that he is skilled, sober, peaccful, and industrious. It further ap- 
pears that on November 13, 1909, he was arrested by the respondent 
t)y virtue of a warrant of arrest issuedby the Acting Secretary of 
Commerce and Labor in pursuance of which a hearing was had with 
the resuit that an order of déportation was issued. The pétition also 
contains averments that the charges upon which the arrest was made 
are untrue, unjust, and not suffîcient under Immigration Act Feb. 20, 
1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 447), that 

*For other cases see same topic & § numbbk In Dec, & Am. Digs. 1607 to date, & Rep'r Indoxes 
178 F.— 10 
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"the order of déportation is without jurisdiction," and that petitioner 
is unlawfully restrained of his liberty. 

The answer of the respondent does not deny in any material respect 
any of the allégations of the petitior; bat justifies the détention of 
the relater by reason of the warrant of arrest, the hearing, and the 
warrant of déportation. It is true the answer sets up that the peti- 
tioner is eut on bail, the condition of which is that the petitioner shall 
be produced to the respondent on demand. This seems immaterial, 
for such constructional custody became actual at the time of the hear- 
ing because of the présence of the petitioner in court. It is well set- 
tled that Congress has power to expel aliens, as well as to exclude 
them, and that such power may be exercised entirely through execu- 
tive officers. By the immigration act of 1907 the exercise of such 
power has been imposed upon the Secretary of Commerce and Labor. 

Section 20 provides : 

"That any allen who shall enter the United States in violation of law, and 
.such as become public charges from causes existing prior to landin:;, shall, 
upon the warrant of the Secretary of Conui'.orce and I.abor, be taken iiito 
custody and deported to the country whence he e:une at any time withln 
three years after the date of his eutry into the United States." 

The same section also provides that such alien may give bond con- 
ditioned for his production when required for a hearing or hearings 
in regard to the charge upon which he has been taken into custody. 
etc. 

Section 21 provides: 

"That in case the Secretary of Commerce and Labor shall be satisfied that 
an alien has been found in the United States in violation of this act, or that 
an alien is subject to déportation under the provisions of this act or of any 
law of the United States, he shall cause such alien within the iieriod of three 
jears after landlng or entry therein to be taken into custody and returned to 
the country whence he came, as provlded by section twenty of this act." 

Section 22 provides that the Commissioner General of Immigration 
shall, under the direction of the Secretary of Commerce and Labor, 
establish such rules and régulations, prescribe such forms of bonds, 
reports, entries, and other papers, and shall issue from time to time 
such instructions, not inconsistent with law, as he shall deem best 
calculated for carrying out the provisions of this act, etc. 

In pursuance of the provisions of said section 22, rules and régula- 
tions hâve been established for the enforcement of the law. It is 
proper to consider rule 35, which régulâtes the procédure in the dé- 
portation of aliens other than those who are found to hâve become 
public charges from causes existing prior to landing. In brief, para- 
graph "a" provides that each application for a warrant of arrest must 
be accompanied by the certificate of the landing or entry. Paragraph 
"b" is as follows : 

"xV full statement must be made in every such application of the facts. 
tupported if practicable by affldavits. which show the présence in the United 
States of the alien wliose arrest and déportation is sought to be in violation 
of law." 

Paragraph "d" provides that télégraphie application for warrants 
"should be avoided as far as possible," but may be made if the cir- 
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cumstances of any particular case make it absolutely necessary to 
resort thereto. It concludes vvith the following : 

"The statenieut of tacts, eontained in the télégraphie application, therefore, 
must be sufflciently complète and spécifie to forni the basis of the formai war- 
rant." 

Paragraph "e" is as follows : 

"If, upon the receii>t of any snch application and certlficate or of the request 
by wire provided for in paragraph (d), either comi)letely in conforuiity with 
thèse régulations or accompauied by a satisfacf ory explanation of inability to 
comply therewith, it appears to the Secretary that the alien wiiose arrest and 
déportation is sought is in the United States unlawfully and that the time 
within which he ean be deported bas not explred, a warrant for his arrest 
wlll be issued directing that he be taken before an offleer or oflicers named 
therein, and thçre be given full opportun ity to show cause, if tliere be any, 
why he shonld not be deported, and as soon as arrested said alien shall be 
apprised of his right to be represented by connsel, and he and his counsel 
shall hâve the right to inspect ail the évidence upon which the Secretary 
has acted in directing said alien's arrest, and be given an opportunity to 
offer évidence and submit an argument in his behalf, and be given an o])- 
portunity to inspect and make a copy of the rejjort of the hearing and of the 
flndings of the oiHcers before whom it is held. In case said alien is unalile to 
understand or to speak the English language, an interpréter shall, if possible, 
be secured for the liearing, authority for payment of a reasonable compensa- 
tion to be obtained by spécial re<|uest therefor : and in the event that the 
alien is physically or mentally incapable of testifying, his relatives, frieuds. 
or acquaintances shall be questioned." 

Paragraph "h" is as follows: 

"If, after tlie reeeipt of the report of snch hearing, it shall appoar to the 
satisfaction of the Secretary, from ail the évidence, that snch alien is in the 
United States in violation of law and that the time within which he can be 
deported has not expired, a warrant will be issued for liis déportation." 

Paragraph "i" is as follows : 

"OfHcers are directed to make thorough investigation of ail cases where 
they are credibly informed, or hâve leason to believe, that a spccitied alien 
is in tlie United States in violation of Irav. It is not permissible for ofiicers to 
resort to any form of intimidation, by threats, violence, or otherwise, in order 
to extort from any snspected alien or from any other persou the information 
to lie embodied in the application for the warrant of arrest. Officers are 
^ipccia]ly cautioned not to lemt their aid in causing the arrest of aliens upon 
charges arising ont of personal spite or enmity, unless the truth of sucli 
charges is clearly established." 

It is unnecessary to cite any of the numerous décisions that proper 
rules and régulations adopted by an executive department of the 
government, in pursuance of the provisions of an act of Congress, hâve 
the force and eiïect of the act itself. It remains, therefore, the sole 
duty of the court to détermine whether or not the proceedings for the 
déportation of the relator hâve been according to law. If they bave, 
he must be remanded. If they hâve not, he must be released. 

First. The warrant of arrest recites the following as the charge 
upon which it rests : 

"Whereas, from évidence submitted to me it a])pears that lians Iluber, alien, 
who laiided at the port of New York per S. S. Pretoria, on the 4th day of 
October, ]907, has been found lu the United Sîales in violntioii of the act of 
«.'ongress, approved Kebrnary 20. 1!)07. (o wit. that the said alien is a member 
of the exclude<l classes, in that he imported a womau for an immoral pur- 
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pose, and that he bas been convicted of or admits haviiiR oommitted a felony 
or other crime or misdemeaiior Involvlng moral turpitude prior to liis eutry 
into tlie United States." 

To find what the excluded classes are référence must be made to 
section 2 of the act of Congress, of which the following is a material 
part for présent purposes : 

"Tliat the following classes of aliens shall be excluded from admission into 
the United States: Ali idiots, imbéciles, feeble-mlnded persous, epileptics, 
ihsane persons, and persons who bave been insane witbin flve years previous ; 
persons wbo bave had two or more attaeks of insanity at any time previously ; 
panpers; persons likely to beconie a publie charge; professional beggars; per- 
sons afBicted with tuberculosis or with a loathsome or dangerous contagions 
disease; persons not comprehended witbin auy of the foregoing excluded 
classes who are found to be and are certlfied by the examinlng surgeon as 
being mentally or physically defectlve, such mental or physical defect beiug 
of a nature wblch may affec't the ability of such alien to earn a living; persons 
who bave been convicted of or admit having committed a felony or other crime 
or misdemeanor involvlng moral turpitude ; polygamists, or persons who admit 
tbeir belief in the practice of polygamy, anarchists, or persons wbo bolieve in 
or advocate the overthrow by force or violence 'of the Government of the 
United States, or of ail government, or of ail forms of law, or the assassina- 
tion of public officiais; prostitutes. or vromen or girls coming into the United 
States for the purpose of prostitution or for any other immoral purpose ; per- 
sons who procure or attempt to bring in prostitutes or women or girls for the 
■purpose of prostitution or for any otlier immoral purpose ; persons bereiuafter 
called contract laborers, who bave been induced or solicited to migrate to 
this country by offers or promises of euiployment or in conséquence of agree- 
ments, oral, written or printed, express or implied, to perform labor in this 
country. of any kind, skilled or unskilled ; tbose who bave been, witbin one 
year from the date of application for admission to the United States, deported 
as having been induced or solicited to migrate as above described; any per- 
son whose ticket or passage is pald for with tbe money of another, or who 
is assisted by others to come, unless it is affirmatively and satisfactorily shown 
that such person does not belong to one of tbe foregoing excluded classes, and 
that said ticket or passage was not paid for by any corporation, association, 
Society, municipallty, or foreign government, eitber directly or indirectly; ail 
children under slxteen yeare of âge, unaccompanied by one or both of tbeir 
parents, at tbe discrétion of the Seeretary of Commerce and Labor or under 
such régulations as he may from time to time prescribe." 

I am constrained to hold that the charge is not sufficiently spécifie. 
It is not required that the warrant of arrest should hâve the formahty 
and particularity of an indictment, but it should give to the alien suffi- 
cient information of the spécifie act or acts which bring him within 
the excluded classes, so that he can ofïer testimony in réfutation of the 
charge at the hearing directed to be had by the warrant of arrest in 
pursuance of the act of Congress and the rules of the department. 
What woman is he charged with importing and for what immoral 
purpose? Was he convicted of or did he admit the commission of 
a crime? Was it a felony or other crime or misdemeanor involvlng 
moral turpitude? If either, which was it? By paragraph "b," Rule 
35, as has been seen, a fuU statement of the facts must be the basis of 
the warrant. It is contemplated, therefore, that facts, and not conclu- 
sions, must be set forth in the warrant. 

Second. The hearing provided for should be according to established 
précèdent, because that is contemplated by the act and régulations. 
Paragraph "e" of rule 35, as has been seen, contemplâtes the employ- 
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ment of counsel, offers of évidence, and arguments on behalf of the 
alien. In the case at bar it does not appear upon what information the 
warrant of arrest issued. After the arrest three separate hearings 
vvere had by the immigration inspecter at which testimony was taken. 
At the first only was the relator présent. Of the second and third he 
had no notice, although at each a witness was sworn and examined. 
Upon the testimony thus taken the order of déportation was issued. 
It is clear that such proceedings were contrary to law. The act pro- 
vides for the production of the ahen at the hearing or hearings. It is 
fundamental procédure that witness and accused be brought face to 
face, and it is also fundamental that opportunity for cross-examination 
should be given. I am therefore of opinion that the hearings were not 
held according to law. 

Third. There do not appear to bave been found any facts which 
show that the alien is in the United States in violation of law. The 
charge ol importing a woman for an immoral purpose, stated in the 
warrant of arrest, appears to hâve been abandoned. The warrant of 
déportation expresses the finding as follows : 

"Whereas. froin proofs submitted to me after due hearing bofore Imiiiigraut 
]'np))ector AV. AV. Sibray, held at Pittsbiirgh, Pa., I bave beconie satisflcd that 
Hans Hnber. alien, who laiuled at the port of New York per S. S. Pretoria, 
on tho 4th dnj of Oftober, 1907, is in this conntry in violation of the act of 
Contri'ess approved February 20, 1907, to wlt, that the said alien is a member 
of the excludert cla^ii^fis. in that he aduiits hnvlng couiinitted a felony or other 
crime or misdemeanor involvlng moral turpitude, prier to his eutry iiito the 
United States." 

There is no finding that any particular felony, crime, or misdemeanor 
prior to entry was admitted. At the hearing upon the return of this 
writ the relator offered to produce testimony in support of his pétition, 
but the court refused to receive any évidence because questions of 
fact were committed by the act to the Secretary of Commerce and 
Labor, and because the respondent did not ask that testimony be re- 
ceived. I bave gone over the testimony taken b}' the inspecter, and 
do not find any évidence that the relator was convicted of or admits 
the commission of an}? offense which can be embraced within the gên- 
erai language of the warrants. 

The relator is married, and lived with his wife in Vienna until he 
left for the United States. He did admit the commission of one act of 
sexual intercourse with an unmarried woman shortly before leaving 
Vienna. That is ail the record discloses as to his conduct prior to his 
landing at New York. That act is to be deprecated ; yet it was not a 
felony or crime under the law. It is doubtfui if adultery was an 
offense at common law in this country. It was not in Vermont, Vir- 
ginia, and South Carolina. See Wharton's American Criminal Law, 
§ 3648. It is doubtfui if the act of the relator was adultery in 
Austria. Under the Roman law to constitute the offense the woman 
must be married. The same is the law in many places. It is doubt- 
fui, also, if fornication was a misdemeanor at common law. The bet- 
ter opinion is that in the absence of statute, unless the offense partakes 
of the nature of public and offensive lewdness, it is not indictable. 
See Wharton's American Criminal Law, § 2667; aIso,.Clark's Criminal 
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Law, Hdrnbôok Séries, 312, and authorîties cited in fôotnotes. From 
the opinion of Judge Gibson of Pennsylvania in Maurer v. Mitqhell, 
9 Watts & S. 69, it will be seen that the offense of fornication and 
bastardy was "little more than a private wrong." vSee. also, Rohr- 
heimer v. Winters, 136 Pa. 253, 17 Atl. 606. Altho.ugh unpleasant 
to thus elaborate this subject, I am constrained to do so. in order to 
prevent a wrong- to the relator. 

It is admitted by the respondent that the relator "is an expert at his 
business and seems to be a very steady and rehable man. His em- 
ployer speaks of him in the very highest terms." That déportation 
should be the pimishment of such a man for siich an offense is almost 
incredible. 

But it is said that he is now living in this district as the husband of 
the woman who followed him to this country, and is now supporting 
her and her two chiidren, born to him since lier arrivai. The answer 
to that is that the police pavi^er of the state of Pennsylvania must hâve 
control of those who offend against her laws. Not yet has the United 
States usurped the police power of the several states over aliens who 
are lawfully within the United States. See Keller v. United States, 
213 U. S. 138, 39 Sup. Ct. 470, 53 L. Ed. 737. 

The alien must be released, and it is so ordered. 



UNITED STATES ex rel. IIUBER v. SIBRAY, Immigrant Inspector. 

(Circ-uit Court, W. D. Pennsylvania. April 9, 1910.) 

No. 1. 

1. Aliens (§ 54*) — DEPOitiATioN— Warkant. 

A warrant for tlie arrest of an alien charsing tliat slie was a member 
of the exclndeû classes, in tliat she entered the United States for au Im- 
moral piirpose, was not sufficleutly spécifie. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

2. AxiENS (1 54*) — Déportation Prockedings— Hearings. 

Hearings in déportation proceediugs of wliicli the alien had no notice 
and was given no opportunlty to be ])reseut, at wliich witnesses were 
sworn and examined, were iiuproper. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

3. Alien§, (§ 54*) — Déportation Warrant— REQrisirES. 

Where a déportation warrant stated that the alien was a member ot 
the excluded classes, in that she entered the United States for an immoral 
purpose, and admitted having committed a felony or other crime or inis- 
denieanor prior to her entry, it was insiifficient, there beiug no tinding 
that any particuhir felony, crime or misdemeanor liad been so committed, 
nor as to her purpose in coniing to the United States. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

4. Aliers (i 51*) — Déportation— Grounds. 

That au alien counnitted a single act of fornication abroad liefore slie 
emigrated. and tliereafter was living in fornication withiu the state of 
Pennsylvania with a man who was not her husband, contrary to the laws 
of vhat htate, was not subject to exclusion. 

[Kd. Note. — For othei' cases, see Aliens, Dec. Dig. § 51.*] 

*For clher ca&es see sairie topic & § numbeb in Dec. & Am. ])igs. 1907 to date, & Rep'r Indexes 
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5, CiTizENs (§ 3*) — Childken Bobn in tiie TJnited States. 

AVhere two cliUdren were born to a female allen after lier entry Into 
tfie United States, tlie childreu were cltizens and not subject to déporta- 
tion, eitlier In proeeedings for the déportation of tlie niotlier, or at ail. 

[Ëd. Xote. — For other cases, see Citizens, Cent. Dig. § 2 ; Dec. Dig. § 3.*] 

Habeas corpus by the United States, on the relation of Hans Huber, 
to obtain her discharge from custody of W. W. Sibray, Immigrant In- 
spector, under déportation warrant. Writ granted, and relator dis- 
charged. 

John L. High and Wm. D. Grimes, for relator. 
John H. Jordan, U. S. Atty., for W. W. Sibray. 

ORR, District Judge. The relator is a native of Austria, having 
arrived in New York November 23, 1907, and in this district Novem- 
ber 86, 1907, where she bas remained ever since, and where for six 
months or so after her arrivai she was employed at her occupation of 
confectioner and baker. On November 13, 1909, she was arrested 
in pursuance of a warrant of arrest issued by the Acting Secretary 
of Commerce and Labor. She avers thé unlawfulness of her arrest 
and restraint, and that she is about to be deported in pursuance of 
an order of déportation, which she avers "is ivithout jurisdiction." 
The respondent answers that the relator is a member of thé excluded 
classes of aliens defined in the immigration act of February 20, 1907, 
and that by proeeedings in conformity with said act and with the 
rules and régulations of the Department of Commerce and Labor 
she is lawfully to be deported to the place whence she came. 

In United States of America ex rel. Hans Huber v. Immigrant In- 
spector of the Department of Commerce and Labor of the United 
States Government, at No. 2, April Term, 1910 (178 Fed. 144), I 
hâve this day handed down an opinion in which the requirements of 
said act and rules and régulations as to the procédure for the déporta- 
tion of an alien hâve been considered at some length. The relator 
hère was arrested at the same time as the relator in that case and 
hearings as to both were held at the same time. A great deal, there- 
fore, which is said in that case is applicable to the case at bar and 
need not be repeated hère. The only question before the court is 
whether the proeeedings for the déportation of the relator hâve been 
according to law. 

First. The warrant of arrest charges the relator with being a "mem- 
ber of the excluded classes, in that she entered the United States for 
an immoral purpose." As in the Huber Case, I am constrained to hold 
that the charge is not sufficiently spécifie. There is no sufficient in- 
formation aiïorded to the alien as to the charge, to réfute which she 
can ofïer testimony at the hearing contemplated to be held. 

Second. As in the Huber Case, after the arrest there were three 
hearings, of two of which the relator had no notice and was not given 
an opportunity of being présent, although at each of said hearings 
a witness was sworn and examined. For th.ese reasons the hearings 
were not held according to law. 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Third. There do not appear to hâve been found any facts which 
show that the relater is in the United States in violation of the immi- 
gration law. The warrant of déportation expresses the finding to 
be "that the said alien is a member of the excluded classes, in that 
she entered the United States for an immoral purpose, and that she 
admits having committed a felony or other crime or misdemeanor 
prior to her entry into the United States." There is no finding that 
any particular felony, crime or misdemeanor was committed prior to 
entry, nor is there any finding as to what the purpose of the alien 
was in coming to the United States. Inasmuch as, under the act, 
questions of fact are committed to executive officers of the depart- 
ment, this court refused to hear testimony on the part of the relator. 
No request of that kind was made on behalf of the government. I 
hâve, however, gone over the testimony taken by the inspector, but 
fail to find any évidence that the purpose of the relator in commg 
to this country-was immoral, or that she was convicted of or admits the 
commission of any offense which can be embraced within the gênerai 
language of the warrant of déportation. The alien did admit the 
commission of one act of sexual intercburse in Vienna before coming 
to this country, but for the reasons expressed in the Huber Case that 
single act cannot be embraced within the offenses prescribed by the 
immigration act. 

As to her purpose in coming to this country, the évidence discloses 
that some time prior to her departure f rom Austria she had intended 
coming to the United States; that the money for her to come was 
fumished by Louis Yost, at that time an alien residing in Pittsburgh; 
and that, when she came to this country, she made her home with 
said Yost and his wife, and worked as confectioner and baker for 
six months after her arrivai. Then approaching confinement caused 
her to give up her work, and she went to live in a house provided for 
her by the reputed father of the expected child. Since that time she 
bas lived with him as his wife, and she is now the mother of two 
children by him. Had she come to this country with the man who is 
now providing for her, or had she immediately upon her arrivai taken 
up her résidence with him, it might hâve been inferred from the évi- 
dence that relations were continuing which had formerly existed, 
but from the testimony taken at the hearing no such inference can 
be drawn. The immigrant inspector states in a report which is part 
of the record filed in the Huber Case : "I was impressed with the 
modest bearing and appearance of the woman." It is true that this 
relator is now living with a man who bas been providing for her as his 
wife in violation perhaps of the laws of Pennsylvania, but I find that 
the United States has not yet usurped the police power of the states 
over aliens who are lawfully within the country. See Keller v. United 
States, 213 U. S. 138, 29 Sup. Ct.,470, 63 h- Ed. 737. 

There is another feature of this case. The woman is the mother 
of two very young children, both born in the United States. They are 
therefore citizens of the United States, and the Commissioner of Im- 
migration has been directed to bave those children "conveyed to New 
York to be retufned on the steamship with the mother." It is per- 
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haps not necessary to do more than to allude to this phase of the case 
because what I hâve said previously, I think, is sufficient, but it does 
seem that there is a tendency to disregard the rights both of the 
mother and the children, who are entitled to remain in this country 
and who need their mother's care and protection. It was admitted 
at the hearing that the immigration officer who made the arrest recom- 
mended that no steps should be taken for the déportation of the mother. 
The petitioner should be released from custody, and it is so ordered. 



HIGGINS V. EATON. 

(Circuit Court, N. D. New Tork. April 19, 101 0.) 

1. EXEOUTOBS AND Administratobs (§ 2*) — What Law Govebns. 

Where testatrlx's will and codlcil were admitted to probate In New- 
York where a large part of testatrlx's assets were located, and the wUl 
alone was admitted to probate in Mlchigan, where testatrlx was domiclled, 
a disposition of the New îork assets would be aecomplished In aecordance 
with the New York law, under the rule that ail probate proceedings are 
In rem. 

[Ed. Note.— For other cases, see Eîxecutors and Admlnistrators, Cent. 
Dîg. § 2; Dec. Dig. § 2.*] 

2. WrLLS (§§ TO, 434*) — Requisites— What Law Govebns— Fobeign Pbobate 

— CONCLTJSIVENESS. 

Where testatrlx domiclled in Michigan, left a wlU and codicil, whleh 
were oftered for probate In New York where the hulk of her property was 
located, the New York courts. In determining whether to admit both the 
will and codicll or eitber to probate, would be governed by the law ot 
New York, gulded by their understanding of the formalities necessary 
to give such papers testamentary valldity in Michigan, but a mistake in 
that inqulry was a mistake of fact whlch could not be corrected except 
by the court making It, or one to whlch an appeal lies. 

[Ed. Note.— For other cases, see Wills, Cent. Dlg. §§ 184-186, 937-945; 
Dec. Dig. §§ 70, 434.*] 

3. WiLLS (§ 70*) — -VALiDiiy- What Law Governs. 

Slnce the Circuit Court of the United States bas no probate Jurlsdic- 
tlon, such court, in a suit by a legatee to enforce alleged obligations in 
a will, must Interpret the executors' obligations on the assumption of the 
valldity of those papers whlch hâve secured judiclal récognition of the 
, New York courts of probate jurisdlction, and cannot consider conflicting 
probate proceedings in another state. 

[Ed. Note. — For other cases, see Wills, Cent. Dlg. §§ 184-186; Dec. 
Dig. § 70.*] 

4. Wills (§ 432*) — Obligations of Executob— Adjudication as to Validity 

OF Will — Conclusivbness. 

In a suit against an executor, complainant can hâve recourse only to 
those obligations that arise from the décision of the court whlch appointed 
him executor, and imposed on him the duty of executing the testamentary 
papers whlch it held valid. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 923; Dec. Dlg. § 
432.*] 

5. Wills (| 664*) — Conditions Imposed on Rbquest— Impossibility of Per- 

fobmancb. 

Testatrlx bequeathed to complainant, during the terni of her natural life, 
$100 a month on condition that she cared for and made a home for testa- 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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tris's mute bW)t6er durlàgHis life. • By a coâleil, ilO^^!e^v^P,-:»J»e•stated that 
sue wishe,d her slgter G, and her; husbaad ,tp car-e f^Jr and, inake a home 
for tUe bi'other, and jtUàt they should recelve thérefoE $7S a'montli, aud in 
the eveiit 6f hls death, béfore that of G. or complâlnànt,' theiy should share 
àlike 'vvith the -other héips in the général aud final' distribution of testa- 
' 'trlx's estate. Bothi-will and codioU were adjaijtted ïo pi'obnte in Xe\v 
ïçrk, l?ut only the wlU was admitted ijpi Mi«higai>j where testatrix dieti. 
//è?(?, that eomplalnant never having in fact cared for testatrix's brotlièi', 
sJië wa^ uot entitled to recover thetefor iihder the provisions of the wili, 
though she was willing to hftve performed the condition ràjulred. 

[Ed. Note. — For -other cases, see Wills, Cent. l>ig. § 15G0 ; Dec. Dig. 
§ 664.*] 

In Equity. Bill by Susan C. Higgins against Hervey E. Eaton, as 
exécuter of Elizabeth S. Eaton, deçeased. Bill distiiissed. 

On demurrer to a bill in equity. The facts stated in the bill are detailed 
belpw. 

Élifeàb'eth' S. Eaton died domiciled In Ann Arbor, Washtenàw county, Mich., 
In Mtty, .1906, leavlnga last wlll and testament and a dodicil thereto. Her 
estate eimsisted of abbut $50,000 worth of Personal proçerty, almost ail of 
whicB was situated in MadiSon county, N. Y. Soon after the death of the tes- 
tatrix, ahd on or àbout the 28th of May, 1906, the présent défendant who had 
the wlll in his possession, and who was named therein as executor, applied to 
the Surrogate's Ctourt of Madison county to hâve the same proved and admltted 
to probate. A citation thereupon Issued on ail interested parties, and after 
the regular hearing the court, decreed that the wlll and eodlcil together cob- 
stituted the valid last wlll and testament of Elizabeth S. . Eaton, ajid the samè 
was admltted to probate on November 12, 1906. In tjuly 1906, Susan C. Hig- 
gins, the présent eomplalnant and others, applied to the probate court of Wash- 
tenàw eounty, Mleh., for the probate of ,tbe wlll withoiit the codioil. On I>e- 
cenjber 1, 1908, proceedings pursuant thereto were h?^d In the Washtenàw 
county probate court, and the will was admltted to probate and an adminis- 
trator appointed, but the co^icil was rejected because of the testatrix's mental 
incapacity. The will contained the following provision: 

"Slxth. I give and bequeath to my sister Susan C. SJ;-orms, durlng the terni 
of her natural life, from the income of my estate, one hundred dollars per 
month, provlded and on condition that she cares for and makes a home for 
my mute brother George Albert Storms durlng his llfetlnie." 

The Susan O. Storms referred to in the above paragraph of the will is thè 
same Susan O. Higgins, eomplalnant hereln. The codiell provlded as foUows: 

"■Wliereàs, ' my brother George A. Storms is unablfe to care for himself 
through physical def ects and Infirmlties^ it is my wish that my sister Geneviève 
S. Jacobs and her husband Kathaniel P. Jacobs do so care for hlm and make 
hls home with them durlng the term of hls natural life and that they shall 
recelve the sum of seventy-flve dollars ($75) per month compensation durlng 
that time. In the event of his death before that of Geneviève S. Jacobs or 
Susan S. Higgins I direct that they shall share alike with the other heirs, in 
the gênerai and final distribution of my estate." 

Sinee the defendant's administration began lie bas been paylng $75 per 
month to the Jaçobses in accordauce with the codicil. Tlie probate of the 
will in Madlson county has never been appealed from, nelther has an applica- 
tion ever been made under the Michlgan probate to the Surrogate's Court for 
Madlson county for ancillary letters testamentary, or anclllary letters of ad- 
ministration with the will anuexed. The bill asks that the défendant pay 
the legacy of $100 to the eomplalnant. tTpon the argument it was not insisted 
that any decree could go further tliau to ad.judicate the rlghts of the parties ; 
and it is upon the theory that there is no .lurlsdlction to direct payment by the 
executor that the following opinion is writteu. A plea was also entered to 
the bill, but in view of the décision upon the demurrer no décision is made 
in regard to it. 

•For other casëB see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexée 
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Martin & Jones (A. P. & F.' M. Preeilian, Bradley M. Thompson, 
Ralph Phelps, Jr., and Orla B. Taylor, of counsel), for complainant. 
Carlos J. Coleman, for défendant. 

HAND, District Judge (after stating the facts as above). The bill 
rests upon a misconception of the effect of the Michigan probate and 
of the rule that the law of the domicile controls the disposition of dc- 
cedent's personalty. As to the assets actually in New York no law 
applies but the law of New York, for ail p^robate is in rem, nor cari 
the law of Michigan baye anything whatever to do with thern. It is 
no doubt, a part of the law of New York, as it is that of manyother 
civilized states, that it will observe those rules in relation to the dispQ- 
' sition of personalty which exist in Michigan, so far as the New York 
courts can understand them, but that observance of those rules is, as I 
hâve said, simply a part of the law of New York, quite within the 
power of the state to change or revoke in its pleasure. The détermina- 
tion by the courts of New York of what testamentary papers they 
will admit to probate is, therefore, under the law of New York, guided 
by their understanding of the formalities necessary to give sucli papers 
testamentary validity in Michigan, but a mistake in that inquiry is a 
mistake of fact made by the New York courts which nobody may cor- 
rect except the court that made it, or one to which an appeaî lies. 
Hère theré is not even a mistake in the construction of Michigan law; 
the New York court bas simply come to a différent conclusion as to 
the testatrix's testamentary capacity, and bas admitted two papers in- 
stead of one which the Michigan court admitted alone. Now the lega- 
tee comes and seeks an interprétation in New York of the oWigation 
of the New York executor. This she can do in this court, but those 
obligations must be found in the papers which the New York court 
bas admitted to probate. Probate is precisely for the purpose of as- 
certaining what are the papers from which such executorial obliga- 
tions are to be gathered. No doubt if this court had any powers of 
probate it might entertain the question of what those papers in fact 
really were, and then a question might in turn arise as to the con- 
clusiveness of the New York probate, but it is well settled that this 
court bas no. powers of probate, and it must therefore interpret the 
obligations of the executor upon the assumption of the validity of 
those papers which hâve secured the judicial récognition of the New 
York court. 

Thus the probate in Michigan bas nothing whatever to do with the 
controversy. The récognition by the New York courts of Michigan 
law would include no doubt the existence of a valid obligation created 
by a Michigan judgment and imposed upon the défendant, but no one 
contends that the Michigan court bas in any way recognized bis exist- 
ence as executor at ail, or attempted to impose upon him any duties or 
obligations whatever. Both sides admit that probate affects only the 
res within the territory, and when the complainant sues the défendant 
as executor she can bave no recourse to any obligations except those 
arising from the décision of the court which appointed him executor 
and imposed upon him the duty of executing the testamentary papers 
which it held valid. 
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Therefôre'the case must be dèciâed 'tipon the' àssumptiôn that the 
codicilis valid. Construed tdgetberi it U cleâr that at most tbe com- 
plainant can daim no more than that the resuit was to give the testatrix's 
brother the choice pf Ijving with either the complainant or the Jacobs- 
es. If he chose one the other coûld gèt nothirig, for the legacies are 
clearly énough conditional ilpon his living with the legatee. He cer- 
tâiialyhas not chosén to live with the complainant 'and thé condition oï 
her legacy èhe has not fulfillèd. Hér willirignèss to do so, is irrelevant. 

I do not mean to bè understoôd as deciding that éveri if the codicii 
were out of the way the bili could stand, the conlplainartt not havinr 
pefformed the condition. Whether there is a fair irifererice that it 
is because of the payment to the jacdbses that the complainant is not 
able to perfqtm the condition, it is iinnecessarv to décide. 

Bill dismissed, with costs. 



PBOPLE OF STATE OF NEW YORK v.'BLEECKER ST. &F. IV. R. 00. et al. 
(Circuit Court, S. D. New îork. March 5, 1910.) 

1. Eemoval of Causes (§ 18*)— Action Abising Undbb Constitution and 

Laws op THE United States. 

An action by the people of the state of New Tork against certain street 
rallroàd çompanles In New York city to f orfeit their franchises, granted 
by the eommon councll of the clty pursuant to législative authority, was 
not removable to the fédéral, Courts on the theory that it arose under the 
Constitution ànd laws of the United States by reason of the fact that re- 
ceivers appointed by the fedteral court to whlch removal was sought were 
lu iwssesslon of the property, rights, and privilèges of a lessee of the prop- 
erty of the çompanles whose franchises were sought to be f orfeited. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 18.*] 

2. Courts (§ 489*) — -Pedeeal Couets— Jurisdiction— Coepoeate F'banchise3 

— foefeituee. 

A fédéral court has no jurisdiction to forfeit the franchises of a street 
raîlroad company granted by a city councll under législative authority 
of a soverelgn state. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 489.*] 

3. Removal of Causes (§ 19*) — Receivees— Permission to Sue— Pbematueb 

Suit. 

That no consent had been obtained to sue fédéral receivers of a street 
railroad company operatlng as lessee the Unes of other railroad çom- 
panles whose franchises plalntlfif sought to forfeit, or that the suit waa 
prematurely brought, did not warrant a removal of the cause to the féd- 
éral court. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dlg. § 19.*] 

Action by the People of the State of New York against the Bleecker 
Street & Fulton Ferry Railroad Company and others. On motion to 
remand to the Suprême Court of the State of New York. Granted, 

Wm. R. O'Malley, Atty. Gen., for plaintiff. 

Masten & Nichols and Wollman & Wollman, for défendants. 

COXE, Circuit Judge. This action was commenced December 22, 
1909, in the Suprême Court of New York. The demand for judgment 

•For other cases see same topic & { ntjmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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is thàt certain franchises granted by thestate of New York to the de- 
fendant railroad companies by virtue of the acts of the state Législa- 
ture passed in 1860, and 1873, and a resolution of the common council 
of the city of New York adopted December 20, 1884, be forfeited, 
vacated and annuUed on the ground that the défendants hâve failed 
to operaie under the said franchises as required by statute and hâve 
violated the laws of the state and the ordinances of the city and hâve 
abandoned ail rights and privilèges under the said franchises. 

On January 7, 1910, ail of the défendants, except the city of New 
York, united in presenting a pétition to the Suprême Court of New 
York praying for the removal of the cause to this court, upon the 
ground that- the défendants Joline and Robinson were by this court 
duly appointed receivers of the Metropolitan Street Railway Com- 
pany, lessee of the défendant railroad companies, and were author- 
ized and directed to exercise the franchises and operate the lines men- 
tioned in the complaint. 

Ail of the parties to this action are citizens of New York. The 
plaintifïs now move to remand. The action was removed upon the 
theory that it arises under the Constitution and laws of the United 
States by reason of the fact that receivers appointed by this court are 
now in the possession of the property, rights and privilèges of the 
Metropolitan Company and its leased lines. 

I am unable to assent to the défendants' contention in this regard. 
The nature of the action must be ascertained from the complaint. 
That its sole purpose is to hâve certain franchises, granted by the state, 
forfeited because of noncompliance with the state law, cannot be 
doubted. A court which has no jurisdiction to grant such relief has 
no jurisdiction of the action. 

Assuming that the state court would enter a decree pending the re- 
ceivership it would interfère with no tangible property in the receiv- 
ers' hands. It would simply déclare the franchises forfeited and 
nothing more. I do not understand that it is argued that this court 
can make a decree annulling a franchise granted by a sovereign state. 
If it can do so, it follows that the courts of one state may destroy the 
franchises of sister states ; a proposition so revolutionary that it need 
not be considered seriously. Whatever défenses the défendants may 
hâve are as available in the state court as in this court. 

It is argued that the plaintifïs should bave obtained the consent of 
this court before commencing the action. It is by no means certain 
that under the provisions of the act of 1887-8 such consent was neces- 
sary, but assume that it was ; how then stands the case ? 

Having in mind that the sole question now to be considered is 
whether the cause was properly removed to this court, it is not easy to 
perceive what bearing the failure to obtain permission to sue has upon 
this question. 

I am familiar with no law which permits the removal to this court 
of a suit because it was prematurely or improperly brought in the state 
court. The question can be tested in the state court, or, perhaps, by 
contempt proceedings, but the dismissal of the action in the state court 
because begun without leave does not help the jurisdiction of this 
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court -■ Iil ôther' words, the < cause cànnotfind à restingi place hère 
&iœpîy:hecâuse the state court throws it outfor the reàson that it was 
brought without leave. . : > . . < •; i ■: 

. It:is,,:howevér, tinnecessâry to discuss the many questions mooted 
in the briefs. It is suffiçieht to say that, in my judgment, if the ac- 
tion bè retained and the rfacts adduced warrant a' forfeiture of the 
State, franchises, this court willbe powerless to entersUch a decree. 
The motion to remand is granted. ■ ii i ; 



In re CADENAS & OOB. 
■ Ex parte HIRSCH LUMBEB OO. 

(District Court, S. D. New York. April 26, 1910.) 

1. Bankbuptçï; (§ 380*) — Trustée— DisiRiBiTTiorî pp Funds. ' , 

' WHère, âtter tlie appointment of a trustée for a bânlîrupt flrm, an as- 
signe© ôftlie flrm's assets was order^ to deliver such àssets to the trus- 
tée, tlie latter to liold the assignée harmless from any ctaims agalnst tlie 
assigiiee wltli référence to any money pr property transferred to tlié trus- 
tée, and he, witli notice of petltloner's Çlaim l)ef ore, conflrmation of a com- 
position, proceeded tlierewitti without notice to petitioner and distributed' 
the proceeds, thé trustée was either guilty of négligence, or of a conscidus 
effort to eut petitioner oiï from any recourse to tùe fuad, and, petitioner 
havlng reeovered judgnient In the state court in an action.! In which the 
trustée was a party, he was Iwund thereby, and was liable for the amount 
of the judgment. 

[Ed. Note.— Foi: other 'cases, see Banliruptey, Dec. DIg. § 380.*] 

2. Bankruptcy (§ 2119*)— TRUSTEE— IjIAbility to Okdebs pp Court. 

A trustée in bankruptcy prior to his discharge is amenable to the orders 
of the court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. | 356 ; Dec. Dig. 
§219.*] 

In the matter of the bankruptcy proceedings agalnst Gadenas & 
Coe. On pétition of the Hirsch L,umber Company for an order re- 
qulring a trustée to satlsfy a judgrilent reeovered by petitioners 
agalnst the assignée of the bankrupts. Granted. 

This is an application by the petitioner, the Hirsch LUniber Company, for 
an order directing the trusfèe in bauliruptcy of the flrm of Cadenas & Coe to 
satisfy a certain jud^iiient rendered in the Suprême Court of the State of New 
York and entèred on ilarch 24, 1910, against Charles B. Hubbell, assignée of 
the flrm of Cadenas & Coe, and in favôr of the petitioner. 

The claims of tlie petitioner upon whléh the aforesaid judgment was ren- 
dered arose out of a transaction on Marchil, 1907, whereln Mr.'Hubbéll, then' 
in possession of the flrm's property underthe deed of assigniïient dated Fel>- 
rûary 15, IWt, sold a quantity of lumbe'r for $690.02, whlch lumber the peti- 
tioner claiuied as Its owu iH'operty. 

On May 28,il907, uf)on the appointment of a trustée In banlkruptcy of the 
flrm of OadenaS'&Ooei the foUowlng order ofithls c-ourt was entered: 

"Ordered ajid aidjudged that Chaples Bulkley Hubbell be, and he héreby is, 
direçted topâyi; turn over, assign, and transfer to Richard H. \Vebl)er, trustée 
in bankruptcy, àll of the money, property, and iuterest in and tltle or right to 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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property which passed to the said Gliai'le» Bulkley Hubbetr under thé déèd 
of assignment dated the 15tli day of January, 1907 ; and the said assignée is 
directed and ordered to exécute any aiid ail papers nécessary to trausfer anù 
to vest In the trustée ail of the tltle to any property which the sald partners 
asslgned to said assignée. And it furtlier ordered that thé said trustée shall 
take ail moneys, property, and interest lli property so transferred and assigiied 
to him by sald assignée, subject to ail superlor equlties which other persous 
may hâve to sald nioney or property against said assignée, and that the trustée 
shall assume to défend th« asslghee's title tb Sàid funds or property so trans- 
ferred to.hlm by said assignée, without costs or expense to sald assignée, and 
that he will hold the assignée harmless from any clalms whleh may be made 
by third persons against said assignée with référence to any money or property 
which shall be transferred by sald assigûee to'the sald trustée." 

The trustée held the flrm property until October 29, 1907, when, pursuant to 
the confirmation of a composition entered iiito by one of the bankrupts, Wil- 
liam Knox, and credltors of the flrm, the court ordered the trustée to turn 
over to Mr. Knox ail the assets of the partuership. Meanwbile, and during 
the perlod when the trustée held the property, and before he transferred it to 
Mr. Knox, the petitioner's claim and the proposai to bring an action thereon 
were brought to the knowledge of the trustee's attorneys, White & Case, 

Ralph J. M. Bullowa, for petitioner. 
White & Case, for trustée. 

HAND, District Judge (after stating the facts as above). The 
order of May 28, 1907, gave notice to the trustée that he took subject 
to equities, a provision which was unnecessary ; but it gave no notice 
of any spécifie equities. The same order directed the trustée to dé- 
fend any suits brought against the assignée. The trustee's attorneys, 
White & Case, did in fact appear and défend the suit in which judg- 
ment was entered against the assignée. Meanwhile, and on October 
89, 1907, an order confirming a composition was entered under which 
sulDsequently the trustée, as directed, turned over the assets to the 
bankrupts, the considération for which the trustée bas since then dis- 
tributed. The trustée claims that this order protected him, though 
he does not assert that he brought to the court's attention at any time 
the existence of the petitioner's claim against the assignée. 

Therefore, the trustée, being chargea in gênerai with equities upon 
the fund, put it out of bis hands without seeking to protect those 
equities by reserving any part of the fund or of the considération. 
If he did this without knowledge of the existence of the claim, I do 
not consider that the ternis of the order charged him; but, if he 
had adéquate knowledge of the claim, he was in the same position as 
any other person who with knowledge of existing equities attaching 
to a res disposes of the res — that is, he became responsible as trustée 
to the person injured. 

On September 11, 1907, the petitioner wrote to the assignée asking 
for an appearance in bis proposed action. On October 2, 1907, the 
trustee's attorneys, White & Case, wrote a letter, headed "Hirsch & 
Co. v. Hubbell," saying, among other things, that they had before 
them the summons and complaint which had been served on the for- 
mer attorney for the assignée, and asking for an extension of time, 
as they must assume the défense of that action. This the petitioner 
answered on October 3, 1907. Again on October 9, 1907, White & 
Case wrote inclosing an extension to plead till October 17th. On 
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Octôber 25, 1907, they wrote stiggesting a discontinuance ; but, as 
indicating that they kneW the claim might not be abandoned, they said: 

"H, hpwever, It Is your intention to proceed further with thls matter, our 
client instructs us to décline to discontinue, unless costs are pald. We trust 
you wlll conclude to refrain from fuïther proceedlng, and we feel that tliis Is 
tlie proper course." 

On October 28, 1907, thepetîtioner wrote: 

"Also please advise me If yôu wlll a^pear for Mr. Hirsch In an action to be 
commenced in the Suprême Court." 

On October 29, 1907, White & Case wrote : 

"We take It from your letter that you do désire to brlng another action In 
the Suprême Court." 

This was the very day the order of composition was confirmed, and 
White & Case refer to it in their letter, the first intimation of the 
composition which the petitioner received. 

This correspondence leaves no doubt that the trustée had the fullest 
notice of the claim before the composition was confirmed and went 
on without advising the petitioner of the composition till he supposed 
it was too late. Could there be a more absolute disregard of the 
petitioner's rights guaranteed him specifically by this court? If it was 
not carelessness, it must hâve been a conscious effort to eut him off 
from any reçourse to the fund. 

The judgment in the Suprême Court is binding, bécause the trustée 
was vouched in and actualiy assumed the conduct of the cause. 

I can see no possible escape for the trustée. It is urged that the 
resuit is unjust; but I cannot see why. At best he was most careless, 
and his carelessness must fall on his own head. Certainly it would 
be most unjust to throw it upon the petitioner. Again he says that 
the petitioner could hâve sued in this court. So he could; but he 
need not hâve done so, or at least the trustée might hâve applied to 
compel him to come hère on pain of a distribution of the assets with- 
out regard to his rights. He suggested nothing of the sort, but con- 
tinued in disregard of his claim. Clearly it is only justice, as well as 
law, that in so doing he should be held to hâve taken the chance of 
the event, and the chance has gone against him. 

I see no reason to change my first décision, and an order must pass 
directing the trustée to pay the claim personally upon an assignment 
of the petitioner's rights, which the trustée may then try to work 
out against the bankrupt who received the fund. Upon the validity 
of such a claim, of course, I make no suggestion. 

The trustée is still amenable to the orders of this court, as he has 
riot been discharged ; perhaps he would be, if he had. 

Nor can I see any ground for a stay unless the trustée give security 
hère or in the Suprême Court of New York. 
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LIVEBPOOL & LONDON & GLOBE INS. OO. v. TILLAMOOK LUMBER- 

ING 00. et al. 

(Circuit Court of Appeals, Ninth Circuit May 2, 1910.) 

No. 1,806. 

Insueatîce (§ 321*) — Watchman Clause— Bbeach—"Idle and Inoperativb." 
A lire pollcy warranted that assured at ail tlmes when thé property was 
"idle or Inoperatlve" would keep on duty a constant day and night watch- 
man, and that, if the property was "idle" or shut down for more than 
30 days at one tinie, permission should be secured and indorsed on the pol- 
lcy. Beld, that the word "idle" was used in the same sensé in both places, 
that the term "Idle and Inoperatlve" meant a state of disuse, and that 
the plant was not therefore Idle or inoperatlve so as to requlre a watch- 
man during a customary suspension of opération of the mlU on Sunday, 
or the nonuse of the electric plant during the daytime. 

XEd. Note. — -For other cases, see Insurance, Cent. Dig. i 759; Dec. 01g. 
§ 321.*] 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Action by the Tillamook L,umbering Company and another against 
the Liverpool & London & Globe Insurance Company. Judgment for 
plaintifFs (175 Fed. 508), and défendant brings error. Affirmed. 

Ben C. Etey, R. A. Leiter, James- E- Fenton, William D. Fenton, 
and T. C. Coogan, for plaintiff in error. 
H. T. Botts, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The policy of fire insurance upon which the 
présent action was brought was issued April 17, 1907. The case was 
submitted to the trial court upon an agreed statement of facts, from 
which it appears, among other things, that the policy contained this 
clause : 
"Watchman's Clause. 

"It Is warranted by the assured that at ail times when the property hereln 
descrlbed shall be idle or inoperatlve, a constant day and night watchman 
shall be kept on duty; and provlded that if such property be Idle or shut 
down for more than thirty days at any one tlme, notice must be given this 
Company and permission to remain idle for such tlme must be indorsed hereon, 
or this policy shall Immediately cease and détermine." 

It was further stipulated: 

"That the property covered by the pollcy of Insurance Included a lumber 
mlll and an electric light plant ; that the lumber mill was runnlng during 
every business day from the date of the policy to the date of the fire, but was 
not kept runnlng on Sundays, and was not running at the tlme of the flre ; 
that the electric light plant was run every night from the date of the pollcy 
until the date of the flre, but was not run during the day, and that the prop- 
erty had been run in this manner, and this was the customary way In which 
the same had been operated for several years prior to the tlme of the flre; 
that the electric light plant was not runnlng at the time of the flre, which oo- 
eurred about nine o'clock in the morning of Sunday, the 13th day of October, 
1907; that It was the intention of the Tillamook Lumberlng Company at the 
time of the firs to continue to run both the lumber mill and electric light plant 

•For other cases see same topic & § numbeh in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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lu the future In ail respects as they had been run in the past; that at the 
time ot'the ûre no watohman nor any person acting in,su(jli capacity was on 
dûty âboùt the pi-emises of the TiUamook Jjumbef ing Cdûlpahy, nor had there 
been any sueh watchman or persdn on duty for several hours prior thereto, nor 
on any other Sunday durli^ç, the Jife of the poUcy." . ; .j 

By the record the sole question ;presented is whether the fact that 
th.erç, \vas np watchman on duty at the time of the fire oii Qunday mom- 
ing, Octob^èr IStti, avoided the policy, ' ' , ; 

Wë ai:e: clearly of the. opinion that it did not. It is hot doubted 
that aibïeach of the warranty would hâve avoided the policy, but we 
do not îTlink it can be fairly sàid by any one that a lumber mill and 
its, ihçidèntàl lighting plant, which continued to be run, up to the time 
of their destruction by fire, in the , samé way they were being run at 
thé time- théy were insured, that is to say, the mill during the six work- 
in^ days of each week, atid the electric plant every night, and concern- 
ing hàih of which it waè the intention of the owner to continue their 
opération in the future as they had been operated in the past, were 
"idle bt iriôperative" when destroyed ; : in other words, that they were 
in a State of disuse. We do not think those words can be f airly con- 
strùed to mean the customary suspension of the work of the mill on 
Sundays, or the nonuse of the electric plant in the daytime. 

The contention of the pldintiff in error is thus stated by its counsel 
in their brief : 

"Thls plant was 'idle or inoperative' wlthiii the meanlng of this clause when 
it was not running or operated on Sundays: or at night. Défendant contepds 
that when this 'steam sawmill, its engines, sawmill, and electric machlnery' 
eeased to operate at 6 o'clock Saturday evening, October 12, 1907, and when 
ail the employés, superlntendents, or other agents, and when ail the offlcers, 
had left the mill and premises, and when no watchman or other person acting 
In that capacity remained or was 'kept On duty' from that time or at any time, 
and a flre occurred in the mlU about 9 o'clock on Sunday morning, October 
13, 1907, 'completely destroying ail the property insured,' under thèse circum- 
stances the 'steam-power, wet-log sawmill, * * * with engines, sawmill 
machinery, and electric machlnery,* constituting a single plant, was necessarily 
idle or inoperative — one or both is Immaterial — and that the f allure to keep 
'on duty a constant day and night watchman' was a breach of the warranty, 
and that thereby the poliéy was forfelted." 

That such is not the true construction of the clause in question is, 
we think, f iirther shown by the clause immediately f oUowing it, to wit : 

"And provided that if such property be idle or shut down for more than 
thirty days at any one time, notice must bè given this company and permis- 
sion to remain idle for snch time must be indorsed hereon, or this policy shall 
immediately cease and détermine." 

There is nothing to indicate that the word "idle" was used in dif- 
férent sensçs in the two clauses. On the contrary, it seems to us mani- 
f est that it was used in the same sensé in each clause ; that is to say, to 
indicate a state of disuse, a shutting down or suspension of the works. 

Thèse views find support in the cases of Mackintosh v. Agricultural 
Fire Insurance Company, 150 Cal. 440, 89 Pac. 103, 119 Am. St. Rep. 
234; Mackintosh v. American Fire Ins. Go., 150 Cal. 453, 89 Pac. 
107 ; Central Montana Mines Company v. Fireman's Fund Insurance 
Company, 92 Minn. 223, 99 N. W. 1020, 100 N. W. 3; Poss v. West- 
ern Assurance Co., 7 Lea (Tenn.) 704, 40 Am. Rep. 68 ; Waukau Mill- 
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ing Ca V. Citizens' Mut. Fire Ins. Co., 130 Wis. 47, 109 N. W. 937, 
118 Am. St. Rep. 998; Rosencrans v. Insurance Co., 6^ Mo. App. 
353; City Planing & Shingle Mill Co. v. Insurance Co., 72 Mich. 
654, 40 N. W. 777, 16 Am. St. Rep. 552; Brehm Lumber Co. v. Svea 
Ins. Co., 36 Wash. 520, 79 Pac. 34, 68 t. R. A. 109, cited in the opin- 
ion of the court below. 

Having given caréf ul considération to the elaborate brief of counsel 
for the plaintiff in error, we see no good reason to interfère with the 
judgment of the trial court. 

The judgment is affirmed. 



WM. N. FLYNT GRANITE (X>. v. DARLING. 

(Circuit Court of Appeals, Elghth dreult. April 12, 1910.) 

No. 3,164. 

(Syllabus ly the Court.) 

1. WiTNEssES (§ 255*) — Memokanda— Entbies in ïime Books Incompétent— 

WiiNESs Who Did Not Make, Incompétent to Veeipy oe to Testiet 
FboM. 

A wltness who neither made nor saw the entriea made in time books, 
nor Terifled them at the times of the transactions they record, Is incompé- 
tent to verify them or to testify from them as memoranda. They are 
written hearsay, and written hearsay is as incompétent as oral hearsay. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. §§ 874-890 ; Dec. 
Dig. § 255.*] 

2. Contbacts (§ 300*) — Constbuction— Substantial Evidence— Facts— Con- 

clusions. 

D. agreed with a corporation to unload granité from cars that the cor- 
poration was to send to a certain station, and the corporation contracted 
to furnlsh shipping receipts and schedules of the granité before it arrlved. 
There was a rule and custom of the railway company to charge and col- 
lect démarrage on cars not unloaded within 48 hours of their arrivai. The 
corporation was compelled to pay the railway company demurrage on cars 
not unloaded wlthln the 48 hours, and it sought to recover this amount 
from D. It had not dellvered ail the shipping receipts and schedules be- 
fore the arrivai of the granité, but there was neither pleading nor proof 
that the unloading of ail the cars subject to demurrage was delayed by the 
fallure to furnlsh thèse receipts and schedules. 

Beld, there was substantial évidence in support of the cause of action 
of the corporation. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. §§ 1372-1381; 
Dec. Dlg. § 300.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Action by E. W. Darhng against the Wm. N. Flynt Granité Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed 
and remanded. 

Seneca N. Taylor (S. C. Taylor, on the brief), for plaintiff in error. 
Linn R. Brokaw (C. P. Ellerbe, on the brief), for défendant in error. 

•For other cases see same topic & § numeek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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,: Before SANBORN and' ADAMS, Circuit Judges, and- RINER, 
Di§triçt:Judge. . r.i . . •,, -, .'.;:.' 

' ^ÂÎ^BORN, Circuit Judge. In January, 1908, E. W. Darling, the 
p|aintîff'be}ow, made an agreement with Wm. N. Flynt Granité Com- 
pany, a corporation, td unload from cars in East St. Louis, to cart to 
anç} set ail the ctjt granité in the bank and office building on the north- 
east cériiêr of Broadway and Pinestreets in St. Eouis for $18,300. 
The granité company promised to pay Darling this amoun): for thèse 
services, that the granité should be eut ready for setting, that the 
company would do any necessary fitting and would furnish shipping 
receipts and schedules of the stone shipped in advance of its arrivai in 
East St. Louis. Darling set the granité and then sued the company for 
a balance due him under the contract and in a second count for dam- 
ages for delaying him 57 days at an expensè of $116 a day in the com- 
pletion o| his work caused by the company's failurç to deliver the gran- 
ité in the time and manner it had agreed to furnish it. The granité 
company denied ail liability for this delay, and there was a verdict and 
judgment for $1,160 against it on this second count. On the trial of 
this issue of delay the plaintiff below was on the stand with the time 
books of his employés in his hands. He had testified that he had been 
out of the city where the work was being done during the time he 
claimed that the granité company had caused the delay and the unnec- 
essary expense of his employés for which he was seeking to recover 
damages, at one time as long as 18 days, and altogether about 80 days, 
that his foreman, John McBeth, had been présent daily and had made 
the entries in the time books, and that McBeth was in the city where 
the trial was conducted. Thereupon counsel for the granité company 
objected to the competency of Darling to testify to the entries in the 
time books or from them, and thèse objections were overruled, and the 
company excepted. The objection was well founded. The witness 
was not compétent to verify entries in the time books or to testify from 
them as mempranda because he did not make them at the times of the 
transactions they record, he was not présent when many of them were 
made, he did not verify them at the times they were made, and he did 
not know whether or not they were correct. The time books were 
nothing but written hearsay, and written hearsay is not more compé- 
tent than oral hearsay. 

The plaintifï below covenanted in the contract to unload from the 
cars in East St. Louis and to cart to the building in St. Louis ail the 
eut granité required for the structure, and the granité company agreed 
to furnish him with ail the shipping receipts and schedules of stone 
shipped in advance of its arrivai in East St. Louis. The granité com- 
pany pleaded as a counterclaim that it was compelled to pay and did pay 
$211 demurrage to the railroad company because the plaintiff did not 
unload severàl of the cars within 48 hours of their arrivai. The plaintiff 
admitted that he undertook to unload the cars, but in his answer denied 
ail the other averments of the défendant relative to this counterclaim, 
and alleged that if there was any delay beyond the 48 hours it was 
caused by the défendant. At the trial the fact was admitted that the 
défendant paid the railway company in accordance with one of the 
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established rules and ciistoms of thè latter compafty $311 because some 
of the cars were not unloaded within 48 hours of their arrivai, and 
there was uncontradicted évidence that some of the railway com- 
pany's bills for this demurrage vi'ere approved by the plaintiff or by his 
agent, that no demand for this $311 had been made by the défendant 
before this action was commenced, and that some of the shipping re- 
ceipts and schedules of the stone were not furnished to the plaintiff 
before the stone arrived in East St. Louis. It is specified as error 
that in this state of the case the court instructed the jury to allow the 
défendant nothing upon this counterclaim. But the rule and custom 
of the railway company to collect this demurrage was a part of the de- 
fendaht's contract with the railway company for the transportation of 
the, stone. The plaintiff's agreement to unload the cars meant that he 
would unload them within a reasonable time under the circumstances 
of the case and, in view of the familiar rule and custom of the railway 
company to charge demurrage after 48 hours from the arrivai of the 
cars, the unloading of them after the 48 hours cannot be held, in the 
absence of extraordinary circumstances presenting some excuse for 
the delay, to hâve been an unloading within a reasonable time so as to 
subject the défendant to this demurrage on account of the delay of the 
plaintiff and to leave it remediless. The plaintiff did not plead or 
prove that the delay of the défendant in furnishing some of the ship- 
ping receipts and schedules caused his delay in unloading ail the cars 
for which the demurrage was charged, and the position of the court 
below that there was no substantial évidence in support of this coun- 
terclaim cannot bè sustained. 

The judgment below must, therefore, be reversed, and the case must 
be remanded to the court below, with directions to grant a new trial. 

And it is so ordered. 



FOSTER et al. v. UNITED .STATES. 

(Circuit Court of Appeals, Sixth Circuit. April 5. 1910.) 

No. 1,997. 

1. Posr Office (§ 48*) — Offenses— Counts in Indictment— Répétition of 
Matter. 

An indictment for using tlie mails in furtlierauee of a selieme to de- 
fraud set eut in the flrst count a description of the scheme. with an al- 
légation that défendants devised it, and in the second and third counts, 
instead of repenting such allégation, charged that défendants, "in and for 
executing the scheme and artifice to defraud set out in the flrst count of 
this indictment, which statement Is hereby made a part of this second 
count of this indictment, and in atteinpting so to do," etc. Beld, that the 
latter counts were not objectionable for failure to charge that défendants 
actually devised the scheme, on the theory that the word "statement" 
related only to the description of the scheme. 

riîd. Note.— For other cases, see Post Office, Cent. Dig. § 72 ; Dec. Dig. 
8 48.*] 

♦For other cases see same toplc & § numbee in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. ^OSl! Q^FlÇfE (i 35*)-:rI|Ij9USE OF MAltS-r-SCHEME TO PEFBAXJp— ELEMENTS 

' ïà btàet to coristltùte £hè offensé ôf lislng the pbst office In furtherance 
ôt à'èfelième to défratiâ, 'the govemméilt ihust prove that the défendants 
dévlseiîà scheme oràrttflee to defraud, that they Intended to effect the 
' ScElMùe tjirough the up.of the post office establishment, and that In carry- 
tpg out the scheme they, either deposited a letter or packet in the post 
office or took or recelv^ one therefroin. 

[Kd.; Noté.— ror other cases, see Post Office, Cent. Dlg. § 55; Dec. Dig. 
S 35;*'^' : 
Nonmailteble nlatter, See note to Tlmmons y. United States, 30 O. C. 

3. iNDIOTMBaTT AND iNrOBMATION (§ 60*)^REQUISITBS. 

an indlctment Is fatally defective, if an essentlal élément of the crime 
Intendçd.to be chargea is omltted. 

[Ed.' 'Note. — For other cases, see Indlctment and Information, Cent. 
Dlg. S. 182; Dec. Dig. i 60.*] " 

4. Indictmknt and Information (§ 99*) — Côunts. 

Where an iridietment eonsists of severfeil counts, it Is not necessary to 
setcmt In full in eaeh count matter contained in a prevlous count to 
avold unnecessary répétition, and if a previous count be détective, or is 
rejected,, that wlU not .vitiate the remainlng counts, If the référence be 
sufliciently full to incorporate the matter going before with that in the 
count in which the référence is madé. 

[Ed. Note. — For other casés, see Indictment and Information, Cent. Dlg. 
§i 270, 270y2 ; Dec. Dig. § 99.*] 

5. PosT Ôrt icK (1 48*) — ScheMe to DEFïiAtrD — Indictment. 

TEough an indictment for uslBg the post office in furtherance of a 
scEehle to defraud must desCribe the alleged scheme with such certainty 
as to clearly Inform the défendants of the charge made against them, an 
indictment is sufflcient if it States such éléments with sufflcient certainty 
to enable the défendants to prépare thelr défense. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. 1 72 ; Dec. Dig. 
I 48.*] 

6. Post Office (§ 35*) — Misuse of Mails— Scheme to Defraud— Statutbs. 

Rev. St. § 5480 (U. S. Comp. St. 1901, p. 369G), prohiblting the use of 
the post office in furtherance of a scheme to defraud, includes every 
scEeme to be effiected by the use of the post office establishment which is 
In fact designed to defraud, by représentations as to the past or présent, 
or suggestions and promises as to the future; it being immaterial that 
the business or scheme conducted is an actual business, provlded it is the 
basls of a fraudulent scheme. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 55 ; Dec. Dig. 
§ 35.*] 

7. Post Offic^; (§ 50*) — Misuse of Mails— Fbaudulent Soheme— Question 

FOR Jury. 

In a prosecution for using the post office establishment in furtherance 
of a scheme to defraud, consistlng of défendants' opération of a bucket 
shOp, advertlsed through the mail to bë a legltimate brokerage business, 
évidence hel4 to justify an inference that the scheme was fraudulent in 
its inception and exécution, and that the advertising matter sent through 
the maU was calculated to further défendants' scheme to despoil the 
public. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 87-89 ; Dec. 
Dlg. § 50.*] 

8. Post Office (§ 35*) — Scheme to Defraud— Fbaud in Fact. 

In a jH-osecuHon for using the post office establishment in furtherance 
of a scheme to defraud, it Is not necessary to show that any one bas been 
in fact defrauded, nor is it necessarlly concluslve against the fraudulent 

•For other cases see same topic & § numuer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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nature of the scheme that those named in the indictment as among those 
intended to be def rauded hâve not been so defrauded In fact. 

fEd. Note. — For other cases, see Post Office, Cent. Dlg. § 55; Dec. Dlg. 
§ 35,*] 

9. POST OîTICE (§ 49*) SCHEME TO DEFBAUD— EVIDENCE. 

In a prosecution for using the post office establishment In furtlieranee 
of a scheme to defraTjd, by the use of the business of a brolierage Com- 
pany, évidence held Insufficient to sustain a conviction of one of the de- 
fendants, who was not shown to hâve particlpated in the aetual manage- 
ment of the business of the company, nor to hâve had knowledge of the 
alleged fraudulent schemes and practices of those engaged in its manage- 
ment. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 86 ; Dec. Dlg. 
§ 49,*] 

10. Cbimistal Law (§ 1055*) — Appeal and Error— Review— Necessity for 

Exception. 

Défendant was not entitled to object on appeal to the action of the dis- 
trict attomey In attemptlng to procure the production of certain books, 
in the absence of an exception thereto. 

[Ed. Note. — For other cases, see Criminal I^aw, Cent. Dig. § 2600; Dec. 
Dlg. § 1055.*] 

11. Cbimenal Law (§ 1059*) — Prooeedings at ïbial— Exception. 

The district attomey, In criminal proceedings, seeking to procure the 
production of certain books in the hands of a receiver, stated that two of 
the attorneys representing the défendants were also counsel for the re- 
ceiver, and asked if "the gentlemen" (referring to the receiver's counsel) 
would permit a man to go to the receiver's office to bring the books to the 
courtroom, to vchich défendants' counsel retorted, "No, sir." Hel4, that 
such colloquy could not be regarded as an exception, authorlzlng a review 
of the conduct of the district attorney claimèd to be prejudicial to de- 
fendants. 

[Ed. Note. — For other cases, see Criminal I^aw, Cent. Dig. § 2071; Dec. 
Dig. § 1059.*] 

12. Criminal Law (§ 444*) — Evidence— Books dp Account— Identity. 

Where the attorney for a receiver, in whose possession were certain 
books of account of a brokerage company, testifled that the government's 
accountant was furnlshed room in the office of the attorney in which to 
examine the books, and that he did so, and a list of the books examined, 
which were so marked as to indicate that they were the books of the 
brokerage company, was given, and in some cases the dates coverlng the 
transactions referred to, the books containlng also inhérent évidence of 
authentlclty, the identity of the books was prima facie estalilished. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1028 ; Dec. 
Dig. § 444.*] 

13. Criminal Law (§ 402*)— Evidence— Best and Sbcondary Evidence— 

Books of Account. 

Where the government had issued a subpœna for the production of 
certain books in the hands of the state court's receiver, who failed to 
produce the books, and the state court in proceedings therefor refused 
to authorize thèlr production, proof of such facts constltuted a sufficient 
foundation for the introduction of secondary évidence of their contents. 

[Ed. Note.- — For other cases, see Criminal Law, Cent. Dlg. §§ 887-888; 
Dec. Dig. § 402.*] 

14. Criminal Law (§ 1036*) — Writ of Ebeob — Review — Questions Not 

Raisbd AT Trial. 

An objection to évidence, not presented in the trial court, will not be 
reviewed on writ of error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2630-2041 ; 
Dec. Dig. § 1036.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Diga. 1E07 to date, & Rep'r Indexes 
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15. Cbiminal Law (§ 444*) — Books of Account— Authentication. 

The books of a party are admissible on behalf of the opposite party 
when.in the nature of admissions, wlthout the necessity of strict authen- 
ticatiôn beyond establlshing the identity of the books. 

[Ed. Note.— For other cases, _ .e Orimlnal Law, Cent. Dig. § 1028 ; Dec. 
Dig.§444.»] 

16. CftiMiNAî, LAW (§ 434*)— Evidence— Books or Cobporation— Evidence 
Agains* Manager. ' 

Entries in the books of a corporation, showing deallngs between It and 
Its ïfaanagers, are compétent agalnst them in a crlminal proseeution, ou 
proof of such connection and famlliarlty with the books as to justlfy an 
Inference of actual acquaintance with their contents, as admissions or as- 
sertions of the facts stated therein. 

[Ed. Note.— For other cases, see Crimiual Law, Cent. Dig. § 1023; Dec. 
Dig. § 434.*] 

17. PosT Office (§ 48*) — Scheme to Defbaud — Evidence. 

In a proseeution for uslng the post office establishment in furtherance 
of a scheme to defraud in the conduct of a bucket shop in the name of 
the "p. Brokerage Company" and "F. & Co.," represented to be legitlmate 
brokeragé concerns, evideilce that neither the brokerage company nor F. 
& Co. were members of the New York Stock Exchangé or the Chicago 
Board of Trade was admissible, though there was no express allégation 
thereof In the indictment. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 72; Dec. Dig. 
§48.*] 

18. Ceiminal Law (§ 1170%*) — Witnesses— Recollection— Refheshment— 
Préjudice; 

Défendant was not prejudiced by the government's use of a wltness' 
former statement to refresh bis recollection, where it was ineffeetlve for 
that purpose, and the statement was not given to the jury. 

[Ed. Note. — For other cases, see Orimlnal Law, Cent. Dig. |§ 3129- 
3135; Dec. Dig. § mOVa.*] 

19. Cbiminal Law (§ 824*) — Evidence — Limitation — Instructions — Ke- 

QUESTS. 

Whêre évidence was received only as agalnst one défendant, the court's 
failure to so llmit the évidence in its Instructions, in the absence of a re- 
quest therefor, was not error. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. § 1999; Dec. 
Dig. § 824.*] 

20. WiTNEssES (§ 269*) — Cross- Examination—Scope. 

A party has no right to cross-examine a wltness in a trial in the féd- 
éral courts, whether civil or crlminal, wlthout leave of court, as to any 
fact or elrcumstance not connected with matters stated in his direct ex- 
amination. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 949; Dec. Dig. 
I 269.*] 

21. Post Office (§ 48*) — Scheme to DefbAud— Evidence. 

In a proseeution for uslng the post office in furtherance of a scheme to 
deîraud by means of the O. Brokerage Company and F. & Co., held ont as 
legitlmate brokerage concerns, when in fact they were mère bucket shops, 
a paper prepared for distribution, though not sent out, glvlng notice thât 
two of the défendants had retired from the brokerage company and had 
turned over the business to their employés, with its entire capltalization 
of $250,000, fortifying them with a surplus of $500,000 additional, and 
solleitlng for them the continued patronage of the old flrm's customers, 
was admissible, though not covered by any allégation in the indictment, 
ou proof that défendants knew of the préparation of the statement, and 

•For other cases see same topic &'§ numeee ta Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that it was prepared to be sent out In furtherance of the alleged scheme 
to defraud. 

[Ed. Note.— For other cases, see Post Office, Cent EHg. § T2; Dec. Dlg. 
5 48.*] 

In Error to the District Court of the United States for the Southern 
District of Ohio. 

Louis W. Poster and others were convicted of using the United 
States mails in furtherance of a scheme to defraud and they bring er- 
ror. Afiirmed, except as to défendant John M. Gorman, and reversed 
and new trial ordered as to him. 

The défendants were jointly Indlcted under section 5480 of the Revlsed 
Statutes of the United States (U. S. Comp. St 1901, p. 3696), which provides 
that "if any person having devised or intending to devise any scheme or ar- 
tifice to defraud * * * to be effected by either opening or Intending to 
open correspondence or communication wlth any person • * * by means 
of the post office establishment of the United States • * * shall, in and 
for executing such scheme or artifice, or attemptlng so to do, place or cause to 
be placed, any letter, paeket, wrlting • * * in any post office * * » 
of the United States, to be sent or delivered by the said post office establish- 
ment * • * shall, upon conviction, be punishable," etc. The indictment 
contained three counts. In the first count the alleged scheme to defraud was 
set out with considérable particularity. In substance the count charges that 
the défendants intended to and did do business at Cincinnati, Ohio, in the 
name of the O'Dell Brokerage Company, a corporation, and in the name of 
Foster S Co. ; that they intended to defraud persons speeiflcally named in 
the indictment, and others unnamed, who were désirons of buying and selling 
stocks and provisions on margins, by soliciting and securing such persons as 
customers, through advèrtisements, circulars, and letters ; also by represent- 
Ing that Foster & Co. were engaged in doing business as brokers and dealers 
in stocks and provisions for présent and future dellvery ; also by sending and 
causing to be sent by mail to the persons Intended to be defrauded a so-called 
"Revlew and Forecast," intended to give information and advice to prospective 
purchasers of stocks, grain, etc. It Is also alleged that défendants intended 
to represent and did represent, by the use of sald "Review and Forecast," 
that Foster & Co. were lawfully, honestly, and In good faith doing business 
in buying and selling stocks and provisions, and that they would purchase 
and sell on margins, for présent or future dellvery, stocks and provisions, 
accordlng to the quotations of the New York Stock Exchange and the Chi- 
cago Board of Trade ; further, that défendants intended to send by mail to 
their customers a so-called "Daily Statement," which was intended to and did 
show the State of the pretended trades wlth the persons intended to be de- 
frauded ; that for the purpose of securing customers défendants intended to 
represent, by the "Daily Statement," and otherwise, that Foster & Co. so- 
licited and received orders to buy and sell stocks and provisions upon mar- 
gins for présent or future dellvery, and that défendants were to charge and 
collect a pretended carrying charge on grain and a commission for buying and 
selling stocks, but that défendants in fact intended to falsely and fraudulently 
appropriate to their own use the money and collatéral sent to them for use 
as margins on such pretended sales, without rendering anything of service 
or of value In return ; that the défendants intended to and did represent in 
the daily statement mentioned that they had made and would make purchases 
and sales of stocks, grain, etc., in the varions exchanges named in accordance 
with the actual market quotations on such exchanges at the time of receiving 
orders therefor, but that as a matter of fact they intended to and did report 
to the persons so irtended to be defrauded false and fictitious quotations and 
priées on such st<ck, grain, etc., and intended to and did couvert to their own 
use the différence between the actual market priées of the stocks, grain, etc, 
as quoted on the exchanges and received by them and the fictitious and fraud- 
ùlent quotations and priées which they Intended to and did represent aud ac- 

*For otber cases see same toplc & ! nvmser in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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cordlng tO; wblob franduIentduotattoBS: and priées theiSO»ct^lled tf&des wefe 
closed and settled, sendlng the same by mail to the persons intended to be 
defran^flû. jThe scl^eme waa allçged to.,be false and traudulent In thèse par- 
tlculàrs: Tfiat défendants weré not lawfulïy and In good faith dolng a brok- 
erage Business for présent and future delivery ; that they dld not receive, 
exécute, and carry out, nor Intend so tO do, orders for the purchase and sale 
bf stocks, gràfn, etc., on marglns for présent or future delivery according to the 
quotatipns of said exchanges ; that défendants recelved ordérs to buy and sell 
subh'- séodks, grain, etc., on margfitis wlth no Intention ôf maklng actual de- 
livery of ' the property, and made no actual margln trades, but made the trades 
for themselyçs, and instead of In good faith coUectingi for tfie persons to be 
defrauded the commissions for the purchase and sale of stocks, grain, etc., in- 
tendedjto obtaln possession of such charges, commissions, and other monéys, 
and converti tHè same to their bwn use, wlthout renderliig anythlng of service 
oç value thçrèfor. In the second arid thlrd counts the alleged scheme to de- 
fraud wàs not set out, eaeh of thosé counts merely allegitig that the défend- 
ants "in ànd for executlng the scheihe and artifice to defraud sefout in thé 
flrst Count pf this Indictment, TS^hich statement is hereby made a part of this 
second count of this indictment, and In attempting so to do, dld unlawfully 
and Enpwîngly place and cause to be plaoed In a post office of the United 
States, towlt, the post office at Ôlncînriâtl, Hamllton county, Ohlo, to be sent 
and délîvered by the post office' establishment of the Unltçd States, to the ad- 
dressee theiféof, a certain letter, wriflng, and packet" pàrtleularly described. 
Each défendant separately moved'to quash the indictment. The motion 
was grantïid as to the flrst count, for the reason that the count failed. in the 
opinion bf the court, to charge that the l'efter thereln named vras deposited for 
the purposfe of executlng the alleged f randulent scheme and devlce. The mo- 
tions to çtuash as to the second and thlrd counts were overruled, and the case 
proceedèd to trial. At the conclusion pf the govemment's cnse the défend- 
ants moted for the direction of an acquittai, upon the ground that the évi- 
dence fàlled to support the charge made in the indictment. The motion was 
Overruled, the défendants ofEered no testimony, and the case was submitted 
to the jurj'. ^hé défendants were cPnvicted, sentences Imposed, and motions 
for new triai denled. 

Miller Ôutcalt, for plaintiffs in error. 
E. P. Moulinier, for the United States. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after , stating the îacts as above). The 
proposition which first claims attention is that the second and third 
counts should bave been squashed as fatally def active. The spécifie 
criticism is that the language, "in and for executing the scheme and 
artifice to defraud set out in the first count [of the indictment], which 
statement is hereby made a part of this second count of this indict- 
ment," is insufficient to incorporate into the subséquent counts the allé- 
gation thât thé défendants actually devised the scherîie to defraud set 
out in , the first, count ; the argument being that the word "statement" 
relates onîy to the description of the scheme with the first couht al- 
lèges was devised by the défendants, and does not embrace the alléga- 
tion coritai^èçi in the first Count, that défendants actually devised that 
scheme. I,n.,pur opinipn, the criticism is without substantial merit. 
It is true that the éléments of the offense which must be charged in ah 
indictment -ûnder the section in question and establishéd in the proof 
are (1) thât'.'ithe défendants devised a scheme or artifice to defraud; 
(2) that they ihtended to effect this scheme through the use of the post 
office establlshfnèrit of the United States; and (3) that in carrying 
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ont such scheme the défendants eithet deposited à letter or packet in 
the post office, or took or received one therefrom. Stokes v. United 
States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667; Horman v. 
United States, 116 Fed. 350, 53 C. C. A. 570. And the rule is funda- 
mental that no essential élément of the crime intended to be charged 
can be omitted without destroying the whole pleading. Jnited States 
V. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516. 

It is not, however, urged, and could not be successfully contended, 
that it is necessary to set out in full in each count of the indictment 
matter contained in a previous count. One count in an indictment 
may properly refer to matter in a previous count, so as to avoid unnec- 
essary répétition; and if a previous count be defective, or is rejected, 
that circumstance wiU not vitiate the remaining counts, if the référence 
be sufficiently full to incorporate the matter going before with that in 
thè count in which the référence is made. Crain v. United States, 162 
U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 1097; Blitz v. United States, 
153 U. S. 308, 14 Sup. Ct. 924, 38 L. Ed. 725. We think the défini- 
tion of the Word "statement" contended for by défendants is too 
narrow. The only scheme to defraud set out in the first count of the 
indictment is a scheme entered into by the défendants ; and that por- 
tion of the first count which défendants' counsel seem to regard as the 
"statement" expressly allèges in its opening paragraph, and repeatedly 
thereafter, that the défendants intended to do the alleged fraudulent 
acts constituting the scheme in question. Moreover, one cannot be 
indicted under the statute in question for using the mails in furtherance 
of a scheme to defraud not devised or participated in by him. In view 
of thèse considérations, the défendants could not hâve failed to under- 
stand, from the référence contained in the second and third counts, 
that they were charged with having devised the scheme set out in the 
first count, and so could not bave been misled. In our opinion the trial 
judge rightly overruled the motions to quash. 

It is urged that the second and third counts of the indictment should 
bave been quashed because, even when taking into considération the 
first count, which is incorporated by référence into the second and 
third counts, the indictment is lacking in sufficient particularity, and 
so uncertain in averment, and so involved in immaterial and redundant 
allégations, as to fail to reasonably advise the défendants of the charges 
they are called upon to meet. It is the unquestioned rule that an 
indictment must describe the alleged scheme to defraud with such 
certainty as to clearly inform the défendants of the charge made 
against them, and thus of the nature of the évidence to be produced 
in proof of the exécution of the scheme. Stewart v. United States, 
119 Fed. 89, 94, 55 C. C. A. 641. But an indictment which states the 
essential éléments of the offense with such reasonable particularity 
as will advise the défendants with reasonable certainty of the nature 
of the accusation, and thus enable them to prépare their défense, is 
sufficient. Brown v. United States, 143 Fed. 60, 74 C. C. A. 214. 
The object of criminal proceedings is to convict the guilty, as well as 
to shield the innocent, and no impracticable standards of particularity 
should bc set up whereby the government may be entrapped into mak- 
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ing- allégations which it- would be impossible to prove. Evans v. 
United States, 153 U. S. 584, 590, 14 Sup. Ct. 934, 38 h- Ed. 830; 
O'Hara v. United States, 129 Fed. 551, 554> 64 C. C. A. 81. 

Tested by thèse rules the indictment is not, in our opinion, subject to 
the criticishis we are considering. The argument that the allégations 
of fraùd are shown to be based on inferences drawn f rom the trade 
letterheads of Foster & Cô., appearing upon the "Review and Fore- 
cast," and tipon the "Daily Statement," lacks sufficient foundation. 
While the publications referred to are made the basis of certain alléga- 
tions and inferences, the indictment contains otherwise sufficiently di- 
rect allégations to apprise the défendants of the nature of the sch'eme, 
and that the défendants were charged in the indictment to hâve intend- 
ed to falsely represent and iriduce the belief that the défendants were 
engaged in a legitimate brokerage business, actuallybuying and selling 
on exchange, and to procure money upon such représentations and be- 
lief, and to appropriate the moneys so obtained not only by their em- 
ployment in bucket shop transactions, as distinguished from a legiti- 
mate business of buying and selling, but also through actual fraud in 
the conducting of the bucket, shop opérations. 

Presumably in support of the proposition that a verdict of acquitfal 
should hâve been directed, it is urged that there was no proof that 
défendants had devised a fraudulent scheme, or that any one was in 
fact defrauded; that no one testified that he was solicited or induced 
by défendants' advertisements to do business with défendants ; that 
the conducting of a bucket shop, while forbidden by the Ohio statutes, 
is not of itself a fraudulent scheme within the fédéral statute; and 
that the letters deposited in the mail did not contain fraudulent repré- 
sentations. It is accordingly urged that défendants were convicted 
merely because they were engaged in a business condemned by the 
statutes of Ohio, and not because of proofs sufficient to convict them of 
the crime charged. 

It is true that the conducting of a bucket shop is not necessarily a 
fraudulent scheme within the fédéral statute in question ; but the act 
under which the défendants are indicted is aimed at every scheme (to 
be effected by the use of the post office establishment) which is in 
fact designed to defraud, by représentations as to the past or présent, 
or suggestions and promises as to the future. It was enacted to pro- 
tect the public against ail intentional efforts to despoil through the 
médium of the post office establishment. Durland v. United States, 
161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709. And the fact that the 
business conducted was an actual business does not prevent its being 
within the statute, provided it was the basis of a fraudulent scheme. 
McConkey v. United States, 171 Fed. 829, 96 C. C A. 501. There 
was testimony tending to show, and from which the jury had the right 
to infer, especially in the absence of testimony to the contrary, that 
the scheme in; question was fraudulent in inception and exécution ; that 
the advertising matter sent out was calculated to allure the ignorant, 
the credulous, and the unwary, and to induce a belief that the défend- 
ants were carrying on a legitimate brokerage business; that the busi- 
ness as organized. was without net, capital ; that large sums of money 
were appropriated by the incorporators through the médium of a ficti- 
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tious bank account ; and that so-called orders were in some instances 
filled at improper quotations, and to the advantage of the proprietors 
of the business. It was not necessary to show that any one was in f act 
defrauded, nor was it necessarily conclusive against the fraudulent 
nature of the scheme that those named in the indictment as among 
those intended to be defrauded were not in fact so defrauded. 

In our opinion, the court was justified in submitting to the jury the 
questions of fact involved, except as to the défendant Gorman. As to 
him, while there was testimony warranting the conclusion that he had 
a substantial proprietary and bénéficiai interest in the O'Dell Brokerage 
Company, he is not shown to hâve participated in the active manage- 
ment of the business of that company ; and a careful considération of 
the record constrains us to the opinion that there was not presented 
such évidence that he participated in or had knowledge of the alleged 
fraudulent schemes and practices of those engaged in the management 
of the O'Dell Brokerage Company and of Foster & Co. as to warrant 
submitting to the jury the question of his guilt. Upon the record pre- 
sented, a verdict of acquittai should hâve been directed as to him. 

It is earnestly urged that prejudicial error was committed upon 
the trial with respect to and in connection with the admission of évi- 
dence of the contents of the books of the O'Dell Brokerage Company. 
At the time of the trial thèse books were, and for some time before 
had been, in the custody of a receiver appointed by the state court. It 
appeared upon the trial that a subpœna calling for the production of 
the books had been served upon the receiver, at the instance of the at- 
torney for the government, and that the receiver declined to produce 
them without authority from the judge of the state court. Two of 
the attorneys présent in court representing the défendants upon the 
trial, were claimed by counsel for the government to be counsel for 
the receiver. Thereupon the attorney for the government stated, in 
the présence of the jury, that if "the gentlemen" (apparently meaning 
the receiver's counsel) were not wilHng to produce the books, he wished 
to make application to the state court for them, later stating that he 
should ask "the gentlemen" to let some one bring them from the re- 
ceiver's office to the courtroom, and still later that he had served upon 
défendants notice of his proposed application to the state court. It 
appeared later, though not in the présence of the jury, that the judge 
of the state court did not feel justified in ordering the production of 
the books without the consent of the défendants, and that the latter 
objected to such production upon the hearing of the application to the 
state court. The books were accordingly not produced. 

An expert in the employ of the government was permitted to testify 
as to the contents of the books from knowledge obtained through an 
examination, made some time previous to the commencement of the 
trial. It is insisted, first, that défendants' rights were invaded, in vio- 
lation of the fifth amendment to the fédéral Constitution, which pro- 
vides that no person shall be compelled, in any criminal case, to be a 
witness against himself ; and, second, that secondary évidence of the 
contents of the books was given without the proper foundation being 
laid therefor. In McKnight v. United States, 115 Fed. 973, 54 C. C. 
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A. 358, itwas held by this court,ijSpeaking through Judgç (now Mr. 
Justice) lp|ay,thatto permit a denfând to be made on tbe, défendant in 
a prii^î^I^^se in the présence o£ tlie jury to produce a pàper or docu- 
meptisÇp^iaining évidence against hini is a violation of, the immunity 
secured tp him ,by the fif th amendtnent to the Constitution, even al- 
though no order-f or the production of the paper is made, and the de- 
mand is made simplv because of its supposed necessity to authorize the 
introduction of secohdary évidence; Judge Day saying that the ac- 
cused, "by the demand made upon him before the jury, after proof 
tending to show his possession of thé document, was fequired either 
to produce it, deny or çxplain his vyant of possession of the writing, 
or by his very silence permit inferences to be drawn against him quite 
as prejudicial as positive testimony would be." But in the case before 
us the défendants hâve not, in our opinion, reserved the right to com- 
plain, for no exception was taken to the action of counsel or of the 
court. The only record relied upon as an exception is the fact that, 
to thé statement of the attomey for the government that he was going 
to ask "the gentlemen" to let a man go to the receiver's office to bring 
the books to the courtroomi the défendants' counsel retorted, "No, sir." 
This cannot be construed as an exception. It is proper to add that it 
is by no means obvioug that the demand in question was calculated to 
préjudice défendants, for the court, in the présence of the jury, treated 
the books as in the sole custody of the state court, and subject to its 
orders. There is thus àpparently né room for assuming that the jury 
was given leave to in fer that the défendants had, upon notice and de- 
mand, refused to produce the books. McKnight v. United States, 132 
Fed. 9SÇ, 930, 61 C. C. A. 112. 

The competency of the testimony as to the contents of the books is 
attacjced, first, because of alleged failure to identify them as the books 
of the défendants ; second, that no foundation was laid for the intro- 
duction 6i secondary évidence of the contents of the books. As to 
the idétltityof the books: It is true that no one testified directly that 
the boôks were those of the O'Dell Brokerage Company. There was, 
howevér, in our opinion, sufficiènt prima facié évidence to warrant 
the court in admitting proof of the contents, if otherwise made compé- 
tent. The court did not thereby finally détermine the question of fact 
of identity. It was still a question for the jury. There was testimony 
that Williams, the attorney for the receiver, and, as we understand it, 
a partnéi^ ôf the receiver Cogan, stated to the attotiiey for the govern- 
ment that, if the latter's accountatit woûld come to the office of the 
receiver's attorney, the latter would fùrnish hirn 'a room in the office 
and with the books, aiid would give every accommodation for their 
examitiâtidn; the witness adding, "and that he did." The testimony 
indicatèd'that the accountant was furnished, in 'the office of Cogan & 
Willîamfe, with certain booké purporting to be thôse of the O'Dell 
Broketra^e Company; a lijt of thé bodks éxamîned being given by the 
witness, âfld in some case~s the dates Covered by the transactions con- 
tained. The books weré So marked iaëto furnish prima facie évidence 
that they were the books of that company. MoreOver, their contents, 
as testified' to by the expert, in connection with other testimony as to 
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the transactions appearing therein, furnished some inhérent évidence 
of the identity of the books. 

Was a proper foundation laid for the introduction of secondary 
évidence of the contents of the books ? It clearly appeared that it 
was impossible for the government to procure the présence of the 
books upon the trial. A subpcena had been issued for their production, 
and served upon the receiver. That officer had failed to producë 
the boôks, and ail efforts in that direction failed. In thèse circumstan- 
ces, it was proper to give paroi proof of the contents of the books, pro- 
vided the proof of such contents was not immaterial or otherwise in- 
compétent. No claim could well be made that the testimony in ques- 
tion was immaterial. 

It is, however, earnestly insisted in this court that no proper founda- 
tion was laid for the introduction in évidence of the contents of the 
books, for the reason that before the books can be introduced, or évi- 
dence of their contents given, it must be made to appear that the books 
are those of original entry, made in the regular course of business, by 
one whose duty or custom it was so to do ; that the entries themseVes 
are accurate, and made contemporaneously with the facts recited, and 
if the bookkeeper or pàrty who made the entries is living and compé- 
tent to testify, that he be produced, or in the event that he is dead, in- 
sane, or beyond the process of the court, that proof be made of his 
handwriting; and that nc«ie of thèse requirements was complied with. 

We may properly pass by this ground of objection, for the reason 
that such objection does not appear to hâve been raised in the court 
below. The only grounds of objection presented against the intro- 
duction of évidence of the contents of the books were, first, that the 
books were not shown to be those of the brokerage company; and, 
second, that no proper foundation was laid for the introduction of sec- 
ondary évidence of their contents. The only ground suggested as 
basis of the second objection is the alleged failure of proof that the 
books could not be produced. Neither in the objections made by coun- 
sel, in the remarks of the court in discussing and deciding the objec- 
tions, nor in the assignments of error, are we able to find anything 
suggesting that the attention of the court was called to the failure to 
authenticate the entries in question in the respects above referred to. 
The books of a party are admissible on behalf of an adverse party, 
when in the nature of admissions by such party, and without the neces- 
sity of strict authentication beyond establishing the identity of the 
books. 2 Wigmore on Evidence, § 1557 ; Currier v. B. & M. Ry. Co., 
31 N. H. 209 ; Globe Savings Bank v. National Bank, 64 Neb. 413, 89 
N. W. 1030. The books in question were not, strictly speaking, the 
books of the défendants ; but the entries in the books of a corporation, 
showing dealings between it and its managers, are compétent évidence 
against the latter, upon proof of such connection and familiarity with 
the books as to justify an inference of actual acquaintance with their 
contents, on the basis of admissions or assertions of the facts stated 
therein. People v. Léonard, 106 Cal. 302, 39 Pac. 617; Olney v. 
Chadsey, 7 R. I. 234 ; Bacon v. United States, 97 Fed. 35, 38 C. C. 
A. 37. Charges in an accovmt of an officer of a corporation, kept on 
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the corporation's bôoks, and known ' and not objected to by h;m, are 
compétent as admissions. Bird v. Magowan (N. J. Ch.) 43 Atl. 278. 

Without deciding whetHer the évidence of the connection and ac- 
quaintance on the part of the défendants, other than Gorman, with the 
books of the brokerage company, was sufficient to sustain a presunip- 
tion of such familiarity with them as to make them prima facie évi- 
dence as admissions by the défendants, it is enough to say that had 
such objection been made, the government may hâve been able, for 
anything that appears upon this^ record, to supply the proof of the au- 
thentication whose absence is now urged as defeating the competency 
of the proof. We say this for the reasons that there was testimony 
that a bookkeeping department was maintained in connection with the 
business of the brokerage company, and a force of bookkeepers in 
connection therewith ; that the testimony showed that the' five défend- 
ants other than Gorman were the sole incorporators and constituted the 
board of directors of the brokerage company, Koster being président, 
Heil vice président, and Campbell secretary and treasurer ; that there 
was express testimony that the défendants other than Gorman actively 
participated in the management of the business of the brokerage com- 
pany, ail except Poster being about the office of that company, Foster, 
however, spending the most of bis time at the office of Foster & Go. ; 
the défendant Heil being shown to hâve worked upon one set of books, 
but whether upon the set hère in question does not appear. 

We do not find it necessary to consider the suggestion, if such be 
intended to be raised, that the expert's examination testifîed to was ob- 
tained in breach of the privilège of the défendants, as under order of 
the court in the receivership proceedings, rather than by the consent of 
the défendants through their counsel. The testimony does not seem 
to hâve been objected to on that ground. There is no assignment of 
error which we can identify as relating to that subject. It may be 
added that it is at least open to question whether the fact (if it be a 
fact) that the examination was made under an invaHd exertion of 
authority on the paf t of the court in the receivership proceedings would 
constitute a valid objection to évidence procured by such examination. 
Adams v. New York, 193 U. S. 585,' 34 Sup. Ct. 373, 48 L. Fd. 575. 
We find no error in the réception of the testimony of the contents of 
the books. ■ 

We think no error was committed in permitting testimony that nei- 
ther Foster & Co.' nor the brokeràg-e company were members of the 
New York Stock Exchange and thè Chicago Board of Trade. The 
admissibiHty of this testimony is challenged in this cOurt, first, as being 
hearsay ; and, second, as not addressed to any allégation in the indict- 
ment. The objection that the testimony is hearsay was not made be- 
low, and may be disregarded hère. ' Schlemmer v. BufFalo, etc., Ry. 
Co., 205 U. S. 1, 9, 27 Sup. Ct. 407, 51 Iv. Ed. 681. It is true the in- 
dictment does not charge that either Foster & Co^ or the brokerage 
company were not members af éither the Stock Exchange or Board of 
Trade referrèd to; but we cannot say that the testimony was wholly 
immaterial UDoh the nnestioh bf thè fraudulent nature of the alleged 
scheme. . ■ 



FOSTEB V, UNITED STATES. 177 

Error is assigned upon the action of the court in âllowing the use of 
vvritten statements to refresh the recollection of the witnesses Doug- 
lass and Brisbin. In each case the statement used was one given by 
the witness to a post office inspecter. In neither case was the state- 
ment read or its contents given to the jury. The recollection of the 
witness Brisbin was not refreshed by référence to the statement. In 
his case, therefore, no préjudice could hâve resulted. As to the wit- 
ness Douglass, the ground of the objection urged hère is that the state- 
ment was made several months after the transaction involved in it, 
and therefore was incompétent, under the décision in Putnam v. United 
States, 162 U. S. 687, 16 Sup. Ct. 923, 40 L. Ed. 1118, as not being 
a contemporaneous writing. This précise ground of objection was not 
presented upon the trial. The grounds of objection there presented 
do not impress us as weighty. Moreover, we construe the final state- 
ment of the witness as a disclaimer of any refreshing of his recollection 
by the statement in question. The error under considération is there- 
fore, in our judgment, not well assigned. 

Error is assigned upon the admission in évidence of the pétition of 
défendant Scott for the appointment of a receiver of the O'Dell 
Brokerage Company and the order of such appointment. The court 
admitted the évidence only as against the défendant Scott. It is con- 
tended that, as to him, the admission is in violation of section 860 of 
the Revised Statutes of the United States (U. S. Comp. St. 1901, p. 
661), which forbids that any pleading of a party be given in évidence, 
in any court of the United States, in any criminal proceeding. A 
sufficient reply to this contention is found in the fact that défendants' 
counsel not only did not object to the admission of this évidence as 
against the défendant Scott, but, on the contrary, expressly disclaimed 
any objection thereto. On behalf of the other défendants, it is urged 
that the ruling admitting the testimony as to the défendant Scott alone 
was made in the absence of the jury, and that when the papers were 
read to the jury no statement was made that they were to be considered 
as évidence only as against the défendant Scott. But the record shows 
that no objection was taken to the failure to instruct the jury that the 
évidence was admitted only as to the défendant Scott. Both court 
and counsel apparently overlooked the fact that the court's previous 
direction was in the absence of the jury. If défendants' counsel under- 
stood the évidence was being, received as against ail the défendants, it 
was his duty to object thereto. The case should not be reversed on 
account of this apparent inadvertence on the part of counsel as well as 
the court. Indeed, the testimony could not hâve prejudiced the re- 
maining défendants, as défendants' counsel, in the course of cross- 
examination, had expressly assumed the fact that the brokerage com- 
pany hàd gone into the hands of a receiver. 

Complaint is made of the refusai of the court to permit certain ques- 
tions to be asked the witness Douglass on cross-examination, upon the 
ground that the questions had no relation to the subject of the direct 
examination. There was no error in this exclusion. It is the gênerai 
rule in the fédéral courts that a party has no right to cross-examine a 
witness without leave of the court as to any facts or circumstances 
178F.— 12 
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riot 'Connë)cte(i wîth iiîiatters stated in his direct examinatidn. Mc- 
Knight V. United States, ISg Ped. 926, 928, 61 C. C. A; 112, and cases 
thére citedi- This rule applies to criminal as well asiito civil cases. 
The atteiïipted cross-examination was>within this gênerai rule; 

The court admitted iri évidence the foUoiying notice : ; 

"To Ail: MésSrs;'Gonnan and Duaiey retlring from the CDell Stock Co. 
hâve gratlously (sic) turnefl the en tire bjisirtéss over to tbçlp employés wlth 
Its entlre paid-ln capitallzatlon of ,$250,pQQ, and fortifylng tbeip Witli a surplus 
of $500,000 additlonal. Tbç style of thenew flrm will be tlie'O'Dell Broker- 
agè Company. Messrs. Grornian and Diiiiiey ëxténd thelr sincerest thanks for 
ail past faVors and trust that ail corresptiïidènts wlU continue to do business 
on the sàme amiable terms with the new flrm as' wîth that of the old. 

,■■ . > "The O'Dell Brokerage Company, 

"Per L.W. Booster, Prest." 

There was testimoriy tending to show that the signature was that 
of the défendant Poster, aiso that the notice was prepared for sending 
out; but there was no testimony that it was actually sent. Its admis- 
sion was objected to, first, as not covéred by any allégation in the 
indictment ; and, second, for lack of proof that the paper or its con- 
tents actually left the office of the brokerage company. In our opin- 
ion, the paper was admissible. It is true that it is not referred to in 
the indictment, but the rules of criminal. pleading do not require the 
indictment to set forth the évidence. Evans v. United States, 153 U. 
S. 584, 590, 14 Sup. Ct. 934, 38 L. Ed. 830; Stokes v. United States, 
157 U. S. 187, 191, 15 Sup, :Ct. 617, 39 L. Ed. 667. The fact that it 
was prepared apparently with the purpose of sènding it out is some évi- 
dence bearing upon the intention and alleged scheme of the défendants. 
In the case' of an alleged fraudulent scheme, considérable latitude is 
permitted in the admission of proof of facts, both in support of and in 
déniai of the charge. Wharton's Criminal Evidence (9th Ed.) § 24. 
We think the testimony as to the relations of the défendants other than 
Gorman to the business of the brokerage company was such as to per- 
mit an inf erénce, especially in the absence of testimony to the contrary, 
that the défendants knew of the préparation of the paper. 

We hâve thus considered ail the assignments which hâve been urged, 
orally or in brief. 

In our opinion, no error has been committed to the préjudice of the 
défendants other than Gorman. , As to him the judgmènt should be 
reversed, and he be given a new trial. As to the remaining défendants, 
the judgmènt of the District Court should be affirmed. 



I W. S. PECK CXD. V. LOWENBEIN. 

(Circuit Court of Appeals, Fourth Circuit February 21, 1910.) 

No. 926 
Bankbvptct (i 407*) — Discharge— GE0UND8 fob Eefosal— "Faise State- 

MENT." 

A œaterlally false statement wlthln th« meaning of Bankr. Act July 
1, 18198, c. 541, § 14b(3), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), 
as amended by Act Peb. 5, 1903, c. 487. § 4, 82 Stat. 797 (U. S. Comp. 
St. Supp. 1909, p. 1310), which makes it a ground for denying a dis- 

•For other casea see aame topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Charge to a bankrupt that he bas obtained property on crédit from any 
person on a materially false statemeiit in writing made to such person 
for the purpose of obtalning such property on crédit, must hâve been 
made wlth knowledge that It was untrue and with fraudulent Intent ; and 
a statement made by one partner from facts stated to him by hls copart- 
ner, who was to furnlsh the entire capital for the business, althdugh In 
fact untrue, will not defeat the right of the partner making It to a dis- 
charge, where the untruthfulness of the material statements so made was 
not known to hlm. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 760; Dec. 
Dig. § 407.* 

For other définitions, see Words and Phrases, vol. 3, p. 2670.] 

Waddill, District Judge, dlssentlng. 

Appeal from the District Court of the United States for the West- 
ern District of North Carolina, at Asheville, in Bankruptcy. 

In the matter of Julius Lowenbein, bankrupt. Appeal by the W. 
S. Peck Company from an order granting the bankrupt a discharge. 
Afifirmed. 

Mark W. Brown, for appellant. 

R. R. Williams (Jones & Williams, on the brief), for appellee. 

Before PRITCHARD, Circuit Judge, and WADDILL and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge. This is an appeal from the District 
Court for the Western District of North Carolina, sitting in bank- 
ruptcy, in Re W. S. Peck Company, Creditor, Appellant, v. Julius 
Lowenbein, Bankrupt, Appellee, and involves the question as to wheth- 
er the appellee is entitled to a discharge in bankruptcy. 

The substance of the. facts reported by the spécial master upon which 
he bases his conclusion is that on September 14, 1907, l/jwenbein 
wrote a statement of the financial condition of the firm of Owens & 
Lowenbein âddressed to W. S. Peck & Co., Baltimore, Md. ; that 
Lowenbein wrote the statement at the dictation of Owens, and that it 
was based almost entirely upon the information which Lowenbein de- 
rived from Owens in the préparation of it; that matters in the state- 
ment other than those furnished by Owens, were not misleading, being 
in the main true. 

It appears further from the testimony elicited in the examination 
that Owens was ostensibly a man of means at the time that he owned 
the stock of goods in his store at Asheville and had in control a con- 
sidérable quantity of real estate in that city. The terms of the part- 
nership were that Owens was to furnish the capital, and Lowenbein 
was to manage and cohduct the business of merchandising in behalf 
of the firm and was to hâve an equal interëst in the business. Lowen- 
bein had at the time he went into the business about $1,000 deposited 
in the bank at Asheville, and of this amount he expended in the way 
of expenses to New York and in payments of freights, etc., for the 
firm neady $500. Soon after the firm commenced business, Lowenbein 
was tàken' slck and carried to the hospital, and whilst he was there 
Owens proceeded to hâve the firm adjudged bankrupt. 

•For otlier cases see same topic & § ntjmbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The fèferéè finds as a fact that in making the statement to Peck & 
Co. Ivoivenbeîn Avas not actuated by any fraudulent purpose, and it 
further appears that Lowenbein refused to join with Owens in de- 
manding the personal exemption of $500 each allowed by the laws 
of North Caroliiiâ, afld thus perraitted the $1,000 whidi would hâve 
been taken f rom the stock of goods on hand at the tinie ôf the f ailure 
to go to the bénefit of thê creditors. However, upon thèse facts, the 
référée held that neither Owens nor Lowenbein were entitled to a 
discharge. 

The lèarned judge who heard the case below filed an opinion, in 
which, among other things, he said: 

"There Can be no controvefsy lu the case as to Owens, because the testi- 
mony throughout shows that his statements were ,f aise and his conduct 
prompted by a! fraudulent intent. As to Lowenbein the spécial master snys: 
'I come to this conclusion (that Lowenbein is not entitled to a discharge) upon 
the authority In re Gilpin [D. C] 160 Fed: 171, where the question whether 
the written statement, under section 14b (3) (Act July 1, 1898, c. 541, 30 Stat. 
550 [U. S. Comp. St. 1901, p. 3427]), must hâve been made with a fraudulent 
intent, Is exhaustively considered, and the ctinclusion is réached that such In- 
tent need not exist, but that it is sufficient within the meaning of the clause 
to bar a discharge that the statement be materially untrue.' And he cites, 
also, In re Hardie [D. C] 143 Fed. 607. Upon examination I flnd that the 
case referred to, In re Gilpin, was decided by the District Court of the United 
States for the Eastern District of Pennsylvanla. Thls case was carried by 
pétition to revise for error of law to the Circuit Ctourt of Appeals for the 
ïhird Circuit, wherein the décision of the District Court wâs reversed. Gil- 
pin V. Bank, 165 Fed. 607 [91 C. O. A. 445, 20 L. R. A. (N. S.) 1023]. Gray, 
Circuit Judge, in dellverlng the opinion of the court in the case, said: 'The 
bankrupt, who has made to a créditer, for the purpose of obtailiing crédit, a 
faise statement — that is, one Intentlonally and knowlngly untrue— is unworthy 
of the privilège of a discharge under the act, and the court will act upon In- 
formation brought to It of such an act by any party in interest. It wlll be at 
once conceded on ail hands that such a bankrupt is unworthy, and should not 
recelve the favor accorded by the law to the hpnest but unfortunate debtor.' 
But it is further held in this, case that the statement upon whlch crédit waa 
obtained, and which was made for the purpose of obtalning crédit, must not 
only be erroneous or untrue, but must Import an intentioii to deceive and such 
a statement, in order to constltute a bar to discharge must bave been know- 
lngly and intentlonally untrile. A case clted by the spécial master in addition 
to the one above referred to is In re Hardie (decided by the District Court of 
the United States for the Western District of Ttexas) 143 Fed. 607. That case 
was revlewed by the Circuit Court of Appeals for the Fifth Circuit and the 
décision of the District Court reversed. Hardie v. Dry Goods Oo., 165 Fed. 
588 [91 C. O. A. 426, 20 L. R. A. (N. S.) 785]. Judge Pardee, delivering the 
opinion of the Circuit Court, held that 'a material false statement in writing 
made by a partner In the ordlnary course of business In the partnershlp in 
buying merchandlse for the purpose of obtalning goods on crédit, and by 
means of which they were so obtained by the flrm, is not ground for refusing 
a discharge in bankruptcy to another partner who dld not particlpate in the 
wrongful act and had no knowledge of It.' " 

This is a very full and complète statement of the facts, as well as 
the law, bearing on this subject. 

In the case of Gilpin v. Merchants' National Bank, 165 Fed. 607, 
91 C. C. A. 445, 20 h. R. A. (N. S.) 1033, the Circuit Court of Appeals 
for the Third Circuit passed upon this question, and Judge Gray, who 
delivered the opinion of the court, said : 
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"But, apart from the Incàngruity Imported into tbîs section of the bank- 
ruptcy act by sucb construction, it seems to us clear that tbe plain language of 
this tbird clause of section 14b requires that the written statement made by 
the banlirupt, for the purpose of obtaining crédit, etc., should be knowingly 
and intentionally untrue, in order to constitute a bar to the discharge of the 
banlcrupt. In other words, 'false statement' dénotes a guilty seienter on the 
part of the banlvrupt. This primary and ordinary meaning of the word 'false' 
cannot be ignored. It is the primary meaning given in the ordinary lexlcons 
of the Engllsh language. Webster gives as Its primary meaning: 'Utterlng 
falsehood ; unveracious ; given to decelt ; dishonest.' As an adjective, it Is 
corrélative with the noun 'falsehood.' To charge a person with making a 
false statement is équivalent to eharging him with utterlng a falsehood, and 
Imputes moral delinquency to the person so charged. It is true that the word 
may hâve a secondary meaning in certain eollocatlons, and be merely équiva- 
lent to 'untruth' or 'incorrect.' But this Is not the ordinary or usual significa- 
tion attached to the word. To charge a person with making false entries in 
books of accounts nieans something more than that incorrect or untrue eutriés 
bave been made, and it bas been so held by the courts in the considération ot 
offenses of that character. The last édition of Bouvier's Law Dietlonary says 
of the word *false,' that, when 'applied to the intentional act of a respousible 
being, it implies tbe purpose to deceive.' In Black's Law Dictionary, under 
the title 'false,' it is said: 'In law this word means something more than un- 
true. It means something designedly untrue and deceitful, and implies an 
intention to perpetrate some treachery or fraud.' In a récent and well-ac- 
cepted publication called 'Words & Phrases,' the word 'false' is thus deflned: 
'False means that wbich Is not true. coupled with a lylng intent. Wood v. 
State, 48 6a. 192, 297, 15 Am. Rep. 664.' False in jurisprudence usually im- 
ports something more than the vernacular sensé 'erroneous' or 'untrue.' " 

It was held by the Suprême Court of North Carolina in the case 
of Des Farges v. Pugh, 93 N. C. 31, 53 Am. Rep. 446, that insolvency 
and the concealment of the same are not sufificient to render a con- 
tract null and void. In that case the court said : 

"The facts of insolvency and its concealment alone are not sufflcient to en- 
able the vendor to annul the eontraet. They must be coupled with the intent 
not to pay for the goods." 

It is the évident purpose of the bankruptcy act to protect that un- 
fortunate class of debtors who are unable to pay their debts by giving 
them a discharge, thus affording them an opportunity to engage in 
business again, while, orî- the other hand, it is manifestly intended 
to deny a discharge to those whose conduct has been such as to show 
that they obtained crédit by false statements calculated and intended 
to deceive and thereby defraud their creditors. 

Construing the act with thèse ends in view, it would be manifestly 
unjust to deny a discharge to a debtor when it appears, as it does in 
this instance, that the statement which he made was not actuated by 
any fraudulent purpose. This finding of fact has been approved by 
the learned judge who heard the case below, and is within itself con- 
clusive in so far as the question involved in this controversy is con- 
cerned. 

For the reasons stated, we are of opinion that the judgment of the 
court below should be affirmed. 

Affirmed. 

WADDILL, District Judge (dissenting). I am unable to concur 
with the majority of the court in this case, and as the subject-matter 
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iS bhé'tliiat'la'rg'èly pértams to the pràctice: of the United States courts 
in ^nkrupiçy' cgses, and affects thç' basis on which the rnfercantilë 
world (dailycioes business, I shall briefly state my reasons. 
' Tke question involved is the true interprétation to be given to sub- 
sectioï^ è of section 14 Of the bankrUptcv act (Act July 1, 1898, c. 541, 
30 Stat;. 550 [U. S. Comp. St. 19Û1, p. 3437]), as amerided by Act Feb. 
5,:1;903,- c. 487, ■§ 4-, 32 Stat. 797 (U. S. Gomp. St. Supp. 1909, p. 1310), 
relating to the tenns ùnder which a bankrupt may secure a discharge. 
The section briefly is' that the jttdge shall hear the appHcation for dis- 
charg«;,;ând such proofs and pleas as shàll be madé in opposition there- 
to, investigate themerits of the application, and discharge the ap- 
plicant, uhless he has, among other things, "(3rd) obtained property on 
crédit' îrorti àny person, upon a matetiâlly false statement in writing, 
made to.such person, for the purpose of obtaining such property on 
crédit." 

The history of the section briefly is that under the original act only 
two Spécifications of objection could be made to the granting of a dis- 
charge: First, the commission of an offense punishable by imprison- 
ment under the act ; second, the f raudulent destruction, concealing, or 
failing to keep books 6î account, or records, with intent to conceal 
one's.true financial condition. By the amended act of February 5, 
1903; the word "f raudulent" was omitted from the second objection to 
the granting of the discharge, and six, instead of two, grounds were 
provided, among them the third hereinbefore cited. This subsection 
3, supra, is entirely new, no similar objection to a discharge being in 
any pt*evious bankruptcy act, English or American, though under the 
English law a discharge is denied, where, one contracts a debt with no 
reasonable expectation at the time of being able to pay it. Aside from 
thë plàin language used, its intent seems manifest, nafflely, to prevent 
the procuring by one person from another property on crédit, without 
giving a true statement of his or their financial condition, the language 
being "upon a materially false statement made to such person for the 
pûrpose of obtaining property on crédit" ; and while the bankrupt law 
should undoubtedly be liberally construed, to the end that honest debt- 
ors may be discharged, it would not seem to be an unreasonable re- 
quirement to impose upon persons who seek to secure the property of 
another on crédit and be reUeved of liability for the same that the state- 
ment they make giving an account of their assets as a basis of crédit, 
and on the faith pi which the liability is incurred, should be true. It 
is conceming a subject as to which a créditer is not advised, and the 
debtor f ully inf prmed ; and after property has been secured upon such 
statement, and not paid for or returned, the latfer cannot complain 
when refused a discharge, especially having admitted that the state- 
ment was false in fact, and when made was known to be incorrect. 

The opinion of the majority of the court in this case proceeds upon 
the theory that the true construction of the act is that crédit must be 
obtained by a false statement, made with f raudulent intent, and for 
the purpose of defrauding the créditer, clearly changing the language 
of the a^t from a "materially false statement in writing" to one which 
the debtor ^as actuated in making by a f raudulent motive, and with 
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the purpose, design, and intent to defraud and deceive. The statute 
says nothing about any f raudulent motive, or any purpose and intent 
to deceive. It sufSces to def eat the discharge, under the existing bank- 
ruptcy law, if the debtor makes a statçment ih writing, as to an exist- 
ing fact, which he kriôws is uiitrue in a material particular, as a resuit 
of, and but for which hé would not hâve secured crédit. The debtor's 
act must be construed in the lîght of the effect it had upon his créditer, 
and if its necessary resuit was to def raùd the creditor, and it did do so, 
it does not lie in the mouth of the debtor, who has caused loss to anoth- 
er, secured goods and not paid for them, to claim that he meant no 
wrong in what he did. He does not occupy that favored position. 

We are not considering the technical meaning of false statement, as 
used in a criminal statute, but dealing with a civil case, and having to 
détermine what interprétation should be given to such language in a 
business transaction between the party making the statement and an- 
other who has been misled and defrauded thereby. The Suprême 
Court of the United States, considering this gênerai subject, in the 
case of Cooper v. Schlesinger, 111 U. S. 148, 4 Sup. Ct. 360, 28 L. 
Ed. 382, a suit involving the right of recovery onaccount of a false 
représentation made by one party to another, approved an instruction 
given in that case which contained this language: 

"A false représentation does not amount to a fraud in law, unless it be 
made with a f raudulent intent. There is, tiowever, a fraudulent intent if a 
man, elther with a view of benefiting himself, or misleading another into a 
course of action, makes a représentation which he knows to be false or which 
lie does not believe to be true. * * * It is not every misrepresentation in 
the making of a contract that constitutes a fraud upon which a party may 
rely to set aside the binding obligation of the contract. The misrepresenta- 
tion must be in relation to a fact or a state of facts which is material to the 
transaction. There must be the assertion of a fact on which the person enter- 
ing into the transaction relied, and in the absence of which it is reasonaWe to 
infer that he would not bave entered into it, or at least not on the same terms. 
Both facts must concur. There must be a false and a material représentation, 
and the party seeltlng relief should hâve acted upon the faith and crédit of 
such représentation." 

In further discussing the case Justice Blatchford said : 

" * * * A statement recklessly made without knowledge of its truth was 
a false statement knowingly made within the settled rule." 

In this case there is no dispute that the appellee, Lowenbein, knew 
that the statement he made was false as to existing facts, and which 
were admittedly within his knowledge, and that it was made in a con- 
nection which necessarily resulted in misleading appellants, causing 
them to give crédit when they otherwise would not hâve done so. The 
purpose of their inquiry was to secure information to détermine wheth- 
er crédit should be given. The answer was an exhibit justifying the 
giving of crédit. 

In Re Dresser, 16 Am. Bankr. R. 561, 562, 563, 146 Fed. 383, 76 C. 
C. A. 655, a décision of the Circuit Court of Appeals for the Second 
Circuit, will be found an interesting discussion by Judge Wallace of 
that court of the very subject under 'considération, fully sustaining the 
views herein expressed. The case of In re Louisville Nat. Banking 
Co. (In re Pfaffinger) 19 Am. Bankr. R. 309, 158 Fed. 403, 85 C. C. 
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A. 513, a decisîcïn of thc; Circuit Coijrt of Appeals of the Sixth Cir- 
cuit, willalso be found of jnterest. . , 

Th& -fiuïîther suggestion is made hère that while the bankrupt's part- 
ner, •Ow.ens, should confessedly npt hâve been given a; discharge, that 
appelles, LrQwenbein, should', because in what be did he relied upon 
what his partner told hira. If this be true as to some of the statements 
made, as to many pf them, in important particulars,.it is not. But, if 
true as to ail, it ought not to serve to relieve appellee, as he should be 
held liable for his partner's statement. If he chooses to rely on such 
statements, he, and not the innocent créditer, should suffer the consé- 
quence. 

In a leading case on this subject. Justice Harlan said: 

"pach partner was the agent and représentative of the flrm with référence 
to ail business withln the scope of the partnership. Aud if, in the conduot of 
partnership business, and with référence thereto, oue partner makes false or 
fraudulent mlsrepresentations of fact to the Injury of innocent persous who 
deal with him as representlng the flrm, and without notice of any limitations 
upon his gênerai authority, his partners cannot escape pecunlary responsibility 
therefoT upon the ground that such mlsrepresentations were made without 
their knowledge. This is especially se, when, as in the case before us, the 
partners, who were not themselves guilty of wrong, received and approprlated 
the fruits of the fraudulent conduot of thelr assoeiate in business." Strang 
V. Bradner, 114 U. S. 555, 561, 5 Sup. Ot. 1038, 1041 (29 L. Ed. 248). 

The case of Gilpin v. Merchants' Bank, 165 Fed. 607, 91 C. C. A. 44-5, 
20 L. R.: A. (N. S.) 1033,, relied on by the court, does not in my judg- 
ment sustain the claim of thé bankrupt to discharge in this case, how- 
ever accurate that décision may hâve î)een upon the f acts, or the défini- 
tion there given of "false statement" from a lexicographer's point of 
view. There the statement on which the crédit was procured was made 
by the bankrupt's bookkeeper, and purported to give approximately the 
assets of the bankrupt, but there was no suggestion that the bankrupt 
knew, or had any reason to believe, that the statement was false, or 
that he in any way intended to deceive the bank; indeed, the référée 
reports directly to the contrary. The learned judge in deciding that 
case said: . 

"The bankrupt who has made to a créditer for tlie purpose of obtaining a 
crédit a false stâtenient— that is, one intentionally and knowingly untrue — is 
unworthy of the privilège of a discharge under the act." 

This language 'would seem to apply to this case, and demonstrates 
that, had the f acts there been such as hère, that the granting of the dis- 
charge would not hâve been thought of. 

In this case the facts are briefly thàt the appellee, together with one 
J. ly. Owens, under the firm name of Owens & Lowpnbein, commenced 
business in the city of Asheville, N. C, on the 15th of August, 1907. 
They started with liabilities for merchandise amounting to $22,000 and 
$1,800 for furniture and assets $300 paid into the firm by L,owenbein. 
The latter was to conduct the business) and the former furnished the 
crédit ; he being supposedly a man of prôperty. The business contin- 
ued under the direction of Lowenbein utitil the 3d day of January, 
1908, when he became ill, and was taken to the hospital. It was con- 
tinued by Owens until the 16th of January, 1908, when a receiver was 
appointed for the same in the state court, and bankruptcy proceedings 
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■followed in a few days. The business lasted only five months. On the 
14th of September, 1907, Lowenbein wrote in the firm name to the ap- 
pelants as f ollows : 

To W. S. Peck & Cô., Syracuse, N. Y. 

Gentlemen: In reply to your request for a statement of our resources and 
Uabilities as a basis for présent and future crédit, we herewith submlt the fol- 
lowing statement of facts for the exclusive use and guidance in extending to 
us a Itne of crédit. 

Firm name: Owens & Lowenbein. 

Name of each partner: J. L. Owens and Julius Lowenbein. 

Resources. 

Stock of merchandise, low value $22,000 

Furniture and fixtures 1,800 

Notes and accounts, good 6,150 

Cash In Battery Park Bank 1,000 

Jewelry and furniture. 1,500 

Beal estate In Asheville, J. L. Owens 7,700 

Real estate in Asheville, .T. L. Oweus and wife 150 

Real estate In Asheville, J. L. Owens and wlfe 15,000 

Interest in another enterprise ■• 1,.500 

Total assets $56,800 

Liabilities. 

For merchandise and importation $14,000 

Owing on notes secured by real estate 4,000 

Total liabilities $18,000 

Thls statement shall apply to ail future purcliases until eanceled in writing. 
Dated September 14th, 1907. [Signed] Owens & Lowenbein, 

20-22 North Pack Square. 

Ré.sumé. 

Excess of assets over liabilities as per statement $38,800 

Excess of partnersliip assets over liabilitie.s, includlng liability of 

$4,000 secured by real estate notes 15,950 

Considering purely partnership assets, viz.: $22,000 (merchandise) 
and $1,800 (furniture and fixtures) and partnership liabilities as 
represented by Lowenbein, viz.: $14,000, there is a balance in 
favor of assets of 9,800 

Notwithstanding this splendid exhibit of the firm's assets, within 
four months after it was made, the coHapse came, and the creditors re- 
ceived only about 50 cents on the dollar from the firm assets, and noth- 
ing practically from the individual partners. The spécial master to 
whom the case was referred in effect found that the statement of as- 
sets and liabilities made to appellant was incorrect in nearly every ma- 
terial particular ; that J. L,- Owens never contributed one cent to the 
business ; that Lowenbein never contributed anything save $160 prior 
to September 14, 1907, and only $300 after that time, to cover an over- 
draft made on the Battery Park Bank. He, however, concluded in his 
twenty-f ourth finding that neither Owens nor Lowenbein were actuated 
by corrupt or fraudulent intent in making the Peck statement, but that 
they were merely careless and négligent in so doing, and were neither 
of them entitled to discharge, basing his conclusion upon the fact that 
it was sufficient to prevent the discharge that the statement was ma- 
terially untrue; and he further concluded that Owens v/as not entitled 
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'to hi$>discharge becauSe of his false iestîmoriy giveîn beïore him in the 
case. : The learned district judgç stistiaineé th,e ruling of the reïeree as 
to Owens, but reversed it as to Lowenbein, taking the same view snb- 
stantially of the section in question as ,that of the majority of the court 
hère,. and .based his opinion upon- the Gilpin Case, supr^ii 165 Fed. 607, 
91 Gi G.iAij 44S, 20 L,. R. A; (Ni, S.): 1023. The spécial master's report 
showed that, while as to some ol:th'è items contained'iri the Peck state- 
ment in making the same Lowenbein wrote them from thé dictation 
of Owens, as to the several iteiniS; ,pf stock on hand, furniture and, fix- 
tures, cash in bank, and jewelry and furniture, he acted on his own in- 
formation; and, while as to the item "notes and accounts $6,150" the 
réf)i>rt does not in spécifie terms show that it Was madè'by Lowenbein 
ojFihis own khowledge, still it must hàvè been so, as he, and not Owens, 
was engaged , in the active coniduct of. this particular business, and, 
whén putto the test in his testimony^ he sought to avoid this irrésisti- 
ble conclusion, as shown by the supplemental report of the spécial mas- 
ter,'by saying thàfby that item "it was intended to say that Owens in- 
dividually.had notes and ae.cD.unts of the value stated," and the spécial 
master vouches the information in his supplemental report, "I find 
nothîng in the évidence tending to show that Owens did not on Sep- 
tember 14, 1907, hâve notes and àcCounts due him of the value stated" ; 
no suggestion, however, being made, that he did hâve the same. The 
absurdity. of this position is apparent at a glance. Lowenbein seeks 
to escape the conséquence of making a false statement of the material 
fact peculiarly within his own khowledge, that "his firm had good notes 
and accounts due them of $6,150," by saying he meant that his copart- 
ner individually had that much due him, without giving the slightest 
information as to whether it wa,s in pioint of fact true, even as to his 
partner individually ; and we are asked to adopt and be bound by the 
statement of the spécial master, who chose to jump at this conclusion, 
without making an inquiry as to the truthfulness of the matter. The 
fact that Lowenbein knew this item in the statement was not true, and 
that it wôuld resuit in securing crédit to the firm on the false report of 
the value of its resources, is cJear; as is also the fact as to the material 
statement respecting the item of liability of the firm stated to be about 
$14,000, when in truth it was $1^,000. This is what the spécial mas- 
ter has to say : 

"I flnd as facts that the llablUtles of Owens and Lowenbein on Septemher 
14th, on that aecçunt, were at léast $19,000, and that Lowenbein knew this on 
that date; that Lowenbein thought he was justified in putting titie amount 
at $14,000 because he believed that pwens would put $5,000 into the business, 
as he had arrânged with Lowenbein that he would do (but which he did not 
do), and with thiS $5,000, and about $2,000 which Lowenbein estlmated he hlm- 
self had Wheii they started the business and some of which had gone, and the 
balance of wilch he Intended should go, into the business, plus $1,000 which 
he estlmated as profits aecrued In the business up to September 14th, making 
$8,000 in ail, deducted from the stodï of merchandlse, •$22fiOO, which they had 
bought, would reduce the lndebtednÊsS\('$22,000 originally for the en tire stock, 
if this $8,000 were applied to Its redù<;tibn) to the amount glven In the estlmate, 
to wlt, $14,000. I find as a fact that Owens never put In any money into the 
business of Owe^is and Lowenbein." 

The efFect of this statement of the spécial master, whether you call 
it a finding or not, is that he (Lowenbein) knew this item of liability 
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was $19,000, instead of $14,000; that he chose to prétend it wâs $14,- 
000 tjpon thè agsumptidn that his partner was going to put $5,000 
into the firm assets, which he never did, and that he would put in $3,000, 
only a nominal part of which he did, and that he was entitled on the 
14th of September to $1,000 profit arising from the business for less 
than amonth, making $8,000 to be deducted from the original purchase 
of $23,000 on crédit to start the business. Thèse things ail show a pat- 
ent fraud upon their face, especially when taken in connection with the 
ultimate outcome of this business, a firm supposedly having nearly 
$16,000 of assets over liabilities, and one partner's assets alone amount- 
ing to $38,800, and four months afterwards the firm was bankrupt, 
paying the firm creditors 50 cents on the dollar from the partnership 
assets, and in effect nothing from the individual assets. 

Such transactions ought not to be Ughtly passed by, and bankrupts 
further rewarded with an acquittance from their indebtedness by a 
bankruptcy discharge. 

My conclusion is that this bankrupt, Lowenbein, is clearly not en- 
titled to his discharge. 
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GUABANTEB TITLE & TRUST CO. v. FIRST NAT. BANK OP PIÏTS- 

BUEGH, PA. 

(Circuit Court of Appeals, Thlrd Carcult February 15, 1910.) 

Nos. 29, 30 (1,276). 

1. Banketjptct (§ 184*) — Transfebs of Pbrsonai, Pbopertt— Vamdity as 

AGAINST TKOSTBE— I/Af? GOVBRNING. 

Whether a conditional contract of sale, chattel moptgage, or plerlge of 
Personal property is valld as agaiust the gênerai creditors of tlie vendee. 
mortgagor, or pledgor, or his trustée in bankruptcy, must be determined 
by the local laws of the state in which the transaction took ijlace. 

[Ëd. Note. — For other cases, see Bankruptcy, Dec. 0ig. § 184.»] 

Z Bankruptcy (5 207*)— {Transfebs of Personal Pbopebtt— Validitt a8 
Against Teustbe. 

Under the law of Pennsylvania, a bill of sale of personal property ab- 
Bolute In form, but In fact given to secure an indebtedness, where the 
property remained In the possession of the debtor from which it was taken 
by a receiver in Insolvency appointed under the state law, was invalid as 
against such receiver who was vested with the rights of a levying créd- 
iter ; and where wlthin four months the debtor was adjudged a bankrupt 
under Bankr. Act July 1, 1898, c. 541, I 67c, 30 Stat 564 (U. S. Oomp. St 
1901, p. 3449), which provides that a lien created by or obtained in or 
pursuant to any suit or proceedlng at law or in equlty wlthin four months 
preceding bankruptcy. If its dissolution would milita te against the inter- 
ests of the estate, shall not be dissolved, but the trustée shall be subro- 
gated to the rights of the holder. the right and tltle of the state receiver 
In the property covered by such bill of sale became vested In the trustes. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Ertg. i 207.*]i 

•For other cases see same toplc & { ndmbïb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexa» 



a, BaN^BCPïot (S 20'7*)-rT.JjntNs Acquieep bt liEaAi. Pnoçj:i!:i)^as-^Dissa- 
,t¥Tipw. BY Adjudication— CÎONSTBUCTIQN 9F Stàttjte— "Such Lien." 

In thie iast senteriise 6f Bankr. Act' 1838, c. Ml.f&tc; 30'Stat. 564 (U. 

S. Offlinp. St 1901, p,f8449), providlBg «bat, "If tlie aissdMtion of such 

llenff'would militate against the faiterësts of the estate ùiribe bankrupt, 

\',i% ^sllall not be dlBsoly^d by the adjmdic^tiqn,, but the trij^tee shall be sub- 

rojgàted to the right» (tf the holder, thé words "sijfih l^en" refei; tp any 

Met) "created or obtâliieà In or ptirstt»rit tb any suit or ptoceèdiiig at law 

dr ïn equlty" Wlthiii four months maiitloned at the beglnnlng of the sub^ 

•■ division and the provision applies tfô liens obtained for the beheflt of ail 

; ■ cpiedltorsas well as those obtained for the benefit of.<>n^ credltor, to which 

Clauisea l, 3, and 3 alone relate. As so cpnstrued, such subdivision i» not 

In (îbafllct wlth subdivision t of the samé section. 

[Ed. Note.— iFor othçr cases, see Bankruptcy, Dec. Dlg. S 207.*J 

4. Paetneeship (§ 255*) — ■Djjsppi.xmoN— Dbath or Paetnbb— PowEBg or Sub- 
viyiNQ Pabtneb. 

tin thèdéath of one of'tWo partners, in the absence of provision other- 
wlse In the partnership agreement or by will of the deceased, the part- 
nersfiip terminâtes, and the survlvlng partner cannot continue the busi- 
ness and bind the estate of the deceased partner by new; contracta. 

[Ed. Note.— For other cases, see Partnership, Cent Dlg. §§ 552-561; 
Dec. Dlg. § 255,*] 

6. Bankbxjptct (§ 172*) — Tbansfers of Pkopektt— Eights of Teansfebeb. 
A partnership made an assignment of ail Its book accounts, both présent 
and future, to secure an Indebtedness, but retained the books, and handled 
, the accounts as before, Subsequently one of the partners died, and the 
Burvivor continued the business in the flrm name, oollecting old and creat- 
Ing new accounts until he was adjudicated a bankrupt. The trustée col- 
lected a number of accounts, ail of which, however, had been made after 
the àeath of the partner.' Eeld that, regardless of the question of the 
validity of the assignment, It did not cover the accounts so collected by 
the trustée, which did not belong to the partnership, and gave the as- 
signée no right to the fund reaHzed. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 172.*] 
Buffington, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvariia. 

In the matter of Jonathan A. Perley, surviving partner of the 
firm of Perley & Bro., bankrupt. On pétition of the First National 
Banl< of Pittsburgh, Pa., against the Guarantee Title & Trust Company, 
trustée. From the order both parties appeal. Affirmed on creditors' 
appeal, and reversed on trustee's appeal. 

William M. Hall, for First National Bank of Pittsburgh, Pa. 
W. A. Way and John M. Ralston, for Guarantee Title & Trust Co. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The essential facts pf this case are 
thèse : On June 18, 1904, Jonathan A. Perley and Maurice B. Perley, 
copartnérs in business trading undér the name of Perley & Bro., exe- 
cuted and delivered to the Industriel National Bank of Pittsburgh an 
instrument in writing, by which they assigned to the bank ail their book 

*For otber cases see same toplc & i kvubbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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accounts and accounts receivable contracted in and about their business 
as paper dealers in Pittsburgh, together with ail their future book ac- 
counts and accounts receivable, as collatéral security for ail notes and 
obligations upon which they or either of them might at any time there- 
after be liable to the bank. Oti September 22, 1904, they also executed 
and delivered to the bank a bill of sale, absolute in form, for certain 
specifically described machinery, which the bill of sale declared was 
then situated and contained in their warehouse and place of business 
at 111 Second avenue, Pittsburgh; Maurice B. Perley died December 
15, 1905. At the date of his death the firm owed the bank $88,335.42. 
Jonathan A. Perley, who continued the paper business after the death 
of Maurice under the name of Perley & Bro., increased the indebted- 
ness to the bank until January 17, 1906, when it amounted to $91,- 
835.32. On the last-mentioned date the Industrial National Bank 
assigned the notes and obligations representing this indebtedness and 
the bills of sale of the book accounts and machinery above mentioned 
to the First National Bank of Pittsburgh, which last-mentioned bank, 
one of the parties to this proceeding, from time to time renewed the 
Perley & Bro. paper, and took other paper of the same kind, until 
September 12, 1906, when the total indebtedness amounted to $94,- 
319.17, and when, on a creditors' bill in a state court alleging insol- 
vency, a receiver was appointed "for Jonathan A. Perley, surviving and 
liquidating partner of the firm of Perley & Bro." On September 29, 
1906, a pétition was filed in the bankruptcy court on which on Novem- 
ber 16, 1906, "Jonathan A. Perley, surviving partner of the firm com- 
posed of Jonathan A. Perley and Maurice B. Perley, trading as Perley 
& Bro., was adjudged bankrupt," and thereupon the Guarantee Title & 
Trust Company was appointed receiver in bankruptcy, and subse- 
quently trustée of the bankrupt's estate. The trustée sold the machin- 
ery described in the bill of sale of it for the sum of $8,800, and now 
holds that sum subject to such disposition thereof as the court shall 
direct. The trustée also has in hand the sum of $17,339.40 of moneys 
collected by it from the book accounts. It should be added that, after 
the death of Maurice B. Perley, Jonathan removed the machinery to 
a new place of business, and that on September 5, 1906, one week be- 
fore the creditors' bill was filed in the state court, but after the whole 
of the indebtedness of $94,319.17 had been created, the bank served 
on Jonathan A. Perley a notice that it then took possession of the 
machinery and book accounts assigned to it as collatéral, but that no 
attempt was made by the bank to identify, set apart, remove, or take 
actual possession of the machinery or of the bocks of account. On 
thèse facts and the !aw of t^he state of Pennsylvania as applied to them 
the référée decided that the proceeds of the sale of the machinery, 
S8,800, belonged to the trustée in bankruptcy, and that the proceeds 
of the book accounts, $17,329.40, belonged to the bank. The district 
court affirmed this décision. Each of the parties now appeals. 

VVhether a conditional contract of sale, chattel mortgage, or pledge 
of Personal property is valid as against the gênerai creditors of the 
vendor, mortgagor, or pledgor, or his trustée in banlcruptcy, must be 
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deteriîiihèid-fey'thé' local lâWs of the statê in which the"transacticn is 
had:^<"Bfryàht T. Swoffbrd Bt-os., 214 U. S. S79, 29 Sttp. Ct. 614, 53 
ly. Edi '99'7*; fhoiïiipson v. Fairban,ks, 196 U. S. 516, 35 Sup. Ct. 
306, W'Iv. Ed. 577; Yofk Manufactùring Go. V. Cassell, SOI U. 
S. 344, 2.6 Sup. Ct. 481, 50 L. Ed. 782. In 'the^case at bar, the 
pledge ôf the machinery as security for the iridebtedness to the 
bank was éxecuted two years béfore the commèricèmènt of the bank- 
ruptcy pfOceedings, but the bank had never taken possession of 
the machiiietyi , By the appointment of a receivet- by the state court 
on Septemberi2, 1906, upoti a creditors' bill, ôil the ground of insol- 
vency, the récëiver becamë Vèsted with the rights of a levyirtg créditer. 
Duplex Prînting Press Co.V. Clipper Pùb. Co., 213 Pa.'207, 63 Atl. 
841. By thé law of the sàmé state, delivery of possession of personal 
property capable of physical possession is indispensable to transfer a 
title which sTiàll bè good against creditors bf the vértdor who bave 
acquired liètts on such property while in thé vendbr's possession. 
White V. Gunn, 205 Pa. 229;'54 Atl. 901/ Iri Clow v. Woods, 5 Serg. 
& R. (Pa.) 278, 9 Am. Dec. 346, Justice Gibson said : 

"I take It, where the motive M the sale is merely security to the vendee, 
and the owner. l8 permltted ta retaln ail the; visible marks of ownershlp for 
no other reason than the convenlence of thé parties, the Contract wlll be 
Vold, although the reàsons for the arrangement be inserted afld the possession 
be consistent with the deed. The law wlll not and ought not to permit the 
owner of personal property to create an interest In another, elther by mortgage 
or absolute sale, and stlU continue to be the ostensible pwnei-." 

This rule w^s confirmed in Barlow v. Pox, 303 Pa. 114, 52 Atl. 57. 
The principle on which it was founded was recognized and enforced 
by this court in Fourth St. Nat. Bank v. Millbourne Mills Co.'s. 
Trustée, 172 Fed. 177, 96, C. C. A. 629. In the case at bar it should 
be remerabered, too, that the bill of sale for the machinery was abso- 
lute in form, and did not by its terms in any wise indicate that it was 
jntended as a tnortgage or pledge of the machinery to secure a debt. 

It must be conceded then, we think,. that between September 13, 
1906, when the receiver was appointed by the state court, and Sep- 
tember 39, 1906, when the bankruptcy procéédings were commenced, 
the claim of the bank was subordinate to that of the receiver appointed 
by the state court. The question is whether the lien which that re- 
ceiver had passed to the trustée in bankruptcy. That question is to be 
determined by the bankruptcy act. 

Section 67c of the bankruptcy act is as follows : 

"A lien created by or obtalned in or pursuant to any suit or proceeding 
at law or in equlty, Including an attachment upon mesne process or a judg- 
ment by confession, which was begun against a person within tour months bé- 
fore the flling of a pétition In bankruptcy by or against such person shall be 
dlssolved by the adjudication of such person to be a bankrupt If (1) it appears 
that sald lien was obtalned and permltted while the défendant was insolvent 
and that its existence and enforcement will work a préférence, or (2) the party 
or parties to be beneflted thereby had reasonable cause to believe the défend- 
ant was Insolvent and In contemplation of bankruptcy, or (3) that such lien 
was sought and permltted in f raud of the provisions of thls act ; or if the dis- 
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solution 6f such lien wouldinilltate agalnst the best interests of tlie estate 
of such person tbe same shall net be dissolved, but the trustée of the estate 
of such person, for the beneflt of the estate, shall bè subrogated to the rights 
of the holder of such lien and empoveered ' to perf ect and eufôree the same In 
his name as trustée with llke force and' eiffect as such holder might hâve 
done had not bankruptcy proceedings InterTened." Act July 1, 1898, c. 541, 30 
Stat. 564 (U. S. Comp. St. 1901, p. 3449). 

The lien obtained by the receiver appointée! by the state court was in 
a proceeding in equity begun against Jonathan A. Perley within four 
months before the filing of the pétition in bankruptcy against him. It 
is obvious, therefore, that the lien may hâve been dissolved by the 
adjudication of bankruptcy if it was such a lien as is described in 
clause 1, clause 2, or clause 3 of the first sentence of 67c. We think 
each of thèse clauses reiers to a lien obtained in a proceeding at law 
or in equity for the benefit, not of the bankrupt's creditors in gênerai, 
but of one or more creditors less than ail of them. If such be the 
proper construction of the first sentence of the section, it follows that 
the lien wàs not dissolved by force of any of its three clauses. But the 
second sentence of the section provides that, if the dissolution of 
"such lien" would miUtate against the best interests of the estate ûf 
the bankrupt, the lien shall not be dissolved, but that the trustée shall 
be subrogated to the rights of the holder of the lien and empowered to 
perfect and enforce it as such holder might bave done "had not bank- 
ruptcy proceedings intervened." If bankruptcy proceedings had not 
intërvened, the receiver appointed by the state court could hâve per- 
fected and enforced his lien. We think the words "such lien," in the 
second sentence of 67c, refer to any "lien created by or obtained in or 
pursuant to any suit or proceeding at law or in equity," mentioned at 
the beginning of the section, and not merely to a lien described by the 
language of clause 1, clause 3, or clause 3. It is not the intent of the 
section to dissolve a lien where its rétention will benefit the gênerai 
body of the bankrupt's creditors. 

It has been suggested, however, that sections 67c and 67f are in such 
conflict that both of them cannot stand, and that 67f must stand as the 
later déclaration of the législative will. Indeed, such conflict was held 
to exist by the Circuit Court of Appeals for the Seventh Circuit in 
the Richards Case, 96, Fed. 935, 37 C. C. A. 634, and by the District 
Court in the Tune Case (D. C.) 115 Fed. 906. The part of 67f ma- 
terial to the présent inquiry is as follows : 

"That ail levies, judgments, attaehments, or other liens, obtained through 
légal proceedings against a person who is Insolvent, at any time within four 
months prior to the filing of a pétition in bankruptcy against him, shall be 
deemed null and void in case he is adjudged a bankrupt, and the property 
affected by the levy, judgment, attachment, or other lien shall be deemed 
whoUy discharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless the court shall, on due notice, 
order that the rlght under such levy, judgment, attaéhmént, or other lien shall 
be preserved for the benefit of the estate ; and thereupon the same may pass 
to and shall be preserved by the trustée for the beneflt of the estate as afore- 
said." 

In so far as 67c is in conflict with 67f, the former is doubtless super- 
seded by the latter section. But, if our construction of 67c is correct, 
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the lien hôwtittder considération was not dissolved by any of its pro- 
visions, but, ôq the contrary, it waS preserved, and the trustée, by opér- 
ation of law and without any intervériing court order, subrogated to 
the rights of the former receiverJ^ Section 67f does not conflict with 
this view of 87c. Section 67f, liké clauses 1, 2, and 3, of the first 
sentence of 67c, relates only to liens ûbtained foi" the benéfit of less 
than ail of the bankrupt's gênerai creditors, and not to a lien which 
benefits ail the creditors and the dissolution of which will resuit in 
giving priority to particular creditors. A trustée in bankruptcy is not 
by 67f subrogated by mère opération of law to the rights of a levying 
creditor. He must obtain an order Of court preserving the rights of 
the levying creditor for the benefit Of the bankrupt's estate, as was 
donc in First National Bank v. Staâke, 203 U. S. 148,- 36 Sup. Ct. 580, 
50 h. Édi 967. There the Suprême Court, after quoting both 67c and 
67f, , and without intimating that 67c is suoerseded by 67f, upheld the 
lien of an attachment levied on lands which the défendant in attach- 
ment had conveyed, and against whom bankruptcy proceedings were 
commenced within four months after the levy, not for the benefit of 
the attaching creditor, but for the benefit of the trustée in bank- 
ruptcy who thereby acquired priority over the grantee's unrecorded 
deed. Referring to the statement often made that a trustée in bank- 
ruptcy stands in the shoes of the bankrupt, the court said that the rule 
that the trustée takes the estate of the bankrupt in the same plight as 
the bankrupt held it is not applicable to liens which, although valid as 
to the bankrupt, are invalid as to creditors. 

As a lien acquired by a particular creditor may be preserved for the 
benefit of ail creditors under 67f, we see no reason why a lien acquired 
for the benefit of ail creditors, especially where its dissolution will 
resuit in giving priority to a particular creditor and thereby militate 
against the best interests of the gênerai body of creditors, should not 
be preserved under 67c. The fact that the appointment of the re- 
ceiver by a state court is the very act of bankruptcy charged in the 
bankruptcy proceedings is immaterial. The policy of the bankruptcy 
act is to préserve liens where préservation will benefit the gênerai body 
of the bankrupt's creditors. 

We conclude, therefore, that the trustée was subrogated to the 
rights of the receiver; that his rights in the machinery, and in the 
$8,800 produced by its sale, were superior to the rights of the bank : 
and that as to those proceeds the judgment of the district court should 
be affirmed. 

The remaining question has to do with the assignment of the book 
accounts. In our view of the case, it is not necessary to consider 
(t'hether under the law of the state of Pennsylvariia an assignment of 
ull the assignor's future book accounts, without limit as to time, as 
security for présent and future indebtedness to the assignée, without 
limit as to amount, may be enforced in equity against the creditors 
of the assignor, or against the assignor's trustée in bankruptcy. In 
the présent case the book accounts were assigned to the bank by the 
firm of Perley & Bro. in the lifetime of Maurice B. Perley. When 
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Maurice died, the paftnership died. The survivor collected the pledged 
accounts, and put the moneys into the same kind of business that the 
partnership hâd been carrying on, but not into the business of the same 
partners. He put those moneys either into his own individual busi- 
ness or into a partnership business in which the partners were him- 
self and one or more of the benefidaries or représentatives of his 
deceased brother's estate. If such a partnership existed, it was a new 
one. The accounts collected by the receiver in bankruptcy and the 
trustée in bankruptcy, aggregating $17,329.40, were collected from ac- 
counts created after Maurice's death. The référée, it is true, finds 
that the survivor of the two brothers was carrying on the former part- 
nership business as surviying and liquidating partner. The record 
of the case shows, also, that the receiver appointed by the state court 
was receiver "for Jonathan A. Perley, surviving and liquidating part- 
ner of the firm of Perley & Bro," and that the bankruptcy court ren- 
dered an adjudication of bankruptcy against "Jonathan A. Perley, 
surviving partner of the firm composed of Jonathan A. Perley and 
Maurice B. Perley, trading as Perley & Bro." But the facts show 
that Jonathan A. Perley was npt acting as surviving or liquidating 
partner. As already stated, Maurice died December 15, 1905. The 
firm then owed the bank $88,355.42. On January 17, 1906, the in- 
debtedness to the bank had increased to $91,835.23, and on September 
12, 1906, to $94,319.17. Was the surviving brother binding the estate 
of his deceased brother by ail his new contracts entered into between 
December 15, 1905, and September 12, 1906 ? Was the estate of his 
deceased brother bound by ail the new notes, aggregating $70,625, 
shown by the record to hâve been made between December 15, 1905, 
and September 12, 1906? If the two brothers had in their partnership 
agreement provided for the continuance of the partnership business 
after the death of one of them by substituting in the place of the de- 
ceased brother his exécuter, the situation would be very différent ; but 
even then the executor would not hâve been obliged to engage in the 
business, and, if he did, he would hâve been personally liable for the 
debts contracted in the business. Wightman v. Townroe, 1 M. & S. 
412; Story on Part. § 70; Wild v. Davenport, 48 N. J. Law, 136, 
7 Atl. 395, 57 Am. Rep. 552 ; Laible v. Ferry, 33 N. J. Eq. 795 ; Bur- 
well V. Mandeville's Executors, 2 How. 560, 11 L- Ed. 378. It is not 
suggested that the deceased brother by will or contract authorized 
the partnership business to be carried on after his death, and there- 
fore the gênerai rule is applicable that the partnership was dissolved 
when he died. 

As it is. conceded that the accounts from which the $17,329.40 was 
collected were created after the death of Maurice B. Perley, they be- 
longed to Jonathan A. Perley individually or to the new partnership 
created at the time of Maurice's death. The assignment of future 
book accounts, made by Jonathan and Maurice, could not bave in- 
cluded the book accounts from which the collections were made. 
Consequently the bank is not entitled to the sum collected. 
178 F.— 13 
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'îkfi t j«<igment of tEe district : couft Will :be afïirme4 a;s. to the $8,800 
ptodmçd by the sale of the machinery. As to the; ,$17,329.40, col- 
lectçd from the bopk; laccoynts, it mil beireversedj.^nd-the claini pf 
the foanfc disallowed, M , 

^BiUFFINGTON, Circuit Judge, dissents. \ , 



UNITED STATES v. NBWPQKT NEWS gEtlPBUILDING & DRY DOCK OO. 

(Circuit Court of Appeals,Fourth Circuit. February 12, 1910.) 

■_/;' "■ ■ ' No.'83T. 

1.' United/States (§ TO*)-— Gonptruction or Contbacts, 

The *il^ tuât a codtract Is to toe construed mogf strongly against the 
partywho prépares It ^pplies to the United States with respect to its con- 
tràdts.witli private parties. 

fiifl., Note. — For other cases, see United States, Cent. Dig. § 53; Dec. 
Dlë. § 70.*] 

2. Uniwed States (§ 70*)-^C<)KSTEtrcTioN and Opération of Conthacts— Ex- 
tra '. Bxpenses. 

Plalntiff built for the' United States tlie armored cruiaer Charleston, of 
9,7(10 tons displaçement, under a contract prepared in the Navy Depart- 
ment Tequirlng the vessel to "be subjected to a trial trip in the open sea, 
under the conditions prescribed or approved by the Secretary of the Navy, 
to test the hull and flttings * * • and the speed of the vessel." 
Plalntiff had prevlously bullt a number of vessels for the department un- 
det éimilar con tracts, and In each case the trial trip had been made 
around stake beats In the open sea, and up to the time of this contract 
the government had neyer tested any vessel of over 3,225 tons by the 
standardizatlon method, and in each of the few cases where such test had 
been made it was by agreement with the contractor. When the Charles- 
ton 'Was completed, the Secretary telegraphed plalntiff to know if a cer- 
tain Btandardizing course would. be acceptable for the trial, to which 
plalntiff answered that it did not understand the contract to regulre such 
test, but ofCered to hâve it made if the extra expense was paid by the 
government. No reply was made to such letter, but the Secretary ordered 
the test made, and also required the usual trial at sea, both of which the 
vessel passed successf ully. The extra expenses of the standardizatlon 
test were considérable. Èeld, that the contract required but a single test, 
and nitist be construed in the light of the previous practice of the dei>art- 
ment on which plalntiff had a right to rely in making its bid; also, that 
the Secretary, by orderlng the standardizatlon test after being notified of 
plaintlff's construction of the contract, and wlthout objecting thereto, im- 
pliedly accepted such construction, and bound the government to pay the 
àddftional expense of such test. 

[Ed. Noté.— For other cases, see United States, Dec. Dig. § 70.*] 

In Error tb'the Ciircuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Action by the Newport News Shipbuîlding & Dry Dock Company 
against the United States. Judgment for plaintiff, and défendant 
brings error. AfErmed. 

This is a wrH of error to a judgment of the Circuit Court of the United 
States for the Eastem District of Virginia, In a suit brought under Act March 
3, 1887, c. 359, 24 Stat. 505 (U. S. Comp. St. 1901, p. 752), commonly known 
as the "Tucker Act," wherein the Newport News Shipbuîlding & Dry Dock 
Company (défendant In error) was plaintiff, and the United States (plaintiff 
in error) was défendant. The Judgment was for $4,999.54, the amount claiméd 
at the trial by the plaintiff corporation, and costs. 

The cotirt below made the following findlngs of facts after hearing the 
évidence offered by the parties: 

"I. The clalmant herein is a corporation Incorjxjrated under the laws of 
the State of Virginia, with its principal office, yards, and plant located at 
the city of Newport News, Virginia, where sald company carries on the ship- 
buîlding business. 

"II. That, beginning with the year 1894, the sald clalmant has been building 
large vessels for the United States government, having built 11 such vessels 
between that time and the SOth day of March, 1901. 

"III. That the provisions with respect to trial trlps in the case of ^Id 
U vessels, Including the phrase 'under conditions prescribed by the Secre- 
tary of the Navy' (Record, p. 25) are substantlally the same as those in the 
contract for the Charleston hereafter reférred to (a copy of which Is ex- 
hiblted with the pétition), with the exception of three gunboats, whose trials 
were not required to be run in the open sea, and ail of the sald vessels, so 
far as speed trials were concerned, were subjeeted to four-hour runs over 
courses measured by the government, and ail upon the open sea, with the ex- 
ceptlon of three gunboats, buoys belng used to détermine the length of the 
course, and stake boats, consistlng of avallable government vessels belng sta- 
tloned along the course. On thèse stake boats, as well as upon the vessel 
undergoing trial, were statloned a corps of observers employed by the gov- 
ernment. The speed of the vessel undergoing trial was determined by the 
measured course, subject to a correction based upon the observation of the 
tidal observers statloned on the stake boats. The government defrayed ail 
expenses of stationlng the stake boats, measurlng and laying out of the course, 
and providlng for the observation. (Record, pp. 5, 6, 25, and 26.) 

"The clalmant ran ail its previous trials by this niethod, and in no instance 
was more than one day required for the speed trials and ail other trials pro- 
vlded in the contract. (Record, p. 112.) 

"Eight stake boats would hâve been required for the Charleston's trial by 
the above method. (Record, p. 7.) Accordlng to the practiee at the time of the 
contract, the speed trial was not to be by standardization method, and no es- 
timate was made therefor. (Record, pp. 10, 11.) 

"IV. That after 1890, and prlor to the date of the Charleston contract, no 
ship any where built for the United States of more than 1,000 tons displace- 
ment had been tried by the standardization method. 

"V. That during the period between 1890 and the date of the Charleston 
contract only thirteen (13) vessels, with a total aggregate displacement of 
6,635 tons, were tried by the standardization method, and, In ail such cases 
of trial, the same was had elther upon the application, or with the consent 
of, the contracter ; whereas, during the same period, thirty-three (33) vessels, 
with a total aggregate displacement of 149,696 tons, were tried by the method 
of having speed trials over a measured course. 

"VI. The cost of standardizing large ships is very much greater than in 
the case of small ships and involves greater times. (See Record, page 30.) 

"VII. That it has been customary in trials previously run by the clalmant 
for the Navy Department to lay down conditions for the trial, but thèse con- 
ditions hâve been conflned to matters of détail connected with the actual 
handling of the ship and her machinery at the actual time of trial. (See 
Record, p. 68.) 

"VIII. That on the 30th day of March, 1901, the clalmant entered into con- 
tract with the United States, through Its Secretary of the Navy, whereby the 
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<%iiufi]^t agreed to consttuet aad complète the armofed eruiser, Gharleston, 
y^^iX' 9,700 tons trial di&plftcement, and wtien completed, as requlred by the 
draSvmgs, plans, and spécifications, and ready for delivery to the Government, 
the clalmant agreed that the sald vessel should 'be subjected to a trial trlp In 
tlie;ôpen,sea, under the conditions prescribed or approved by the Secretary of 
the Navy, to test the hull and flttlngs, machinery, includlng engines, bollers 
and appartenances, the ^qiiipnierit and instaUation of the ordnance and ord- 
naiice outflt and the speçd of the vessel,' and the clalmant guarahteed 'that 
the speed developed by tùe vessel upon sald trial, under conditions prescribed 
or approved by the Secretary of the Kayy, fehall be not léss than an average 
of tvtrenty-two (22) knots ah hour, laalritainèd for four consécutive hours.' 

"The ^bove agreement wàs made in considération of two millions, seven 
hundred and four thousand dollars, and in considération of certain other 
suxns to be paid the clalmant in the event of changes in the plans and spécifi- 
cations or altérations in the contract itself, vphich might be made by the 
United States pursuant to the rights in the contract reserved, a copy of whleh 
sald contract was annexed to claimant's pétition as a part thereof, and the 
samelS'inade a part accorc^ingly thereof, and introduced in the évidence in 
thia case and in the words and figures following: 

"IX. That the staudardization trial Is not such a trial on the open sea as 
is referred to in the provisions of the contract relating to sea trial. 

"X. That the plans and spécifications, as distinguished from the contract, 
which by the sald contract are made part thereof, contain nothing relating 
in any way to the sald triai trlp, or the conditions under which it was to be 
run. 

"XI. That at the time of the completion of the vessel and when she was 
ready fpr trial on the 14th day of June, 19Q5, the Secretary of the Navy tele- 
graphed to the claimant, asking If the Rqckland courge for standardizing the 
Oharleston was not ready on the 28th, whether the Provincetown course of 
25 f athoms would be acceptable, to which telegram the claimant responded 
both by telegram and letter, that according to its construction of the Charles- 
ton contract the trial wasto be the same as in its other prevlous vessels under 
similarly worded contracts, and the claimant further stated that considérable 
extra expense would be involved in the standardization trial, but that, if the 
department insisted upon the change, the claimant would undergo the stand- 
ardization trials, and would submit an estimate of increased cost ; that the 
complainant would prefer to hâve more than 25 fathoms of water to make 
the standapdization trial if such trial was to be had. (See telegram and letter 
exhibitsi , See Beeord, pp. 7, 8.) 

"That no answer was made by the department to thèse communications, 
and on the 15th day of June, 1905, the Secretary of the Navy, by order lu 
writing,. required the claimant to run the standardization trials, notwith- 
stançJîng the. contraetor's protest against the déviation from the prevlous 
practice. (See Record, p. 9.) , 

"That under this order of the Secretary of the Navy the claimant proceeded 
to Provincetown, and successfuUy ran her standardization trials ou the 28th 
day of June, 1905, covering at varying speeds about 100 miles (Record, p. 14), 
and running at her maxinium speed about two hours (Record, p. 16), the run- 
ning of which, wlth conséquent work on engines and bollers, to restore them 
and the displacement of the shlp (see Record, p. 15) to requisite condition for 
the four-hour run of the following day (Record, p. 31), consumed a day of 
twenty-four hours. That the sald day wherein the standardization trials 
were run was a day suitable m every way for the making of the four-hour 
run required by the contract, and but for the running of the standardization 
trial on that day, the four-hour run, and ail the other trials required by the 
contract, might hâve been run (Record, p. 13). On the following day the con- 
tractor successfuUy ran the four-hour trial in the open sea, and the sald 
Oharleston was thereafter in due course accepted by the government. 

"That deep water is essential for the running of a speed trial, and that 
since the trial of the Oharleston it has developed that the Provincetown 
course is one-tenth of a knot slower than the Rockland course, where deeper 
water is had, (See Record, pp. 12, 13.) 
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"ïliat by reason of the requirement of the running of the standardizatiou 
trials the clalmant was put to the additional expense the just and reason- 
able items of labor and materials amount to the suni of $4,999.54, and that the 
said sum represents the necessary eost to the claimant of the runniug of the 
said standardization trials, the items of which are as follows, hère insert: 

•'Trial Trip 41 Charleston. 
"Cousumable Stores (Direct Bllls). 

l(f Toilet paper $ 7 15 

100 Ibs. Calcium 8 00 

4,600 cigars 192 75 

Liquors 91 60 

L. Water 50 00 

Service of Cajrtaiu 250 00 

29,600 Ibs. of iee 40 00 

Drugs 12 70 

Bread 60 70 

Soap & Whiting 6 85 

Groceries 2,864 49 

Coffee & Tea 81 45 

Milk & Butter 145 05 

Liquors 153 55 

250 Cigars 32 50 

Table water and G. Aie 19 55 

Béer 140 75 

Oysters, 10 Gais 12 00 

Laundry work 2 60 

" 120 82 

Supplies (W. A. P.) 118 00 

"Total 14,422 51 

"U. S. S. Charleston, Dr., to Newport Xews Shipbuilding & Dry Dock Company. 
"Labor and Material Chargeable Account of Standardizatiou Trial. 

"To amount expended for labor during 

(7) days trial trip $13,381 67 

1/' of above $1,911 60 

Time of men who went especially on account of 

standardization method 99 06 

$2,010 72 

40% expense account 804 29 

Amount of coal burned from 7 a. m. JuTie 28th 

to 7 a. m., June 29th, 1905, 100 tons $2.70 270 00 

10% expense account 27 OO 

■ 297 00 

Putting aboard 100 tous loose coal @ 40c 40 00 

40% expense account 16 00 

— 50 00 

Amount of oil used from 7 a. m. .Tune 28th to 7 

a. m. June 29th, 1905, 750 gais. (<i. :!5o 202 50 

Direct Bills . $4,422 51 

1/1 of above 6.31 78 

Miscellaneous stores less crédits 1,313 42 

i/î of above 187 63 

■ 1,081 91 

10% on material 108 19 

1 days tug service 75 00 

Job Order #9926 537 98 

" #0027 28 45 

$4,999 5.4 
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"Xil. In ruBnlng a standardlzatlori irlal, ranges are pUt upon shore distant 
at Provliicetown from the course on wUleh the vessel was run, about two and 
one-haK toiles^ Thèse ranges consist of 4x6 scantlings, one of which is set 
néar the shôtë and the other a half mile further Inland. Another slmilar set 
of tlmbers is plàced a mile from the flrst (Record, p. 79,) Stake beats and 
buoys are placed along the course to be traversed by the vessel simply as 
guides to keep the vessel In the channel. One mile from either end of the 
mile course buoys are place<J in order that those in charge of the vessel may 
know when they are comlng on the range. (Record, p. 97.) Five runs are 
made over the course at high speed, followed by nlne runs at varlous speeds. 
(Record, p. 97.) The vessel gets on a Une with the mile stàndardlzation course 
at the flrst buoy, which is placed a mile from the end of the course, the time 
is taken when the flrst two ranges come in Une and the counting of the révolu- 
tions of the screw begins, the time is again taken at the other end of the 
course, when the other two ranges come in Une, at this time the counting 
of thé révolutions ceases. The vessel then proceeds in a long loop so as to 
permit her heading in the opposite direction to the course- traversed to enter 
upon the Une of the course at the buoy one mile distant therefrom, from which 
point she proceeds untll the ranges again come into Une, proceeding as be- 
fore. Tïïls is done for every run the vessel is requlred to make. (Record, p. 
14.) The, runs are made at varying speed, constituting what is called 'pro- 
gressive ^ed trial' (see North Carolina and Montana contracts) ; from such 
runs a cùrve of speed and révolutions are plotted, which curve shows the 
number pf révolutions requlred for any given speed. 

"XIÎI. That the process of standardlzatlon is a speed trial (see Record, pp. 
103, 104) of a distinct charaeter (Record, p. 26). 

"Under the method or triai by stake boàts and buoy, the means of measure- 
ment is provided and paid for by the govèrnmént, and the sole function of the 
contractop is one of performance. By the standardlzatlon method, a large 
part of the means of measure'ment is provided and paid for by the contractor, 
who still remains under the burden of performance, thus resultlng in a great 
saving to the govérnment at- the cost of the contractor. 

"During the period from 1890 to 1905 It was the practice of the govérnment 
to standarize its vessels after recelving the vessel from the contracter by 
trials run by It for such purpose. 

"XIV. That up to the date of the Charleston's trial in June, 1905, no ship 
anywhere built for the United States of greater tonnage than 3,253 tons 
trial displacement had been trled by the standardlzatlon method, and no ves- 
sel had been tried by the standardlzatlon method up untll that time except 
on the application or with the consent of the contractor. 

"During the period between the date of the Gharleston contract and the 
Charleston's trial, eight (8) vessels, with an aggregate tohnage of 103,772 
tons were trled by the older method of stake boat and buoy. (See llst flled 
with Eberle's évidence.) 

"XTV. That the claimant ran the trials of the monitor Arkansas by the 
standardlzatlon method in 1902, but did so for its own convenience, and be- 
cause of the low frecboard of the vessel, Informing the Secretary of the 
Navy at the time it agreed to do so that the contract made no provision 
therefor, to whleh clalm of the contractor the Secretary made no reply. 
(Record, pp. 33, 51, 52.) 

"XVI. Thât the standardlzatlon of a large vessel Involves much more time 
and cost than in the case of a small vessel. 

"XVII. That by circular of the 7th of November, 1903, the Secretary of 
the Navy called for blds on two 13,000-ton battleships — the Mississippi and 
Idaho. By the provisions of the circular, and the provisions in the contract, 
thèse vessels were, under conditions prescribed or approved by the Secretary 
of the ïJavy, to be subjected to 'a speed trial of four hours' duration over a 
measured course' (Record, p. 37); no provisions for standardlzatlon belng 
made thereln. 

"XVIII. That by circular approved September 8, 1904, calling for blds on 
two 14,500-ton armored cruisers — the North Carolina and Montana (Record, 
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pp. 37 and 38)— by appropriate provisions it was provided with respect to trial, 
that the vessels 'stiall be subjected to trial trips, In the open sea, under con- 
ditions prescribed or approved by the Secretary of the Navy, to test the huU 
and flttings, machinery, including engines, boilers and appurteoances, the 
installation of the ordnance and the ordnance outfit, and the speed of the ves- 
sel, and that she shall be accepted only on fulflllment bf, and subject to, the 
conditions and agreements hereinafter set forth: 

" '(1) That the working of the machinery in ail its parts shall be to the sat- 
isfaction of the Secretary of the Navy. 

" '(2) That the vessel shall he subjected to a speed trial of four hours' dura- 
tlon over a measured course, and the party of the first part hereby guarantees 
that the speed developed by the vessel upon the said ttial, under conditions 
prescribed or approved by the Secretary of the Kavy, shall be not less than 
an average of twenty-two (22) linots an hour, during which period the air 
pressure in the fireroom shall not exceed an average of two. (2) inches of water, 
the vessel to be weighted to a mean draft of twenty-five feet ; to a progressive 
speed trial consisting of about twelve runs over a measured mile course at 
varying speeds, in which the actual speed and horse power on eaeh ruu shall 
be aceurately determined ; to an endurance trial, under ail boilers, of twenty- 
four hours' consécutive duration in the open sea, at an average of not less 
than two-thirds of the average horse power actually developed on a suceess- 
ful speed trial of four hours' duration as above required, on which the speed 
and horse power shall be aceurately determined, and the total coal used dur- 
ing the trials shall be earefully tallied and recorded.' 

"XIX. That on the 21st day of July, 1«)5, the daimant presented to the 
Secretary of the Navy his clalm for Inereased compensation on account of the 
change in the contract requirlng sueh standardization trials, and elaiming 
that the running of sueh trials was a déviation from the practlce prevaillng 
at the time of the exécution of the contract. 

"The Secretary of the Navy in efiCect admitted that the running of sueh 
trials was not customary at the time of the exécution of the contract, but 
claimed that he had the right to order the same under the provisions of the 
contract providing that the Secretary of the Navy was authorized to prescribe 
the conditions under which the trial provided for in the contract was to be 
run, against which ruling the eontractor protested, and thls action results 
therefrom. 

"XX. That the standardization method has been adopted by Great Britain 
and Germany in testlng their naval vessels, and is generally belleved by 
marine engineers of the présent day to be the best method of testing the 
speed and endurance of sueh ships, both large and small. A trial by that 
method, in so far as the open sea part thereof is concerned, is more accurate 
in its results, can be made under conditions under which a trial under the old 
method would be impossible or impractlcable, as where the sea is rough, or 
the weather is bad, and is not more expensive to the contracter, except in 
the loss of time and the inereased costs incidental thereto, including, among 
other thlngs, sueh expenses as are herein allowed Ineurred on account of the 
standardization trials made in this instance, than a trial by the old method. 

"XXI. That fourteen naval vessels built by private contractors for the 
United States were tried by the standardization method, by order of the 
Secretary of the Navy, prier to the 30th of March, 1901, the date of the 
Oharleston contract, said vessels having been eonstructed under coutraets 
which, as to the matter of trials, were substantially the same as the Charles- 
ton contract. The names of thèse vessels with the dates of the contracta and 
of the trials, respectively, are stated in the answer of the government in this 
case, the trial of the flrst (that of the Bancroft) having been made January 21- 
23, 189S. And twelve other sueh vessels, which had been contracted for prior 
to the date of the Charleston contract, were tried by that method within two 
years after that date, and before the trial of the Charleston, the names of 
which vessels with the dates of the contracts and of the trials, respectively, 
are also stated in the answer. The names of the vessels referred to in this 
finding, with the tonnage of each, and the date of the respective triaLs, are 
as foUows: 
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Name ot Vessal. 


Tonnkgig. 


Date ol TrlaL 


Bancrott 


S39 
2089 
1000 
1000 
1000 
1000 

279 

148 

146 
65 

280 

200 

20O 

480 

200 

175 

175 

175 • 

196 

196 , 

420 

420 
8225 
3225 

420 

420 


January 21-23, 1893. 


Détroit 


April 10, 1893. 


Newport 


May 27, 1897. 


Viokgburg 


May 29, 1897. 


Marletta 


May 25, 1897. 


Wheellng 


May 28, 1898. 


Farragut 

Dahigren 


October 28, 1898. 
October 23-24, 1899. 


t. A. M. Craven 

' Mackenzle ....'. , 


Deoerober 16, 1899. 
November 29, 1898. 


Bailey 


December 18, 1900. 


Thornton 

Stockton '. 


March 26-29, 1901. 
November 16 and 19, 1900, 


Pérry 


February 25, 1901. 


Shubriok 


April 2. 1901. 


Bagley 


May 15. 1901. 


Barney 


May 9, 1901. 


Bidaie 


July 3i 1901. 


Blakely 


September 28, 1901. 




November 9, 190L 




December 10, 1901, 


Bainbridge 


January 13, 1902. 


Arkansas 


August è, 1902. 


Wyoming 


October 28, 1902. 




May 27, 1902. 




July 8, 1902. 







— ana the trials of ail of sald fourteen vessels by the standardlzation method 
were had elther upon the request or wlth tbe consent of the contracter. 

"XVII. That the Newport News Shlpbullding & Dry Dock Company Is the 
only person owning or Interested in the claim above set forth, and no as- 
signment or transfer of the same or any part thereof or interest therein bas 
been made. 

"That the claimant bas made due demand upon the government for the 
payment of the amount of money sued forj that neither the sald sum, nor 
any part thereof bas been pald. 

"That the claimant bas always borne true alleglance to the government of 
the TJnited States, and bas not in any way aided, abetted, or given encourage- 
ment to rébellion against It ; and that the case made by the claimant is withln 
the jurlsdiction of the Circuit Court of the United States for the Bastern Dis- 
trict of Virginia, at Norfolk." 

L. L. Lewis, U. S. Atty. 

R. G. Bickford, for défendant în error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 



PRITCHARD, Circuit Judge (after stating the facts as above), 
The findings of fact and conclusions of law by the leamed judge who 
tried this case below clearly présent the points involved in this con- 
troversy. The findings of fact are supported by the évidence, and we 
are therefore not incTined to interfère with the same. The rule that 
a contract is to be construed most strongly against the party prepar- 
ing it is well settled, and applies to the government in a case like this 
as well as to an individual. In the case of Garrison v. United States, 
î Wall. 688, 1& L. Ed. 277, the court, among other things, said: 
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"The supplementary agreenient is signed by Gen. Butler and uot by the 
plaintiff. Its doubtful expression should, therefore, according to the well- 
settled rule, be construed against the party who uses the language." 

The facts in this case show that the contract was prepared in the 
Navy Department, and we are justified in assuming that it was drafted 
by a law officer of that department. The parties to it, as appears f rom 
the findings of fact, had, prier to the date of this contract, entered into 
similar contracts, and under those contracts the speed trial was not 
under the standardization method, and the plaintifï below, in making 
its estimâtes, at the time it entered into this contract, did not include 
the same. It is true that between 1890 and the date of the trial of 
the Charleston it had been customary to run such trials, but the court 
below found that in every instance such trials were run by the govern- 
ment at its own expense and after the government had accepted the 
vessel. 

To construe this contract in conformity with the contention of coun- 
sel for plaintifï in error would be to hold that it contemplâtes that 
contractors, under its provisions, shall make two trials. The con- 
tract, which is plain and explicit, provides that only one trial shall be 
made. It says : 

"When the vessel is completed as required by the drawlngs, plans and spéci- 
fications and ready for delivery to the party of the second part, she shall be 
subjected to a trial trip in the open sea under such conditions prescrlbed or 
appro\'ed by the Secretary of the Navy to test the hull and flttings * * • 
and the speed of the vessel." 

Thus it will be seen that the contract provides for "a trial trip," 
which necessarily means only one trip, and which clearly shows that 
it was in the minds of the contracting parties at the time that only one 
trial trip should be made. 

It clearly appears that the government, as well as the contractor, 
understood that the ancient method of trial was to be the one by which 
the Charleston was to be tested. Thus it was to be a trial of speed and 
endurance which was to be obtained during the four consécutive hours 
of its duration. The minds of the parties met in the construction of 
the contract in this respect. That the government understood that 
standardization was not contemplated by the contract is apparent from 
ail the facts and circumstances surrounding the transaction. It had 
uniformly adhered to its policy of requiring trials by the ancient 
method, until the Charleston's trial. Until that time, no ship con- 
structed for the government of more than 3,250 tons displacement had 
been tried by the standardization method, nor until that period had any 
such trial been required of any contractor, in the absence of a re- 
quest for such trial or an assent thereto. It is significant that on the 
7th day of November, 1903, bids on two 13,000-ton battleships were 
accepted, and in those instances the contractual provisions were similar 
to the Charleston, no provision for standardization being made. How- 
ever, on the 8th day of September, 1904, bids were called for on two 
14,500-ton armored cruisers (the North Carolina and Montana), and 
spécial provision was made for a speed trial of four hours' duration 
on a measured course "under conditions prescribed or approved by 
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the Seçretary 6î the Navy, and also a standardizatioft trial," thus 
clearly showing that if was the intention oî the Secretary ôithe Navy 
that, in order to exact the standardization test in addition to the speed 
trial, it was necessary specifically to provide for the same. 

Notwithstanding the facts as we hâve stated them, when the Charles- 
ton was <:ompleted and ready for trial, the Secretary of the Navy in- 
formed the contractor that he desired the trial to be by standardiza- 
tion. The contractor, instead of complying with the request made by 
the Secretary of the Navy, immediately inf ormed him that he under- 
stoôd that the Charleston contract only contemplated a trial by the an- 
cient method, and that to require an additional trial, such as stand- 
ardisation, would resuit in additional expense, and insisted that the de- 
pai-tment should not deviate from its previous practice. However, the 
contractor stated that, "if the Department insists upon the change, we 
will accept the Provincetown course, and will submit estimâtes of the 
increased cost." To this communication it appears that no reply was 
iTiade by the Secretary of the Navy until the loth day of June, 1905, 
at which time the contractor was ordered to proceed with the stand- 
ardization trial, and the contractor thereupon complied with the re- 
quest, incurring the additional expense, for which the judgment was 
rendered by the court below. Thus it will be seen that at the time the 
contractor was requested to make the additional trial the Secretary of 
the Navy was informed that if this trial was made it would be re- 
garded as a change for which estimâtes had not beèn made, and that 
increased costs for the same would be submitted. By the terms of the 
statement made by the contractor at that time, the Secretary of the 
Navy knew that it was the purpose of the contractor to proceed under 
the interprétation which he had placed upon the contract, and his order 
to proceed with the standardization trial, under such circumstances, 
was in the nature of an acceptance of such interprétation. In the case 
of Central Pacific Railway Company v. United States, 28 Ct. Cl. 427, 
in referring to this question, it is said : 

"A construction given to a contract by the express déclaration of one party, 
and the sUent acqulescence of the other prlor to or durlng the service of the 
performance, canuot be repudiatcd after the party has acted upou the faltli 
of It." 

Assuming that the changed clause of the contract does not apply to 
an altération of the duties of the contractor thereunder, nevertheless, 
if the Secretary of the Navy, in the exercise of the inhérent power 
vested in him by virtue of his office, and the statutes relating to the 
same, actually exercised such power by modifying, extending, or en- 
larging the contract, such action on his part necessarily in volves an 
obligation to pay any sùms that may hâve been expended in making 
such modification. In the case of United States v. Corliss S. E. Co., 
91 U. S. 323, 323 (23 h- Ed. 397), the court said : 

"ïhe duty of the Secretary of the Navy, by the act of Aprll 30, 1798, creat- 
Ing the Navy Departnieht, extends, under the orders of the Président, to 'the 
procuretaént of naval stores and materials, and the construction, armament, 
équipaient, and employment of vessels of war, as well as ail other matters 
eonnected with the naval establishment of the United States.' 1 Stat. 553 [c. 
35], The power of the Président in such cases is, of course, limited by the leg- 
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islation of Congress. The législation existing, the discharge of the duty de- 
volving upon the Secretary necessarily requires him to enter Into numerous 
contracts for the public service; and the iMwer to suspend work contracted 
for, whether in the construction, armament, or équipaient of vessels of war, 
when îrom any cause the public Interest requires such suspension, must nec- 
essarily rest wlth him. As, in making the original contracts, he must agrée 
upon the compensation to be made for their entire performance, it would seem 
that, when those contracts are suspended by him, he must be equally author- 
Ized to agrée upon the compensation for their partial performance. Contracts 
for the armament and equipment of vessels of war may, and generally do, re- 
quire numerous modifications in the progress of the work, where that work 
requires years for its completlon. With the improvements constantly made in 
shipbuilding and steam machinery and in arms, some parts originally con- 
tracted for may hâve to be abandoned, and other parts substituted; and it 
would be of serious détriment to the public service if the power of the head of 
the Navy Department dld not extend to providing for ail such possible contin- 
gencies by modifications or suspension of the contracts, and settlement with 
the contractors." 

It would be manifestly unjust to hold that the Secretary of the 
Navy could exercise the power to make modifications in the provisions 
of the contract and suspend the same if needs be, and yet not hâve the 
power to obHgate the government for the payment of any additional 
cost that might be incurred in making such altérations and modifica- 
tions. This would be contrary to ail rules of construction and not at 
ail in harmony with the well-settled law of the land. 

In construing this contract we should treat it just the same as 
though it were a contract between individuals rather than an individual 
and the government as in this instance. The Suprême Court of the 
United States, in referring to this question in Smoot's Case, 15 Wall., 
at page 47 (31 L. Ed. 107), said : 

"In approaching the inquiry into the effect which the action of the bureau 
of cavalry, In adopting thèse new rules for Inspection, had upon the rights of 
the parties to this contract, let us endeavor to free ourselves from the consid- 
ération that the government was one party to the contract, and that it was for 
a large number of horses ; for we hold it to be clear that the principles which 
must govern the inquiry are the same as if the contract were between individ- 
uals, and the number of horses one or a dozen instead of four thousand." 

It is insisted that the previous practice of the government cannot 
influence the construction of this contract. In the case of United 
States v. McDaniel, 7 Pet. 14 (8 L. Ed. 587), the court said: 

" * * * A practical knowledge of the action of any one of the great de- 
partments of the government must convince every person that the head of a 
department, in the distribution of its duties and responsibilities, is often com- 
pelled to exercise his discrétion. He is limited in the exercise of his powers by 
the law ; but it does not follow, that he must show statutory authorlty for ev- 
erythlng he does. No government could be administered on such principles. 
To attempt to regulate, by law, the minute movements of every part of the 
compliçated machinery of government, would évince a most unpardonable ig- 
norance on the subject. Whilst the great outlines of its movements may be 
marked ont, and limitations imposed on the exercise of its powers, there are 
numberless things which must be done that can neither be anticipated nor de- 
flned, and which are essential to the proper action of the government. Hence, 
of necesslty, usages hâve been established In every department of the govern- 
ment, which hâve become a kind of common law, and regulate the rights and 
duties of those who act within their respective limita. And no change of such 
usages can hâve a rétrospective eflCect, tout must be limited to the future. Us- 
ages cannot alter the law, but It is évidence of the construction giveu to It; 
and must be considered binding on past transactions." 
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In this case ît appears, as we hâve already said, that priqr to the 
trial of the Charleston, the universal custom had been only to require 
"a trial," and that the trial by standardization had not, prior to that 
time, been required of any contractor in the absence of an agreement 
on his part to make such trial. Therefore, we hâve what might be 
termed a long séries of transactions between the government and its 
contractors in which contracts similar to the one invoived in this con- 
trovergy were construed to mean that the vessels constructed were to 
be subjectéd to only one trial. The case of United States v. Alabaxna 
Railroad Company, 143 U. S. 631, 13 Sup. Ct. 306 (35 L. Ed. 1134), 
is very much in point. The court in that case, among- other things, 
said : 

"We thlnk the contemporaneons construction thus given by tlie executive de- 
partment of the government, and continued for nine years through six dilïereiit 
administrations of tliat department — a construction which, though incoiisistent 
wlth the iiteralism of the act, œrtainly consorts with the equitles of the case 
— should be considered as décisive in this suit. It Is settled doctrine of this 
court that, in case of ambiguity, the judlcial department will lean in favor of 
a construction given to a statute by the department charged with the exécu- 
tion of such statute, and, If such construction be acted upon for a nuuiber of 
years, will îoolc with disfavor upon any sudden change, whereby parties who 
hâve contracted with the government upon the faith of such construction niay 
be prejudlced. It is especlally objectlonable that a construction of a statute 
favorable to the indlvidual citizen should be changed in such manner as to be- 
come rétroactive, and to require from liim the repayment of nioneys to whlcli 
he had supposed himself entltled'; and upon the expectatlon of which lie had 
made EIs contracts with the government. Thèse priuciples were aunounced 
as early as 1827 in Edwards' Lessee v. Darby, 12 Wheat. 200, 210 [6 L. Ed. OO;!], 
and hâve been steadily adhered to in subséquent décisions. United States v. 
Bank of North CaroUna. G Pet. 29. 39 [8 L. Ed. 308] ; United States v. McDan- 
iel, 7 Pet. 1 [8 L. Ed. 5871; Brown v. United States, 113 U. S. 5G8 [5 Sup. Ct. 
648, 28 L. Ed. 1079] ; United States v. Moore, 95 U. S. 760, 763 [24 L. Ed. 
588]." 

It is insisted by counsel for the government that the meaning of 
this contract is to be determined solely by the language of the con- 
tract itself, and that it provides no spécifie method of trial. We 
cannot give ôur assent to this proposition in view of the facts and cir- 
cumstances surrounding the transaction. Hère the contractor had, 
for a number of years, been engaged in constructing vessels for the 
government, and during that period had been required to make only 
one test. Therefore, in preparing estimâtes with a view of bidding 
for the contract to construct the Charleston, he only based such esti- 
mâtes upon the' requirements that had been exacted by the government 
prior thereto. Thus, in order to properly construe a contract of this 
character, it becomes highly important to ascertain the nature of the 
requirements for the construction of similar vessels prior to the time 
this contract was entered into. In the case of Merriam v. United 
States, 107 U. S. 441 [3 Sup. Ct. 536, 37 L,. Ed. 531], the court said: 

"It Is a fundamental rule that In the construction of contracts the courts 
may looK not only to the language employed, but to the subject-matter and the 
surrounding circumstances, and may avall theinselves of the llght which the 
parties possessed when the contract was madè. Nash v. Towne, 5 Wall. 689 
[18 L. Ed. 527] ; Barreda v. Silsbee, 21 How. 146, 161 [16 L. Ed. 86] ; Shore v. 
Wilson, 9 Cl. & Fin. 355, 5.55; McDonald v. Longbottom, 1 El. & El. 977; Muu- 
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ford V. Gething, 29 L. J. G. P. 110; Carr v. Monteflore, 5 B. & S. 407; Brawley 
V. U. S., 96 U. S. 168 [24 L. M. 622]." 

In this instance the contract was entered into in the light of the cir- 
cumstances attending the exécution of contracts of this character, in 
view of which the contractor had every reason to believe that it would 
not be required to do more than had been required of it by former 
contracts between it and the government, as well as respects con- 
tracts of similar character that had been enteréd into between the 
government and other contractors for like service. 

We hâve carefully considered the cases relied upon by counsel for 
the government, and the contention with respect to the same, but we 
do not think the principles announced therein apply to the case at bar. 

The fact that this contract provides that the vessel shall be subjected 
to "a trial trip upon theopen sea," considered in connection with the 
further fact that only one trial trip had been required prier thereto- 
fore, impels us to the conclusion that the construction placed upon the 
same by the learned judge who heard the case below is correct. There- 
fore the judgment of the lower court is affirmed. 



WEST FORK GLASS CO. v. INNES-WELD GLASS CO. 

(Circuit Court of Appeals, Fourth Circuit. March 2, 1910.) 

No. 940. 

1. Judgment (§ 184*) — Motion— Notice. 

While ail the formalities usual in actions to recover mouey on contract 
are not required when the proceeding is by notice and motion, as author- 
iKed by Code W. Va. 1906, c. 121, §§ 6, 7, 8. the notice must aver the facts 
necessary to show jurisdiction and to indlcate with reasonable certainty 
the grounds on which Judgment is aslied. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 184.*] 

2. OOUETS (§ 414*) FEDERAL CoURTS— JURISDICTION. 

The Circuit Court of the United States sittiug in West Virginia has not 
jurisdiction of ail sults that could be instituted in the state court by no- 
tice and motion for judgment for tlie recovery of money only on contract, 
as authorized by Code W. Va. 1906, e. 121, §§ 6, 7, 8, but only of such 
wherein the facts necessary to establish fédéral jurisdiction generally ap- 
pear. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 414.*] 

3. DlSMISSAL AND NONSUIT (§ 55*) FEDERAL COURTS— WaNT OF JURISDICTION. 

Where a suit to recover money only on contract was instituted In the 
fédéral Circuit Court sitting in West Virginia by notice and motion, as 
authorized by Code W. Va. 1906, c. 121, §§ 6, 7, 8, but the notice dld not 
show facts essential to confer fédéral jurisdiction, and there was nothing 
in the record when a motion to quash the notice was made to show that 
fédéral Jurisdiction existed, the court erred in refusing to dlsmiss the 
action on the theory that such jurisdiction might be subsequentlj' shown 
and appear from the record as finally made. 

[Ed. Note. — For other cases, see Dlsmlssal and Nonsuit, Dec. Dig. § 55.*] 

In Error to the Circuit Court of the United States for the Northern 
District of West Virginia, at Wheeling. 

•For other cases see same toplc & § ntjmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by the Innes-WeldiGlass Company against the West. Fork 
Glass Company. Judgment for plaintiflf; and défendant brings error; 
Reversed. : 

John W. Davis (Davis & Davis ar.d James W. Ewing, on the brief), 
for plaintiflf in error. 

Nelson C. Hubbard (Hubbard & Hubbard, on the brief), for de- 
fendant in error, 

Before GOFP and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

GOFF, Circuit Judge. This writ of error is from a judgment ren- 
dered by the court below on the 25th day of September, 1909, in favor 
of the • défendant in error for the sum of $2,500, with interest and 
costs. The proceeding in the court below was instituted under the 
provisions of sections 6, 7, and 8 of chapter 131 of the Code of West 
Virginia 190(3, which read as follows: 

"6. Àny person entltled to reçover money by action on any contract may, on 
motion before any court which would bave Jurisdiction In an action, other- 
wlse than under the second section of tbe one hundred and twenty-thlrd chap- 
ter of thls Oode, obtain judgment for such money after thlrty days' notice, 
which notice shall be returned to tbe clerk's office of such court twenty days 
before the motion l's heard. A motion under this section, which Is docketed 
under the flrst senion of chapter one hundred and thlrly-one of this Code, 
shall not be discontinued by reason of no order of continuance belng entered 
in it from one day to another, or from term to terni. 

"7. A person entltled to obtain judgment for money on motion may, as to 
any person llable for such money, move severally against each or jointly 
against ail, or jointly against any Intermediate number, and may also move 
severally, against the personal représentative of any décèdent who In his llfe- 
tlme jvasllable ajone, jointly or with others ; and when notice of his motion 
Is not;Served on ail of those to whom it is dlrected, judgment may neverthe- 
less be ,glv€sn against so many of those liable as shall appear to bave been 
served with the notice. Such motions may be made from tlme to time untll 
there is judgment against çvery person llabie, or his personal représentative. 
Defence to such motions may be made ta the sàme manner and to the same 
extent as In actions at law. 

"8. On àinotlon when an Issue of fact Is joined, and either party desires 
it, or when in the opinion ôf the court it is jproper, a jury shall be impaneled." 

The défendant in errôr on the 8th of Màrch, 1909, served on the 
plaintiffînërror a notice in thèse words:' 
"To the West Fork Glass Cojmpany, Clarksburg, West Virginia: 

"Talie notice thatthe unûersigned Innés- Weld Glass Company a corpora- 
tion, by its àttorney wlll, in the Circuit Court of the United States for the 
NortBeijn District of West Virginia, at the United States courtroom in the 
City of 'Wheéllng, on Thu'rsdày, April 8, 1909, at ten o'clock a. m. or as soon 
thereaftet as it càn be heard, move the said court to glve judgment against 
you in its fà^or for the principal suni of twoihousand three hundred aud six 
dollars ^nd ' fbrty-two cents ($2,306.42) and accïued interest thereon from 
Aprli 22, 1907, to the dats of judgment. 

"The sïild daim arlses Under a certain contract made by yopr predecessor, 
the Induçtrial Window Glass Company with H. W. Wëld, assignor to the said 
Innés- Wéld Glàfes Company,' dâtèd june ' 3, 1905, a copy of which contract Is 
hereto annexed. The s^id fClaim is for uupaid commissions aoeruing under 
said contract ùp to the' skld 22nd day of .Aprll, 1907, at the rate of two and 
one-half per cent, upon your net invoices; and the àmounts and dates of the 
several items areknovvn to you and appear fully from your own books. 
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"This notice Is gîTen, and the above motion will be Oiade in pursuance of 
section 6 of ehapter 121 i)f the Code of West Virginia, 

"Innes-Weld Glass Company, 

"By Hubbard & Hubbard, Its Attorneys. 
"Wheeiing, W. Va., March 6, 1909. 

"June 3, 1905. 
"This mémorandum made this 3d day of June, 1905, between the Industrlal 
Window Glass Company, a corporation organized under the laws of the state 
of West Virginia, of the flrst part, and H. W. Weld, of the county of Coolî of 
State of Illinois, of the second part, witnesseth: That in considération that 
the said party of the second part shall keep the sald party of the flrst part 
supplied with désirable orders, at the most favored marlset priées, for the 
products of thelr said factory, the said party of the first part hereby agrées to 
and does appoint the sald party of the second part, its exclusive agent to han- 
dle its entire glass production, for a perlod of flve years, beglnnlng with the 
season of 1905 and 1906, upon a commission to be paid by party of the flrst 
part to party of the second part of 2i/à% upon net invoices. And it is further 
agreed that party of the flrst part reserves the right, if it chooses, to accept 
orders direct in the event priées are more favorable than those obtained by 
party of the second part, subject, however to the right of the party of the sec- 
ond part to hls usual commission as herein specified ; and it is also further 
herein agreed that said party of the flrst part may sell Its produc-t direct 
shpuld the said party of the second part fail to keep party of the flrst part sup- 
plied VFith orders in accordauee with the splrlt and terms of this agreement, 
such orders to be wlthout commission to party of the second part. 
"Witness the foilowing signatures this the date and year above written: 

"[Slgned] Industriel Window Glass Co., 

"By John Koblegard, Prest. 
"[Signed] H. W. Weld. 
"For value received I hereby assign the above contract to the Innes-Weld 
Glass Co., Chicago, 111. [Signed] H. W. Weld. 

"The above assignment is ratifled herewith. 

"Industrlal Window Glass Co., 

"Per John Koblegard, Président" 

This notice, not unusual in the judicial procédure of Virginia and 
West Virginia, has been held by the courts of those states, as serving 
the double purpose of the writ and the déclaration ordinarily issued 
and filed in suits at common law instituted in those states. Gordon 
V. Funkhouser, 100 Va. 675, 43 S. E. 677 ; Reed v. Gold, 103 Va. 37, 
45 S. E. 868; Anderson v. Prince et al., 60 W. Va. 557, 55 S. E. 656. 
While ail of the formalities usual in such actions are not required when 
the proceeding is by notice, nevertheless the suit is an action at law, 
and the averments necessary to show jurisdiction and to indicate with 
reasonable certainty the grounds on which a judgment is asked for 
are essential. While the courts of the United States will in proper 
cases entertain suits instituted by virtue of the statutes of the states, 
still, due regard must be had to the requirements of the fédéral légis- 
lation regarding the jurisdiction of those courts. It is essential that 
the citizenship of the parties should be of the character required by 
the acts of the Congress of the United States, and also that the amount 
in controversy should be as is provided for in that législation. It fol- 
lows that the court below has not jurisdiction of ail suits that could be 
instituted in the courts of the state of West Virginia under the sec- 
tions of the Code referred to, but only of such concerning which the 
parties are citizens of différent states — either the plaintiff or défendant 
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residingi in that district — and the amount in controversy exceeds the 
sum 6f $2,000 exclusive of interest. and costs. 

When the défendant in érror asked. the court below for judgment, 
thé plaintifï in error moved to qùash the notice and the return thereon, 
on the ground that it did net appear from the notice, or from the rec- 
ord of the proceeding, that the court had jurisdiction thereof. This 
motion was overruled, the court holding that the "notice need not ful- 
ly and strictly show the jurisdiction," at the same time anhouncing that 
"such jurisdictîqn must appear from the record as finally made up." 
Such Qther proceedings were then taken,- as resulted in issue joined, a 
verdict by the jury for the sum claimed in the notice, and a judgment 
thereon in favor of the plaintifï below. The writ now under considér- 
ation was then asked for and allowed. 

We think the court was in error in overruling the motion to quash, 
as at the time that motion was made, which was in effect a demurrer, 
there was absolutely nothing before the court, tending to show its 
jurisdiction, save only the allégation and affidavif relating to the 
amount in controversy. There was no allégation as to the citizenship 
of the parties, and it was not shown that either the plaintiff or défend- 
ant resided in the Northern district of West Virginia. When a court 
of the United States finds itself without jurisdiction of a suit it has 
been entertaining, that moment it should direct that such suit be dis- 
missed. If the facts justify it, amendments alleging jurisdiction may, 
in the discrétion of the court, be allowed. If such facts do not exist, 
the dismissal follows as matter of course, for then the suit is one that 
does not really and substantially involve a dispute or controversy prop- 
erly within the jurisdiction of the court. We are unable to concur in 
the suggestion that subséquent proceedings in the case, either pleadings 
or évidence, may be relied on to show jurisdiction. If such a practice 
be adopted, a court after attention has been called to its évident lack 
of jurisdiction, could neVertheless retain à case indefinitely, depending 
on the developments of the future which may eventually îail to estab- 
lish the necêssary jurisdictipnal requirements. 

Défendant in error has called our attention to a number of cases in 
which it has been held by the- Suprême Court of the United States that, 
where the. jurisdiction dépends on the xitizenship of the parties, it is 
sufficient if such citizenship is distinctly averred in the pleadings, or 
appears with ëqual distinctness in other parts of the record. It will be 
fbund that suth cases hâve no application to the case we now consider, 
in which thére is no référence to the citizenship of the parties in the 
déclaration, and where such ornission was called tô the attention of 
the trial court by demurrer. If 'the defect in the pleadings is first no- 
ticed in the appellate court, then the record will be searched in order 
to sustain the jurisdiction, and it is to sUch cases we hâve been cited, or 
to instances in which the court of original jurisdiction erred in its rul- 
ings as to the sufBciency of the allégations relating to citizenship and 
the 'amount in controversy. 

' We are not aware of àhy rule, and do not recall the décision of 
any court, where in limine, as in this case, the jurisdiction is challenged, 
that admits of the considération of other pleadings than those then 
filed in disposing of that matter, or that dèf ers for future considération 
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in connection with testimony yet to be taken, the disposition of the 
question of jurisdiction raised by a demurrer to pleadings clearly de- 
fective. As we décide this case on jurisdictional grounds, we will not 
discuss other questions raised by the assignments of errer. 

The judgment complained of will be reversed, with costs, the verdict 
of the jury will be set aside, and this case will be remanded with in- 
structions to dismiss the notice, unless the court below in its discrétion 
should deem it proper to permit amendments, if plaintifï below submits 
a motion to that effect. 

Reversed. 



LEARY et al. v MUKRAY. 
(Circuit Court of Appeals, Tliird Circuit. February 17, 1910.) 

No. 59 (1,236). 

1. Principal and Subety (§ 175*) — Rigiits of Surety— Recouese to Prin- 

cipal. 

The fact tliat tlie surety on a stipulation for the release of a vessel 
libeled for salvage took from its principal an assignment of tlie policies 
of insurance on the vessel as collatéral security for its lialùlity did not. 
elther legally or equitably, by estoppel or otherwise, relieve the principal 
from his prlmary liability on the bond, or his contingent obligation, ex- 
press or implied, to save his surety from loss by reason of its suretysliip. 

[Ed. Note. — For other cases, see Principal and .Surety, Dec. Dig. § 175.*] 

2. Insurance (§ 479*) — Marine Insurance— Construction of Policy— Amer- 

ican Clause. 

The American clause In marine policies of insurance, providing that, 
in case there is prior insurance, the insurer in sueh policy "shall be an- 
swerable only for so much as the amount of said prior assurance inay be 
déficient towards fully covering the vessel hereby assured," and sliall re- 
turn the preiniuin on the excess, and that in case of subséquent insurance 
the insurer therein shall nevertheless be answerable for the fui! extent 
of the sum insured, is applicable only to cases of double insurance, where 
the aggregate of the policies exceeds the stated value of the propertv in- 
sured, in which case, if the prior insurance equals such value, the subsé- 
quent policy does not attach, and, if less, the subséquent policy attaches 
only to the extent of the deflciency. In either case tlie status of the snb- 
sequent insurer is determined at the date of the risk, and is not deferr^d 
to the occurrence of a loss, nor affected by the amount of such loss, and 
in case of a partial loss the insurers are liable pro tanto in proportion ■ '> 
the amounts for whicli their several policies attached. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1244, ."'245 ; 
Dec. Dig, § 479.*] 

3. Damages (§ 3*) — Injuries for Which Compensation Cannot be Recoveked 

—Exercise of Rigiit of Appeal. 

An appellate proceeding is as much the right of a litigant as the proce îd- 
Ing in the court of first instance, and an appellant cannot be charj;ed 
with liability beeauseof a loss suffered by other parties in iurerest throi'gh 
the insolvency of a third person, which occurred pending the appeal. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. § 3.*] 

4. Admiralty (§ 98*) — Suit in Rem— Forji of Executio.v— Effect of RelfaSe 

oF Vessel on Stipulation. 

Where a libeled vessel Is released on stipulation pursuant to admiralvy 
rule 51, which provides that in such case exécution shall be by the s^n-e 

*For other cases eee same topic & § NnMBEK in Dec. & Am.Digs. 1907 to date, & Rep'rlndei -^a 
178 F.— 14 
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process as on decrees In personam, and especially where the stipulation 
; exprieaslysïoyides that If it remains in force exécution may issue at one 
and' tHe saine time against any and ail parties, on payment of tHe decree 
bic the snrety it Is entitled to a wrlt of Ûëri facias against the principal. 
[Ed. Note.— For other cases, see Admiralty, Dec. Dig. § 98.*] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in admiralty by John J. Leary and James McMasters, owners of 
the naphtha launch White Seal, against the tug Lizzie Crawford, and 
cross-libel by George F. Murray, tnaster of the Crawford. On pétition 
by libelants against the United States Fidelity & Guaranty Company. 
From the decree, libelants appeal. Aiifirmed. 

See, also, 166 Fed. 640. 

T. L,. \yetherill and J. H. Brinton, for appellants. 
Thomas Stokes and George Wharton Pepper, for appeîlee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. On July 1, 1904, a libel in rem was filed 
by John J. L^ary and James McMasters, owners of the launch "White 
Seal," against the tug "Lizzie Crawford," for unlawfully removing 
the launch from a jetty in the Delaware river, upon which she had run. 

On July 27, 1904, George F. Murray, master of the tug "Lizzie 
Crawford," filed a cross-libel against the "White Seal" for alleged 
salvage services in so removing the launch. 

After the launch "White Seal" was attached in this cross-libel suit, 
Leary, as one of her owners and claimants, wished to release her, and 
it was accordingly agreed between the parties that a stipulation for 
value — of $3,000 — should be entered into. He then, on August 31, 
1904, applied to United States Fidelity & Guaranty Company, the use 
appeîlee, to exécute this stipulation as surety, and signed an applica- 
tion to the Company for it, by which, in considération of the Guaranty 
Company's suretyship, he covenanted, among other things, 

"to Indemnify and keep the said Guaranty Company indemnifled from and 
against any and ail loss, costs, charges, suits, damages, counsel fées and ex- 
penses of whatever klnd or nature, which said Guaranty Company shall or 
may, at any time sustain or incur or be put to, for or by reason, or in con- 
séquence of said Guaranty Company's having executed said bond." 

The launch "White Seal" was insured in three companies, the Home 
Insurance Company, the United States Lloyds, and the China Mutual 
Insurance Company, as follows: A policy in the Home Insurance 
Company, dated July 20, 1903, for $1,500; one in the China Mutual 
Insurance Company, dated June 11, 1904, for $3,000 ; and one in the 
United States Lloyds, dated June 16, 1904, for $1,500. Thèse policies 
fuUy insuréd the launch, which was valued in each of them at $6,000. 

On August, 1, 1904, the three Insurance Companies had paid to 
Leary and McMasters, in amounts proportionate to their insurance 
respectively, the sum of $4,050, in settlement of ail claims growing 
eut of the accident to the launch, except the pending salvage claim. 
As the Guaranty Company was about to become surety for the claim- 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ants in the matter of this salvage daim, Leary and McMasters, on 
September 9, 1904, assigned to said company, as collatéral security 
for its liability, by reason of its suretyship, the three policies of In- 
surance above mentioned. On November 11, 1904, Leary, as principal, 
and the Guaranty Company, as surety, executed the stipulation for 
value in the sum of $3,000, releasing the launch : 

"Upon condition, that whereas a suit is now pending In the said court for 
salvage wherein the said George P. Murray, master, etc., is tlie libelant, against 
the naphtha launch "White Seal," and the said John J. Leary is claimànt: 
Now, if the said claimànt shall well and truly abide by ail ord'ers, interlocutory 
or final, of the said court, and of any appellate court in which the said suit 
may hereafter be dependlng, and shall fulfiU and perform the Judgment or de- 
eree which may be Tendered in the preniises, and also pay ail such costs and 
charges as shall be ordered and adjudged to be paid on part, then this 

stipulation shall be void ; otherwise in force, and exécution may issue, by 
vlrtue thereof, at one and the same time against any or ail the parties to this 
stipulation." 

The two cases were heard together, and a decree was entered for 
salvage in favor of the tug "Lizzie Crawford," in the sum of $850 and 
costs. 

From this decree an appeal was taken by Leary, one of the claim- 
ants, in January, 1908. The appeal-bond was filed January 16, 1908, 
and was executed by the Guaranty Company alone, it having waived 
the signature of Leary. The bond recited that Leary and McMasters 
had appealed to the United States Circuit Court of Appeals for the 
Third Circuit, and was conditioned as follows : 

"Now, if the appellants prosecute their appeal to effect, and answer ail dam- 
ages and costs, if they fail to make their plea good, then this stipulation shall 
be void ; otherwise to be and remain in full force and virtue." 

The claim for salvage having been liquidated by the decree of the 
District Court at $850 and costs, the appeal-bond was taken in the 
sum of $1,200, to cover the amount of said decree and any possible, 
costs and charges thereunder, and by reason of the appeal. On Jan- 
uary 30 and 31, 1908, the three Insurance Companies liquidated their 
possible liability to the Guaranty Company, in case the decree for 
salvage was affirmed by the appellate court, by giving the said com- 
pany their bonds, indemnifying it from loss By reason of its surety- 
ship on the appeal-bond. Thèse bonds, respectively, were limited in 
amount in the proportion to the whole liability of $1,200 under the 
appeal-bond, as the amount of the policy of each company bore to the 
value of the vessel. The bond, therefore, of the Home Insurance 
Company was for $300, the China Mutual for $600, and the United 
States Lloyds for $300. On June 28, 1908, the Circuit Court of Ap- 
peals affirmed the decree of the District Court. Thereby, the master 
of the "Lizzie Crawford" became entitled to receive, including costs, 
the sum of $1,188.92. This sum, the Guaranty Company paid, and 
received from the Home Insurance Company and United States Lloyds 
$397.23 each, as their proportionate shares thereof due on their bonds. 
The China Mutual Insurance Company had become in solvant, and 
its proportionate share, $594.46, has never beeil paid. 

On the payment of the amount due, the libelant in the salvage suit 



212- 1T8 FEDERAL ïtEÏ'OETBR. 

marked tlie decree to the use of the Utiited States' Pidelity & Guar- 
ànty Company. This company' then dëmanded payment from Leary, 
and upon his f ailure to reimbùrse, it issued a fieri facias and attached 
the "White Seal." Leary, on August 31, 1908, filed his pétition, ask- 
ing that the "judgmêrtt" bé marked satisfied, and thât the writ of 
fieri facias be dissolved. By agreement of counsel, "L,eary paid the 
amount due into court, apd obtained an order releasing his launch 
from custody and 

"à rule tô show cause why the executloij Issued lu sald action should not be 
stayed, jvn4 the decree marked satisfied of reèord, or such other disposition 
bf tlie mattër as the court may liereaf ter direct." ., 

In; support of the rule, several dépositions were submitted by the 
appellants, to show, first, that the appçllee was estopped from enfor- 
cing appellants' bond by the said writ of fieri facias, or otherwise, by 
reason of its alleged knowledge that appellants had no further interest 
in the case, after settling with the Insurance Companies on August 
1, 1904, and bécause it knew, as was alleged, that the Insurance Com- 
panies alone were interested in tHe further prosecution of the suit, 
and were the real parties in interest; and second, because, by taking 
counter-bonds of indemnity from the Insurance Companies, it limited 
the liability of the latter companies and reduced the value of its se- 
curity. 

The first ground above stated was the only one urged by the peti- 
tioners for the rule in the court below, upon which the court was 
asked to quash the said writ of fieri facias and order the decree in the 
salvag'e suit to be satisfied. In its answer to the pétition for the rule, 
the Guaranty Company denied that it knew that Leary had no interest 
in the case after August 1, 1904, and averred that the record shows 
that Leary had an interest in the suit after this date, as one of the co- 
obligors with the Guaranty Company in the bond filed in the salvage 
suit, to enabk Leary to obtain possession of his launch. 

The mère assignment of the policies of insurance to the Guaranty 
Company, as collatéral security for their liability as surety on his 
bond, did not either legally or equitably, by estoppel or otherwise, re- 
lieve Leary from his primary liability on his bond, or his contingent 
obligation, express or implied, to save his surety, the Guaranty Com- 
pany, from ail loss and damage by reason of its suretyship ; much 
less could any understanding or arrangement between Leary and the 
Insurance Companies, to which the Guaranty Company was not a 
party, work any estoppel upon it in the premises. 

Judge MePherson, in the court below, discharged the rule and or- 
dered that the money in the registry of the court be paid to the use 
libelant, the United States Fidelity & Guaranty Company. From this 
decree, the présent appeal is taken. In his opinion, Judge MePherson 
thus disposes of the first ground, and the only one as it appears, urged 
by the petitioners, either in their pétition or argument on the rule, in 
the court below : 

, "This Is an effort by the owners of the launch to use paroi testimony for 
the purpose of escaping the conséquence of two written contracts, namely. the 
application to the surety company entered into on August 31, 1904, and tlie 
stipulation entered Into on November 11, of that year. I hâve read and cou- 
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sidered the dépositions talcen In support of tlie ruie, and I do not think it nec- 
essary to say more than pronounce tliem insuflicient to accompllsli the resuit 
souglit by the respondeuts. No doubt ttie surety coiupany knew tliat tlie In- 
surance eompanles M-ere interested in tlie action froni tlie beglnning, for it 
took tlieir obligations as collatéral secnrlty for its own undertaking, but in niy 
opinion the évidence does not establish the fact that it accepted the companies 
as a substitute for the présent respoudents, and agreed to look ouly to tbe 
companies for reimburseiuent in case it should be obliged to pay tlie salvage 
that was demanded by the tug. Such paynient in part, it bas beeu couipelled 
to make, and it was therefore entitled to bave the deeree niarkerl to its use 
and to issue executioB thereon to recover this sum froni its principal, upon 
whom rested the primary obligation to pay tlie salvage award." 

In this opinion, we concur. 

We turn, then, to the other proposition now contended for by the 
appellants, viz., that by taking the counter-bonds of indemnity froni 
the Insurance Companies, the Guaranty Company Hmited the liabihty 
of the latter companies and reduced the value of the security held by it. 
It will be remembered that the appellants, as owners of the damaged 
launch, had settled with the three Insurance Companies, by receiving 
from them a payment aggregating about ^4,050, in full satisfaction of 
ail claims and demands on account of their loss, "with the exception of 
the pending salvage claim of the tug "Lizzie Cravvford." The total 
loss thus settled for was paid by the three Insurance Companies re- 
spectively in the proportion which the amount covered by each policy 
bore to $6,000, the total insurable value of the launch. The Home 
Insurance Company, therefore, whose policy was for $1..')00, contrib- 
uted one-fourth of the loss, or $1,006.35 ; the China Insurance Com- 
pany, whose policy was for $3,000, contributed one-half of the loss. 
or $2,013.50; and the United States Lloyds, whose policy was for 
$1,500, contributed one-fourth of the loss, or $1,006.25 ; making a 
total of $4,035. On the basis on which this settlement was made, each 
Insurance Company was still liable in the same proportion for what- 
ever sum should be decreed against the insured in the salvage suit, to 
the extent of the balance covered by the policy, after deducting the 
amount already paid. So that the Home Insurance Company was 
bound to contribute to the reimbursement of any amount paid by way 
of salvage, by the claimants or their surety, to the extent of $4-93.75, 
or their proportionate part thereof ; and the China Mutual Insurance 
Company was bound to contribute to the reimbursement of any amount 
paid by way of salvage, by the claimants or their surety, to the extent 
of $987.50, or their proportionate part thereof ; and the United States 
Lloyds were bound to contribute for the same purpose, the sum of 
$493.75, or their proportionate share thereof. 

This was the situation when, on September 9, 1904, the appellants 
assigned thèse policies to the Guaranty Company, as collatéral security 
for the bond it was about to exécute. In January, 1908, after the 
deeree of the court below, fixing the amount of salvage at $850 and 
costs, the appeal-bond given by the Guaranty Company, for $1,200, 
made that sum the limit of any liability on its part, and therefore the 
limit of the aggregate amount that could be demanded, by way of in- 
demnity, from the Insurance Companies. Accordingly, the indemnity 
bonds already referred to were executed by the three Insurance Com- 
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panies, eàch for its part of the $1,200, in the proportion above indi- 
cated, the bond of the Home Insurance Company being for $300, 
thatof the China Mutual for $600, and .the United States Lloyds for 
$300. ' This, of course, was the ultimate and extrême liability of each 
of the eompanies upon their policies held as collatéral by the Guaranty 
Company upon the basis adopted by the appellants in their settlement 
With thé said Insurance Companies. If the liability of thèse Insurance 
Companies was correctly represented by the method of settlement hère 
adopted, no complaint can be made by the appellants on the ground 
that the China Mutual Company, after the giving of its bond of in- 
demnityj became insolvent and has never paid any part of the sum for 
which it therein became liable. Appellants, however, contend that, 
by virtue of the so-called "American clause," contained in each of the 
aforernentioned policies, the Home Insurance Company was liable for 
any loss to the fuU amount of the sum named in the policy, and not to 
merely a ^pro rata share "of said amount. 
This clause, as contained in each of the policies, is as follows : 

"Provided always and it Is hereby further agreed that If the said insured 
shall hâve made any other insurance upon the vessel aforesald, prior in day 
of date to thèse policies then the said assurera sihall be answerable only for 
so much as the amount of said prier assurance may be déficient towards f ully 
co^yering the vessel hereby assured and the said assurers shall return the pre- 
mlum on so much of the sum by them assured as they shall by sueh prior as- 
surance be exonerated from. And in case of any assurance upon said vessel 
subséquent in day of date to this policy the said assurers shall nevertheless 
be answerable for thé f ull estent of the sum subscribed hereto without right 
to clalm contribution from said subséquent assurers and shall accordingly be 
entltled to retain the premlum by them recelved in the same manner as if no 
subséquent assurance had been made." 

It seems somewhat remarkable that this important clause, which for 
so long a time bas been f ound in American policies, should not hâve 
more often been the subject of interprétation and construction by the 
courts. There is an almost utter absence of such an interprétation in 
the cases cited by either the appellants or appellee. Whiting v. Inde- 
pendent Mut. Ins. Co., 15 Md. 297, decided in 1859, does, however, 
clearly and instructively discuss the origin and meaning of this so- 
called "American clause." The same may be said also of the case of 
American Ins. Co. v. Griswold, 14 Wend. (N. Y.) 399. 

It is to be noted that the language of the policy containing this 
clause is, that the "assurers shall be answerable only for so much as 
the amount of said prior assurance may be déficient towards /wWy cov- 
ering the vessel hereby assured." The appellants, however, construe 
the clause as if the language had been, "shall be answerable only for so 
much as the amount of prior insurance shall be déficient towards fuily 
covering the loss sustàined," which is quite a différent thing from 
fuUy covering the value of the vessel. - So that, the stipulation is in 
efifect, as saiid by the court in the Maryland case, 

"that if there be a prior insurance, the underwriter shall not be answerable on 
a subséquent policy, except so far as the amount at risU may remain uneovered 
by the preyious Insurance; that is, If the prior policy is sufficleut in amount 
to cover the -wliole value of the thing at risk, then the subséquent policy does 
not attaCh, the underwriter is at no risk, and the preinimn is to be retuvned. 
So far as the amount at risk remains uneovered by prior insurance, a subse- 
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quent policy does attach, and the second underwriter is pro tanto Uable upon 
his policy, and entitled pro tanto to retain the premium. It wpl be observed, 
that tlie stipulation is not, that the underwriter is to be exempt from llability, 
if there has been prlor Insurance to an amount sufQcient to cover the loss, 
but that he is not answerable at ail upon his contract, unless tljere be some- 
thing to which his policy can attach remalnlng uncovered by prior Insurance. 
When we look at the latter part of the clause, which provides for the case of 
a subséquent Insurance, the meaning of the wbole is allk.e clear and free from 
difficUlty." 

In other words, the clause under discussion was meant to apply to 
cases of double insurance ; that is, where the first insurance or divers 
insurances upon the same interest and the same subject-matter and 
against the same risks, in favor of the same assured, are made in pro- 
portions exceeding the value of the thing- insured. The détermination 
of the status of the second insurer is made, therefore, at the commence- 
ment of the risk and is not deferred to the occurrence of a loss and 
the ascertainment of the amount thereof. Joyce, in his work on In- 
surance (section 2496), says: 

"If, however, several policies of différent dates are issued upon a ship, but 
the entire amount does not exceed the estlmated value of the property insured, 
then it is held that the insurers are ail liable, pro rata. The 'American 
clause' is held only to apply in cases of double insurance." 

This seems to us the most philosophical interprétation of the clause 
in question, and one which answers the obvions purpose of such a 
provision, as applied to marine insurance. On the contrary, the inter- 
prétation contended for by the appellants leads to the undesirable re- 
suit that the second insurer is discharged in ail cases where the amount 
of the loss does not exceed the amount insured by the prior policy, 
and in no case is liable for more than the excess. 

It is significant, also, that the settlement made by the appellants with 
the Insurance Companies for their loss, ignored the interprétation they 
now put upon this proviso in the policies. It would seem, also, that 
there is an express undertaking in the policy of the Home Insurance 
Company that it sliould pay only a pro rata share of a partial loss, as 
it contains this unequivocal stipulation : 

"In lieu of déductions, new for old, it is hereby understood and agreed that 
in case of claim for damage under the policy * * * this company shall 
be liable only for the excess of same over the sum of one huudred dollars 
($100.00) and in ail cases in proportion as the sum herein insured bears to the 
agreed value of said vessel, as herein stated." 

It is contended, however, by the appellee, and in this contention we 
agrée, that even if the meaning of the clause was as appellants con- 
tend, as a matter of fact the action of the Guaranty Company, in tak- 
ing the counter-bonds of indemnity from the Insurance Companies, did 
not diminish the Guaranty Company's security. Of course, if this 
clause is to apply, it must be considered with référence to the loss, 
taken as a whole, as the loss by reason of the salvage decree was only 
the smaller part of the loss for which settlement was made. The total 
loss, including the $4,050 paid to the appellants. and the salvage loss 
of $1,188.92, makes a total loss of $5,238.92. The amount of insur- 
ance prior to that of the Lloyds, covered by the policies of the Home 
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and the China Mutual Companies, was $4,500. The Lloyds were 
therefore liable under their policy for $738.93, but as they had al- 
ready paid $1,006.35 on their settlement with the appellants, nothing 
more could be claimed from them. The failure of the China Mutual 
did not alter the position of the Lloyds, for if the latter policy did 
not attach when the former company was solvent, by reason of the 
"American clause," it would not attach by reason of its insolvency. 
Ryder v. Phœnix Ins. Co., 98 Mass. 185. The Uoyds, therefore, 
could not hâve been held Hable for any further contribution to the 
loss, according to appellants' theory, unless the Guaranty Company had 
received their counter-bond of indemnity. So that, if this bond had 
not been taken, the loss which would hâve to be borne by appellants 
would hâve been $738.93, instead of $594.46, as at présent. 

There was therefore no dépréciation of the value of the collatéral 
while in the hands of the appellee, to the injury of the appellants, and 
no in jury was sufïered by appellants by reason of the Guaranty Com- 
pany having taken the counter-bonds of indemnity from the Insurance 
Companies for an amount sufficient to cover the liability fixed and 
liquidated by the decree awarding salvage to the libelant in the cross- 
libel. The indemnity taken from the three companies at that time 
was sufficient to secure the Surety Company. It was in the nature 
of a settlement of liability of the three companies for a contingent 
but • ascertained loss. It was not for the Surety Company to antici- 
pate the insolvency of one of the companies whose policies had been 
given to it as collatéral by the appellee. It acted in good faith and 
with reasonable business prudence in taking the indemnity bonds. 

The suggestion that the Surety Company was responsible for the 
delay occasioned by the taking of the appeal, and the conséquent loss 
by reason of the insolvency of the China Mutual in the meantime, 
would, if concurred in, penalize parties who sought the adjudication 
of their rights in the courts open to ail citizens for that purpose. An 
appellate proceeding is as much the right of a litigant as the proceed- 
ing in the court of first instance. Conceiving, as we do, that there is 
no question as to the liability of the appellants to the Guaranty Com- 
pany on their stipulation for value in the salvage suit, as well as upon 
the appeal bond, we are not prepared to consider with favor the tech- 
nical objection that a writ of fieri facias could not appropriately issue 
on a decree in rem. The property in this case having been delivered 
up on stipulation, as provided by rule 51 of the Admiralty Rules of the 
District Court, the "exécution shall be by the same process as on decrees 
in personam." It sliould also be notéd that there is an express agree- 
ment in the stipulation for value, that if the same be not void, it shall 
remain in force "ând exécution may issue by virtue thereof at one and 
the same time against any and ail parties to this stipulation." This 
provision, under the rules of practice, would be available to the Guar- 
anty Company, as use libelant, as against the principals in the stipula- 
tion. 

The decree of the court below is therefore affirmed. 
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BRYAN V. BLISS-COOK OAK CO. et aL 

(Circuit Court of Appeals, Elghth Circuit April 18, 1910.)' 

Nos. 3,069-3,073. 

1. Deeds (§ 165*) — Beeach or Condition— Fobfeituke. 

A breach of a condition subséquent In a deed does not per se produce a 
reversion of the title. 

[Ed. Note. — For other cases, see Deeds, Cent. Dlg. § 521; Dec. Dlg. § 
165.*] 

2. Deeds (§ 168*) — Condition Subséquent— Forfeituee—Re-Entrt. 

Be-entry for condition brolten Is a proper method of effecting a forfel- 
ture, not because necessary as a resumption of seisin and essential to a 
transfer of title, but as an unequlvocal manifestation of the grantor's pur- 
pose to take charge on the breach of the condition subséquent ; any other 
method possesslng such characteristics being equally avallable. 

[Ed. Note.— For other cases, see Deeds, Cent. Dlg< § 529; Dec. Dlg. § 
168.*] 

S. Raileoads (§ 72*) — Condition Subséquent— Beeach. 

A deed for lands to a railroad company recited a considération of spé- 
cifie amounts of the flrst-mortgage bonds and capital stock of the Com- 
pany and the building and completion of the railroad wlthln three years. 
The habendum ended wlth a proviso thàt the railroad should be built and 
completed wlthln three years, and the warranty clause concluded wlth the 
récital, "Subject only to the condition that, If sald railroad be not built 
and completed wlthln three years from date hereof, sald lands shall revert 
to the estate" of the grantee. The railroad company not only failed to 
bulld the road, but was not instrumental in its construction. The road 
subsequently built was constructed by another company, not under a con- 
tract wlth the grantee, but in spite of It; the grantee's enterprise being no 
more than an attempt to bulld the road and flnally abandoned. Beld that, 
there having been varions acts sufficlent to termlnate the railroad's con- 
ditlonal estate, It held no title to the land under the deed. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. §§ 168-178 ; Dec. 
Dlg. § 72.*] 

Appeals from the Circuit Court of the United State« for the Eastern 
District of Arkansas. 

Actions by W. S. Bryan against the Bliss-Cook Oak Company and 
others, against Edwin S. Layman, and against William Bagnell, and 
by M. G. Ryder against the Bliss-Cook Oak Company and others, and 
by S. h. Moser against Edwin S. Layman. Decree for défendant in 
each case, and complainants appeal. Affirmed. 

Julian Ivaughlin (J. W. Dickinson, George W. Murphy, Charles T. 
Coleman, and W. M. Lewis, on the briefsj, for appellants. 

John B. Jones, for appellees Bliss-Cook Oak Co. and others. 

George B. Rose (U. M. Rose, W. E. Hemingway, Elmer H. Adams, 
D. H. Cantrell, and J. F. Eoughborough, on the briefs), for appellees 
Layman and Bagnell. 

Before HOOK and ADAMS, Circuit Judges, and McPHERSON, 
District Judge. 



*For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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HOOK, Circuit Judge. Thèse were suits to quiet title to lands in 
Arkansas. The défendants prevailed in the trial^ court, and complain- 
ants appealed. 

The côhîitiofl source of title was Edmond McGehee, who died testate 
in 1865. The complainants cjaim under a deed made in 1873 by the 
executors of his will to the St. Lrouis & Memphis Railroad Company. 
The défendants claim under a deed in 1881 from his devisees to Horace 
R. Allen; The case turns upon the effect of the deed to the railroad 
Company and the question whether the estate conveyed by it was, ter- 
minâtedi The same or a like déed was bef ore us in Rannels v. Rowe, 
74 C. C. A. 376, 145 Fed. 396, which was, however, a case between 
other claiinants and involved other lands. The deed recites a con- 
sidération: of specified amounts of first mortgage bonds and capital 
stock (jf the Company atld'"the building and completion of said railroad 
in three years from date hereof." The habendum clause ends with 
a proviso that the railroad shall be built and completed within the three 
yeafs aftçr date, and the warranty clause concludes with the following: 

"SuBject only to the condition that if Said railroad le not built and com- 
pleted within three years from date hereof said lands shall revert to the estate 
pf Edmond, McGehee, deceased." 

It was held in Rannels v. Rowe that the estate conveyed to the rail- 
road Company was upon condition subséquent. It appeared from the 
evidçnçe in that case that, while the railroad was not built within the 
limited period, earnest efforts were made and a large amount of 
money expended, and that finally, through a contract between the St. 
IvOuis & Memphis Company and another railroad company, the latter 
built a railroad in 1889 substantially on the line of the original survey, 
and utilizëd the roadbed and works of the former. It also appeared 
that during this period nothing. was done to take advantage of the 
breach of the condition subséquent, save the exécution and recording of 
the deed from McGehee's devisees to Allen. It did not appear that the 
railroad company, the grantee in the deed of 1873, knew of the subsé- 
quent conveyance; but it was affirmatively shown that it went ahead 
and caused the railroad to be built, although after the time limited. 
Under the law of Arkansas it was not charged with notice of a deed 
igiven and recorded after its own was put upon the records. Birnie v. 
Main, 29 Ark. 591, 595. Under thèse circumstances we also held in 
Rannels v. , Rowe that the condition had been perf ormed bef ore the 
right of forfeiture was effectively asserted, and the grantees of the St. 
Louis & Memphis Company were entitled to hold the property. The 
breach of the condition subséquent did not per se produce a reversion 
of the title. Not only was an affirmative act evincing a purpose to for- 
feit necessary, but the grantee should bave been actually advised of it 
before fùlïillment of the condition, or the act should hâve been of such 
a character as under the law afïected it with notice. We hâve no dis- 
position to question the soundness of the conclusions in that case, nor 
would it be profitable to explore the old learning respecting f eudal 
tenures, livery of seisin, and the like, much of which bas been dis- 
carded as unsuitable to American institutions. The ancient history of 
re-entry and its, functions is quite beside the question. Re-entry for 
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condition broken is still a proper method of effecting a forfeiture, not 
because it is necessary as a resumption of seisin and essential to a trans- 
fer of title, but because it is an open and unequivocal manifestation of 
the purpose of the grantor to take advantage of the breach of the 
condition subséquent. Any other method possessing those charac- 
teristics would suffice. 

The complainants rely strongly upon Rannels v. Rowe. But the 
évidence in the cases at bar is radically différent in important respects. 
It appears hère beyond question that the St. Louis & Memphis Com- 
pany not only failed to build the railroad itself, but was not instru- 
mental in its construction. The railroad that was finally built was 
not built under or pursuant to a contract with that company, but in 
fact despite it. The closest connection it had with the later enterprise 
consisted of unsuccessful efforts to make a contract for the use of its 
surveys and work, and, failing in that, to obtain compensation for an 
actual use of them which it asserted was made, but which the new 
Company denied. It is even doubtful that it ever issued and delivered 
the mortgage bonds and stock recited as part of the considération for 
the deed from McGehee's executors. The St. Louis & Memphis enter- 
prise was not much more than an attempt, doubtless in good faith, 
which was abandoned as a failure through stress of circumstances ; 
and the condition subséquent was never performed by that company 
or by its procurement. Moreover, it appears there were various acts 
sufficient under the circumstances to terminate the estate upon condi- 
tion. 

The decrees are affirmed. 

NOTE.^The following is tlie opinion of Trieber, District Judge, flled in the 
court below: 

TRIEBER, District Judge. There are several questions of law involved 
in thèse cases, which hâve been, so far as tliis court is concerned, conclusively 
settled by the Circuit Court of Appeals in Rannels v. Rowe, 74 C. O. A. 376, 
145 Fed. 296. Whether that court erred, as Is urged by counsel for défend- 
ants, In some of its conclusions, is not for this court to say. Unless the Su- 
prême Court of the United States, in a later decisio]i, holds squarely the oth- 
er way, or the Court of Appeals overrules thèse conclusions of law, they are 
conclusiye on this court. That case lias conclusively settled, first, that the 
conditions in the deeds in thèse cases are conditions subséquent, and not con- 
ditions précèdent; second, that deeds of executors without authority from a 
court of compétent jurisdiction, there being no power under the will to con- 
vey, are void, and do not affect the devisees or heirs ; third, the conveyance 
to the défendants by the devisees and heirs at law of Edward McGehee, with- 
out notice to the railroad cornpany or its grantees, was not équivalent to a 
re-entry or notice of forfeiture for breach of the conditions subséquent; 
fourth, that the joiuder of the widow in the deed to the railroad company as 
one of the executors, without lawful authority, was a conveyance of her un- 
divided one-half interest in the lands devised to her by the testator. 

On behalf of the plaintifCs it is claimed that the executors were authorized 
by the probate court of the state of Mississippi to make this conveyance. In 
view of the fact that the lands were situated in Arkansas, and that the law 
is well settled that while courts of chancery, acting as such, or, where there 
may be authority granted, the probate court, may act upon the persons, hav- 
ing Jurisdictlon of them, and compel them to make a conveyance, which 
would convey the title, It cannot b© done, in the absence of such a law, 
so as to affect the title to lands in another state. Only the courts of the 
State in which the lands lie can authorize their sale or conveyance. Boy ce' s 
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Ex'rsv. Grundy, 9 Pet. 275, 9 L. Ed. 127; Miss. M. R. R. Co. v. Ward, 2 
BlacU, 485, 17 L. Ed. 811 ; Northern Indiana E. R. Co. v. Miehigan Central 
E. R. Co., 15 How. 233, 14 L. Ed. 674 ; Carpenter v. Stransre, 141 U. S. 87, 
105, 11 Sup. et. 980, 35 L. Ed. 640.' The Stipreme Court of this state has gone 
so far as to hold that although, by statute of this state, admlnistrators and 
executors appointed by courts of foreign states uiay main tain actions to re- 
cover assets belonging to the estate, although real estate is not expressly ex- 
cluded by the statute, stlll they cannot maiutain an action for recovery of 
real estate, and that the statute applles only to persoualty. Fairchlld v. Ha- 
gel, ^ Ark. 61, 14 S. W. 1102. For this reason, assuming that the probate 
court of the state of Mississippi did authorize a conveyance, it would not af- 
fect thé title to lands in Arkansas, as it could not grant such autliority, so as 
to dlvest the devisees or tieirs of McGehee of the title. 

It is also claimed on the part of the défendants that Mrs. McGehee elected 
to take dower, and not under the will, and that for that reason her convey- 
ance did not convey title to the one-half whlch was devlsed to her by the 
will; but as the évidence fails to show that such élection wàs made within 
the tlmé prescribed by the statutes of Arkansas, and in the courts of the 
state of Arkansas, the provisions of the wlU do apply and convey title to her. 
Apperson v. Bolton, 29 Ark. 418; Pumphry v. Pumphry, .52 Ark. 193, 12 S. 
W. 390. It is also claimed on the part of the plaintifCs that in view of the 
fact that the estate was rnsolvent, and so declared by the courts of the state 
of Mississippi, the lands would be subject to the payment of debts, and would 
be assets in the hands of the executors, and that, being authorized by the pro- 
bate court of Mississippi to sell them for the payment of debts, the title would 
pass; but the court cannot sustain this contention. The Mississippi court 
had no rlght to authorize a sale, as before stated, eonceding that the estate 
was insolvent. It is the well-settled law of Arkansas that, unless the admin- 
istrators or executors or ereditors of the estate procure a sale to be made 
within seven years from the time the will is probated or the administra- 
tor is appointetl, the statute of limitations bars any further action, and 
the title of the heirs or devisees becomes perfect. AU thèse questions of law 
are well settled, and I présume counsel are famlliar with the decisi(nis of the 
courts, and for this reason they need not be cited exteuslvely. Mays v. Rog- 
ers, 37 Ark. 155 ; Eoth v. Hollaud, 50 Ark. 633, 20 S. W. 521, 35 Am. St. Eep. 
126. 

Both parties in the Layman Cases claim that they were In possession. Mo- 
ser daims to hâve taken possession in 1908 of a small, tract of laud, a 40- 
acre tract, and built a little shanty on it, and lived there ; and he claims that 
by taking possession of that tract, and building a little house ou it, doing 
nothing elseshowing an exercise of acts of ownership, except to tell people 
and post notices of claim of title, put him in possession of the entire 24,000 
acres. Such possession was not sufticient to cover the entire 24,000 acres ; 
but, aside from that fact, it is immaterial who was in possession, because it 
was not for seven years, so as to vest title in him or those whom he repre- 
sented under the statute of limitations. The only différence it would make 
would be whether he could maintain this action in equity. That is immate- 
rial, if neither party is In possession. Under our statutes an action to quiet 
title may be maintained In a court of equity without possession by the plaln- 
tlffs, if the lands are wild and uuoccupied, as the court flnds thèse lands 
were. The defendant's possession of the Boston farm by its grantors was not 
possession of the other lands. It was held under différent, conveyauees. It 
was not contiguous to those lands ; there being a strip of two sections be- 
tween that farm and the lands in controversy. Thèse two sections betweeu 
this property and the Boston farm, as well as tlie lands in controversy in the 
I^yman Cases, were mortgaged by the Desha Land & Timber Company in one 
deed; and it is claimed that possession of one tract under that deed by de- 
fendant Is possession of ail. I do not think that the évidence justifies a find- 
ing that possession of the défendants and their grantors was such as to in- 
vest them with title to ail of the lands under the statute of limitations. 

As to the building of the railroad, or the extension of it, while no doubt it 
was under claim of title, yet it only çovered a small part, and they abaudoned 
it afterwards before it had ripeued Into a title by adverse possession. The 
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possession was so desultory that the couut is uuable to fiud tliat they had 
open, iiotorlous, and continuons possession for more tlian seven years of ail 
thèse lands. Nor does the court flnd that its possession is such, in view of 
the peculiar facts in thls case and the large acreage of lands involved, that 
a court of equity is without jurisdictlon to maintain a suit to quiet tltle such 
as was instituted by the plaintiffs in thèse actions. 

The next claim made by the défendants is that they pald taxes for more 
than se^en years prior to the institution of this suit, claiming they owned the 
lands under color of title, and for more than three years after the passage 
of the aet of 1899 (Acts 1899, p. 117), and that thèse acts Invested tUem with 
a good tltle. Now, if that were ail there is iu the case, the court would so 
hold ; the proof s showlng conclusively that the défendants pald taxes for 
more than seven years continuously and for more than three years after the 
passage of the act except as to those tracts of land which were forfeited for 
the nonpayment of taxes, and were sold, although redeemed before a year had 
expired. Towson v. Denson, 74 Ark. 302, 86 S. W. C61 ; Lumber Company v. 
Hardin, 78 Ark. 95, 92 S. W. 1118. affirmed 207 U. S. 580, 28 Sup. Ct. 25S, 52 
L. Ed. 350. As to the tracts sold for taxes, the court holds, in view of what 
was decided by the Suprême Court in Wyse v. Johnson, 83 Ark. .520, 104 S. 
W. 204; in construing thls act of 1899, that the act requires the continuons 
payment of taxes for a full period, and the sale for nonpayment of the taxes 
for one year broke this continuity, and as to thèse tracts défendants' claim 
under the aet of 1899 cannot be maintained. But as to the other lands, de- 
fendants'' claim of tltle became perfect under the act of 1899. 

Plaintiffs clahn that under the provisions of the acts of the General Assem- 
bly of 1869 (Acts 1869, p. 130) and 1873 (Acts 1873, p. 172), thèse lauds were 
exempt from taxes, and for that reason they were under no duty to pay the 
taxes, and payment of the taxes by the défendants, if the lands belonged to 
the railroad company, could not affect them. The question of lâches is also 
set up by the défendants, and as the claim of exemption from taxes is set up 
as a défense by plaintiffs to that plea, It may for that reason be disposed of 
with tlie other. The court is clearly of the opinion that under Const. 18C8. 
art. 10, § 2, and article 5, § 48, the Législature had no power to exempt thèse 
lands from taxation, and that the exemption was an absolute nullity. M. & 
L. R. R. V. Berry, 41 ArU. 436. affirmed in 112 U. S. 609, 5 Sup. Ct. 299, 28 
L. Ed. 837; Fletcher v. Oliver, 25 Ark. 289; Ark. Mid. R. R. v. Berry, 44 
Ark. Ï7. 

But, even if the Législature had the iiower to do It and the acts were con- 
stitutional, it would not help plaintiffs. The eouveyances were made under 
the act of April 21, 1873. That act provided that, iu order to eutitle the rail- 
road Company to the claim of exemption from taxation, the deed, not as is 
stated in the bill of plaintiffs, had to be merely executed and delivered on or 
before July 15, 1873, but in addition to that had to be filed for record in the 
county in which the lands were lying on or before July 15, 1873. The undls- 
puted évidence is that the deeds were not flled for record uiitil October 23, 
1873, and for that reason the exemption would not attaeh. In addition to 
that, that act also provided that the exemption from taxation should be vold 
unless the railroad company, to whom the lands were «onveyed, built at least 
lOO consécutive miles wlthin three years. There is no évidence that that was 
done. The court holds that provision to be self-executing. So. assuming that 
the act of the Législature was not in couflict with the Constitution, yet not 
havlng filed the deed for record by July 15th, and the évidence conclusively 
showlng that the railroad was not bullt wlthin three years thereafter by this 
company, or any other company connected with them or acting under or by 
their permission, the exemption from taxation, if it ever existed, ceased on 
July 15, 1876. Whether the Constitution of 1874, which provided that ail 
Charters granted heretofore, and on which parties hâve not acted, shall be 
forfeited, is self-executing or not, it is unnecessary to détermine, in view of 
the conclusions reached by the court. But see Jones v. Jarman, 34 Ark. 323. 

This brings us to the question of lâches. The Court of Appeals in Rannels 
V. Bowe has decided that upon the facts in that case it was not shovvn that 
the parties were guilty of such acts as would coustitute lâches within the 
meaning of the law. But in this case the proof is quite différent. It shows 
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hère that àt the tlme thèse lànds were eonvéyed they were practically worth- 
less; thàtthelr value was ftom 15 to 25 cents an acre at the utmost; that 
the tlnibeP at that timewas not consideréd' of any value, but detritdental ; 
ànd that tn Clearing lands no one thought of savlng the tlmbér, but the lands 
were al'W'aJre fcleared by Sîmply deadenlng the trees and lettltig them die. It 
Is further shown that sincé that tlme thèse lands hâve rlsen giffeatly In value; 
that atthetliiie thèse sùlts were instltuted they were nttt worth less than 
$10 an'a*i?e, alnd aceordlng to the évidence some were worth at that tlme $25 
ah acre. 'Ôefèndants In the meàntlme expended large sums of' money for tax- 
es and rédemptions, under the bellef that they were the trué bwners of the 
lands; cbiniilainants making no daim thereto. Now ît ts contènded by plain- 
tlffs thkt; èvëii If It be cbhcèded that the act was un<k)nstlttitlonal, yet the 
parties beliéVed that It was constltutional, and for that reason did not pay 
ahy taxés. . Concedlng that they slmply acted under a misappfehenslon of the 
iaw, Is tfidt à good défense? It Is true that it is a gênerai rulé'that a person, 
In order to bé held gullty of lâches, must act with full knowledge of the facts. 
Goncedlng alV that to be trué,.there Is a eonclûsive preSumptlon of Iaw that 
every ohe tûbws the Iaw, and if an act Is unconstitutlonal that he knows It. 
It mây bé a violent presumptlon for courts to Indulge In, yet It IS held that, 
even wherè a person In good falth acts under an unconstitutlonal Iaw, he may 
be gulltj of a trespass and ïlablè for damages. 

But there Is another reason. why thèse plàlntlfCs are shown to he gullty of 
lâches.' AssUmlng the act tO be constltutional, the act provides that thèse 
lands shall only be exempt from taxation as long as they are in the hands of 
the rallroàd eotopany. The court finds as facts that the conveyance to Mul- 
len ^Vas sàich a conveyance aé would subject the land to taxation; but, even 
concedlng that the contention of the plalntlffs is correct that MuUen's holding 
the tltle v^as slmply as a hàked trustée for the benefit of thérailroad Com- 
pany, yèt the évidence shoWs he had made conveyances more than 10 years 
before the Institution of thèse suits, and yet, durlng ail that tlme after thèse 
conveyanSes were made, no effort was made by thèse parties to pay the taxes 
at any tiine, âor dld thèy pay any. Not even after Môser wient on the lands 
under ClaUn of tltle for plalntlffs dld they offer to pay the taxes once. Even 
if the fallùre to pay taxes was for less than seven years, it would be Imma- 
terlal in View Of the facts in this case. Courts of équity are not concluslvely 
bound by statutes of limitation In matters of lâches. Usually they follow the 
statute of limitations ; but there may be instances when parties hâve been 
gullty' Of lâches when they falled to act for a much shorter tlme than that 
prescribed by the statute of limitations, while in other cases they may not 
be guUty bf lâches although they delayed for a longer period of tlme. Pat- 
terson V. Hewitt, 105 U. S. 309, 25 Sup. Ct. 35, 49 L. Ed. 214 ; Williams v. 
Neely, l34 Fed. 1, 67 0. C. A. 171, 69 1>. R. A. 232; Williams v. Rhodes, 81 
111. 571. So, iti this case, the court Is clearly of the opinion that they hâve 
been gullty of Sùch lâches as to prevent them from obtalnlng any relief in a 
court of equity. Tùrner v. Burke, 81 Ark. 352, 99 S. W. 76 ; Improvement- 
Oo. V. Ohatneld, 81 Ark. 2Ô6, 99 S. W. 84. 

The court àlso finds as facts that the money expended In building wbat is 
called the Jbnesboro Narrow-Qauge road, although some of the dlrectors of 
the Memphis & St. Louis road were also interested in that road, was for a 
sépara te and distinct corporation, and the building of one had nothlng to do 
with the othèr. The court also finds, In vIew of the testlmony of Newman 
Erb, that the 'building of thë Nettleton road, or the Memphis & Kansas City, 
, or Sprlngfleld & Memphis road, as that road Is usually called, had nothlng 
to do with this' road, the St. Louis & Memphis Company; that it was Inde- 
pendent, and in f act adverse to it, and not in récognition of its title. 

Another thihg whlch I think should be mentioned is that the act of 1873 
only exempts àuch lands from taxation which are donated to rallroàd com- 
panles, or which are conveyed to them in pajTnent of a stock subscrlptlon. It 
is weO settléd'that ail exemptions from taxes Will be strlctly construed, and 
always In fator of the people as againSt the parties to be beheflted, and un- 
less the statutes are strlctly complled with there will be no esiemption. The 
deeds in this case show it fras not a donation, npr was the sole considération 
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a subscviption of stock; but tbere were other considérations, the iiayuient of 
flrst mortgage bonds for a, yery large amount. The court finds as a matter 
of fact, that there never was any stock issued or delivered to thèse people. 
Nor were there any mprtgage bonds issued or deliveréd. In fact, the proof 
shows that no bonds or mortgage w«re ever exeeuted by that railroad. But 
so far as the conveyance is concemed, as the deed recij:es a considération, 
that fact would not bè suffleient to defeat the conveyance. The settled rule 
of law is that, if there is a récital of considération, it is permlssible to show 
that the considération was not pald, although it is recited in the deed that it 
was paid ; but the law wlU not permit évidence to be Introduced showing that 
there was in fact no considération at ail, for the purpose of defeatlng the 
conveyance, unless there is f raud, or some mistake, or other reason for which 
courts of equity will grant relief. 

There Is one other question to be determlned. It la claimed by plaintlfCs 
that they are tenants in coinmon with défendants as grantees of Mrs. Mc- 
Gehee's interest, and that the rédemption of the lands from the state by the 
défendants, or thelr grantors, and the payment of the taxes, must inure to 
the beneflt of the tenant In common, and for that reason the plaintifCs are 
entltledto a decree for one-half of the lands, subject to repayment of one- 
half of the taxes whlch hâve been pald by the parties. , It is a gênerai rule 
that one tenant in common cannot, by the payment of taxes, deprive the oth- 
er tenant In common of hls interest. But, in order to do that, the tenant in 
common must be one whose tltle is recognized, or not disputed. In this case 
the évidence concluslvely shows that none of the défendants ever recognized 
that the plalntiffs, or elther of them, were tenants in common. Everything 
they did indicated that they claimed to own the entlre interest in thèse lands 
absolutely and adversely to any such claim as is now set up by the plalntiffs 
that they were tenants In common. If they had recognized them as tenants 
in common, It would bave been an easy matter to redeem their undivided half 
from the tax forfeitures and sales. They could hâve paid the taxes every 
year on thelr undivided half, and permltted the other half to be sold for non- 
payment of taxes. That would hâve Indicated a récognition of plaintlff's tltle. 
But ail of the défendants' and thelr grantors' aets bave been such as to show 
concluslvely that, so far as they were concerned, their clalm was the owner- 
shlp of the entlre interest In thèse lands, and adverse to any and ail claims 
which may be made by those claiming under the deeds of McGehee's execu- 
tors or any other tltle. Under such clreumstances the statute of limitations 
is set in motion. Brown v. Bocqùin, 57 Ark. 97, 20 S. W. 813. 

In View of those facts, the decree will be that plalntiffs' bills be dlsmissed 
for want of equity, and the court will grant the relief asked In the cross- 
bllls to quiet the tltle of the défendants in the original bllls and plalntiffs in 
the cross-bills agalnst the défendants in the cross-blU. 
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CCircuit Court of Appeals, Elghth Circuit. April 18, 1910.) 

Nos. 3,135-3,138. 

(Syllabus iy the Court.) 

1. Caebiers (§ 24*)— Interstate Commerce Act— Caerieks Mat Exercise 
Common-Law Rights Except as Pbohibited Thereby. 

An Interstate common carrier is free to exercise ail hls rights under 
the common law to the full extent to which such exercise bas not been 
made unlawful by the Interstate commerce act (Act June 29, 1906, c. 
3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1909, p. 1149]). 

[Ed. Note. — Por other cases, see Carriers, Dec. Dig. i 24.*] 
•For other cases see same toplc & { ntjmber In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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2. Oasbièrs (5 32*)-^Interstatb Commerce Act Prohibits tTNftTn! xjm TTn- 
BkAsoNABLÉ Préjudices and Disadvantages Only. 
The Interstate commerce àct doès not prohibit the glvlng of ail 'pïèfé-r- 
' etlees and advantages or the ptOductlon of ail préjudices and disad- 
vantages. It prohibits only those that are undue and unreasonablé. 

[Ed. Note.^For other cases, see Carriers, Dec. Dig. |. S2,*} 
8. CaSbiers (§32*) — Unjust Disceiminàtion and Undue Préjudice— Facts 

: 'i^ONCLUSION. ' ■"''.' 

TËe tariffs of the Union Piàciflc Bailroad Company ofCered compensa- 
tion for élévation of grain in transit on condition that cars delivered by 
it loaded to elevatorë or Connecting Unes should be returned to it erapty 
within 48 hours after their delivery. The rules whlch govemed the 
switching and disposition of cars provided that foreign Cars and cars 
belonging to the companies whlch had a direct connection with the 
swltçhing terri tory should be delivered or sent to their qwners so that 
tb;è ^mplainants whp were the owners Of elevators ùpon railroad tracks 
' othër'thain those of the Union Paclflc Company could not possibly re- 
' tUrn such cars to that Company after'they were unloaded, while Peavey 
& Co.j which had an elevator upon the tracks of the Union Pacific Com- 
pany, coUld and did deliver such cars back to that compaUy immediately 
after they were uhloadfed, and the Union Pacifie Company paid it com- 
pensa!tion for elevating thé grain unlOaded f rom thèse Cars, while it re- 
fused to pay complaihànts âny compensation for unldading cars of like 
Character. 

Béld, this course of proceeding wrought an unjust discrimination 
agalnst; and an undue préjudice to, the complainants whlch entitled them 
to recover damages in réparation. 

riM- Note. — For othér cases, see Carriers, Dec. Dig. § 32.* 
■R^hat constitutes an unlawful préférence or discrimination hy a' car- 
rier under Interstate commerce régulations, see note to Gamble-Robln- 
son G. Co. V. Chicago & N. W. Ry. Co., M O. C. A. 230.] 

4. Carriers (§ 32*) — Unjùst Discrimination— Payment of Elévation 
Charges. 

The complainants returned, more than 48 hours after their delivery 
to Connecting Unes, certain cars, and the Union Pacific Company refused 
to pay them compensation for elevating the grain out of thèse cars. The 
delay in the return of thèse cars w^as not due to the Union Pacific Com- 
pany, but to companies haying Connecting Unes to whom thèse cars were 
delivered by the Union Pacific Company by direction of the complainants 
or of conslgnors to the complainants, and the Union Pacific Company 
paid no élévation charges to Peavey & Co. on grain unloaded from cars 
which were not returned to the Union Pacifie Company within 48 hours. 

Held, there was no unjust discrimination or undue préjudice in this 
course of proceeding, and the complainants were not entitled to any dam- 
ages because they received no compensation for élévation services in con- 
nection with such cars. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.*] 

In Error to the Circuit Court of the United States for the District of 
Nebraska. 

Actions by the Updike Grain Company, the Nebraska-Iowa Grain 
Company, and the Crowell Lumber & Grain Company against the Un- 
ion Pacific Railroad Company. Judgments for plaintififs, and défend- 
ant brings error against ail of the plaintiffs in qne writ and against 
each plaintiiï individually. Judgments reversed, unless défendants in 
error remit certain portions of the damages allowed by the judgment. 

*For other cases see game topic & i numbeb ia Dec. Sf Am. Dlgs. 1907 to date, & Rep'r Indexe 
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Edson Rich (F. C. Dillard and N. H. Loomis, on the brief), for 
plaintiff in error. 

Edward P. Smith (Constantine J. Smyth, on the brief), for défend- 
ants ift error. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, Dis- 
trict Judge. 

SANBORN, Circuit Judge. The Union Pacific Railroad Company 
sued out four writs of error to reverse a judgment against it in favor 
of the Updike Grain Company for $7,416.31, Nebraska-Iowa Grain 
Company for $2,760.71, and Crowell Lumber & Grain Company for 
$754,15. It sued out a writ against ail the défendants in error and 
one against each of them because it was in doubt whether or not it 
could assail by the first writ the judgment in favor of each of the de- 
fendants in error. This judgment was the resuit of a suit brought 
by the three défendants in error under paragraph 3 of section 16 of 
the interstate commerce act (Act June 29, 1906, c. 3591, 34 Stat. 590 
[U. S. Comp. St. Supp. 1909, p. 1160]), which provides that ail par- 
ties in whose favor the Interstate Commerce Commission has awarded 
damages by a single order may be joined as plaintiffs in a suit to re- 
cover those damages. As in such a suit separate recoveries in favor 
of each plaintiflf and against each défendant respectively may be se- 
cured by a single judgment, that judgment and every part of it may 
be challenged by a single writ of error to which ail in interest are 
made parties. This case will therefore be considered upon the writ 
of error against ail the défendants in error, and the writs against each 
of them respectively will be dismissed, without costs. 

The commission awarded the damages that are the subject of this 
action because the Union Pacific Company had not paid to the de- 
fendants in error, which were corporations owning elevators at 
Omaha, the rates for the élévation of grain specified in its published 
tarifïs between July 27, 1906, and June 29, 1908, while it had paid 
thèse rates for similar services to the owners of other elevators in that 
city. Thèse tariffs provide that : 

"To expedite the movement and to secure the prompt release and return of 
equipment an allowance of (li/4 cents prier and % of a cent snbsequent to 
June 1, 1907), will be made by the Union Pacific Railroad to the elevators 
perforniîng the service on grain in car loads transferred by the elevators at 
Omaha," on the condition, among others, that "no allowance will be made 
when Uiore thau 48 hours elapse betweeu time of delivery of loads by the 
Union Pacific to the elevator or Connecting Unes and the release and return 
of the empty cars to the Union Pacifie." 

The Union Pacific Company had been under a contract since 1899 
to make an allowance of this character to Peavey & Co., a corporation 
which had built and was operating an elevator on the tràcks of the 
Union Pacific Company at Council Bluffs, which is treated as a part of 
Omaha henceforth in this opinion, in reliance upon this agreement. 
The tarifïs which offered this compensation for élévation and transf er 
to the owners of ail elevators at Omaha which rendered the service had 
been made for the purpose of complying with a décision of the com- 
mission rendered iVpril 9, 1907, to the effect that the Pacific Company 
178 F.— 15 
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would subjeçt i^self tqtJjÇTchargç of ,an uiijust discrimination unless it 
furnished élévation to shippers who could not use at Opiahathe eleva- 
tpr of Pea'vey ,.& Co. on, thesame ternis which it gave to those who 
could do so. In re AUowances to Elevators, 12 Interst. Çom. R. 85, 
88. : Subsequently and on June 39, 1908, the commission decided that 
the allowarice or paymetit by the Pacific Company to !Peavey & Co. of 
any compensation for the élévation and transfer in transit of grain 
which it shipped and pwned was unlawful because it derived, or might 
dérive, a' commercial àdvantage f rbm cleâniiig, clipping, mixing, grad- 
ing, and inspecting the grain during its élévation, and because there 
was danger that such a practice might lead the parties to it to violate 
the prohibition of rebates and of unjust discrimination embodied in the 
interstate commerce act. In re Allowances to Elevators, 14 Interst. 
Com. Com'n R. 315, 316. . It also held that ail allowances and pay- 
ments tô owners and opèrators of eleVators for élévation in transit 
were unlawful and must cease. Traffic Bureau Merchants' Exchange 
bf St. Louis' V. Chicago, Burlington & Quincy R. R. Co., 14 Interst. 
'Com. Cbm'n R. 317. Thereupon it issued orders which forbade the 
contihuance, of such allowances and payménts. 

Elévation in transit consists in the ùnloading of the çàrs which bring 
the grain to the elevator and the loading of the grain into those which 
Carry it away. The défendants in error were the d-vfrhers and ship- 
pers of , the grain, for the f ailure to pay for the élévation of which 
they hâve recovered damages j and alsb of the elevators with which 
they transferrea it, and counsel for the Union Pacific Company insist 
that the paymeiit ôf thèse damages is unlawful for the reasons which 
hâve been stated, and which induced the décisions and orders of the 
commission which condemned thèse allowances and payménts in the 
cases of Peavey & Co. and the Trafïic Bureau of St. Louis. But Pea- 
vey & Co. and others brought and prosécuted suits in equity to enjoin 
and set aside thèse orders.. Thèse suits hâve been heard by three of 
, the circuit judges of this circuit, and they bave decided that those or- 
ders were beyond the power of the commission, that the allowance 
or payment by a railroad company of reasonable compensation to the 
owner of an elevator for the élévation in transit of grain he ships or 
owns is not violative of the interstate commerce act, or of any other 
law, andlhat the payménts and allowances ofEered in the tariffs of the 
Union Pacific Company which hâve been cited were reasonable and 
légal. The reasons for thèse conclusions are stated at considérable 
length in the opinion in those cases which meets the approval of this 
court, and it is deemed unnecessary to set them forth again hère. F. 
H. Peavey & Company et al. v. Union Pacific Railroad Company et 
àl. and Diffenbaugh et al. v. Interstate Commerce Commission (filed 
March, 1910) 176 Fed. 409. The basis of the décision in this case, 
theref ore, is that it was lawf ul for the Union Pacific Company to make 
the allowances and payménts offered in its schedules. 

The elevators of the défendants in error were not located upon 
the tracks of the Union Pacific Company, and when cars came in 
over those tracks destined to thèse elevators that company delivered 
them to a Connecting railroad company or to the Union Stockyards 
Company, whose tracks connected vjtli those of the railroad companies 
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whicH entered South Omahaj and one or both of thèse companies 
switched thèse cars to their respective elevator destinations. The 
régulations of the American Railway Association, which by consent 
of the companies, parties to this action, who were members of this or- 
ganization, governed the handhng of thèse cars, required each car re- 
ceived loaded in switching service to be confined to switching territory 
and tô be returned when empty to its owner if that owner had a direct 
connection within the switching territory. Every Connecting carrier 
had and exercised the right to retain in its possession its empty cars. 
A portion bi the damages recovered below consisted of an amount 
equal to the charge for élévation on grain unloaded by the défendants 
in error from cars which belonged either to the company which per- 
formed the switching service or to a company which had a direct con- 
nection in the switching territory. Thèse cars when empty were not 
and could not be transferred to the Union Pacific Company under the 
governing ruies. They were retained by their owners, and counsel 
contend that no damages can be recovered for thé failure to pay the 
élévation charges upon thèse cars because the tarifïs declared that the 
condition of the payment for élévation was that the empty cars should 
be returned to the Union Pacific Company within 48 hours after their 
delivery to the Connecting/ line. But the Union Pacific Company paid 
to Peavey & Co. the élévation charge on cars of this class delivered 
to its elevators. It is true that thèse cars were at the command of the 
Union Pacific Company empty, within 48 hours, because they were 
never delivered to any other carrier. Nevertheless, it was impossible 
for the défendants in error under the controlling rules to return cars 
of this class to the Union Pacific Company at any time, and the in- 
évitable efifect of the payment of the élévation charge on such cars to 
Peavey & Co. when the défendants in error could not secure it under 
the spécifications of the tarifïs was to give shippers in this class of 
cars through the elevators of Peavey & Co. a clear advantage of the 
amount of the élévation charge over shippers in cars of the same class 
through the elevators of the défendants in error. There was, there- 
fore, no error in the opinions of the commission and of the court be- 
low that this différence in opération and payment constituted an unjust 
discrimination which entitled the défendants in error to damages in 
réparation. 

For the same reason there was no error in allowing to the Updike 
Company for the failure of the Union Pacific Company to pay the 
élévation charge on grain unloaded from foreign cars; that is, from 
cars owned by companies which had no railroads into Omaha or South 
Omaha, such as the Pennsylvania Company, or the New York Central 
Company. Cars of this charàcter were required by the rules of the 
association to be, and they were, when emptied, loaded by some route 
so that the home road would participate in the freight or loaded to an 
intermediate road in the direction of the home road. The resuit was 
that when thèse cars came to the elevator of the Updike Company from 
the Union Pacific Company and were unloaded the Updike Company 
could not return them to the Pacific Company. That company paid 
the élévation charge upon cars of this class to Peavey & Co., and its 
failure to pay it to the Updike Company wrought an unjust discrimina- 
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tjohj onraccount of which the Updike Company was entitJed, to recover 
the damages which it sustained. . 

• A portion of the damages recovered were on account of the failure 
of the Union Pacific Company to pay élévation charges on grain un- 
loadedifom cars which were returned to the Union Pajcific Company 
more tiian 48 hours af ter they ■ had; been delivered to,tihe Connecting 
lines.'. jThe défendants in: error returned 319 cars witbin the 48 hours 
and 232 cars after that time had ei^ipsed. The condition, ,of the pay- 
ment of this élévation charge specified in the tariffs ;was that the cars 
shouldibe returned within the 48 hours. The défendants in error 
returned 319 cars withinthat time, and for the élévation of the grain 
f rom those cars they hâve , recovered, and are entitled to retain, their 
damages. But why should they receive damages for the failure of 
the Union Pacific Company to pay élévation charges on- the 322 cars 
which were returned after the 48 hours had elapsed? CoUnsel say, 
because thèse cars were delayed by switching companiés after they 
were delivered to them loaded, because the Union Pacific Company 
paid thfe switching charges to thèse Connecting lines and coUected them 
of the shippers, : and because the railroad companiés entering Omaha 
hâve adopted a rule to the efifect that no demurrage shall be charged 
to the Gompany which doés the terminal switching for four days. The 
évidence;. ho wever, is that a car load of grain can be unloaded into an 
elevator in 30 minutes after it is properly placed, and that the défend- 
ants in error returned 319 cars within the 48 hours. It was not im- 
possible, theref ore, to return cars within the time specified in the tar- 
iffs. While it is true that the Union Pacific Company paid the Con- 
necting lines the switching charges upon thèse cars, it is also true that 
it incurred and paid thèse charges on' the orders of the défendants in 
error, or on the orders of consignors of grain to their elevators, and 
that it subsequently coUected thèse charges from the défendants in 
error. Generally, if not universally, the défendants in error were the 
purchasers and owners of the grain in the cars sent to their elevators, 
and either they ordered the Union Pacific Company to send thèse cars 
to their elevators, or those cars had been sent to the eleyators from 
points oï origin of the shipments. In either case the Union Pacific 
Company delivered them to the switching company by reason of the 
order of the owners or shippers of the grain. It paid the switching 
charges for, and then coUected them of , the défendants in error. The 
légal resuit must be, and is, that the switching companiés were in re- 
ality the servants of the elevator companiés to switch the cars to and 
from their elevators. The défendants in error were the parties that 
desired and caused thèse cars to be sent from the Union Pacific rail- 
road to their elevators. The Union Pacific Company had no interest 
in sending them there. Its interest was to retain, unload, and use 
them ùpon its own railroads. 

The rule of the companiés that no demurrage should be charged 
during four days to the switching Company fixed the extrême limit 
beyond which cars carrying burdens of varions kinds which must be 
unloaded by hand and with shovels, by carting load by load and' in 
other ways which required much more time than the unloading of 
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grain, might be held witbout demurrage, and it is far from persuasive 
évidence that 48 hours was not ample time to switch and unload cars 
carrying grain. 

The eastern terminus of the Union Pacific Company was at Council 
Bluffs, which, for the purposes of this case, is treated as a part of 
Omaha. A vast volume of grain from the fields of Nebraska and 
Kansas passes through Omaha to eastern cities each year, and by far 
the larger portion of it must be transported in a few months in the au- 
tumn and winter. The Union Pacific Company has the short haul of 
this grain. Other railroad companies whose rails reach from the 
grain fields west of the Missouri river through Omaha to eastern 
points are its constant competitors. If it permits its cars to go on east 
over the roads of other companies, it loses their use on its own lines 
when that use is most lucrative, and the grain within reach of it and 
of the companies having through lines is diverted from it and car- 
ried by the latter. The prompt unloading of its cars at its eastern ter- 
minus and their immédiate return for new loads was, therefore, in- 
dispensable to its fair compétition and reasonable participation in this 
transportation. It was to accomplish this resuit that the Union Pacific 
Company offered and paid the compensation for élévation in transit. 
Elévation of this nature is a part of transportation which railroad 
companies are required to furnish on request. 34 Stat. 584, § 1. 
They hâve the légal right either to furnish it themselves or to hire 
others to provide it. Since they bave the right to employ others to 
provide élévation, they also bave the indispensable right to prescribe 
the terms upon which they will make this employment, provided always 
those terms are neither unreasonable nor unjustly discriminatory. 34 
Stat. 589, .590, § 15 ; Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 380 (U. S. 
Comp. St. 1901, p. 3155). The Pacific Company offered compensation 
for élévation at Omaha on condition only that the cars carrying the 
grain should be returned within 48 hours, to the end that it might bave 
the full use of them on its own rails during the carrying season. The 
fact that the défendants in error returned 319 cars within this time, 
the fact that a car can be unloaded at an elevator in thirty minutes, 
the proximity of thèse elevators to the tracks upon which the Union 
Pacific Company delivered the cars to the switching company, and a 
review of ail the évidence in this record has convinced that 48 hours 
was a reasonable time to allow for the unloading and return of thèse 
cars. The switching company was in reality the agent and servant 
of the défendants in error. It was serving them at their request and 
for their benefit, and they ultimately paid for the service. The Union 
Pacific Company therefore offered this compensation for élévation in 
transit upon the condition which has been named. A compliance with 
that condition was indispensable to the acceptance of that oft'er. The 
défendants in error failed to comply with it, and therefore they never 
became entitled to the compensation. No allowance or compensation 
was made to Peavey & Co. on cars not returned empty within the 48 
hours, so that there was no unjust discrimination or undue préjudice 
hère. And the défendants were not entitled to recover damages for 
the failure of the Union Pacific Company to pay them for the élévation 
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of grain oût of cars which were returned vvithout fault of the latter 
namèd Company by them more thati 48 hoùrs after they wère delivered 
by the Union Pacific Company to the Connecting Unes. 

The judgment in favor of the Nebraska-Iowa Grain Company must 
be reversed accordingly, and the case between it and the Union Pacific 
Company inust be remânded to the court below, unless within 60 days 
from the filing of this opinion it remits ail of that judgment, except 
$1,612.51, and interest thereon at 6 percent, per annum since July 22, 
1907, and its costs of suit, and files in this court a certified copy of such 
remittitur, in which event the judgment in its favor for that amount 
may be affirmed. 

The judgment in favor of the Updike Grain Company must be re- 
versed, and the case betWeen it and the Union Pacific Company must 
be remânded to the court below for a new trial, unless within 60 days 
from the filing of this opinion it remits ail of the judgment in its favor, 
except $6,310.18, and interest thereon at 6 per cent, per annum since 
July 22, 1907, and its costs of suit, and files in this court a certified 
copy of such remittitur, in which event the judgment in its favor for 
that amount may be affirmed. 

The judgment in favor of the Crowell Lumber & Grain Company 
must be reversed, and the case between it and the Union Pacific Corri- 
pany must be remanded to. the court below for a new trial, unless with- 
in 60 days from the filing of this opinion it remits ail of the judgment 
in its favor, except $314.11, and interest thereon at 6 per cent, per an- 
num since July 22, 1907, and its costs of suit, and files in this court 
a certified copy of such remittitur, in which event the judgment in its 
favor for that amotint may be affirmed, and it is so ordered. 



ROBINSON et al. v. LUNDRIGAN. 

(Circuit Court of Appeals, Elghth Circuit. March 23, 1910.) 

No. 3,171. 

1. Public Lands (| 35*) — Homestead Bntby— Soldieb's Certifioate. 

Where complalnant applied to enter public land with a vold soldier's 
addltlonal certlflcate, and his Invalid application was rejected, sucli appli- 
cation was not an entry of the land, but a mère application to enter, and, 
havlng been rejected, complalnant was not entitled to addltlonal tlme 
within which to obtain ànother right wlth which to enter the land as 
against the holder of a valld application for the land recelved and pend- 
ing at the time complalnant made hls application for additonal time. 

[Ed. Note. — For other cases', see Public Lauds, Dec. Dig. § 35.*] 

2. Public Lands (§ 35*) — Soldier's Entbies— IjAnd Department Rules. 

Act March 3, 1893, c. 208, 27 Stat. 593 (U. S. Comp. St. 1901, p. 1416), 
provides that where soldier's addltlonal homestead entrles hâve been 
made or inltiated on the certlflcate of the Commlssloner of the Gen- 
eral Land Office of the right to make such entry, and there is no adverse 
clalmant, and the certlflcate is fovmd invalid for any cause, the pur- 
chaser, on making proot of such purchase, may perfect hls tltle by pay- 
ing the government priée for the land. Held, that the statute confines 
the right to purchase the land to cases where homestead entrles hâve 

*For other cases see same topic & | numbee in Dec. & Am.' Digs. 1907 to date, & Rep'r Indexes 
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l>een made or initiated on a certlfleate ot the Oommissioner of the Gen- 
eral Land Office of the right to make such entry, and then only In cases 
where there Is no adverse clalniant, and that the department therefore 
has no power to make a rule cutting ofC the rlght of an adverse clalmant. 

[ISd. Note. — For other cases, see Public Lands, :Dec. Dig. § 35.*] 

Sanhorn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Bill by John E. C. Robinson and others against John E. Eundrigan. 
Decree for défendant, and complainants appeal. AfErmed. 

C. D. O'Brien (P. H. Seymour, on the brief), for appellants. 
Euther C. Harris and William E. Culkin, for appellee. 

Before SANBORN and ADAMS, Circuit Jtldges, and RINER, 
District Judge. 

RINER, District Judge. This was a bill in equity brought by the 
appellants, who were plaintifïs in the court below, and who will be 
hereafter referred to as "plaintiflfs," against the Santa Fé Pacific Rail- 
road Company and John E. Lundrigan, défendants. 

The raiiroad company filed a disclaimer, and the case proceeded 
against the appellee alone, who will be hereafter referred to as the 
"défendant." 

The purpose of the bill as disclosed by the prayer was to hâve the 
court adjudge: (1) That the plaintifïs were the owners of the land 
described in the bill and entitled to the légal title thereto ; (2) that the 
défendant be declared to hold in trust for the plaintifïs whatever 
interest he had in the légal title to the land; (3) that the défendant 
be commanded and compelled to convey by suitable conveyance to the 
plaintifïs ail such right, title, or interest as he had in the estate. 

It appears from the record that John E. C. Robinson, one of the 
plaintifïs, as assignée of James Carroll, on the 24th of January, 1901, 
applied at the United States Land Office at Cass Eake, Minn., to make 
a soldier's additional homestead filing upon the southwest quarter of 
the southeast quarter of section 13, township 55 north, range 26 west 
of the Fourth principal meridian. The application was received (but 
. not allowed as an entry), a notation being made upon the records that 
it was an application, and the papers were forwarded to the General 
Land Office at Washington for the purpose of examination in con- 
nection with the officiai records, as required by the rules of the Land 
Department. 

On the 33d of March, 1904, the Commissioner of the General Land 
Office held for rejection the application made by Robinson, as assignée 
of Carroll, and on the 28th of January, 1905, he directed the register 
and receiver at Cass Lake to order a hearing, and directed that at said 
hearing Robinson be allowed to show, if he could, the validity of the 
Carroll right. 

On the S2d of May, 1905, a hearing was ordered for the 29th of 
June, and a notice was served upon Robinson to appear and ofïer any 
évidence he might hâve, tending to establish the validity of the Carroll 

•For otber cases see game topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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fi^Ht., Gn thedate fixpd £or the hearing, Spécial Agent S! J.' Colter 
;aî^^e^ire4'bëîore tlifi fegister and receiver, representing, the govern- 
Hiçot; but Robinson failed to appear, either in person or by coùnsel, 
and pffered no évidence whatever; the only évidence ofïered at the 
hearing being the évidence offered by Spécial Agent Colter. 

The register and receiver found that.the assigner, Jarnes Carroll, 
has riot performed military service in the army, navy, ot marine corps 
of the United States during the War of the Rébellion, and reconi- 
mended the rejection of Robirisoh's application. This décision of the 
register and receiver bears date July 15, 1905. 

On the 27th of July, 1905, Robinson filed in the local land office at 
Cass Lake what he called an "appeal," but which in fact was nothing 
more than a pétition for an extension of time within; which to make 
another application. We say it was not an appeal because he takes 
no exception whatever to the ruling of the register and receiver. On 
the contrary, in his appeal, or pétition, he says : 

"Appellant Is deeply sensible and appréciâtes the seriousness of def ault- 
ing at sald hearing, and does not ask that the case be reopened. This appeal 
is not ta;ken for the purpose of hindering or delayingthe adjustment of long 
drawn out matters, bnt with a hope, and urgent request, that under the cir- 
cumstances appellant be givei 30 days within which to rescrip said above 
mentioned tract." ; 

On the 29th of August, 1905, J. H. Fimple, Acting Gpmmissioner of 
the General Land Office, affirmed the décision bf the register and 
receiver, rejected Robinson's application,, declared the case closed, and 
directed the register and receiver to so note upon their records. He 
further directed them to notify Robinson that he would be allowed 
30 days from receipt of notice in which to file a proper substitute for 
the rejected application. 

On the 4th of October, 1905, Robinson, as assignée of one Justus 
P. Heath, filed a second additional homestead entry upon the land, 
and this appHcation, like the first, was f orwarded to the General Land 
Office at Washington for examination and approval, February 15, 
1906, the commissioner having found that Heath was entitled to a 
soldier's additional homestead right for 80 acres under section 2306, 
Rev. St. (U. S. Comp. St. 1901, p. 1415), and that Robinson had prop- 
erly acquired, by assignment, the right to 40 acres thereunder, directed 
the register and receiver at Cass Lake, on payment of the légal fee 
and commissions, to allow the entry in the name of Robinson as as- 
signée of Heath and to issue the original and final receipts and final 
certificate. March 2, 1906, Robinson, paid the fées and commissions, 
and on the same date the final certificate was issued to him. 

July 11, 1905, the Santa Fé Pacific Railroad Cornpany applied to 
sélect the same land under Act June 4, 1897, c. 2, 30 Stat. 36 (U. S. 
Comp. St. 1901, p. 1641). The application was received by the local 
land office subject to Robinson's soldier's additional application under 
the James Carroll assignment. This application was made 18 days aft- 
er the hearing at which Robinson failed to appèar, 4 days prior to the 
décision by the register and receiver therein, and 12 days before Rob- 
inson filed his application for an extension of time within which to' 
rescrip the land. 
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At the tîmé the final certificate to Robinson was issued by the local 
land officers, they rejected the application of the railroad company. 
Upon receiving notice thereof the railroad company appealed. June 
14, 1906, the Commissioner of the General Land Office reversed the 
findings of the register and receiver and held Robinson's entry and 
final certificate for cancellation. Robinson then appealed to the Sec- 
retary of the Interior, where the décision of the commissioner was 
affirmed. A pétition for a rehearing was filed by Finnegan, a grantee 
of Robinson's, but was denied by the Secretary. On July 20, 1908, a 
patent for the land in controversy was issued to the Santa Fé Pacific 
Railroad Company, and on the 18th day of November, 1908, the Santa 
Fé Pacific Railroad Company sold and conveyed the land to the de- 
fendant, John E. lyUndrigan. 

The validity of the application made by the Santa Fé Pacific Rail- 
road Company is not questioned, and the record shows that it was 
pending and had been pending almost three months at the time Robin- 
son's application under the Heath soldier's additional homestead right 
was filed. Neither is it anywhere insisted by the plaintififs that the Car- 
roll soldier's additional right was ever at any time a valid right ; indeed, 
its invalidity was fully recogriized by Robinson, if not in words cer- 
tainly by his acts. He did not appear at the hearing after due notice, 
neither did he apply to the local land officers to hâve the hearing post- 
poned, if, for the reason stated by him, he could not attend at the time 
fixed for the hearing, nor did he make any effort whatever to sustain 
the validity of the Carroll right, and, in his pétition to the commissioner 
for an extension of time "within which to rescrip" the land, expressly 
States that he "does not ask that the case be reopened," thus recog- 
nizing, as the department held, that it was absolutely void. 

The question is thus presented whether or not a person who applies 
to enter public land with a void soldier's additional right is entitled, 
after his invalid application has been rejected, to a grant of additional 
time within which to obtain another right with which to enter the land 
where a valid application for the land has been received, and is pend- 
ing, at the time the holder of the invalid right makes his application 
for additional time. 

It is to be observed, in considering this question, that an application 
under soldier's additional scrip is not an entry of the land, but merely 
an application to enter. In Ex parte John C. Ferguson (not reported), 
where the facts were identical with the facts in the case at bar, the 
secretary said : 

"Since the case of Stewart v. Peterson, 28 Land Dec. Dep. Int. 515, the 
department has held tbat any application presented during the existence of 
an entry of record must be rejected outright, and that no rights can be rec- 
ognized as having been acqulred by the présentation of an application to 
enter at such time. But the case at bar is différent. There was no entry of 
the tract described, and there is none now. McBean presented an applica- 
tion to enter. It was forwarded to your office for considération and there 
rejected. His application was simply tentative, and the most that it can be 
heht to hâve done, as has been often decided, was to protect any rights that 
he nilght bave as against other applicants, or, In the words used in the books, 
it was équivalent to an entry only so far as his rights were concerned. 
Therefore, there is no gopd reason apparent why the application of Ferguson 
sbould not bave been held to await that of McBean. As it appears that the 
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latter BâÔ bô frigMs, he consequently tobk 'nothlag b y hlâ application, iand hls 
appeaifroitfifcbe décision rejectinglite application, df course, placed Wnx in 
np better pos}ti<?|i> This beingso, tliat application should be no bar to the 
alIowa,nce oï the application of Fergusoii." , . 

The 'Land Office Circulàr in forcé' at: the time this application was 
made provides that an additionàl éntry not accompahied by a certifi- 
cate of ri^ht from the General I^hd Office (and this entry was in that 
form) must be forwarded by the local office to the General Land Office 
for considération and for instructions relative to alloiving the entry. 
It further pï*6YÏdes that proper notations should be mâde by the local 
officers on their records, showing the pendency of the application and 
the conséquent segi-egation of .the fend, the légal effect of which is to 
give the applicant the préférence right to enter the Iand in case the 
additionàl homestëad is fôund -to be valid. No fées or commissions 
are required or paid at the tinie the application is filed. If, after exam- 
ination by theîGeneral Land Office, the soldier's additionàl application 
is found to be valid, the registét' arid receiver are directed to allow 
the entry : and ! fo coUect the; fées and commissions as in cases of 
original entry. When this is done the receiver issues his receipt 
theref or and the register his final' certificate. 

There is a materiâl différence betvveen soldier's additionàl homestëad 
scrip and hiilitary bounty land warrants, state school indemnity land 
sélections, Sioux half-breed scrip, and other land scrip of like char- 
acter, in that, the several kinds of scrip last mentioned are examined 
by the department and their validity certified prior to location. The 
location of the scrip, therefore, constitutes an entry, and the rules 
governing such scrip are not applicable to soldier's additionàl scrip 
for the reason that in the one case filing the scrip in the local land 
office constitutes an entry, whilè, in the other, filing the scrip in the 
local land office cOnstitutes an application only and cannot become an 
entry until spédally authorized by the Commissioner of the General 
Land Office. The cases, therefore, called to our attention at the ar- 
gument, and in the brief of plaintiff, involving military bounty land 
warrants and scrip of like character, are not in point. 

It is not insisted, and indeed could not be, that the statute itself 
authorizes an extension of time in case of a void application. Section 
2306 of the Revised Statutes, by which the soldier's additionàl right 
is cfeated, reads as f ollows : 

"Bvery person entltled iinder the provisions of section 2304 to enter a home- 
stëad who may hâve heretofore entered under the homestëad laws, a quantity 
of land less than one hundred sixty acres shall be permitted to enter so much 
land as, when added to the quantity previously entered, shall not exceed one 
hundred slxty acres." 

It is to be noted that this right is granted by the statute only to 
persons entitled under the provisions of section 3304: (page 1413), to 
enter a homesteàdy and the department found, upon the évidence sub- 
mitted, that James Carroll, Robinson's assigner, had not rendered mili- 
tary service and was not entitled to exercise the right, and as Robinson, 
the assignée, acquired and could acquire only such rights as his as- 
signer had, he! gôt nothing by his purchase and no right of entry could 
be based thereon. 
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It is, however, insisted by the plaintiffs that there was a rule and 
practice prevailing in the department which àuthorized the extension 
of time in such cases, and they direct our attention to the case of 
Robeson T. White, 30 Land Dec. Dep. Int. 61, and Land Office Cir- 
cular dated February 18, 1890, in support of their contention. 

In the case of Robeson T. White, White initiated a contest against 
a previous entry by McCrimmon and was successf ul ; McCrimmon's 
entry being canceled October 14, 1898. On the same day White, 
assignée of Winifred Carver, widow of George W. Carver, made 
application to make additional homestead entry for the land, under sec- 
tion 3306 of the Revised Statutes. White had a préférence right 
to make the entry under section 2 of Act May 14, 1880, c. 89, 31 Stat. 
140 (U. S. Comp. St. 1901, p. 1393), as successful contestant against a 
former entry. September 9, 1899, William Moran filed a protest 
against the application, which was rejected, and in October, 1899, 
White filed a second additional homestead application as assignée of 
Jacob Pugh on the same land. 

As a reason for offering the Pugh additional application-, White, in 
his affidavit, stated : 

"Afflant was advised by counsel that there seemed to be an Infirmity in 
the Carver rlght. * * * Desiring to retain and assure hls right to said 
land and the exercise of his préférence right of entry thereon, * * » and 
to évidence his good faith, ♦ * * he procured the soldier's additional 
homestead certificate of Jacob Pugh and filed same, * * * with an ap- 
plication to locate the same on the land desa-ibed, to the end, and to no other, 
that, should an incurable inflrmity be found in said Carver right, the said 
Pugh certificate might be taken and used in whole or in part as the considéra- 
tion for the exercise of his préférence right. He had no purpose, In so fillng 
the said Pugh certificate, of abandoning his flrst application nor any right 
obtained thereby; on the contrary, he did it for the express purpose of re- 
talning and maintaining his préférence right to the entry." 

Upon examination it was found that the first application under 
the Carver right was a valid one, and the department properly held 
that by making the second application under the Pugh right he did 
not waive any right acquired by the first application under the Carver 
right. In disposing of the question, the secretary said: 

"To constitute a waiver of right, one must, with fuUknowledge of his right, 
do or forbear doing something inconsistent with the right and of his intent 
to rely upon it." Benneoke v. Connecticut Mutual Life Insurance Company, 
105 U. S. 355, 26 L. Ed. 990; Pence v. Langdon, 99 TJ. S. 578, 25 L. Ed. 420. 

The distinction between that case and the case at bar is at once ap- 
parent. The question of the right to substitute a valid for an in- 
valid right was not involved in the White Case. The statute gave 
him a préférence right as the successful contestant, and his oiïer to 
pay for the land by the tender of soldier's additional scrip was merely 
in aid of that right; moreover, the scrip which he tendered was 
found upon examination to be valid. 

Neither do we think the circular of February 18, 1890, tends to 
support the contention of counsel. It makes no référence whatever 
to the right of substitution, and the reason therefor is at once ap- 
parent when we examine Act March 3, 1893, c. 208, 27 Stat, 593 (U. 
S. Comp. St. 1901, p. 1416), which provides: 
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"That -where soldier's additionàl lomestead éntries hâve been made orln- 
Itiated npon a certiflcate of the Cpmmissioner of the General Land Office of 
tie right to make such entry, and th'ecé Is no adverse clalmant, and said cer- 
tiflcate Is found erroneous or Invalid tài any cause, the purehaser thereunder, 
on making proof of such purchase, may perfect his title by payment of the 
government price for the land." 

It will be noticed that the statute confines the right to purchase the 
larid to cases where homestead entries hâve been made or initiàted 
upon the certificate of the Commissioner of the General Land Office 
of thç right to make such entry, and then only in cases where there 
is no adverse claimant. In view of this statute, the departtnent had 
no power to make a rule which would eut off the right of an adverse 
claimant, and after diligent search we bave been unable to find a single 
case vi^bere it bas attempted to do so. Numerôus cases may bè found 
where the department bas permitted the substitution of valid for in- 
valid rights; but on examination of thèse cases it will be found that 
the permission was granted upon the express condition that they did 
not conflictwith adverse rights already pending. There are also 
cases where there was a valid base — that is, where the assigner, the 
soldier, had rendered military service and was entitled to soldier's ad- 
ditionàl s'crip, but by reason pf some defect therein which might be 
cured, he or his assignée was allowed to make the correction and the 
entry' sustained — but that is not this case. Hère there was no base 
upon which to establish an entry. Carroll, the alleged soldier, had 
never performed military service as rëquired by the laws of the United 
States to entitle him to a soldier's additionàl homestead entry. His 
right being void, Robinson got nothing by the assignment, and the 
commissioner had no authority to give him time within which to sub- 
stitute a valid right if it conflicted, as it did in this case, with an ad- 
verse claim, for the statute provides that this can be done, even upon 
the commissioner's certificate, only where there is no adverse claimant. 
The commissioner's letter must be read in the light of the législation 
of Congress, and when so read there is nothing found therein incon- 
sistent with the statute. In his letter to the register and receiver he 
says : 

"Tour said décision Is accordlngly affirmed, and the application is Vejected 
and the case closed. You will so note on your records. Ton will also notify 
the applicant that he will be allowed thirty days f roin notice hereof in which 
to file a proper sùbstitute for the right rejected." 

True he did not insert the words if "there is no adverse claimant," 
but that was unneçessary in view of the statutes and the décisions 
of the General Land Office. His letter, therefore, was merely au- 
thority for the local land oificers to receive the second entry under 
the Heath right in the event that there was no adverse claim. This 
was the extent of his power, and it is not to be presumed that he in- 
tended to go beyond it. In other words, the fact that Robinson had 
filed a void application was held not to deprive him of the right to 
file a new and valid application, if the land remained open and there 
was no adverse claimant. 

In the case of the Northern Pacific Railway Company v. Charles 
P. Maginnis, not reported, the Secretary of the Interior said : 
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"In the absence of an Intervening application, there can be no question but 
that tEe substitution of another application mlght be allowed at any tlme; 
but it canuot be assumed that witb a présentation of a soldier's additional 
application tbere is carried a right, in the event the application fails, to sub- 
stitute another. The substltuted application is in reallty a new application, 
and no rights are galned thereunder because of any prior application. An 
Intervening application clearly bars the right of substitution." 

Our attention is directed to the case of the Germania Iron Company 
V. James et al., 89 Fed. 811, 32 C. C. A. 348, wherein this court, speak- 
ing through Judge Sanborn, said: 

"An established rule of practice of the Land Department, that after a déci- 
sion by the secretary has been made, canceling an entry of public land, no 
subséquent entry of such landi? can be allowed until the décision has been 
oflicially communicated to the land ofBeers, and a notation of the cancellatlon 
made on their plats and records." 

Wè hâve no inclination to départ from or to modify in any degree 
the rule announced in that case, but the court was there dealing with a 
very différent question from the question hère presented. The case 
was before the court upon a demurrer to the bill. The bill alleged that 
on February 18, 1889, the land in question had been segregated from 
the public domain ànd appropriated to private use by the location of 
Sioux half-breed scrip upon it. A contest had arisen between the 
locator of the scrip and one who subsequently applied to pre-empt 
the land, had been heard by the local land officers at Duluth, Minn., 
and was pending on appeal before the Secretary of the Interior. The 
secretary decided that the location of the scrip was invalid, that the 
attempted pre-emption was fraudulent, and that the land in question 
was open to disposai under the public land laws of the United States. 
The décision of the Secretary of the Interior was received by the lo- 
cal land officers on the evening of February 33, 1889, and on the mom- 
ing of February 23d, before the office was opened for business, can- 
cellation of the entry of this land under the Sioux scrip was noted on 
the books and plats of the local land office. At 9 o'clock in the fore- 
noon of that day the office opened, and Hartman was the first person 
who applied to enter the land after the office was opened, and this 
court held that Hartman was entitled to the land ; he being the first 
in time to apply after a notation of the cancellation had been made 
npon the plats and records of the local land office. 

There was a rule then in force in the Department of the Interior, 
recognized by a long line of décisions by the department officers, 
providing and declaring that no décision of the Secretary of the 
Interior or the Commissioner of the General Land Office canceling' 
an entry or appropriation of public lands should take effect as a' 
release of such lands from sucji entry or appropriation, or as a r^- 
toration thereof to the public domain, open to entry or dispcfed 
under the public land laws, until such décision had been offidSlV 
communicated to the local land officers of the district in which^BW" 
lands described were contained ; and, until notations of such t^teel-^ 
lation had been made upon the plats or other records of tîié"lo(^F 
land office, no application or entry could be received. After'''fhaf ■'ftStf 
been donc the first in line secured the right. 'Obs asonv/ 
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i It ;w»U be observed that that case, and the cases cited in support 
of % were ail cases where entry had been made at the local land 
offiëe. In the case before ùs ftb entry was made, nothing but a mère 
a.ppUcation to enter had been filed, and in such cases junior applica- 
tions, are received subject to any right which may be found to exist 
under the first application. As was said by the secretary in an appeal: 
f rom the commissioner, in the case of Frederick L,. Gilbert et al., 35 
Land Dec. 'Dep. Int. ■122-434:, where a soldier's additional application 
was involved : 

"TËe local ofHcers belng without authority to act upon them, they are per- 
mltted to accept them when presented prior to the allowance of entry by 
your ofiftee, and ail rlghts thereunder attach in the order of the flUng of the 
respective applications in the local office. It would theref ore be manif estly 
inéquitable in those cases where applications were properly flled and aocepted 
to permit a substitution of rights to the préjudice of the rights of applicants 
attaching subsequently to the filing of the original application but prior to 
the filing of the application to substitute another right in lieu thereof, 
• * * where each of the respective rights asserted is based upon naked 
applicâtfons indépendant of any superior or controlling equlty." 

It was further said in the case : 

"But after entry bas been allowed by your office, untll the same is canceled 
no rights arie gained by the filing of other applications theref or, and the local 
offlcers should refuse to accept them." 

The case just cited is a clear statement of the distinction recognized 
by the Department of the Interior between a soldier's additional ap- 
plication and the entry itself . 

The conclusion reached is that the decree of the Circuit Court for 
the District of Minnesota was right, and it is affirmed. 

SANBORN, Circuit Judge (dissenting). The application of Rob- 
inson filed on January 24, 1901, to enter the land in question and to pay 
for it with,the Carroll additional homestead certificate, was noted on 
the pla^ by the local land officers on that day. The ■ application and 
notation did not efïect ,a completed entry;, but, so far as tlie rights of 
Éobiijson were concemed, they were équivalent to an. entry. They 
protected , his préférence right to enter the land against ail other par- 
ties as effectually as an entry would hâve dope, and they prevented the 
appropriation of the lands by the Santa Fé Company, or any other 
applicant tintil the application was finally rejected on May 13, 1907. 
They difïered from a completed entry only in this: That the junior 
applicant .might acquire a préférence right of entry against others 
but not against Rpbinson during the pendency of his application, 
while such a junior applicant could not acquire such; à préférence 
right after an entry! , ! ,. 

The decjsioti of the; register and receiyer on. July .15, ,1905, that. thc; 
Carroll a4d,itipnal certificate was invaliâ was foljowed. on July 27„ 
1905, biy a pétition of Robinson that he roight be,grantçd 30 days in 
which to."resç,np.the above-mentioned tract." This, pétition is to be 
read:ii^,t|ié;light of the rule and practice whiçh will be shown to hâve 
existedtin .i^he Land Department at that time to permit an applicant 
whose additional homestead certificate proyed defective to substitute 
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a valid c'ertificate în its place and to support his original application 
thereby. The pétition waè net for leave to make another application 
for the land. It was to substitute another additional homestead cer- 
tificate as payment for the land in support of his original application. 
Thèse additional homestead certificates are, like cash, bounty land 
warrants, Sioux scrip, ànd agricultural collège scrip, mère means by 
which the government may be paid for the lands sought by the ap- 
plicants. The Acting Commissioner of the Land Office so understood 
the pétition, for his answer to it was not a cancellation, but a main- 
tenance, of Robinson's original application on condition that within 
30 days after notice to him he should file a substituted additional 
homestead certificate. The commissioner said in his instruction to the 
registër and receiver: 

"ïon wlU also notify the applieant that he will be allowed 30 days from 
notice hereof In whleh to file a proper substitute for the right hereby rejected, 
and, if at the expiration of said perlod the applieant has not flled such sub- 
stitute you are directed to hold the said tract subject to entry from that time 
by the flrst qualifled applieant." 

Within the 30 days after notice and on October 4, 1905, Robin- 
son filed his substitute, the Heath additional homestead certificate, 
and it was accepted, and Robinson was permitted to enter the land 
and to pay for it, not on a new, but on his old, application, and a 
final certificate was issued to him thereon on March 2, 1906. 

But on July 11, 1905, before the substituted certificate had been 
filed, the Santa Fé Company had applied to sélect this land, and 
it contended and finally persuaded the officers of the Land Office to 
hold that Robinson's substitution of a valid for an invalid additional 
homestead right — in other words, a good for bad payment for the 
land — was not permissible and to issue the patent to the Santa Fé 
Company for that reason. Robinson insista that this décision and act 
were violative of an established rule and practice of the Land Depart- 
ment to permit such substitutions, which were and had long been in 
existence on October 5, 1905, when he filed his substituted additional 
and until after he had completed his entry. This contention présents 
the décisive question of law in the case in hand. 

A rule and a settled practice of the officers of the Land Depart- 
ment relative to the acquisition of the public lands is a rule of prop- 
erty in accordance with which applicants hâve the légal right to hâve 
their rights to thèse lands which are acquired under such a rule de- 
termined, and neither the Secretary of the Interior nor the Commis- 
sioner of the Land Office may lawfuUy deprive them of this right by 
a subséquent abrogation of the rule or the practice and the promulga- 
tion of a différent one. The new rule and practice may govern rights 
acquired after its promulgation ; but the rule of property in existence 
at the inception of the rights in question détermines their validity 
and extent. Rétroactive décisions and rules of the officers of the 
Land Department, as well as those of the courts, are as vicions and in- 
efïectual as rétroactive laws. Germania Iron Company v. James, 89 
Fed. 811, 817, 32 G. G. A. 348, 354. 

What, then, was the rule and practice of the Land Department 
as to the substitution of additional homestead certificates on October 
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45:19,05, when Robinson filed his substitutei! It was and: iStill is the 
rule and practiçe of jtljieirLand Department to permit the piabstitution 
of valid bounty land warrants and agriculturaJ; collège scrip 'for dé- 
fective warrants and scrip' offered in payment for land, and soldier's 
additional homestead; certiflcates are of the same nature. Huss,!iian 
V. Berry, 6 I^and Dec. Dep. Int. 375; Hussman v. Durham, 165 U. S. 
144, 17 Sup. Ct. 253, 41L. Ed. 664; Webster v. Luther, 163 U. S. 331, 
16 Sup. Ct. 963, 41 L. Ed. 179. Robinson alleged in his bill that, when 
he filed his substituted additional homestead right, a Hke^rule and 
practiçe existed, and had existed for many years, to the effect that, 
when the additional homestead of an applicant proved defective, a 
valid additional homestead right mightbe substituted for it in support 
of the original application so that the substituted additional home- 
stead related back to the, date of the original application and prevailed 
over junior applications which were necessarily made subject to this 
rule. The défendant answered this averment that prior to March 24, 
1906, "there was a rule and practiçe prevailing in the department 
that, upon the rejection of a soldier's additional homestead right 
to make an entry of public lands, the said applicant might apply 
for and take and enter said lands with another valid soldier's addi- 
tional right; but this défendant allèges that said rule and practiçe 
was limited in its application to those cases where no other adverse 
right was pendirig at the time the so-called soldier's substituted ad- 
ditional right was offered at the local land office in lieu of other scrip 
which had been rejected." . 

The fact will be noted that the issue was whether this rule of prop- 
erty existed prior to March 24, 1906. It was immaterial what the rule 
and practiçe were after this date, or indeed after October 4, 1905, 
when Robinson filed his substituted additional homestead certificate, 
because then ail the rights of the parties against each other had be- 
come fixed. The défendant admitted by its answer that such a rule 
and practiçe did exist prior to March 34, 1906, but averred that this 
rule of property did not apply to cases in which there was a junior 
application pending when the substituted additional certificate was 
presented. This answer was a confession and avoidance, and the 
burden was upon the défendant under a f amiliar rule to prôve the 
avoidance, to prove thaticases in which a junior application was pend- 
ing were ekcepted from this rule and practiçe prior to March 24, 1906. 
In support of this allégation; he prodiiced no évidence whatever, no 
rule, no practiçe, no décision. On the other hand, thèse facts were 
established by undisputed évidence: On October 14, 1898, Robeson T. 
White applied to enter a tract of land upon the additional ■ homestead 
right of one Garver. Thereupon William Moran applied to enter the 
same land as a. homestead. ' On October 2, 1899, after the applica- 
tion of Moran had been filedj and while both applications were pend- 
ing, White applied to substitute the additional homestead right of 
Pugh for that of Carver which he- had i-eason to fear. was defective. 
The Commissioner of the General Land Office, upon considération of 
his right so to do, decided that, "the instant White signified his élec- 
tion to withdraw his application as the assignée of Winifred Carver, 
the right of any actual bona fide settler upon the land under the home- 
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stead law would attach," and he sustained the claim of Moran. In re 
Robeson T. White, 30 Land Dec. Dep. Int. 61, 63. It is true, as 
stated in the opinion of the majority, that White had a préférence right 
of entry when he made his original application to enter the land under 
the homestead right of Carver. But this préférence right of entry 
was nothing but a right to enter the land by paying for it with an 
additional homestead, or cash, or other admissible means of payment 
within 30 days after October 13, 1898. His application to enter and 
pay for the land with the Carver additional gave him no better right 
after thèse 30 days expired — that is to say, after November 12, 1898— 
than Robinson had after he made his original application. 21 Stat. 
141, § 2. The right of each to enter depended upon his payment with 
his additional homestead rights, and each was an applicant, and not an 
e.îtryman. Robinson by virtue of his application had as valid a préf- 
érence right of entry as White had after November 12, 1898. 

From the décision of the commissioner in f avor of Moran, White 
appealed to the Secretary of the Interior, and thèse are the words 
of Acting Secretary Ryan pertinent to the issue of the rule and 
practice to substitute a valid for an invalid additional in support of 
an original application in the face of a junior application: 

"It does not appear that White at any time withdrew, abandoned, or re- 
ceded from his original application to enter. Being advised that there waw 
iniirmity in proofs of the Carver additional right, he offered to substitute the 
Pugh right. The Intention to clalm benefit of and attempt to exercise his préf- 
érence right, earned by his successful contest of McCrimmon's entry, was the 
essential part of the transaction. In what manner or by what considération 
the government should be satisfled for the land was only matter of incident 
to the essential and principal thing- — the exercise of his préférence right of 
entry. Had, for instance, the transaction been one of private entry on loca- 
tion of a land warrant, scrip, or payment of money, and it transpired that in- 
noceutly a forged warrant, or scrip, or counterfeit money was paid, the entry- 
man would be allowed tO' substitute other good warant, scrip, or money, 
wlthout préjudice to his entry. 

"Since It has been decided that soldiers' additional rights are simply prop- 
erty, and bave lost their Personal character, the additional right, as it has 
référence to acquirenient of government laiid, has, as a logical conséquence, 
become slmilar in character to a land warrant, scrip, or money. It is simply 
a form of légal considération to the government for the title to the land eu- 
tered. It is not oî the substance of the transaction that one right or anotlrer 
right. one pièce of scrip or another pièce of like scrip be surrendered as the 
considération for the entry, so Only as a légal considération some valid ad- 
ditional right Is surrendered. * * * 

"The offer to locate the Pugh right on the land was not inconsistent witli 
claiming the land by location of the Carver right thereon. Having two rights, 
Wliite could claim the Jand under either. If he had reason to apprehend in- 
flrnilty in one rîgbt located on the land, Wliite could properly reinforce or 
cure his entry by locating another right thereon. As, however, it appears 
White was moved to locate the second right on the land by errors of the Land 
Department in the matter of Carver's entries. he should be permitted to 
wlthdraw his Pugh right, if it be true, as appears by the record now, that 
the Carver right was good. 

"Your ofïïce décision is therefore reversed, the order for hearing vacated. 
and White will' be permitted to protect his préférence right and entry tlaere- 
under by location on the land of the Pugh right, or any valid additional right, 
If it should prove to be necessary so to do,", . . 

Hère was a junior application in favor of which the commissioner 
had decided this case, and hère was the décision of the Secretary of 
178 F.— 16 
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the îlhterÎQrttHat, , if the first additional homéstêad right proved de- 
fecti.ve,;the:Pugh additional homestead tight which wàs presented sub- 
séquent .to the junior application might be substituted to sustain the 
original > and tb defeat the juhiorj;daijn. This deterniination of the 
secretaiiy seems to me to. be prooficonclusive thatlon June 9, 1900, 
when tijat décision was rendered,' : cases , whereini tbiere were junior 
applications pending were not exeepted from the rule andpractice of 
substitution, which was admitted by the answer. to prevail. 

But this is not ail. On Febrtiary 8, 1905, the ;cômrhissioner of the 
General L,ând Office, in answer to this, question, "Where a person who 
has a pending soldier's additional' application for: à tract of land be- 
comes convinced that the right or scrip is bad, applies to substitute an- 
other pièce of same kind of scrip, to wit, soldier's additional, should 
we receive and trarismit such scrip or reject it?" wrote the register 
and receiver who asked it: 

"The answer to this question Is proTlded for in the case of Robeson T. 
Whlte, 30 Land Dec. Dep. Int. 64, wherè it is lield in efCect that an appli- 
cant under section 2306, Rev. St., may after due notice that a Soldier's addi- 
tional right, upon which hls application is based, Is for any reason Illégal or 
Invalid, substitute another soldier's additional application as a basis for his 
original application without waivlng' àriy rtghts acquired by virtue of such 
original application. i 

"Referring to your question as to the proper procédure In the case of a 
relinqulshmént of a soldier's additional application, after the basis has beeii 
declared Invalid, and the flUng of a new application accompanied by a sub- 
stituted basis, I wlU State the situation as foUows: 

"Where the ofiBce holds for rejection an application beeause of a détective 
base, and the applicant, after due notice thereof, wishes to retain his rights 
under his original application, he need not file a new application (Robeson T. 
White, SO Land Dec. Dep. Int. 61, supra), but ail that Is requlred to préserve 
hls rights under hls original application is to flle wlthln the time allowed 
under the rules a substituted basis of the same character as that originally 
presented, which act will be accepted as a walver by the applicant of ail 
rights asserted under the original basis and be sufflcient to warrant you in 
immedlately forwarding said substituted basis to thls office after making 
proper "notations upon your records. 

"The office will thereupon take up this substituted basis, and consider it 
in place of the one theretofore filed." 

Let the f acts be noted that there was no exception of cases in which 
there are junior applications pending in thèse déclarations of the 
established rule and practice, and that the déclarations expressly 
State that they rest on the rule arid practice declared in White's Case in 
which there was a junior application. 

On July 19, 1905, the Commissioner of tl)e General Land Office 
affirmed and applied this rule of property to another case where the 
substituted additional homestead right was tendered after a junior 
application had been filed in the case of Charles P. Maginnis. Ma- 
ginnis had applied to enter the land on October 24, 1899, upon the 
additional homestead right of Davis. On January 14, 1905, this 
homestead right was held to be defective and rejected. On April 
14, 1905, the Northern Pacific Railway Company selected the land un- 
der its grant. On May 19, 190S, Maginnis applied for an extension 
of time to file a substitute additional ' homestead certificate for that of 
Davis, and thé commissioner granted the request, and said: 



EOBINSON T. LDBDBiaAN. 243 

"In the case of Robeson T. White, 3Q Land Dec. Dep. Int. 61, it is beld iu 
effect thftt an applieantunder section 2306, Kev.'St., after due notice that a 
soldier's additional homestead rlglit, upon which his application Is based, is 
for any reason illégal or invalld, may substitute anotber soldier's additional 
bomestead rigbt as a basis for his original application without waiving any 
rights acQuired by virtue of su«h original application. 

"In accordanee witb tbe case of Robeson T. White, supra, and the case of 
John Ç. Ferguson (secretary's décision of October 14, 1904, unreported), the 
application of Maginnls serves to proteet his rights as agaiust other ai>pli- 
eants until sueh time as the case is closed upon the records of this office, and 
the tendêr ;0f the sélection o( the Northern Pacific Railway Company for said 
tract ean confer no right upon the Company as against this applicant, but 
serves to proteet It against others. 

"The facts presented as reason for an extension of time in whlch to file a 
substituted right are deemed sufflelent to warrant grantlng the request. 

"You are therefore dlrected to notify applicant and also his said attorney 
that he will be allowied 30 days from thjs date in which to file a substituted 
right." 

The décisions and déclarations which hâve now been recited con- 
stitute ail the évidence that was produced in this case upon the issue 
of the prevailing rule and practice on October 4, 1905, when Robinson 
filed his substituted additional and seeured his rigfht to this land. 
They seem to me to demonstrate the fact that the rule and practice 
that an original application might be supported by a substituted addi- 
tional homestead right, and that such an application so supported gave 
to the applicant a préférence right to enter the land over a junior ap- 
plicant, who presented his application bef ore the substitution had been 
declared and followed in every case and instruction in which the ques- 
tion had arisen for more than five years prior to October 4, 1905, and 
there had been no décision, déclaration, instruction, or suggestion to 
the contrary. In accprdance with this rule and practice, Robinson's 
substituted additional, that of Heath, which was filed on October 4, 
1905, was accepted by the commissioner, and he directed the local land 
officers to allow him to enter the land on February 15, 1906, and 
on March 2d of that year he entered the land, paid the final fee and 
commissions due upon the entry, and the usual final certificate was 
issued to him. Because thèse acts and décisions of the officers acr 
corded with the settled rule and practice of the Land Department 
in existence when Robinson filed his original application and when 
he filed his substituted additional homestead right and when he made 
his final enfry and received his final certificate, I am of the opinion 
that he thereby acquired an équitable title to this land superior to 
that of the Santa Fé Company, that the subséquent acts and décisions 
of the officers of the Land Department which deprived him of this 
équitable title and patented the land to the company constituted a 
plain error of law, and that he is entitled to a correction of this error 
and to a decree in his favor to the effect that the défendant below holds 
the title ynder the patent in trust for him. 

From this conclusion there seéms to me to be no logical escape 
without overruling the décision of this court in Germania Iron Com- 
pany v. James, 89 Fed. 811, 817, 32 C. C. A. 348, 354, to the effect 
that the rights of applicants for public lands between themselves are 
to be dètermined by the rule of property evidenced by the settled rule 
and practice of the Land Department at the time when their rights 
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accrue,, and ndt by some new atid conïfary mie whîcH ihe officers aft- 
erwards adopt- Jt is trye that afte'f Ro'birison had éntered his land, 
paid forait, and received his final certificate in accordance with the es- 
tablished rule of propérty which had existed for more than five years 
prior to the entry and 6h March 34, 1906, upon an appea:! irom the 
décision of the commissioner which has been recited in the casé of 
Maginnis, the Acting Secretaryof the Interior reversed ,the rule of 
property which had theretofore always prevailed^ and established the 
new and contrâry rule that a juniot' "application should prevail over a 
senior application supported by a sUbstituted additional hdmestead right. 
But in my opinion that idecision and the subséquent rule are not material 
to this case because it ought to be governed by the rule of property in 
force Whisri thé rights of the respective parties attached. By that rule, 
when the Santa Fe Company file d its application to sélect this land on 
July 11, 1905, it acquired no right to it as against Robinson's right un- 
der his prior application which he had the légal right tdfeustain and en- 
force by his substituted additional hbméstead right of Heath. There 
was no reversai or suggestion of variation of that rule Until the décision 
in the Maginnis Case on March 24, 1906, after Robinson had entered 
and paid for the land according to the law and the> settled rule and 
practice as they then and always theretofore existed; • 

The suggestion is made that the officers of thé Land Department 
had no power to estabhsh the rule aiid practice of giving to an ap- 
plicant a short time aftèr his additional homestead right was found 
to be deféctivè to provide a valid additional homestead right in lieu 
of it or to receive the latter in support of his original application in the 
face of a junior claim. But ample authority to estabîish and main- 
tain this rule and practice may be found in sections 4^1, 453 and 2306 
of the Revised Statutes (U. S. Comp. St. 1901, pp. 253, 257", 1415), and 
striking illustrations of the exercise of like powers by those officers in 
Copp's Public Land Laws 1875, p; l'86'; Copp's Public Land Laws 
(Ed. 1882) pp. 478-9; General Circular of 1904, p. 238; and Rule 
41, Circular of July 20, 1875, cited in Hussman v. Durham, 165 U. S. 
144, 146, 17 Sup. Ct. 253, 41 L. Ed. 664. ■ 

On the other hand, the officers of the Land Department were 
without the power to divest Robinson of his title to this land after 
he had entered it. His filing of his application, his substitution of 
the Heath additional for the defective Carroll certificate, his entry 
and paymént for the land, and his receipt of his final certificate, were 
each and ail in strict aCcord with the làw and the settled rule and prac- 
tice of the department which were then in existence, aftd the power of 
the officers of the Land Department does not extend to the taking of 
property lawfuUy entered by one applicant and the giving of it to 
another. ', 

"It caunot be exercised so as to deprlye any person oî land lawfuUy en- 
tered and pald lor. By such entry and paymeut the purchaser secures a 
vested Intërest in tbe property, and a rigbt to a patent therefor, and can no 
more be deprlved Of it by the order of the commissioner than he can be ûe- 
prived by such order of any other lawf ully, acquired property. Any attempted 
deprlvation in that way of such Intërest will be correctéd whenever the mat- 
ter is presented so that the judiciary can act ulion it." Cornélius v. Kessel, 
328 U. S. 456, 461, 9 Supi Ct. 122, 32 U Ed. 482; Bogan v. Mortgage Co., 11 
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C. C. A. 128, 130, 63 Fed. 192, 195; Germanla Iron Company v. James, 89 
Fed. 811, 816-818, 32 C. C. A. 348, 353-55; Ballinger v. U. S., 30 Sup. Ot. 
388, 54 L. Ed. , filed Feb. 21, 1910. 

For the reasons which hâve now been stated, perhaps at too great 
length, it appears to me that the decree below should be reversed, 
and a decree for the complainant for the rehef prayed in his bill 
should be granted. 



BESSHO V. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit. Feljruary 1, 1910.) 

No. 924. 

Alibns (§ 65*) — RiGHT TO Natubalization — Japanese — Construction OP 
Statuts . 

In View of the provision of Immigration Aet .lune 29, 1906, c. 3592, § 26, 
34 Stat. 603 (U. S. Comp. St. Supp. 1900, p. 488). repealing related sec- 
tions, but omitting from such repeal Rev. St. § 2169, as amended (U. S. 
C-omp. St. 1901, p. 1333), wliich limits the privilège of naturalization to 
free white persons and persons of African nativity or deseent, such sec- 
tion must be heid to llmit and eontrol Act .Tuly 26, 1894, e. 1C5, 28 Stat 
124 (U. S. Comp. St. 1901, p. 1332), authorizing the naturalization of "any 
alien" 21 years or more ot âge who lias «erved in the United States navy 
or marine corps as therein provided, and an alien of the Japanese race is 
not entitled to naturalization thereunderj 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 65.*] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Pétition for naturalization by Namyo Bessho. From an order deny- 
ing such pétition, he appeals. Affirmed. 

T. Catesby Jones, for appellant. 

L. L. Lewis, U. S. Atty. (R. H. Talley, Asst. U. S. Atty., on the 
brief). 

Before GOFF, Circuit Judge, and BRAWLEY and CONNOR, Dis- 
trict Judges. 

GOFF, Circuit Judge. The appellant, a subject of the Mikado of 
Japan, filed his pétition in the court below, in which he asked that he 
might be naturalized and admitted as a citizen of the United States. 
He claimed that he was entitled to the privilège so sought by him, 
because of the provisions of an act of Congress approved July 36, 
1894 (chapter 165, 28 Stat. 124 [U. S. Comp. St. 1901, p. 1332]), 
reading as follows : 

"Any alien of the âge of twenty-one years and upward who has enlisted or 
may enlist in the United States navy or marine corps, and has served or may 
hereafter serve five consécutive years in the United States navy or one enlist- 
meut in the United States marine corps, and has been or may hereafter be 
houorably discharged, shall be admitted to beconie a citizen of the United 
States upon his pétition, vvithout any i)revious déclaration of his intention to 
become such ; and the court admitting such alien shall, in addition to proof 

♦For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Ir.dexe3 
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of good moral charaoter, be satisfied by competeut proof ot, such persoii!» serv- 
ice in and honorable discharge from the Uuited States navy or marine corps." 

The appellee, answering the rule to show cause why the prayer of 
the pétition should not bè ^ranted, cotitended that petitioner was not 
entitléd to be declared a citizen, for the teason that section 3169, Rev. 
St. U. S. (M Ed. 1878)i-^U. S. Comp. St. 1901, p. 1333— limits the 
privilèges of naturalization to free white persons, and persons of Afri- 
can nativity or descent, and that, as the pétition admits that the ap- 
phcant is a Japanese, his prayer should be denied. To this contention 
of the appellee, the petitioner replied that the said section of the Re- 
vised Statutes did not apply to, nor testrict, the provisions of the act 
of July ,36, 1894, under which his pétition had been filed. The court 
below overruled the objections of petitioner to the return of the ap- 
pellee, sustained the insistence of the latter, refused the naturalization 
asked for, and dismissed the pétition. From this action of the court 
the appeal now under considération was sued out. Other proceedings 
were had below, and are referred to in the assignments of error ; but 
as they are not essential to the disposition of the real question involved 
— ^the right of the petitioner to naturalization — we do not deem it 
necessary to allude to them. 

We are to détermine whether or not section 3169 of the Revised 
Statutes is to be construed as limiting the terms of the act of July 26, 
1894, so far as it relates to the naturalization of aliens, or whether 
the bfoad provisions of the last-mentioned législation should without 
restriction be enforced. 

A référence to the enactments of the Congress, relating to the ad- 
mission of aliens as citizehs of the United States, will enable us to as- 
certain the législative intent, and to properly construe the statutes as 
they exist to-day pertaining to naturalization. Title 30 of the Revised 
Statutes has incorporated therein ail of the législation relating to this 
subject, in force at the time of the revision of 1873, and of the amend- 
ments thereto of 1875. ,That title embraces sections 2165 to 2174, in- 
clusive, of said Revised Statutes (U. S. Comp. St. 1901, pp. 1339- 
1334). Of those sections is 2169, reading as follows: 

"The provisions of this title shall apply to aliens belng free white persons, 
and to aliens of African nativity and to i)ersons of African descént." 

This section, as it was enacted in the revision of 1873, did not con- 
tain the words "being free white persons," although they had been 
included in the naturalization lawsfrom the year 1803, down to that 
date. , But in the amendments of 1875, which were intended to correct 
erroi:g,.£^nd supply the omissions of the previous revision, those words 
were;r<estored, and the section now reads as we hâve quoted it. The 
attention of the législative branch of the government was thus par- 
ticulai:ly , called to the point we are now considering, and the action 
then itaken by it is most significant, and clearly indicates that the 
Cohgress then intended to exclude- ail persons of the Mongolian race 
froni the' privilèges of the naturaHza^ipn laws. 

Counsel for appellant contends that even if this is the proper con- 
struction of the laws relating to this subject, after the revision of 1875, 
that such interprétation must now yield to the unrestricted terms of 



BKS8H0 Y. tTNITBD STATES. 247 

the act of July 26, 1894. It must be admitted that the words used in 
that statute hâve a vfride scope, and that they would, if not considered 
in conjunction with other législation, sustain the claim of appellant 
that the Congress intended to give to "any alien" who possessed the 
qualifications described therein the right to be admitted as a citizen of 
the United States, in récognition of his services in the navy. But for 
reasons hereafter to be mentioned, we are not at liberty to ignore 
either the législation in force when that statute was enacted, or the 
act of Congress passed subséquent thereto. Counsel insists that the 
act of 1894 is in no way controlled by section 3169 of the Revised 
Statutes, and that it should not be construed in connection with that 
législation. Suppose we admit that but for the act of June 29, 1906, 
there would be force in this contention, would we not nevertheless, by 
virtue of that législation, be compelled to ref er to that section in order 
to détermine what the législative mind intended should be the law 
relating to naturalization subséquent to that enactment? That act 
is entitled "An act to establish a Bureau of Immigration and Nat- 
uralization, and to provide for a uniform rule for the naturalization 
of aliens throughout the United States." 34 Stat. 596, c. 3593 (U. S. 
Comp. St. Supp. 1909, p. 97). By this législation a new and complète 
.System of naturalization was adopted, ail of the détails of which to- 
gether with the method of procédure, and the courts having jurisdic- 
tion of it, were set forth and designated, and ail acts or parts of acts 
inconsistent with or répugnant to its provisions were repealed. In sec- 
tion 36 of that act is found an express repeal of sections 3165, 3167, 
2168, and 2173 of the Revised Statutes (U. S. Comp. St. Supp. 1909. 
p. 488). Thèse repealed sections are ail included in title 30 of said 
Revised Statutes, and demonstrate beyond doubt that the Congress 
carefully considered ail of the provisions of that title, and that it in- 
tended that the unrepealed sections thereof should still remain in force. 
Among those unrepealed is section 3169, which we thus find to be 
virtually re-enacted, and declared to be one of the rules under which 
future naturalizations are to be conducted. Another part of that title 
not repealed is section 3166, which relates to aliens who bave enlisted 
in the armies of the United States, and provides that, an alien, of the 
âge of 31 years and upward, who has enlisted, or may enlist, in the 
armies of the United States, and has been, or may be thereafter, 
honorably discharged, shall be admitted to become a citizen of the 
United States, upon his pétition, under certain conditions therein men- 
tioned. This section is quite similar to the act of 1894, providing for 
the naturalization of aliens who hâve enlisted in the navy — the act 
under which the appellant applied — which last-mentioned act is also 
left in full force and effect by the act of June 29, 1906. 

In the light of this législation, showing as it does the plain intention 
of the lawmaking power, must not the courts, under the usual rules of 
construction, hold that section 3169 of the Revised Statutes restricts the 
provisions of the enactments authorizing aliens who bave enlisted in the 
navy, and in the army, to be admitted as citizens of the United States ? 
If it appears from the pétitions they file, from the applications they 
make to become citizens, or from the évidence offered, that they are 
not free white persons, or of African nativity, then such aliens, even 
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though th'ey so enlisted todiw^re thereafter honorably discharged, are 
not entiMed to naturalizatipn>ia.a they are excluded from that privilège 
by the laws' pertaining therfito. , : 

A careful examination of the statutes reiating to naturalizationv 
commencing with Act Cong. April 14, 1802, c. 28, 2 Stat. 153, and 
ending with the enactment of July 14„ 1870, c. 254;, 16 Stat. 254, dis- 
closes the fact that such statutes during ail that time had inview the 
purpose of preventing ail aliens, not free white persons, from becom- 
ing citizens of the United States ; in other words, allalien races except 
the Caucasian were excluded. Krôm and including the act of July 14, 
1870, to and inclusive of the act of June 29, 1906 (except the period be- 
tween the revision of 1873, and the amendments thereto of 1875), the 
intention was to exclude from naturaUzation ail aliens except those of 
the Gaucasian and the African races. The history of the country 
through ail the time thus indicated— to which we think we may with 
propriety alliide — clearly develops the necessity for the législation men- 
tioned, and points out the purpose of the; Congress in enacting it. 

Coutisel for appellant calls our attention to the fourteenth section 
of Act May 6, 1882, c. 126,-22 Stat. 61 (U. S. Comp. St. 1901, p. 1333), 
1 Fed. Stat. Ann. p. 774, as indicating that the policy of the Congress 
was to éxclude Chinese from becoming citizens, but not to prevent oth- 
er aliéna of the Mongolian race from being naturahzed. We are unable 
to agrée to this view of that act. The section referred to was evi- 
dentlyincbrporated in the act inentioned to dispel a doubt entertained 
in some sections as to the sufficiency of the législation on the subject 
of naturalization then in forde, to prevent Chinese from being admitted 
as citizens. The title of the act is "An act to exécute certain treaty 
stipulations reiating to Chinese," and the preamble reads as foUows : 

"Wherea,s In tlie opinion of ttie government of the United States the eoming 
of Chinese laborers to this country endangers the good order of certain local- 
ities withln the territory thèieof." 

The fourteenth section reads thus: 

"TEat hereafter no state court or court of the United States shall admit 
Chinese to eitizenship; àhd ail laws in conflict with this act are hereby re- 
pealed." ' 

Surely );here can be no serious contention concerning the ineligibility 
of Chinese to be naturalized under the statutes existing when this act 
became a law. The courts had theretofore considered such -applica- 
tions and rejected them. In re Ah Yup, 5 Sawy. 155, Fed. Cas. No. 
104 ; In re Camille (C. C.) 6 Fed. 256. The Suprême Court, in Fong 
Yue Ting v.. U. S., 149 U. S. 698, 716, 13 Sup. Ct. 1016, 1023 (37 L. 
Ed. 905), said: 

"Chinese persons not horn in this country hâve never been recognized as 
citizens of the United States^ nor authorized to become such under the natu- 
ralization laws." 

The court below did. not err in holding that appellant was not en- 
titled -to naturalization as à citizen of the United States. 
Affirmed. 
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GAYTON et al. v. DAY. 

(Circuit Court of Appeals, Third Circuit. February 10, 1910.) 

No. 85 (1,290). 

1. CoNTBACTS (§ 164*) — Construction— Distinct Conteacts. 

Where plalntiff contracted witli défendants to drill an oU well to the 
depth of 4,000 feet, under whicti défendants drilled the well to the depth 
of 4,190 feet, and plalntiff paid for 4,100 feet, leavlng the 90 feet for fu- 
ture ad.1ustment, and on the same day made another wrltten eon tract 
with défendants to continue the drllUng on différent terms to a depth of 
5,100 feet, and défendant drilled to a depth of 4,740 feet, when they were 
unable to drill further because of a cave-ln, such contracts were separate 
and distinct ; and the court, in an action for défendants' breach of the 
second contract, Improperly eharged that the jury should consider the 
contracts together, though the second contract concluded wlth a clause 
that ail the terms and conditions of the former one, rem'ainlng unper- 
formed, should not be affeeted by the new agreement. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 747 ; Dec. Dig. 
S 164.»] 

2. Damages (§§ 120, 218*)^Contract— Breach— Submission to Jury. 

In an action for breach of a contract to drill an oil well to a greater 
depth than that required by prior contract, plaintlfCs measure of dam- 
ages was the expense or disbursement actually incurred or made by her 
under the second contract, and for any loss suffiered by her as a direct 
resuit of the breach, which was not spéculative or contingent and was 
capable of deflnlte ascertalnment, and in the absence of such expenses, 
disbursements, or loss, nominal dam&ges ouly could be recovered. It 
was therefore error for the court to leave the question of damages to the 
jury as a mlxed question of law and fact, wlthout any Instruction by 
whlch the jury should measure the damages. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 560-562 ; Dec. 
Dig. §§ 120, 218.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Mrs. E. M. Day against Joseph H. Gayton and another. 
Judgment for plaintifï, and défendants bring error. Reversed and re- 
manded, with directions. 

Geo. L. Roberts and D. H. Jack, for plaintiffs in error. 
Samuel S. & C. B. Mehard, for défendant in error. 

Before GRAY and LANNING, Circuit Judges, and McPHER- 
SON, District Judge. 

GRAY, Circuit Judge. The action in the court below was brought 
by Mrs. E. M. Day, the défendant in error (hereinafter called the 
plaintifï), against Gayton and Heasley, the plaintiffs in error (herein- 
after called the défendants), to recover damages which the plalntiff 
claimed to hâve suffered by reason of défendants' breach of a contract 
to drill for the plalntiff a certain oil well in the state of Pennsylvania. 
The trial resulted in a verdict for the plalntiff, and from the judg- 
ment on this verdict the défendants hâve sued out this writ of error. 

The undisputed facts appearing in the record are, that on Kovember 
4, 1905, the plalntiff made a contract in writing with the défendants, 

*For other cases see same tople & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to drill a well for oil or gas on lands leased by the plaintiff, situa te in 
the township of Gaynes,' Tibga éoiiflty; Pâ., at such place as might be 
designatçd by plaiptiffi to the depth,|<?f 4,000 feet. , ^hç contract pro- 
vided that drilling should stop at any place that plaintiff might direct 
by written notice, but that if it Wéfé stopped on her notice at a less 
depth than 3,000 feet, défendants should; receive ipayment. as if 2,000 
■feethâdbeen actually drilled- -■ ' ■ * : i ;!; • 

For' the drilling of ^hè' well, the 'contract proyided fhàt thç plaintiff 
should pay the défendants $l,pèrf pot f6r the Êrst 3,P90 feet, $3 per 
f oot for f rom 3,000 to 3,500 feet,: and $S .per f oot ior f rom 3,500. to 4,000 
feet,'tHèse amountâ 4o; bè paid wheft sàid well should' hâve been com- 
plèt^3i, and that Î^O s<inj whatevéir shdtild tjecome d^e ûiidér the contract 
.if; 4^feRdants failëci to complète: saidwéll to the depth pf 4,000 feet, 
unless stopged by plaintiff at a less depth. This contract is set out in 
full' às an exhibit attached to the sta.tement of claim. Under it, the 
défendants drilled a well td the depth of 4,190 feet, atid dompleted the 
samé'by the 17th day of May, 1906, some weeks within the time stipu- 
lated for its completion by the written contract. On that day, the plain- 
tiff paid the défendants $9,761.76, the. àmount due uiider the contract 
for the drilling to the depth of 4,100 feet» the 90 feet that was drilled 
being léft for future adjustment. On the 17th day of May, 1906, the 
said , plaintiff made ahother written contract with the défendants, to 
continue the drilling of this well from its présent depth of 4,i00 feet 
to a depth of 5,100 feet, under certain terms and conditions, among 
which are the f oUowing : 

• "I*arty of the flrst part" (the plaintiiEf) "shall haye the right to stop the 
drilling at any point after the depth oï 4,600 feet shall hâve been reached by 
second parties" (thè défendants), "but first party shall not bave the right to 
stop said drilling before said depth of 4,600 feet shall bave been reached. 

"If, lu the course of drilling, hard granité, water, or hard, flint shall be en- 
countered whlch renders It impossible to proceed, or in casé It shall beconie 
impossible for second parties, with reasonable efforts and skill and wlth ap- 
proved tools and apparatus, to continue drilling, that In sueh case second par- 
ties may cease drilling, in which event f(rst party agrées to pay second par- 
ties the sum of flve dollars per foot for each foot aetually drilled." 

This contract concluded with this provision : 

"Ail of the terms and conditions of a certain contract, relatlng to said well, 
dated November 4th, 1905, which remaln at this date unperformed, shall not 
In any way be affected by this new agreement." 

This contract is set out in fuU as an exhibit attached to the state- 
ment of claim. Under this contract, défendants, after making neces- 
sary changes in the derrick and certain disbursements preparatory to 
the drilling of a well to this depth, proceeded under this second con- 
tract and drilled said well to the dépth of 4,740 feet. The défendants 
in their affidavit of défense allège that when they reached this point, 
owing to the caving in of the sides of the well', it became impossible, 
with reiisonable efforts àftdapproved tools and apparatus, to continue 
said drilling, and that they so notiiàed the plaintiff, and that the well 
"was measured to that depth. Défendants further say they used ex- 
tràordinary efforts and went to large expense in getting the best tools 
and apparatus that could be found, and used the best skill, in attempt- 
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ing to clean out said well and dfill it to a lowef depth, and that it was 
after exhausting every possible efïort and finding it would be impossi- 
ble to proceed with the drilling, that the plaintiiif was notified of the im- 
possibility of drilling the well any further. Défendants therefore aver 
in their said affidavit of défense, that the plaintiff is indebted to the 
défendants for the 640 feet drilled over 4,100 feet, at $5 per foot, and 
for $317.69, for work and labor donc on the rig and new material 
furnished by défendants on plaintiff's account, as per said second con- 
tract, making a total of $3,517.69 clâimed of the plaintiff. 

Of this claim of set-off, with interest from the 31st day of October, 
1906, due notice in writing was served by the défendants upon the 
plaintiff. Testimony was adduced on behalf of the défendants, tend- 
ing to support the allégations in their affidavit of défense, as above 
recited. On the other hand, the plaintiff adduced testimony, tending 
to prove, as she had alleged, that reasonable skill and approved tools 
and apparatus were not used by the défendants to overcome the ob- 
struction caused by the caving in of the sides of the well and to com- 
plète the well to the required depth of 5,100 feet. 

This issue of fact was, we think, properly and fairly presented to 
the jury by the learned trial judge, and the assignments of error touch- 
ing the réception of testimony bearing upon this question and upon the 
charge of the trial judge in regard thereto cannot be sustained. 

We turn, therefore, to what we must consider the serious questions 
raised by the fifth and eighth assignments of error. 

The fifth assignment is based upon an exception to the foUowing 
language in the gênerai charge delivered to the jury. The language 
excepted to is as f ollows : 

"I may say to you, gentlemen, that thèse two contracts are to be considered 
together ; we are unable to separate them and to say that the flrst oontract 
had no bearhag on the second, because by the terms of the contract itself 
(whlch made the law of the parties) it was agreed, when the contract was en- 
tered into, that 

"Ail the terms and conditions of a certain contract relating to sflld well, 
dated Noveniber 4, 1905, which remain at this date unperformed, shall not in 
any way be afCected by this new agreemeut." 

In this statement of the learned trial judge, we think there is grave 
error. The two contracts were made at différent times, and the second 
contract, as we view it, was independent of the first. It was made 
after the first contract had been fully completed on both sides. The 
well had been drilled by the défendants to the depth required by the 
contract, and ail other matters and things to be performed on their 
part appear, so far as the record shows, to hâve been done and per- 
formed and the full amount to hâve been paid by plaintiff under the 
contract, upon the completion of the work, had been so paid. The 
second contract bore no relation to the first, except in the fact that the 
work to be done under it commenced where the work under the first 
contract left off. The mère fact that the required depth of 4,100 feet 
had been obtained under the first contract, without striking oil or gas, 
and that plaintiff desired to prosecute the work still further, in the 
hope of finding either, does not make the second contract supplemental 
to the first, as is alleged in the statement of claim. In fact, the only 
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référence' tôthe first contract contained in the second and quoted by 
the trial judge, seeiiis, ex-industifia, to emphasize thevseparatençss of 
the two cQn tracts. ,ThispQ}^tion.of the charge, considered by itself, 
would tend to confuse the rninds- of the jury as tp, the- mutual oWiga- 
tions of the parties to the:seçond,contract. But tifiis, view of the con- 
tract entertained by the learnpd trial judge, becomes, of spécial impor- 
tance when considered in relation to the instructions givpn to the jury 
on the question of damages., ;-:).: • 

The eighth assignaient of ërror is as follows: ; • 

"Bighth. The court erred In uslng; the following lang'uage in the général 
charge which It dellvered to the Jury, to wlt: . , -.[ 

"'Now, as to the question of damages^ I hâve declded to leave this question 
oï damages to you, under ail the évidence In the case. It is a ntiixed question 
of law and fa et, in my judgment, as to what amount' of Ûamages Mrs. Day 
woùld be eûtitled to recover, in case you woUld flnd a verdict In her tavor.' 

"To which portion of the charge of the court the défendants theu and there 
exeepted." . ,,;,.,,: 

There is sotne difficulty in dêaîihg with this assîgnment, founded as 
it is upon so meager an exception' It is for the court to prescribe, as 
a matter of ilaw, what the méasUre or rUle may be, by which the jury 
is to détermine, as a question bffact, what damages, if any, hâve been 
incurred by the plaintiflf, by reason of the default of the défendant. 
We are not told by the défendant What is the ground of the exception, 
though we might agrée that a question of mixed law and fact, as to 
damages, should not hâve been submitted to the jury without instruc- 
tions, and that the jury in this case should hâve been instructed that 
the proper measure of damages would hâve been the expansés or dis- 
bursements actually incurred or made by the plaintiff under the sec- 
ond contract, or any loss suffered by her as a direct resuit of the 
breach of said contract thait was not spéculative or contingent in its 
nature, and was capable of definite ascertainment, and that if no such 
expenses, disbursements, or loss were proved, plaintiff could only re- 
cover nominal damages. We cannot, however, disregard the context 
of this passage of the charge. In this context, we think there is such 
manifest error on a point so vital to the rights of the défendants, that 
we are at liberty to notice the same and correct it. Wiborg v. U. S., 
163 U. S. 633, 658, 16 Sup. Ct. 1127, 41 L. Ed. 289. 

Directly after using the language which is made the subject of this 
eighth exception and assignmeht of error, the learned trial judge pro- 
ceeds as follows: 

"The gênerai prlnciple of law is that, when a person cornes into a court of 
law and asks damages, they must show damages, and the défendants contend, 
'therefore, that if the plaintiff is entitled to a verdict, she is entitled simply 
to recover nominal damages. 

"On the other hand, the plaintiff clalms that the measure of her damages 
is the pi'ice that she has paid thesê défendants for the drilling of that well. 

"Now, gentlemen, I hâve deterinined to leave this question to you. You 
hâve heard it very fully and carefully argued by the counsel upon ail sides. 
It is an exceedlhgly novel question. I do not see how I could say to you as 
a matter of law W'iiat the measure of damages would be in this case and I am 
going to leave the question to you as a question of fact." 

We thus see the bearing of the erroneous view entertained by the 
trial judge, as to the interdependence of the two contracts upon his sub- 
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sequent treatment of the measure of damages. The claim of the plain- 
tiff, that the measure of her damage is the price that she has paid the 
défendants for the'drilHrig of the well, rèîerred, of course, to the 
price, $9,,761. 76, paid by the plaintiff for the well as dug under the 
firsf cont'ract, ît being conceded that nothing liad been paid by her un- 
der the second contract. This also is the contention of the learned 
counsel for the défendant in error, viz., that the jury should not only 
disallow the counterclaim of the défendants, but also should award the 
whole sum paid to défendants under the first contract. In the lan- 
guage that we hâve quoted, the jury were distinctly permitted to adopt 
this measure of damage in the making up of their verdict. Such a 
rule for damages is not in any sensé calculated to put the plaintiff 
back into the position in which she would hâve been, either if no sec- 
ond contract had been made, or in that in which she would hâve been 
if the said contract had been performed. What would hâve been her 
situation if the contract had been performed, is the merest matter of 
spéculation — ^spéculation of a character that has never been sanctioned 
by the courts as a ground of damages. As we hâve before intimated, 
in thi's suit the damage suflfered by plaintiff is measufed by such ex- 
penditufes as she has made by reason of the undertaking of the défend- 
ants in the second contract, or any definite, ascertained and computable 
loss, not spéculative in character, which has come to her by reason of 
the breàch by défendants of their contract. 

We think, therefore, that there was plain error in submitting to the 
jury for détermination the claim made by the plaintiff as to the proper 
m!easuré of her damage, the court expressly declining to instruct them 
in that regard. Such error was clearly prejudicial to the défendants, 
and the judgment below must therefore be reversed, with directions 
for a venire de novo, and it is so ordered. 



.TOUN LANG PAPER CO. v. ZACITKYFTA. 

(Circuit Court of Appeals, Thlrd Circuit. Februîiry IG, 1910.) 

Ko. 61 (1,254). 

Mastbr and Sebvant (§ 286*)— JIasteb's Liability fob Injury to Servant — 
DuTY TO Wabn and Insteuct. 

Plaintiff, who was a Polisti boy 17 years old, worked lu defendant's 
paper mlll as a laborer for flve months, wlieeling pulp to, and tlie flnished 
paper from, the machines, which stood In pairs, end to end, with a spaee 
of only about 15 iuches between the wet and dry machines. Across this 
spaee was an endless felt carrier or belt for conveying the pulp from 
one machine to the other which frequently required repairing or tighten- 
Ing. PlalntifC and another workman were called by the machine tender 
to help adjust the conveyor, in doing which it was necessary to pass 
sldeways into the spaee between the machines and lie on tlie floor. In 
attemptlng to get eut from such position, plalntlff's hand was caught 
and crushed between the rolls of one of the machines which had not been 
stopped. ïhe only négligence charged against défendant was In falling 
to warn and instruct plaintifC with respect to the admitted danger of 
the place; he belng unskllled, speaklng little English. and with no knowl- 
edge of the machines except that gained in his work. Held, that whether 

•For other case» see same topic & S mdmbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tfie giving of ' «ucfi < warnlng and Instruction, under the droumstanees 
sÊown, was an* absolute , and nonâelegabje duty of défendant as master 
the omission of which réndered it liaWe, was properiy sn^maltted to tlie 

' ' i^^^- - ..h '.'.-' '^ i, '■'■■. 

[Ed. Note.— For pther cases, sée Master and Servant, Ceiit Dig. §i 
iÔ44-1050; i>èc; 1)1^. § 280.*] ' 

In Error to'the Circuit Court of .the United States, for, the Eastern 
District of Pennsylvania. ji 

. Action by John Zacheyfia against the John Lang Paper Company. 
Judgraent for plaiintiff (170 Fed. 617), and défendant brings error. 
Affirmed. ; i: 

W. Av. Smithers, fçr plaintîff in error. ' 
Thdma? Ivcamin^, for défendait in error. 
Before'éRAY, .RUFFINÛ'TOî^/ and LANNING, Circuit Judges. 

GRAY, Circuit.^ùdge. The actîoiji in the court telow was brought 
by the defetidant in, error (hereinéifter called the plaint;iff ) , against the 
plaintiff in error (hereinafter calleçitl^e défendant)) wljerein, it was 
charged th^t plainfiiï had lost his right hand by reasqn of the négli- 
gence of^the défendant, and claiming damages theref or." . The material 
facts disclosed by the record are as follows: 

The défendant owns and opérâtes a paper mill in Philadelphia, in 
which a large number of workmen.are employed, and in which there 
are many complex machines driven byifteam power. Twô sets of pa^ 
per making machines occupied nearjy the whole floor of a large room 
in defendant's mill, — one set on each side thereof, extending about 70 
feet in length, 7 feet 6 inches in width, and over 10 feet in height. 
Each set was composed of two parts, known as the wet machine and 
the dry machine. Between thèse machines, an endless felt or blanket, 
passing around rollers of each, received the wet pulp, which had corne 
over and between certain cold rollers of the wet machine, and further 
conveyed it across the narrow spàce between the two-^ thachines to the 
rolls of the dry machine. This spaœvaried in width from 30 to 15 
inches at the narrowest point. It is not contradicted that the space 
was so narrow that a man, to go in between the machines, would hâve 
to go in sideways. This blanket, which carried the pulp from the wet 
machine to the dry machine, was sewed together at its ends and was 
moved in an endless circuit by opposite rollers in the two machines. 
It was liable to be torn, or to otherwise get out of Oîder. When so 
torn, it became necessary to remove it and substitute a niew one. Some- 
times it was necessary to tighten the tension, by means of One of the 
rolleïs utidèr the machine, which was so arranged that it could be 
moved ina; slot for that purpose. Thèse renewals or réarrangements 
were not a part of the process of making paper, but âppertained to the 
keeping of the machine which manufactured the paper in proper order 
and repair. The necessity for suçh renewals, repâ'îrs, or tightening 
of tension, .'of course, occurred at irregular intervais. When the 
cloth was being adjusted in the wet machine, there was no mechanical 
connection between that part and the dry machine, 'thé tWo being 

•For bther cases see Baffle toplo & § number lû'Dfec. & Am. Dlgs. 1907 tb date, ftllep'r Indexes 
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capable of independent opération' and working in ■ unison only when 
connected by the cloth conveyir^g the pulp. Those who renewed or ad- 
justed the. cloth: were obliged tp go sideways into the narrow space 
between the two machines ;and to stoop down or lie on their stomachs 
to get under the, dry machine, in order to stretch the cloth on the 
çidjustable roUer thereof. 

The plaintiiï, a PoHsh boy of 17- years of âge, was employed as a 
laborer by the défendant company. If he spoke English at ail, lie 
spoke it very imperfectly, and had, previous to his employment, been 
, a f arm lîdjprer. He had been employed about five months as a helper 
on one of thèse machines. He had first been put at shoveling the pulp 
into the wet machine, at its eJctreme south end, and, about three weeks 
before the accident, had been placed at the extrême north end of the 
dry machine, to wheel away the rolls of the finished paper. He and 
another boy helper were subject to the orders of a skilled machine 
tender, who was a paper maker by trade. The plaintifï had, upon about 
six occasions, under a boss preceding the one in charge of the machine 
when the accident happened, been ordered to help in stretching the 
blanket when it was being adjusted. Of course, while this was being 
done, the wet machine was not in opération, and plaintiff's witnesses 
testified that under the former boss, both machines stood still during 
such repairs, while defendant's witnesses testified that it was not cus- 
tomary or necessary to stop the dry machine when such repairs were 
being made. Plaintiflf was not a skilled workman, and the only knowl- 
edge he had of the machinery was such as he could acquire from his 
work as a laborer in the positions above mentioned. The plaintiff's 
testimony as to the happening of the accident is, as f ollows : 

"Q. Just tell the jury in your own way exaetly what happened. 

"A. When I came to work the boss called two oî us, he called us to change 
a cloth. 

"Q. Who was the other person that he called beside yourself î 

"A. Mr. Wangloz. 

"(Mr. Wangloz stauds up.) 

"Q. Is that the person that the boss called? 

"A. Yes, that is the same nian. Wangloz went under the machine first, 
and I went under second. Wangloz went under first, then I went under my- 
self. 

"Q. Then you went under yourself? 

"A. Then myself, and af ter that the boss went under. 

"Q. How did you get under? 

"A. We went In sideways. 

"Q. W^ent in what sideways? 

"A. Went between the machine sideways. and went down on our knees, laid 
on our stomachs. 

"Q. When you were laying on your stomach, what was over you? 

"A. The machine. 

"Q. Go on and tell us what happened? 

"A. Then we were pulling the roU with a cloth, they were pushing and I 
was pulling, and they could not pull it in place, and the boss called and said, 
'Get out,' and swore, and Ulcked me on the foot. 

"Q. Then what happened? 

"A. And I went and got from under the machine. It was tight there, and 
ail at once I got my hand caught, I don't know how." 

As a witness on behalf of the défendant, the man in charge of the 
machine testified that he only called Wangloz, and did not call the 
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plaintiff," to help him adjusf theclbtîi under the machine; that the 
two were staiiding together, àtid, ias plaîntiff testifies, he called them 
by Waving atid pointing to thé plaee where he wàntéd them to' go, and 
besides, this witness was contradictory in bis statements, testifying at 
one titnë that the plaintiff's-propér position was upoh his knees between 
the two machines, and not under the wet machine. This question, 
howevef, was' submitted to the jury, and they hâve found in favor of 
the plaintiff. ' • 

It is conceded that the dry machine was in opération a f ter the 
plaintiff went in between the two machines and àt thé .time of the 
accident, aïîd that the rollers nearest him were slqwly moving, and 
that the loss of his hand was due tô' its being caughï between them. 
The verdict was for the plàirttiff, and upoh a refusai of defendant's 
motion foi' judgment non obstante veredicto, judgmeht was entered 
for the plaintiff upon the verdict. Upon the writ of errorsued out by 
the défendant, ail the évidence is sent up in the record under the Penn- 
sylvania practice act. ' ' , 

The propositions urgéd in this court upon the assignments of error, 
are :,■■•■' ','''■ 

First, that the prpximaté cause of the injury was no act of the 
défendant; that the plaintiff waS not caught by the projecting ma- 
chinery, nor could he bave bëen injured by mère contact of the body. 
It is urged thàt there was no évidence that the speed of the rollers was 
such as to draw in his hand. On the contrary, steam had not been on 
long and thé speed was "slow" jusfbefore the men began to adjust the 
cloth. It is arg-ued, therefore, that the injury mùst bave resulted, 
either from plaintiff 's slipping and thrusting his hand against the 
rollers at their Une of contact, or from gross carèlessness in putting 
his hand there without looking. 

Second, the situation being tra,nsitory and arising from the usual 
opération of machinery under the direction of a fellow servant, its 
dangers were among the assumed risks of the employment. 

In the gênerai views we are about to express, we will dispose of 
both of thèse propositions together. . 

That the place into which the plaintiff was required to go, by the 
order of the foreman under whom he was 'wdrkihg, was one of 
extraordinary danger, by reasoh of the narrow space between the two 
machines, the moving rolls of the dry machine forming one side of 
said narrow space, and by the fact that he was required to lie upon his 
stomach in ot*der to get uhdêr the rolls of the wet machine, and the 
cramped conditions under which he was compelled to recover himself 
from that position must be conceded. The testimony is conflicting 
as to whether the rolls of the dty machine were in motion when the 
plaintiff wént' in under the wet njachine, but thàt they were undoubt- 
edly moving when he soUght to extricate himself from his lying down 
posture, as the loss of his hand was due to its being caught between 
two of thèse moving rollers. 

Assuming, as défendant cohtends was the fact, that the rolls of the 
dry machine were moving when the plaintiff went jn between the two 
machines, counsel for défendant urge with great ingenuity of argu- 
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ment, that, inasmuch as the déclaration did not charge on tHe défend- 
ant négligence of an absolute duty of à master, in allowing the dry- 
machine to be in opération while men were engaged under the wet ma- 
chine in making thèse repairs, recovery could not be had by the plain- 
tiff, because the danger arising from the moving rolls of the dry ma- 
chine was an obvions one, and was obsèrved, or should hâve been 
observed and appreciated by the plaintiff when he entered the space 
between the two machines, and the risk of injury therefrom was as- 
surhed by him. The conclusion from thèse premises is, that the proxi- 
mate cause of plaintiff's injury was no act of the défendant. 

Although the plaintiff in his pleading has made no allégation of a 
breach of duty by the défendant, in that he allowed the dry machine to 
be operated while plaintiff was under the rolls of the wet machine, did 
not the défendant owe an absolute master's duty in another respect to 
the plaintiff? Under ail the circumstances of the case, was it not 
defendant's duty to warn him of the danger to be encountered when 
ordered to penetrate this narrow passage between thèse sets of compli- 
cated machinery, one set of which was in motion when he was required 
to crawl under one of them to assist in making repairs, the plaintiff 
being an ignorant Polish boy between 17 and 18 years of âge, with no 
spécial knowledge of this complex machinery, except that obtained as 
a laborer in wheeling material to the machine at one end, and wheeling 
finished product away at the other. The neglect of such a duty is the 
négligence charged by plaintiff in his statement of claim. Whether 
the work that plaintiff was ordered to do ât the time of the accident 
was of such extraordinary danger, by reason of the conditions above 
described, as to impose upon the défendant the duty of warning him 
thereof, and giving him instructions in regard to the same, was a 
question which, in our opinion, might at least be properly submitted to 
a jury. The fact that plaintiff had several times before helped at this 
work, did not necessarily absolve the défendant from such a duty. 
It may well hâve happened on those occasions, either that the rolls of 
the dry machine were not revolving, or that, in getting up without 
slipping or staggering, he did not appreciate the danger that might 
arise from their being operated. It is altogether probable, as sug- 
gested by défendant, that the accident may hâve happened while plain- 
tiff was struggling to arise on the uncertain footing of the narrow 
gutter, that he slipped or staggered, and involuntarily threw out his 
hand against the moving rolls. 

The question whether, under ail the circumstances to which we hâve 
alluded, an absolute and nondelegable duty was imposed upon the 
défendant, of giving such instructions and warning to the plaintiff as 
would enable him to appreciate and avoid the dangers of the situation 
in which he was required to work, was submitted to the jury in an 
admirably clear and discriminating charge by the trial judge, a charge 
that was eminently fair to the défendant in stating this and every other 
question of fact submitted to the jury. 

This court has said in a recently well-considered case : 

"The gênerai and personal duty imposed by law upon a master, to use rea- 
sonable eare, — that is, care in proportion to the exigencies and danger of the 
situation, to safeguard the place and conditions in which and under wMch 
178 F.— 17 
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an eînployé'ls to work, certain!^ regiiired thàt such a person as the "pl^tlfE 
■Wft9.'4iii ]»SP^ it*> ®^®"®'^'^®^ and ; intelligence, should hâve been sp^çlally 
wpifd af iç tlie changer of the work he was ordered to do, If, Indeèd, inder 
tliè OTëuniBK^ûiiM shOwn, he should hiate been allowed to attempt the W<*^l£ 
àt ttU." ni^etéts et al. v. George, 154 Fed. 634, 83 C. O. A. 40& 

An absoi^i^teand primary duty pf thîs character cannot be delegated 
by the ma^^r tO îi servant, of whatever grade he may be. As said by 
this court ip, the case just rçf erred tp : 

"Tbe qn^stitfm is always, whether the négligence charged Is the neglect of 
a primary aa<} àbtèolute duty of the master to the servant If isuch be Its 
character, no délégation of the pèrfonnance of that duty to anottier, no mat- 
ter how infériôt hls rank may be' In'thè master's service, can • • » re- 
lleve the llabillty df the master ftar' its neglect" 

The question, whether or nçt.sHch a duty under the circumstances 
of this case was imposed upoh the master, was the précise question 
upon which the jury were giveii to understand that the case turned. 
After stating that there was no charge made by the plaintiff, that the 
machinery was in any respect defççtive, or that there was any neglect 
on the part of any of his fellow servants, the trial judge uses this 
language: 

"He (the plaintlfC) puts hls case entlrely upon what he says was a breach 
of-the defendant's duty to glve hlm information and warnlng concernlng the 
danger of a partlcular place where he was called upon to do work as a 
servant" 

We think the court below was clearly right in ref using the motion 
for judgment non obstante verediçto, and the judgment below is 
hereby afRrmed. 



UNITED STATES V. B. F. DRAKBNPEI.D & CO. 

(Circuit Cîourt of Appeals, Second Circuit Aprll 11, 1910.) 

No. 177 (5,282). 

1. CUSTOMS ptTTIES (§ 26*) — CliASSII'ICATION— COPPEB PLATES— "SHEETS.'" 

SmaU copper plates, completely flnished for engravers' use, are not 
wlthin the provision for copper "slieets," In TarifE Act July 24, 1897, c. 
11, § 1, Schedule O, par. 176, 30 Stat. 165 (U. S. (3omp. St. 1901, p. 1644). 
[Ed. Note.— For other cases, see Customs Dutles, Dec. Dlg. § 26,* 
For other définitions, see Words and Phrases, vol. 7, p. 6482.] 

2. CcsTOMs Dtjties (§ 38*) — Classification— "Plates Not Manutaotubed." 

Plates that hâve been grbund, polished, and planished are not copper 
in "plates • • • not manufactured," wlthin the meanlng of Tarife 
Act July 24, 1897, c. 11, § 2, Free List, par. 532, 30 Stat 197 (U. S. Comp. 
St 1901, p. 1682). 

[Bd, Note. — For other cases, see Customs Dutles, Dec. Dig. | 38.*] 

Appeal fi-om the Circuit ODurt of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District Of A^ew York (172 Ped. 296), reversing a 
décision of the Board of General Appraisers (G. A. 6,748 [T. D. 28,- 

*For other cases see same topio & i numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



UNITED STATES T. B. F. DEAKENFELD 4 CO. 259 

930]), which affirmed the assessmerit of dùty upon certain merchandise 
imported under tariff act of 1897. 

D. Frank Lloyd, Asst. Atty. Gen. (Thomas J. Doherty, of counsel), 
for United States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for ap- 
pellees. 

Before LACOMBË, COXE, and WARD, Circuit Judges. 

PER CURIAM. The merchandise consista of copper plates varying 
in dimensions from 4 by 4 inches to 18 by 34 inches, and about one- 
eighth of an inch in thickness, with beveled edges. The évidence sup- 
ports the finding of the Board that : 

"Thèse plates are planlshed, and in thls advanced state they are ready for 
engravlng. * * * A somewhat elaborate proeess of grinding and polisli- 
ing, wfiich greatly enhances the value of the articles, is necessary In order 
to maké the plates ready for the engraver's use." 

They were assessed for duty under paragraph 193, which reads : 

"Articles or wares not specially provided for In this act, composed wholly 
or In part of iron, steel, lead, copper, nickel, pewter, zinc, gold, sllver, platl- 
num, alumlnnm or other métal, and whether partly or wholly manufaetured, 
forty-five per centum ad valorem." 

The importers contended for free entry under paragraph 533 : 
"Copper in plates, bars, ingots, or pigs, and other forms, not manufaetured 
or specially provided for in this act." 

The Board and Circuit Court agreed that the plates had been ad- 
vanced in value sufficiently to take them out of this paragraph, in 
which conclusion we fully concur. 

It is further contended that they should be classified under para- 
graph 176: 

"Copper in roUed plates, called braziers' copper, sheets, rods, pipes, and 
copper bottoms, two and one-half cents per pouud ; sheathlng or yellow métal 
of which copper is the component material of chief value, and not composed 
wholly or in part of iron, ungalvanized, two cents per pound." 

The majority of this court are satisfied that thèse small plates, com- 
pletely finished for the engraver's use, are not the "copper sheets" 
of paragraph 176. They hâve been advanced to the class of plates for 
engraving. The Circuit Court was induced to sustain the importers' 
contention by a considération of paragraph 166: 

"Steel plates engraved, stéréotype plates, electrotype plates, and plates of 
other materials, engraved or lithographed, for printlng, twenty-flve per 
centum ad valorem." 

The court says : 

"The article in question, if It had been engraved, would undoubtedly be 
classlflable under paragraph 166. Copper In rolled plates or sheets would seem 
to bave Been provided for by Oongress in paragraph 176. If the collecter and 
the Board of General Appralsers were right in their reasoning, they would 
seem to be charglng Congress wlth the intention of classifying this article 
at a 45 per cent, rate before it is engraved, and at a 25 per cent, rate after 
engravlng. If the courts accepted such an interprétation, the importer would 
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be 'apt, tô have bis plates engraved on the other side of the water, to the dé- 
triment of the American engraver as well as the flnisher." 

, 'Wçrido hot find this argument persuasive. There are many similar 
incongruities and inconsistencies in tariff acts, which might be sus- 
ceptible pf ready explanation if y/e were as familiar with the condi- 
tions of the subject as was the commission àr législative committee 
which f ramed the act. 

The décision of the Circuit Court is reversed, and the décision of the 
Board affirmed. 



HTJGO JAEÎCKEL & SON v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

No. 151 (S.STTl. 

1. CusTOMS Dtjties (§ 33*) — Classification— Embroidebed Euks—Noscitub 

A Sociis— "Or." 

' In TaJrlff Act July 24, 1897, c. 11, § 1, Schedule J, par. 339, 30 Stat. 
ISI {U. S. Comp. St. ,19<)1, p. 1C62), the proviso relative to "embroidered 
wearlng apparel or other article or textile fabric," is not to be construed 
as thqugh the second "or" were "of"; nor should the doctrine of nos- 
eitiir à sociis be applied so as to restrict the proviso to such articles of 
wearlng apparel as are textiles or made of textiles, and thùs exclude 
embroidered furs. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 33.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5002-5015; 
vol. 8, p. 7739.] 

2. WoBDS AND Pheases— "Embroidered Article." 

Fijr garments, ready to wear, llned with silk and trimmed with em- 
broidery, are "embroidered articles," though the fur itself bas not been 
embroidered. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, p. 
2361.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes heré upon appeal from a décision of the Circuit 
Court (173 Fed. 293), affirming- a décision of the Board of General 
Appraisers (G. A. 6,818 [T. D. 39,397']), which sustained the col- 
lector's classification of certain importations. 

John Giblon Dufïy (Joseph G. Kammerlohr, on the brief), for ap- 
pelants. 

D. Frank Ivloyd, Deputy Asst. Atty. Gen. (Martin T. Baldwin, Sp. 
Atty., of counsel), for the United States. 

Before LACOMBE and WARD, Circuit Judges. 

PER CURIAM. The importation consisted of a number of fur 
garments, made up ready to wear, lined with silk cloth, and trimmed 
with embroidery. The fur itself out of which the garment was made 
has not been embroidered; but the, completed article, the pièce of 
wearing apparel which is composed of fur, lining, trimming, or what 

*Far other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not, is, considered in its entirety, an embroidered article. The only 
question is whether it cornes witliin tlie proviso at the end of paragraph 
339, tariff act of 1897, or withiin paragraph 450, as "manufactures of 
which fur is the material of chief value," not otherwise specially pro- 
vided for. 
The proviso reads as follows : 

"Provlded, that no wearing apparel or other article or textile fabrlc, when 
embroidered by hand or machlnery, shall pay duty at a less rate than that 
tmposed In any schedule of this act upon any embroideries of the materials of 
which such embroidery is composed." 

The paragraph to which this proviso is annexed consists of a long 
enumeration of articles, such as laces, articles made wholly or in part 
of lace, nettings, veilings, ruchings, tuckings, embroideries, braids, in- 
sertings, bands, wearing apparel, handkerchiefs, and skirtings — "àll 
composed wholly or in chief value of flax, cotton or other vegetable 
fiber." The importers contend that under the ruîe of noscitur a sociis 
the "wearing apparel" of the proviso must be confined to such articles 
of wearing apparel only as are textiles or made of textiles. In oui 
opinion the language chosen by Congress to express its intent is alto- 
gether too broad to warrant such a construction. If the second "or" 
of the proviso were an "of," it would precisely convey the meaning 
which appellants seek to give to the phrase ; but enumerating sepa- 
rately, as it does, "wearing apparel," "other article," and "textile 
fabric," it would be an unreasonable extension of the rule relied on 
thus to restrict it. 

The décision i.s affirmed. 



COLUMBUS IRON & STEEL CO. v. KANAWHA & M. RY. CO. 

(Circuit Court of Appeals, Foiirth Circuit. Pebruary 14, 1010.) 

No. 911. 

Commerce (| 89*) — Interstate Commerce Act— Régulation of Raileoad 
Rates—Jukisdiction of Courts. 

A Circuit Court of the United States is without jurisdiction to enjoin 
the flling, publication, or enforcement by a railroad compaiiy of an Inter- 
state rate, on the ground that it is unreasonable or diserimlnatory, in ad- 
vance of action thereon by the Interstate Commerce Commission, which 
is vested by Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 379 i"U. 
S. Comp. St. 1901, p. 3154), as amended by Act June 29, 1900, c. 359.1, 34 
Stat, 584 (U. S. Comp. St. Supp. 1909, p. 1149), with exclusive jurlsdic- 
tion to détermine such questions in the flrst instance. 

[Ed. Note.^ — For other cases, see Commerce, Dec. Dig. S '89.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of West Virginia, at Huntington. 

Suit in equity by the Columbus Iron & Steel Company against the 
Kanawha & Michigan Railway Company. Decree for défendant, and 
complainant appeals. Affirmed. 

For opinion below, see 171 Fed. 713. 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Re;<'r Indexes 
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, f^e appellee; the Kanawha & Mieftigan Bailway Company, Is a West Vir- 
ginia, corporation and a résident of that state, and Is an Interstate carrier of 
Coâl fïbih the Kanawha district therein to the lake ports in the state of Ohio. 
The apjpellant, the Columbus Iron & Steel Company, is an Ohio corporation 
ana:a;.re8ideât of that state, -ownlng: and operating, however, èoal mines In 
the Kanawha district in the state of West Virginia, whence it ships the prod- 
ucts of its ruines over the line of the appellee to the lake ports in Ohio. 

On the lOth day of April, 1909, the appellant flled its bill against the appellee 
in the Carcnlt Court of the United States for the Southern District of West Vir- 
ginia, prà-ylng an Injunctlon to preyeht the appellee from fillng a new schedule 
of rates on t/ake coal from the Kanawha district, upon the groûnd that the 
proposed schedule was unreasonable and discrimlnatory. • The main allégations 
of the bill were that the then existing rate on I^ake coal was reasonable ; that 
the trade and Commerce of the appssllant had beén built up upon the faith of 
the contiiinanee of the pre-existlng rate; that a change to the proposed rate 
would deStroiy its business and operàte as a discrimination in the Lake trade 
In favoir bf certain coal districts in the states of Ohio and Pennsylvanla ; that 
the establishment of the proposed rate was for the purpose of preventing a 
railroad war ; and that it was the resuit of a conspiracy between certain other 
railway.companies owning an interest in the appcUçe to coerce it, into the es- 
tablishment of the proposed rate, in violation of the Sherman anti-trust law 
(Act Julj^ 2, 1890, c. 647, 28 Stat. 269 lU. S. Cohïp. St. 1901, p. 3200]). 

Upon the présentation of the billi â prellmlhàry restraining order was granted 
as prayed; ■andîthe application for an Injunctlon was set down for hearlng on 
the 23d day çf April, 1909. Upon the hearlng jthe railway Company appeared 
and demùrred'to the bill, and movèd the court to discontinue the prellmlnary 
restraining order, upon the groûnd that the court was without jurlsdlction and 
the bill without êquity. After fuU argument, a decree was entered on the 29th 
day of May, 1909, denying the injunctlon, discontlnuing the préllminary re- 
straining order, and dismissing the plaintiff's bill, from which deeree thé appeal 
to this court was allowed. 

Z. T. Vinson (Vinson & Thompson, on the brief), fof appellant. 
John H. Holt (James H. Hoyt and Holt & Duncan, on the brief), for 
appellee. 

Before PRITCHARD, Circuit Judge, and WADDILL and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The court below held that it did not hâve jurisdiction of the subject- 
matter of this controversy, dissolved the temporary restraining order, 
and dismissed the bill. Thé leafiièd judge who heard this case, after a 
careful review of the authorities bearing upon this question, said : 

"I conciude, therefore, that a proper construction of the act of February 
4, 1887, forbids the exercise of jurisdiction In a case llke the présent, because 
it is Inconslstent with the purposes of that act as expressed therein, and as 
construed and expounded by the Suprême Court of the United States in the 
leadlng cases of Texas & P. R. Co.: v. Abllene Cotton OU Co., 204 U. S. 426 [27 
Sup. et. 350,: 51 L. Ed. .5.53] ; Southern Ry. Co. v. Tif t, 206 U. S. 428 [27 Sup. 
et. 700, 51 L'. Ed. 1124]." 

This is a clear and concise statement of the question to be deter- 
mined. In other words, is the reHef soughtiby the appellant compatible 
with the act to regulate commerce ? Does the interstate commerce act 
(Act Feb. 4, 1887, c. 104, 34 Stat. 379 [U. S- Comp. St. 1901, p. 3154]), 
as it now stands, contemplate that the Interstate Commerce Commis- 
sion shall hâve, primarily, exclusive jurisdiction over matters pertain- 
ing to fixing rates and determining as to whether the rates filed by the 
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railroads are fair and just? From an examination of the interstate 
commerce act it is apparent that the carrier alone can initiate the pro- 
posée rate. A rate thus proposed, after having been filed in the office 
of the Interstate Commerce Commission for the tèrm of 30 days, be- 
comes effective, and at that time the Interstate Commerce Commission 
assumes complète jurisdiction over the subject-matter. It has been 
repeatedly held that the fixing of rates is a législative, and not a judi- 
cial, function, and in this instance Congress has provided that the car- 
rier shall, in the first instance, establish the rate. In the case of South- 
ern Pacific Co. V. Colorado Fuel & Iron Co., 101 Fed. 779, 42 C. C. A. 
12, the Circuit Court of Appeals for the Eighth Circuit, passed upon 
this question. The fourth section of the syllabus in that case reads as 
f ollows : 

"It is not wlthin the legitimate province of a court of equlty, in a contro- 
versy between interstate carriers and shippers, to interpose and flx a maximum 
freight rate, either upon an Independent considération of what is a reasonable 
cliarge or by relation to some other rate then or theretofore In force, and there- 
upon enjoin the carrier from demandlng more than the rate so establlsbed, 
Inasmueh as such an order effectually deprives an Interstate carrier of tlie 
right to flx Its rates in the first Instance, and to change the same, which power, 
as It seems, is conceded to the carrier by the interstate commerce act" 

Thus we hâve the rule clearly stated, and, from the very nature of 
things, we are forced to the conclusion that the construction thus placed 
upon this statute is the proper one, in view of the provisions of the in- 
terstate commerce act. The Suprême Court of the United States in the 
case of Baltimore & Ohio R. Co. et al. v. United States of America ex 
rel. Pitcairn Coal Company, 215 U. S. 481, 30 Sup. Ct. 164, 54 L,. Ed. 
, decided at the October term, 1909, in discussing this question, said : 

"One of the asslgnments of errer assalls the correctness of the conclusion 
of the court below to the efCect that, compatlbly with the act to regulate com- 
merce, there was power under the circumstances disclosed by the record to 
consider the subject-matters which were eomplained of, and to award the relief 
coneernlng them which was prayed. Indeed, the nature of the controversy 
and the relief which it requires is such that, eveu without the assigued error, 
to which we bave referred, the question at the very threshold necessarily 
arises and commands our attention as to whether there was power in the 
courts, under the circumstances disclosed by the record, to grant the relief 
prayed consistently with the provisions of the act to regulate commerce, and 
to that subject we therefore at once come. 

"To a considération of this question It Is essentlal to at once summarily and 
àccurately flx the subject-matter of the alleged grlevances and the précise 
character of the relief requlred, in order to remedy the evils eomplained of 
npon the assumption of thelr existence. As to the first, it is patent that the 
grievances involve aets of the Baltimore & Ohio Rallroad, régulations adopted 
by that eompany, and alleged deallngs by the other corporations, ail of which, 
it is asserted, concerned interstate commerce, and ail of which, it is alleged, 
are In direct violation of the duty imposed upon the rallroad eompany by the 
provisions of the act to regulate commerce. As to the second, in view of the 
nature and character of the acts assailed, of the prayer for relief which we 
hâve previously excerpted, and of the relief which the court below directed to 
be awarded, it Is equally clear that a prohibition by way of mandâmus against 
the act is sought, and an order by way of maudamus was invoked and was 
allowed, which must operate by judiclal decree upon ail the numerous parties 
and variouB Interests as a rule or régulation as to the niatter eomplained of 
for the conduct of interstate commerce in the future. When the situation is 
thus deflned, we see no eseape from the conclusion that the grlevances com- 
plained ot were prlmarily within the administrative competency of the Inter- 
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State Commeree Commission, and npt ^Ubject to be judiclally enforced, at 
least until that body, clotlied by the statute with authority on the subject, had 
been attorded by a complaint made to it the opportunlty to exert its adminis- 
trative functions. ' ■ 

"The controversy is controlled by the considérations whichgovèrned the 
ruling made in Texas & Pacifie Railroad Company v. Abilene Cotton Oil Com- 
pany, 204 U. S. 426 [27 Sup. Ot. 350, 51 L. Ed. 553]. In that case suit was 
brought in a court of the state of Tex:as to recover, beeause of an exaction by 
a carrier, on an Interstate shipment, of an alleged unreasonable rate, althougli 
the rate charged was that stated In the schedules duly flled and published in 
accordance with the act to regulate commerce. After great considération it 
was held that the relief prayed was Inconsistent with the act to regulate com- 
merce, since by\that act the rates as flled were coutrolling until they had been 
declared to be unreasonable by the Interstate Commerce Commission on a com- 
plaint made ta that body. It was polnted out that any other view would give 
rise to inextricable confusion, would create unjust préférences and undue dis- 
criminations, would frustrate the purjwses of the act, and, in effect, cause the 
àet to destroy itself. The ruling there made dealt with the provisions of the 
act as they existed prior to the ameiidments adopted in 1906, and when those 
amendments are considered they render, if possible, more imperative the con- 
struction given to the act by that ruling, slnce by section 15, as enacted by the 
amendment of June 29, 1908 [Act June 29, 1906, c. 3591, § 4, 34 Stat. 589 (U. S. 
Comp. St. Supp. 1909, p. 1158)], the Commission is empowered — indeed, it is 
made its duty — in disposing of a complatnt, not ouly to détermine the legality 
of the practice alleged to give rise to an unjust préférence or an undue dis- 
crimination, and to forbid the same, but, moreover, to direct the practice to be 
followed as to such subject for a future period, not exceeding two years, with 
power in the Commission, if it flnds reason to do so, to suspend, modif y, or set 
aside the same ; the order, however, to become operative without Judicial ac- 
tion. In considering section 15 in the case of Interstate Commerce Commis- 
sion V. Illinois Central Railroad Company, just deeided [215 U. S. 452, 30 Sup. 
et. 155, 54 L. Ed. — ], it was pointed out that the effect of the section was to 
cause it to come to pass that courts, in determlning whether an order of the 
Commission should be suspended or enjoined, were without power to invade 
the administrative functions vested in the Commission, and therefore could 
not set aside an order duly made on a mère exercise of judgment as to its wis- 
dom or expediency. Under thèse circumstances it is apparent, as we hâve 
said, that thèse amendments add to the cogeucy of the reasoning which led to 
the conclusion in the Abilene Case that the primary interférence of the courts 
with the administrative functions of the Commission was wholly incompatible 
with the act to regulate commerce. This resuit is easily illustrated. A par- 
ticular régulation of a carrier engaged in Interstate commerce is assalled in 
the courts as unjustly preferential and discriminatory. Upon the facts found 
the complaint is declared to be well founded. The administrative powers of 
the Commission are invoked concerning the régulation of llke character upon 
a slmilar complaint. The Commission flnds, from the évidence before it, that 
the régulation is not unjustly discriminatory. Whieh would prevail? If both, 
then discrimination and préférence would resuit from the very prevalence of 
the two methods of procédure. If, on the contrary, the Commission was bound 
to foUow the previous action of the courts, then it is apparent that its power 
to perform its administrative functions would be curtailed, if not destroyed. 
On the other hand, if the action of the Commission was to prevail, then the 
function exercised by the court would not hâve been judicial in character, 
since its final conclusion would be susceptible of being set aside by the action 
pf a mère administrative body. That thèse illustrations are not imaginary is 
eàtablished, not ohly by this record, but by the record in the case of Interstate 
Commerce Commission v. Illinois Central Railroad Company. 

"We say this record, beeause, as bas been pointed out, one of the questions 
which we would be called upon t'o décide if the merits were open is whether 
the court below was rigbt in holding that, if anything but the physical capae- 
ity of a mille was taken into considération by a railroad company in rating 
the mine for car distribution in time of car shortage, the act to regulate com- 
merce would be violated, and therefore the systeii} adopted by the Baltimore 
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& Ohlo Railroad Company was répugnant to the act, because it made, not 
alone the physical capaclty, but past shipments, factors to be considered. But 
the repof ts of the Interstate Commerce Commission show that on a eomplaint 
made to that body on the subject of the System of mine rating of the Balti- 
more & Ohlo Railroad Company, the Commission, before the décision of the 
Circuit Court of Appeals in this case was announced, had expressly refused 
to hold that the system was either preferential or prejudicial within the act 
to regulate commerce. In that report, speaklng of the Baltimore & Ohio Sys- 
tem of mine rating, it was sald (Rail & River Coal Co. v. Baltimore & O. R. 
Co., 14 Interst. Corn. Com'n R. 94): 'This method of rating mines .was adopted 
by the défendant in 1902, after a careful examination of the varions Systems 
in force on other Unes. It was Intended as a compromise between ratlngs 
based on physical capacity only and ratlngs based on commercial capaclty 
only.' And after elaborately welghing the matter it was said (page 95): 'In 
comblning the two Systems the défendant has adopted the mlddle ground, ap- 
parently upon the thought that neither the physical nor the commercial ca- 
pacity Is always a falr test. \Ve are not prepared, on this record, to say that 
there is no force in that vlew, and that a System of mine rating based upon 
a comblnatlon of the physical and commercial capacitles of the several mines 
does not more closely approximate the actual car requirements of the mines 
than a System based upon physical capaclty only.' 

"We say, also, the Illinois Central Case, since it Is shown in that case that 
when the railroad company changed its régulations presumably to bave them 
conform to the administrative rullng made by the Commission In the Hockiug 
Valley Case, such change was prevented from going into effect by an injunc- 
tion issued by the Circuit Court of the United States for the Northern Dis- 
trict of Illinois in the Majestlc Coal Company Case. And when the Commis- 
sion came to discharge Its duty upon the eomplaint made to it in the Illinois 
Central Case It was put to the alternative of either abdlcating its administra- 
tive duties or making an order in violation of the Injunction. And the de- 
structive effeet upon the System of régulation devised by the act to regulate 
commerce, which thèse illustrations show must be the resuit of construing that 
act as givlng authorlty to the courts, without the prellminary action of the 
Commission, to consider and pass upon the administrative questions whlch the 
statute has prlmarily eonfided to that body, may be greatly multlplied. This 
Is shown by the opinion of the Commission In the Baltimore & Ohlo Case, to 
vi^hich we hâve already referred, where the dec-lslons of other lower courts are 
referred to In confllct wlth the opinion of the court below In this case as to 
mine rating, and not In harmony wlth the views expressed by the Commission 
in the Baltimore & Ohlo Case." 

In the case of Maçon Grocery Company et al. v. Atlantic Coast Line 
Railroad Company et al., 215 U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. ^, 
decided at the October, 1909, term of the Suprême Court of the United 
States, the appellants instituted a suit in equity against the défendants, 
and the relief sought was a decree enjoining them from putting into 
force and maintaining in the state of Georgia certain rates established 
by agreement among themselves. In that case the Circuit Court of 
Appeals for the Fifth Circuit held that the court below was without ju- 
risdiction. The case was then heard by the Suprême Court on appeal, 
and that court affirmed the judgment of the Circuit Court of Appeals, 
but did not base its opinion upon the question now before us. 

The ruling of the Suprême Court in the foregoing cases is décisive 
of the question presented. It is contended with much force that .the 
complainant, pending a détermination of the question involved herein 
by the Interstate Commerce Commission, will sufïer irréparable injury, 
and that it will be compelled to suspend business, owing to the alleged 
unfair compétition involved in the proposed rates, and that the injury 
thus sustained will be of such a character that a judgment for dam- 
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âges cannot fully compensate it for the losses it may sustain. While 
tjiis may be truè, nevertheless, it is the duty of the court; to c^onstrue 
the law as it finds it. It is not within our province to, repeal a lâw that 
may be objectionable. Neither cân the court exceed the limitations 
fixed by Congress in defining its jurisdiction. 

Fcirthe reasons hereinBefore statêd, we are of opinion that the judg- 
ment ôf the lower court should be affirmed. 



FOWHATAN COAL & COKE CO. v. NORFOLK & W. RT. CO. 
(Circuit Court of Appeals, Fourth Circuit. February 16, 1910.) 

No. 917. , 

Appéal from the Circuit Court of the United States for the Western District 
of Virginlay at Lynehburg. 

Action by the Powhatau Coal & Coke Company against the Norfolk & West- 
ern Railway Company. From a decree disinisslng the bill, complainant ap- 
peals. Affirmed. 

For opinion below, see 171 Fed. 723. 

J. W. Chapman (Chapman & GlUespie and Arthur B. Hayes, on the briefs), 
for appellant. 

Lucian H. Oocke and John H. Holt (Joseph I. Doran and Théodore W. 
Reatfi, on the briefs), for appellee. 

Before GOFF, Circuit Judge, and BOYD and DAYTON, District Judges. 

PER CURIAM, This court, on a former day of this session, in the case of 
the Columbus Iron & Steel Company v. Kanawha & Michigan Railway Com- 
pany, 178 Fed. 261, filed an opinion afflrming the decree appealed from lu that 
case, which In effect disposes of the eontroversy hereln Involved. On the case 
made by the bill, the court below, at the time it was filed, was without juiis- 
diction of the subject-matter, and therefore the decree dismissiiag it is without 
error. Abllene Cotton 011 Co. C-ase, 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 
55S. Baltimore & Ohio Rallroad Company et al. v. United States ex rel. Pit- 
calrn Coal Company, 215 U. S. 481, 30 Sup. Ot. 164, 54 L. Ed. , and Inter- 
state Commerce Commission v. Illinois Central Rallroad Co., 215 U. S. 452, 

30 Sup. Ct. 155, 54 L. Ed. , both of which cases were decided by the Su- 

premie Court of the United States on the lOth day of January, 1910, clearly 
indleate pur duty in the appeal now to be dlsposed of. 

Affirmed. 



HOUSTON COAL & COKE CO. v. NORFOLK & W. RY. CO. 
(Circuit Court of Appeals, Fourth Circuit. February 14, 1910.) 

No. 918. 

Appeal from the Circuit Court of the United States for the Western District 
of Virginia, at Lynchburg. 

Suit In equity by the Houston Coal & Coke Company against the Norfolk & 
Western Railway Company. Decree for défendant, and complainant api)eals. 
Affirmed. 

Z. T. Vlnson (Vinson & Thompson and Browu, Jackson & Knlght, on the 
briefs), for appellant. 

John H. Holt and Lucian H. Cocké (Joseph I. Doran and Théodore W. Reath, 
on the briefs), fpir appellee. ' 

Before PRITOHARD, Circuit Judge, and WADDILL and CONNOR, District 
Judges. 
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PRITCHARD, Circuit Judge. The questions involved In this controversy 
were determined by this court in the case of Columbus Iron & Steel Company 
V. Kanawha & Michigan Rallway Company, 178 Fed. 261, disposed of at this 
term of the court. The opinion in that case was based on the opinion of the 
Suprême Court of the United States in the case of Baltimore & Ohio Railroad 
Company et al. v. United States of America ex rel. Pitcairn Coal Company, 
215 U. S. 481, 30 Sup. Ct. 164, 54 L. Ed. , and also the case of Illinois Cen- 
tral Railroad Company v. Interstate Commerce Commission, 215 U. S. 452, 30 
Sup. Ct. 155, 54 L. Ed. , decided by that court at Its October term, 1909. 

We therefore deem it unnecessary to enter Into a discussion of the (juestions 
disposed of in the opinion of this court hereinbef ore mentioned. 

Aifirmedi 



TENNESSEE CENT. R. CO. v. SOUTHERN RY. CO. 

(Circuit Court of Appeals, Fourth Circuit. March 16, 1910.) 

No. 968. 

Appeal from the Circuit Court of the United States for the ïîastern District 
of Virginia, at Rlqhmond. 

Samuel W. Fordyce, Jr., and A. Caperton Braxton (John S. Eggleston, on 
the brief), for appellant. 

Alfred P. Thom and Henry W. Anderson, for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, District Judge. 

PER CURIAM. We flnd that the court below was without jurisdiction to 
entertain appellant's bill, for the reason that the facts and circumstances set 
forth In it show that the Interstate Commerce Commission has exclusive cog- 
nlzance of the controversy referred to and described therein. The citizenship 
of the parties is of the charaeter requlred by the statutes, and the amount in 
controversy is sufficient to give the court below jurisdiction ; but the subject- 
matter of the bill has been for good and sufficient cause — as has been demon- 
strated by fréquent décisions of the courts — committed to the Interstate Com- 
merce Commission for Its considération and disposition. 

We flnd that the appellee has taken the necessary steps to revoke the 
through route and joint tarife established and put in force as alleged in the 
bill, proeeeding as required by the Interstate commerce laws and the régula- 
tions made and issued by the Interstate Commerce Commission, and we hold 
that ail proceedings connected with such revocation, and wlth the mailing and 
promulgation of a néw through route and joint tariff, must be had before and 
by said commis.sion. Texas & Pacific Rallway Oo. v. Abilene Cotton OU Co-, 
204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553 ; Maçon Grocery Company et al. 
V. Atlantic Coast Line Railroad Company et al. (decided by the Suprême Court 
of the United States Jan. 17, 1910) 215 U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. 

; Armour Packing Co. v. U. S., 209 U. S. 81, 28 Sup. Ct. 428, 62 L. Ed. 681; 

Baltimore & Ohio R. R. Oo. v. Pitcairn Coal Co., 215 U. S. 492, 30 Sup. Ct. 164, 
54 L. Ed. — ; Columbus Iron & Steel Co. v. Kanawha & Michigan R. Co. 
(Fourth Circuit, Court of Appeals, Feb. Term, 1910) 178 Fed. 261; Houston 
Coal & Coke Co. v. Norfolk & Western Rallway Oo., 178 Fed. 266 ; and Pow- 
hatan Coal & Coke Co. v. Norfolk & Western Railway Co., 178 Fed. 266, also 
decided at said term of the Circuit Court of Appeals, Fourth Circuit. 

We therefore flnd ourselves impelled to hold that the restraining order issued 
by the Court below, and heretofore contlnued in force by this court pending 
the hearing of this appeal, must be dissolved, and we will enter an order to 
that effect. 

The decree appealed from, by which the bill of complainant was dismissed, 
is without erTor,,and wlU be affirmed, 

Aflirmed. 
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STBOHMEYER & ARPE CO. V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

,, i ,; ; . Np. 146\(5,393). 

CusTOMs CpiiBS (§ 30*)— Classification— Sardines in Laege Tins— Nos- 
cîTUB À Sociis— "Otheb Packages." 

In Tariff' Àct July 24, 1897, c. 11, § 1, Schedule G, par. 258, 30 Stat 
ITl (Ù. S. Comp. St. 1901, p. 1650), relatlng to sardines "in bottles, jars, 
tin boxes. Or éans" of varions sinall sizes not exceedlng 70 cubic inelies, 
also "in other packages," the doctrine of noseitur a sociis is not to be so 
applied as to limlt the latter , plirase to packages of a retall size, and 
thus exclude sardines In large tins dealt in at wholesale. 

[Ed. Note. — For other cases, see.Customs Dutles, Dec. Dlg. § 30.*] 

Appeal from the Circuit Court of the United States for the South- 
ern Distrjct of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York, affirming a décision of the 
Board of General Appraisers, which sustained the action of the col- 
lector in assessing duty on certain sardines packed iii tins of a capacity 
of over 70 cubic inches. 

For décision below, see 172 Fed. 295. 

• Brown & Gerry (James I^. Gerry, of counsel, and Allan R. Brown, 
on the brief), for appellant. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles Duane Baker, 
Sp. Atty., of counsel), for United States. 

Before LACOMBE and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The sole relevant paragraph is para- 
.graph258: 

"Flsh known or labeled as anchovles, sardines, sprats, brlsllngs, sardels or 
sardellen, packed in oU or otherwlse, in bottles, jars, tin boxes or caus, shall 
be dutiable as follows: Wben in packages containlng seven and oue-half 
éublc inclies or less, one and one-half cents per bottle, jar, box or eau; con- 
tainlng more than seven and one-half and not more than tweuty-one cubic 
inches, two and one-half cents per bottle, jar, box or can ; conta Iniug more 
than twenty-one and not more than thirty-three cubic inches, five cents per 
bottle, jar, box or can; containlng ijiore than thirty-three and not more than 
seventy Inches, ten cents per bottle, jar, box or can; If in other packages, 
forty per centum ad valorem. AU other flsh (except shellflsh), In tin packages, 
thirty per centum ad valorem; flsh in packages containlng less tUan one- 
half barrel, and not speclally provlded for in thls act, thirty per centum ad 
valorem." 

The provisions as to sardines in this paragraph are comprehensive. 
■When packed in bottles, jars, tin boxes, or cans of various specified 
sizes, various spécifie duties are imposéd; when they are in other 
packages, a gênerai ad valorem duty is applied. The phrase "in other 
packages" is broad enough to cover packages of the same class as 
those enumerated and also packages of a différent class — wooden 
boxes, wicker baskets, or what not. In United States v. Rosenstein, 
98 Fed. 420, 39 C. C. A. 122, we expressed the opinion that this phrase 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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applied ohly to a variation in the size of the container, not în its ma- 
terial or character. In that case the importations were herrings, which 
are not within the enumeration of the first part of paragraph 258, 
and the construction suggested was not essential to the décision ; but, 
even if the words "other packages" be thus narrpwly construed, they 
are broad enough to cover the importations in this case, which are in 
tin packages exactly like those specified in the paragraph, except that 
they a,re larger. Being expressly covered by the provisions as to sar- 
dines, they cannot corne within the last clause of the paragraph : 

"Flsh in packages contalning less than one-half barrel and not specially 
provlded for in this act." 

The importer asks us practically to amend the act by altering the 
phrase so as to read "other retail packages," upon the testimony show- 
ing that packages of the sizes specified (under 70 cubic inches) are 
usually sold to the housekeeping consumer, while larger packages are 
bought by grocers and delicatessen storekeepers, who keep the open 
can on their shelves and sell small lots of fish from it to consuming 
purchasers. To do so would be to carry the somewhat overworked 
rule "noscitur a sociis" to a ridiculous conclusion. There is nothing 
to show that Congress had in mind any distinction between whole- 
salers and retailers when it framed this paragraph. 

Décision affirmed. 



UNITED STATES v. JULIUS WILE, SONS & GO. 

(Circuit Court of Appeals, Second Circuit. March 7, 1910.) 

No. 153 (3,950). 

OusTOMS Dtjtibs {§ 78*) — Classification— Vebmuth—"Wine"— "CoBDiAi."— 

"LiQTJEUB." 

Vennuth Is not a "wlne," "cordial," or "liqueur," within the meanlng 
of Tarife Act July 24, 1897, c. 11, § 1, Schedule H, par. 206, 30 Stat. 174 
(D. S. Comp. St. 1901, p. 1654), prohlbiting an allowance for the leakagb 
of tEose three articles. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 78.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7487-7488; 
vol. 8, p. 7836; vol. 5, p. 4173; vol. 2, p. 1598.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 173 Fed. 164, reversing a décision by the 
Board of United States General Appraisers, which had affirmed the 
assessment of duty by the collecter of customs at the port of New 
York. 

The Importers contended that allowance in the duty should hâve ibeen made 
on account of leakage of vermuth, on the ground that vermuth Is not a wlne, 
cordial, or liqueur, within the meanlng of Tarife Act July 24, 1897, c. 11, | 1, 
Schedule B^ par. 296, 80 Stat. 174 (U. S. Comp. St. 1901, p. 1654), prohlbiting 
an allowance for leakage of "wlnes, liqueurs, cordials," etc. The Importera re- 
Ued upon the décision in Taylor v. Treat, Infra, where it was held that ver- 
muth was not "wine," within the meanlng of War Kevenue Act June 13, 
1898, c. 448, Schedule B, 30 Stat. 463 (U. S. Comp. St. 1901, p. 2306), nor ac 
cording to the commercial or popular meanlng of that term. 

*For other cases see same topic & 5 mumbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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- ;D. JF'Tank Ivloyd, Asst. Atty. Geri. (William A. Robertson, Sp. Atty., 
cifiCbMiJselli for the United Statesi 
; Oonistock & Washbum' (Albert H. Washbum, of counsel), for ap- 

pellfeeS;r; 'i ■■ , •=; *";:ï ■-■:■.■.■ • •. 

Bèfore LACOMBE, COXÉ, àhd WARD, Circuit Judges. 

FER eURIAM. We fully concur in the opinion of Judge Platt, 
and are also satisfied, upon à fcotisideration of the varions statutory 
provisions which are cited iii Taylor v. Treat (C. C.) 163 Fed. 656, 
that "vermutb" bas been classified by Congress as something différent 
from "cordials" and "liqueurs." 

The décision is affirmed. 



LORD & TAYLOR v. UNITED STATES. 

(CHrcuît Court of Appeals, Seèond Circuit Feteuary 8, 1910.) 

No. 153 (5,466). 

CUSTOMS DUTIKS (§ 32*) — CLASSBnOATION— "COTTOH OlOTH." 

A labrlc containlng 87 per cent of Jute Is not within the deflnltlon of 
"cotton cloth," in Tariff Act July 24, 1897, c. 11, § 1, Schedule I, par. 
31D, 30 Stat 178 (U. S. Comp. St 1901, p. 1659), as including "ail woven 
fabrics of cotton." 

[Ed. Note. — For other cases, see Customs Dutles, Dec Dig. § 32.* 
For other définitions, see Words and Phrases, vol. 2, p. 1642.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
. For décision belpw, see 172 Fed. 283. 

Thls cause cornes hère upon appeal from a décision of the Circuit Court, 
Southern District of New York, afflrnSlng a décision of the Board of General 
Appraisers (G. A. 6,875 [T. D. 29,596]), which afflrmed the collector's classifica- 
tion for duty of certain prlnted taffata, a woven fabric composed of cotton 
and jute, cotton chlef value, counting between 50 and 100 threads to the 
square inch. The relative values of component materials are 63 per cent, cot- 
ton and 37 pei^ cent. Jute. The relevant paragraphs of TarifC Act July 24, 
1897, c. Il, § 1, Schedule I, 30 Stat 175, 178, 179 (U. S. Comp. St. 1901, PP- 
1656, 1659, 1661), are: 

"3^. Au manufactures of cotton not speclally provided for in thls act 

• • ♦ " 

. "305. Cotton cloth » • * exceeding fifty and not exceedlng one hun- 
dred threads to, thé square inch. ♦ ♦ * " 

"310. The term 'cotton cloth,' or 'cloth,' wherever used in the paragrapihs of 
thls schedule, unless otherwise speclally provided for, shall be held to inelude 
ail woven fabrics of cotton in the pièce or otherwise, whether figured, fancy, 
or plain, the warp and fiUing threads of which can be counted by unraveling 
ôr ôther practicable means." 

Gomstock & Washburn (Albert H, Washbum, of counsel, and J. 
Stùart Tompkins,' 'pti the brief), f or appellants. 

X). Fraixk Lloyd, Dçputy Asst, : Aitty. Gen. (Martin T. Baldwin, Sp. 
Atty., of counsel), for the United States. 

Before LACOMBE, WA^, and NOYES, Circuit Judges. 

•For otber cases ièe.same toplc & i nwbhb in Dec. & Am. rilgs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. The various authorities relied upon by appellants 
are referred to in the opinion of the Board of General Appraisers. 
G. A. 5,018 (T. D. 33,348). The question is a close one, but we are 
of the opinion that it would extend thèse authorities too far to hold 
that a woven fabric which contains 37 per cent, of jute is a "woven 
fabric of cotton," which is the définition of cotton cloth given in para- 
graph 310. 

The décision is affirmed. 



SMITH V. HEWLETT ROBIN CO. 

(Circuit Court of Appeals, Second Circuit. April 4, 1910.) 

No. 173. 

Bankruptcy (I 166*) — Compbomise— Duty op Cbeditors. 

Wheri an oflfer to compromise is made, creditors are not bound to In- 
vestigate the debtor's ability to pay the amount offered, and if it is his 
intent to pay it to ail creditors alike, but are entitled to believe that the 
ofCer Is made in good faith to ail creditors, ■ unless something occurs to 
put tiiem on inquiry. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. I 166.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by William A. Smith, as trustée in bankruptcy, against the 
Hewlett Robin Company, Judgment for défendant, and plaintif! ap- 
peals. AfHrmed. 

W. C. lyow and Henry Hoelljes, for appellant. 
A. R. Page, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. This is an action by the trustée to recover from 
the défendant $1,275 as a préférence voidable under section 60b of 
the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3445]), which provides for setting aside a préférence 
where the party receiving it has reasonable cause to believe that a 
préférence was intended. The District Court found that there was 
insufficient évidence to warrant the conclusion that the défendant had 
cause to believe that it was receiving more than the other creditors. 
No fraud is proved, and none is asserted. The onerous duty of cred- 
itors, which is asserted by the appellant, to investigate when an oflfer 
of compromise is made, to ascertain if the debtor can pay the amount 
oflfered and intends to pay it to ail creditors alike, places too heavy a 
burden upon the creditors. When an offer of compromise is made, 
the creditors are justified in believing that it is made in good faith 
to ail creditors, unless something occurs to put them upon inquiry. 

The decree of the District Court was right, and should be afHrmed. 

*For otber cases see same toplc & | numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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UNITED STATES V. DEUTSCH. ,SAME T. HENSEL, BRUOKMANN & 
LOBBACHEK (two «vses). SAME v. RINGK. 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

Nos. 219-223 (5,432-5,436). 

CusTOMS DuTiES (1 36*) — Classification— PosT Cards— "Pbinted Matteiî." 
The provision in Tarlff Act July 24, 1897, c. 11, § 1, Schedule M, par. 
403, 30 Stat. 189 (U. S. Comp. St. 1901, p. 1673), for "printed matter," 
includes post cards of paper combined witli such œaterials as celluloid, 
silk, and wood, the latter tlie components of cliief value ; one side bear- 
iug floral and décorative effects produced by spraying and embossiug, 
and the other being printed with the words "Post Gard" in various lan- 
guages. 

[Ed. Note.— For other cases, see Oustoms Duties, Dec. Dlg. § 36.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5563, 5564; 
vol. 8, p. 7763.]. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 173 Ped. 290. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Thomas J. Doherty, of 
counsel), for the United States. 

Comstock & Washburn (George J. Puckhafer, of counsel), for ap- 
pellees. 

'Before LACOMBE, WARD, an.d NOYES, Circuit Judges. 

WARD, Circuit Judge. The articles in question are post cards 
made of paper, or of paper combined with other materials, such as 
celluloid, silk, or wood, the latter being the components of chief value. 
On one side the words "Post Çard" are printed in various languages, 
and on the other side there are différent floral and décorative effects 
produced by spraying and embossing. The collector assessed the mer- 
chandise as manufactured articles according to the component of chief 
value under various paragraphs of the act of 1897. The importers 
contend that they should hâve been assessed under paragraph 403 as 
printed matter. 

Post cards, whether made of paper alone, or combined with other 
materials, seem to be of the same nature as the articles covered by 
paragraph 403, viz., books, pamphlets, photographs, maps, etc. The 
judge of the Circuit Court, regardihg the printed matter as having a 
useful connection with the article, probably becausé it called the at- 
tention of the purchasers to the fâct that it may be sent through the 
rhàil as a souvenir, held that the cards should hâve been classified as 
printed matter under paragraph 403. He followed Bonté v. Seeberger, 
31 Fed. 884, Ringk v. United States, 164 Fed. 1021, and Hamilton v. 
United States, 167 Fed. 796, 93 C: C. A. 186, rather than United States 
V. Heiisel, 152 Fed. 578, which the Board of Appraisers relied on, and 
which wâs disapproved in the latter case. 

While the question is not free from doubt, we hâve concluded to 
afïîrm the judgment. 

•For other cases see same topic & % numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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SILZ V. UNITED STATES. 

(drcnlt Court o( Appeals, Second Circuit February 8, 1910.) 

No. 132 (5,188, 5,191). 

CCSTOMS DUTIES (§ 30*) ClASSIFICATIOK— "POULTBY"— TUBKETS— GUINEA. 

rOWIy— "BlEDS AND Land FowLa." 

Gulneâ fowl and turkeys, . that are not shown to be in fact wlld blrds, 
are more appropriately classifled as "poultry," under Tarife Act July 24, 
1897, e. 11, § 1, Scbedule G. par. 278. 30 Stat. 172 (TT. S. Comp. St. 1901, 
p. 1652), rather than as "birds and land * * * fowls" under section 
2, Free List, par. 494, 30 Stat. 196 (U. S. Comp. St. 1901, p. 1681). 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 30.* 
For otber définitions, see Words and Fbrases, vol. 6, p. 5470 ; vol. 1, 
p. 803.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 167 Fed. 686. 

The Circuit Court afflrmed décisions by tbe Board of United States Gen- 
eral Appralsers, which had affirmed the assessment of duty by the collecter 
of customs at the port of New York. The importations in controversy con- 
sisted of turkeys and guinea fowl. The Importers contended that they had 
been improperly classifled as "poultry," under Tarife Act July 24, 1897, c. 
11, § 1, Schedule G, par. 278, 30 Stat. 172 (U. S. Comp. St. 1901, p. 1652), on 
the ground that they were within the provision for "birds and land * * • 
fowls," in section 2, Free List, par. 494, 30 Stat 196 (U. S. Comp. St. 1901, p. 
1681). 

D. Maçon Webster, for appellant. 

D. Frank Lloyd, Deputy Asst. Atty. Gen., for the United States. 

Before LACOMBE and WARD, Circuit Judges, and ADAMS, Dis- 
trict Judge. 

PER CURIAM. We think there was not sufficient évidence to 
establish the proposition that the particular turkeys and guinea fowl 
imported were in fact wild birds. It may be that enough can be shown 
as to conditions in Italy, the country from which they come, to warrant 
such conclusion ; but on the record hère the décision is affirmed. 



GENERAL ELECTRIC CO. v. ALLIS-CHALMERS CO. 
(Circuit Court of Appeals, Third Circuit January 31, 1910.) i 
No. 35 (1,282). 

1. Patents (§ 312*)- — Infbingement— Peoof of Infbingement. 

The mère fact that a device may be within the letter of a clalm of a 
patent iS not concluslve prpof of infringement 

[Ed. Note; — For other cases, see Patents, Cent. Dlg. §§ 543-549; Dec. 
Dig. § 312.*] 

2. Patents (§ 328*)— Infhingbment— Conirolleb fob Electeic Motob. 

The Potter patent. No. 671,232, for an improvement in controllers for elec- 
tric motors, claim 1, c-onstrued in connection with tlie sjieclfieatlon, and, as 
limlted thereby, held not Infringed. 

[Ed. Note. — For other cases, see Patents. Dec. Dig. § 328.*] 

•For other cases see Bame topic & § numbee in Dec. & Am. Dlgs. 190 j to date, & Rep'r Indexe* 
178 F.— 18 



Appeal from tHe Circuit Court of the United States for the District 
of New Jersey. - ' ' . - 

Suitf.in.equity by the General ;Electric Company against the AUis- 
Chalmers Company. Decree, for, défendant (171 Fed. 666), and com- 
plainant appeals. Affirmed. ' , , 

h. F. H. Betts and Ramsey Hoguet, for; appeÛant,, 

Thomas F. Sheridan andClifton V. Edwards; for àppellec; 

-Before GRAY, BUFFlNGTON, and LÀNNÎNG, Circuit Judges. 

LANNING, Circuit Judge. .The General Electric Company has 
brought this suit against the Allis-Chalmers Gompany for an injunc- 
tion to restraiù thé latter compàny from an alleged infringement of 
the Potter patent, No. 671,333, datçd April 3, 1901, for improvements 
in attachments for notched quadrailts used in côntrollers for electric 
motors. The Circuit Court concluded that no infringement was 
shown, and by its decree dismiss'ed the bill of complaint. 

In the spécification of his patent, Potter said that the object of his 
invention was "to positively insui'e a notch-to-notch movement" of 
the handle of the controller. The fact. is that, while his invention 
aids in securing such movement, it does not insure it. The defend- 
ant's devicè dpes insure it, Still the question is whether claim 1 of 
the patent is bro^d enough to cover the defendant's dëvice. It reads 
as follows: 

"In a controller, the combination with the handle of the contact cylinder; of 
a latch pivoted thçreon, a notched rack coactlng with said latch, and means 
for automatieally supporting said latcih, when ralsed eut of a notch, until the 
handle Is turned to brlng the latch ayer the next notch." 

The latch of the defendant's device is not pivoted on the handle. 
It is wholly separate from the handle, and is operated by a lug depend- 
ing from thé handle, which, as the hiandle is turned, strikes the latch. 
If this were the only différence t»etween the two combinations, it 
might, perhâps,; bë properly held that the défendant had donc nothing 
more than tô sUbstîtute for the complainant's latch a mechanical équiv- 
alent thereof. 

There is another différence between the two combinations, however, 
that in our opinion is amaterial one. The fourth élément of the com- 
plainant's c^ortibination is: 

"Means for autoiriatically supportlag said latch, wheh ralsed ont of a notch, 
until the handle is turned to bring the latch oyer the next notch." 

This language' is so gênerai tjiat resort must be had to the spécifica- 
tion to ascèrta:in the nature 6î the means employed for thus auto- 
matieally supporting the latch. The model exhibited in court by the 
complainant corresponds with the description of the spécification and 
with Figure 1 of the patent. A model of the defendant's device was 
also exhibited. Each of them bas means for automatieally supporting 
the latch when' itis raised out ofa notch; but the two means are so 
unlike that the combinatioris of which they are parts effect différent 
results in différent ways. By. pressure on the thumb-piece of the 
handle of the complainant's controller, the outer end of the latch is 
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pressed down, and the inher end, by reason of the pivoted construc- 
tion of the latch, is forced up or out of the notch in which it has been 
held, and, if the thumb pressure be continued and the latch be thus 
supported above the notches, the handle may be turned so as suddenly 
to throw ail the power of the electric current into the motor regard- 
less of the notches; in the defendant's device electric power must 
be gradually applied, because it is impossible to turn the handle of the 
controller, for the purpose of applying electric power, except by a 
notch-to-notch movement. In the complainant's device there is an 
auxiliary quadrant, with its séries of notches, distinct from the main 
quadrant with its notches; in the defendant's device there is no 
auxiliary quadrant. In the complainant's device, when the motorman 
applies pressure to the thumb-piece, and thus forces the latch out of 
a notch, the auxiliary quadrant, actuated by a spring, slides forward 
until the apex of one of its teeth rests directly beneath the latch, so 
that, when the thumb pressure is released, the latch falls, or by a 
spring actuating it is forced, down upon the apex of that tooth, which 
arrangement is the "means for automatically supporting said latch, 
when rajsed out of a notch, until the handle is turned to bring thé latch 
over the next notch" ; in the defendant's controller, the handle has a 
depending lug, as above stated, which, when the handle is slightly 
turned in the direction opposite to that for the application of electric 
power, strikes the outer end of the pivoted latch, forces the inner end 
out of the notch in which it is settled, and, by continuous contact with 
the outer end of the latch, keeps the inner end from settling down into 
any other notch, or upon the apex of any notch, or from coming into 
contact with any part of the quadrant, until after the handle is turned 
in the direction for applying electric power. In the complainant's de- 
vice, the auxiliary quadrant, when the latch is raiséd out of a notch, 
actuated by its spring as above mentioned, slides forward so that the 
apex of one of its teeth rests directly under the latch ; in the defend- 
ant's device, the spring actuates the latch, after it bas been forced out 
of a notch, by pulling it forward so that the latch rests directly over 
the apex of a tooth of the stationary quadrant. In the complainant's 
device, when the handle is turned in the direction for applying electric 
power, the latch, provided the motorman has released the thumb-piece 
from pressure and thereby permitted the latch to rest upon the apex 
of a notch of the auxiliary quadrant, will descend into the indentation 
of the next notch ; in the defendant's device, when the handle is turned 
for the purpose of applying electric power, the latch is first brqught, by 
the actuating spring with which it is connected, into contact with the in- 
clined surface of the notch immediately beneath it, and is then forced 
forward by the same spring into the indentation of that notch. In the 
complainant's device the spring attached to the latch actuates the latch 
and forces it down upon the apex of a notch instantly upon the release 
of the thumb from the thumb-piece on the controller handle; in the 
defendant's device, the spring attached to the latch does not force the 
latch into contact with any notch until the handle of the controller is 
manually turned for the purpose of applying electric power. 

While the complainant's patent is not limited to the particular device 
shown in its drawings, but purports to cover also "other modifications 
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orseipiivalènï means for carrying out" the inventof's idea, tlie differ- 
encés^oif; construction: and opération above. mentioried are fundamental. 
Thfei getieral language of the fourth élément of theclaim sued on, when 
read with-the spécification of the patent, as it must be, cannot be so 
broadly construed as to cover the def endant's device. The mère f act 
that the def endant's devicei may be within the letter of the claim sued 
on is not conclusive proof of infringement. This is shown in the opin- 
ion of Judge Cross in the court below (171 Fed. 666). We concur in 
the conclusion expressed by him in that opinion^i. 

The decree of the Circuit Court will therefore be aiïirmed, with 
costs. 



WSW JERSEY PATENT CO. et al. v. SCHAEFBR. 
(Circuit Court of Appeals, Third Circuit November 15, 1909.) . 
' No. 51. ■ 

Patents (§ 324*) — Suit for Infbingement— Review on Appeai,. 

A decree granting an injunction âgainst Infringement of a patent wlll 
not be reviewed on appeal on the ground that the injunction does not cover 
a matter as to which there was no allégation in the Mil nor prayer for re- 
lief and which was not presented to the Circuit Court. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 606 ; Dec. Dig. § 
824.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by the New Jersey Patent Company and the National 
Phonograph Company against Fred G. Schaefer. Decree for com- 
plainants (159 Fed. 171), from which they appeal. AfHrmed. 

Melville Church, for appellants. 
John H. Fow, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

lyANNING, Circuit Judge. The complainant National Phonograph 
Com.pany is the exclusive licensee under patent No. 782,375 for im- 
provements in compositions for making duplicate phonograph records, 
of which New Jersey Patent Company, the other complainant, is the 
owner. The phonograph company seeks to control the priées bi its 
records by contracts with jobbers and retail dealers. The défendant, 
Fred G. Schaefer, induced one William Dyer to obtain from the phono- 
graph company a retail dealer's license, and to furnish him (Schaefer) 
with new records at priées which enabled Schaefer to put tlie records 
so obtained upon the market at priées below the retail priées fixed by 
the phonograph company. The Circuit Court (159 Fed. 171), in gên- 
erai language, enjoined the défendant from engaging in the business 
of a retail dealer in phonograph records without the license of the 
complainant; but, as the évidence showed that the défendant also sold 
secondhand records purchased from owners of phonographs who no 

•For other cases see same toplc & i numbbb in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexe* 
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longer desired to keep them, the court excepted from its injunction 
the purchase and sale of such secondhand records. The complainants 
hâve appealed from the decree on the ground that it is too narrow, 
and that it should also hâve enjoined the défendant from acting as a 
dealer in secondhand records, even though purchased from owners of 
phonographs who did not désire longer to keep them. 

We do not find it necessary to consider the important question 
argued by counsel concerning the extent to which the owner of a pat- 
ent may control the priées ât which his patented articles may be sold 
after he has parted with ail title thereto. In the présent case, the de- 
cree is as broad as the facts alleged in the bill of complaint and the 
prayer of the bill permit. The bill déclares that, in order to protect 
the jobbers and retail dealers who purchase patented articles from the 
phonograph company, each jobber is required to sign a license agree- 
ment containing a provision fixing the priées at which such articles 
shall be sold by the jobber to retail dealers and the piiblic, and also a 
provision that the jobber shall not sell such patented articles to any re- 
tail dealer who has not signed a retail dealers' license agreement fixing 
the priées at which the retail dealers shall sell to the public. The bill 
then charges that the défendant purchased the patented articles from 
jobbers and retailers whose names were unknown to the complainants, 
that the sales by such jobbers and retail dealers to the défendant were 
made at priées lower than those at which the jobbers and retail dealers 
were authorized to sell, and that, at the time of filing the bill, the de- 
fendant had in his possession large numbers of the patented articles 
which had been purchased by him from said jobbers and retail dealers. 
There is no allégation in the bill that the défendant was dealing in 
secondhand phonograph records. The only thing complained of was 
that the défendant, in fraud of the complainants' rights, was covertly 
purchasing records from some licensed but unfaithful jobber or retail 
dealer, and underselHng licensed retail dealers, and thereby infringing 
the complainants' patent rights. The Circuit Court found this com- 
plaint to be proven in fact, and accordingly embodied in its decree the 
f oUowing language ; 

"Ordered, adjudged, and decreed that sald défendant, Fred G. Schaefer, his 
associâtes, attoriieys, clerks, servants, agents, and workmen, and each and e^'- 
ei-y one of them, be perpetually enjoined and restrained from using, or caiis- 
ing to be used, selling, or causing to be sold, or acquiriug, handling, or dealing 
in any apparatus, articles, or devices, embodying or containing the invention 
set forth in said letters patent — except secondhand records which may be pur- 
chased from owners of phonographs — without the consent or license of, or con- 
trary to the conditions Imposed by, said complainants, and from dlrectly or in- 
directly interfering wlth the carrying ont of the selling System of the com- 
plalnant National Phonograph Company, or dlrectly or indirectly persuading, 
procuring, or obtaining any of the authorized jobbers or dealers of the said 
National Phonograph Company to in any wise break or violate license con- 
tracts which they hâve made with the said National Phonograph Company not 
to sell any Edison Phonograph records manufactured under the letters patent 
upon which this suit is brought to any dealer who is not authorized by said 
National Phonograph Company to deal in said records, and from dlrectly or in- 
directly interfering in any way with the business carried on by said complain- 
ant. National Phonograph Company, under its license agreements or other- 
wise." 
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Ih view ofthe allégations 6f the bill, Judge HoUand, after stating 
iil his opinion that the proofs showed that the défendant had purchased 
secondhand records from owners of phonographSj was quite justified 
in -remarking that hehad "no concern" withj that f act. The bill laid 
no basis for the adjudication which the complainants now seek. AU 
the relief they prayed for has been granted.- Fûrthermore, the défend- 
ant; by hisi answer, infôrmed the complainants that one of his défenses 
was that the records ih -which he was dealing were not purchased from 
any of the complainant licensed j'obbefs or retail dealers, as alleged in 
the bill, but "from owners of phonographs who, after having used the 
same, sold them to the défendant or exchanged them for others." Not- 
withstanding this plain notice, the complainants did not amend their 
bill so as to raise the important question now presented, but allowed it 
to remain : as originally drafted. ; The question argued hère does not 
seem to hâve been discussed in the Circuit Court, for not only did 
Judge HoUand déclare "we hâve no concern" with it; but after he had 
signed the decree the complainants asked to hâve it amended, not in 
such a way as to deny to the défendant ail right to deal in secondhand 
records, but in such a way as to define that right by substituting for 
the words, "except secondhand records which may be purchased from 
owners of phonographs," the words, "excepting secondhand records 
as to which it may be shown that they hâve once been sold at the fuU 
retail price." 

As the ground of complainti insisted on in this court was not included 
in the grounds of complaint mentioned in the biU of complaint. and 
does not seeni to hâve been presented to or argued before the Circuit 
Court, it should not be considered 'heïe. 

The decree of the Circuit Court will therefore be affinned, with 
costs. 



AMERICAN CAR & FOUISTDRY CO. v. SEEGEB REPBIGERATOR CO. 

(Circuit Court of Appeals, Third Circuit. Noyember 27, 1909.) 

■KO. 86 (1,283). 

1. Patents (§ 328*) — Validity and Infrinqement— Refeigebator. 

The Quinn patent, No. 539,009, for a combined refrigerator and freezer, 
Ticîiî not antlcipated, valîd, and Infringed by the refrigerator of the Ames 
patent, No. 625,309. 

2. Patents Ci 31?*)^Suit ïob Inpkingement— Estoppel. 

Evidence ?ièW insufflciènt tp establish the défense of estoppel to a suit 
by a corporation for Inf ringement of a patent. 

[Ed. Note.— For other cases, see Patexits, Dec. Dig. § 312.*] 

Appeal, from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in eq;t(ity by the Scëgei* Refrigerator Company against Ameri- 
can Car & Foundry Company. Decree for complainant (171 Fed. 
416), and défendant appeals. Affirmed. 

•For other cases Bee same topic & § ncmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Samuel R. Betts and Paul Bakewell, for appellant. 
Edmund Wetmore, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. By its final decree in this case the Cir- 
cuit Court adjudged the Quinn patent, No. 539,009, for improvements 
in a combinèd refrigerator and freezer, to be valid, and that the de- 
fendant (the appellant hère) was an infringer of clainis 1, 3, and 7 
thereof. The défendant now contends that the decree is erroneous 
because (1) of invalidity of the patent, (3) of insufficient proof of in- 
fringement, and (3) of équitable estoppel against the complainant (the 
appellee hère) sufficient, even if the patent be valid and infringement 
be shown, to require the reversai of the decree and the dismisSal of 
the bill. Ail thèse défenses were set up in the defendant's answer, 
were the subject of examination when the proofs were taken, and 
were considered and decided against the défendant in the opinion of 
the Circuit Court published in 171 Fed. 416. 

As to the first objection — that the patent is invalid — the principal 
argument is that the prior state of the art deprived the Quinn struc- 
ture of patentable novelty. For the better understanding of the ar- 
gument, Fig. 1 of the Quinn patent is hère inserted : 



JFï.^1, . «, 
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The inverted V-shaped characters, placed in vertical line and shown 
by the letter h, represent sections of the partition between the re- 
frigerating room, k, and the ice bunker, 1. The open spaces, j, pro- 
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vide passageways for tjie air ffom thé'refrigératingrbom to the ice 
bunker. In his spécification the patentée says:. 

"Thèse sections are so , ai'i-anged that the apex of bne is'hlgher than the 
lower extremity of the one next above it, so that said spaces, J, between eaeh 
two adjacent sections form, as It were, air siphons leading from the refrlg- 
erating room, k,intô the ice bunker, 1." ' 

At the bottotn. of the ice bunkef is a' wire netting which allows the 
f ree passage of water into the drip pan, r, as well as of cold air into 
the space below. In describing the opération of the refrigerator the 
patentée sâys : ; ; : 

"The cold air Ui the ice bunker passes down through the netting directly, 
and also out thrôugli the ports^ u,'and thence tlirougli the néttiïig, at the bot- 
tom of the bunkei-, and thence^ under. thè bunker and into the bottoni of the 
refrigerating room, As the cold air descends in the bunker, eaeh space, j, be- 
comes, as it were, a siphon, drawing the air In the ref rlgeratlng room through 
said spaces Into the ice bunker and down through the ice and netting. The 
inclining downward of the parts of the sections gives à downward motion to 
the column of air passing through the spaces, and, the apex of eaeh being 
higher than the lower extremity of the one next above, there will be no draw- 
ing of the air horizontaUy across the bunker." 

This partial description of the construction of the refrigerator and 
of its opération is sufficieht to show that the distinguishing feature of 
the structure is the free and continuous circulation, through the ice 
bunker and the refrigerating^ room, of its body of confined air. This 
circulation is greatly promoted by the arrangement of the spaces, j, in 
the partition between the ice bunker and the refrigerating room. It 
is true that the prior art shows refrigerators in which circulation is 
to some extent promoted by the use of siphon-like air tubes or conduits. 
Castell, No, 348,450, contains such air siphons, and there is something 
approaching sij^honic action in Bettridge, No. 208,148, and in Birdsall, 
No. 195,565. ' But they are far removed from Quinn's device and do 
not in the remotest manner suggest its essential feature. Quinn was 
the firs't to put between the ice bunker and the refrigerating room 
of a refrigerator a partition composed of a séries of inverted V-shaped 
sections so arranged that the open spaces, to use the language of the 
patent, "form, as it were, àir siphons leading from the refrigerating 
room into the jçe bunker." It is this séries of open air spaces, some- 
what resembling siphons, placed between the ice bunker and the re- 
frigerating room, that distinguishes Quinn's patent from ail the earlier 
patents, With the exits of thèse so-called "siphons" opening down- 
wards to allow the free escape of the air into the vacuum created by 
the descending currents in the ice bunker, and their mouths opening 
downwards-to facilitate the induction into them of the ascending cur- 
rents ©f warriieç air in the refrigerating room, circulation is promoted 
in a manner quite new. The nearest approach to it in the prior art 
is Player, Nd. 503,772. His patent is for a refrigerator car, and 
shOws, between the ice tank and the compartment in which the articles 
to be preserved are stored, a partition which is composed of inclined 
slats placed over one another and separated by air spaces. There is 
in this device, however, no suggestion of Quinn's partition with its 
inverted V-shaped sections, ail façilitating circulation. Player's slats, 
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moreover, are preferably covered with a sheathing for the protection 
of the tank, so that the circulation is caused, chîefly at least, by the 
passage of a current of air îrom thç ice tank under the slatted parti- 
tion into the bottom of the storage eompartment and f rom the storage 
compartment over the slatted partition into the top of the ice tank. 
We hâve no hésitation in saying that such a structure does not an- 
ticipate Quinn. We lînd nothing that does, and are of the opinion 
that the Quinn patent should be sustained as a valid one. 

Upon the question of infringement the défendant avers, in its an- 
swer, that the ref rigerators used by it are protected by the Ames pat- 
ent, No. 625,309. That patent, which is also for improvements in a 
refrigerator, was applied for more than 3i^ years after the Quinn 
patent had been granted. The following is Fig. 1 of the patent: 



FvoJ. 




It will be observed that Ames has, between the ice bunker and the 
refrigerating room, a partition composed of a séries of sections placed 
one above the other, with intervening air spaces, as has Quinn. In 
Ames one leg of the siphon is longer than the other, while in Quinn 
both legs are of the same length; and in Ames the apex is curved, 
while in Quinn it is angular. In his spécification Ames says : 

"The ports which constitute the wall separating the food chamber and ice 
bunlcer are of siphon shape, with the short conduits extending downwardly 
into the food chamber and the long conduits extending downwardly Into the 
ice bunker adjacent to the ice. The air in the long conduits belng cooled àud 
increased In spécifie gravity by the ice will drop, creating a vacuum, into 
whi<;h air from the short conduits passes, thus setting up a circulation. The 
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qirrrent8j|0fr;^iy çaçs-,fr<jHï tb,^ siphon-pottstl^rough the t>ç>ttom of.the bvnjker 
tp|thei fQOd 'çhawibes'^ijd rise,ln the focK^, qljainber. A$ the air currents pass 
upward Ih' tfae foiod cbatùbep tûéy ai^e c(À#h into the short' legs 6f the slphon- 
-pbi't8;,ànd as saîd sh6rt^<Joiiaiiits ot lelgk éxterid downwardly 'fri the fobd chani- 
berithe euirents are drawni therdnrin Une wfth the path of thelr fiow." 

_ Th^t the principle iri physics wIiicK,induces free circulation in Ames 
is çxactly thé' same as in Quinn seems top plain ,to require furtlier 
elucidàtibn. It is possible that the form of the Ames^ sections is an 
imprpv^nient upon Quinh, and for that iniproyement, if it exists, the 
Ames' p^teîit may be valid. But to allow. Ames, of any one who manu- 
fabtùt;es| refrigerators ùnder the Ames patent, qi* in substantial con- 
îcirmity witli it, to appropriate ail that the Ames, patent describes, is 
to 'allo,\v him to appropriate,tJieyçry essence of the Quinn invention. 
Indeed,'we think that, while' the application for thé Ames patent was 
pending in the Patent Office, Ames abandoned, if he had ever asserted, 
any claim to an original invention for promoting circulation by siphon- 
age. In one of his communications with the Patent Office he said : 

"We think there is a inlsupderstaading on the part of the examiner as to 
what we elalm. We do not clalù} that the circulation in this réfrigéra tor is 
caused by siphpnage and thatithè' iqlrisùlatiou in others is not. AU we claim is 
that By having the Inner leg |6f the ports, which make up the partition wall, 
of greater lèûgth than the OÙtet legs, certain very important advantages are 
obtained. * ♦ ♦ We claiin, and it Is proven by experiments that hâve beeii 
made, that having the inner leg of greater length than the quter leg (sic) will 
resuit in the circulation of air under condition where circulation in the Quinn 
would be practlcally stopped." 

What Quinn did was to întroduce into refrigerators a new method 
of promoting the circulation of a eonfined body of air by the use of the 
open air spaces in his partition. While he says thèse spaces "form, 
as it were, siphons," and while his spaces are not true siphons, since 
both legs are of the same length, still, in both refrigerators, the air 
currents pass în thè same directions through the same parts of the 
partition, and are induced by thé same causes. The form of Ames' 
air spaces may be an improvement upon the form of Quinn's air 
spaces ; but, even if so, that fact does not entitle Ames to appropriate, 
as against Quinn, the essential féature of the Quinn patent, or to ex- 
tend, as against the public, the term of the monopoly granted to 
Quinn. If Ames invented an improvement upon Quinn, his patent 
must be limited to that improvement. The defendant's refrigerators 
embody not only the improvement, if it be an improvement, of Ames, 
but the idea of Quinn. We concur in the opinion of the Circuit Court 
that the inf ringement of the Quinn patent is shown. 

The défense, of estoppel, we think, has not been established. It 
appears that John A. ,Seeger, a stockholder in and secretary of the 
complainant company, was at one time the vice président of the Bohn 
Manuf acturing Company, which was then manuf acturing the Ames 
refrigerators. The Bohn Manuf acturing Company, acting through 
Seeger as its agent, sold its business of manufacturing the Ames 
refrigerators to Gebhard Bohn, who f ormed a partnership with his son 
and one Adolph Gallasch under the name of the "White Enamel Re- 
frigerator Company." Subsequently, Gallasch assigned his interest 
in the partnership to Gebhard Bohn. The White Enamel Réfrigéra- 
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tor Company was then incorporated. Later still, Gallasch purchased 
the Quinn patent, which was subsequently assigned to the complain- 
ant Company, of which Gallasch was fornierly président, and Seeger, 
as above stated, is secretary. The défendant, American Car & Foun- 
dry Company, is a manufacturer of railroad cars which it has equipped 
with the Ames refrig^rators sold to it by the White Enamel Re- 
frigerator Company. Thèse statements are not contradicted. There 
are other statements in the record on the question of estoppel that are 
irreconcilable. We hâve carefully considered the évidence on this 
branch of the case and do not find that the défendant has shown by 
that prépondérance of évidence necessary to estabHsh the défense of 
estoppel that it has relied on or been misled by any act or statement 
either of the complainant company or of Seeger or Gallasch, its offi- 
cers. There is no satisfactorily proven basis, we think, upon which an 
estoppel can be founded. 

Upon the whole case, therefore, we conclude that the decree of the 
Circuit Court should be affirmed, with costs, and it is so ordered. 



SEEGER REFRIGBRATOB CO. v. PABKS. 
(Circuit Court, S. D. New York. February 19, 1910.) 

1. Patents (§ 328*) — Suit fob Inpeingement— Preliminary iNjuNcrioif. 

The Quinn patent, No. 539,009, for a combined refrigerator and freezer, 
Jield valid and Infringed, and a preliminary injunction granted, on prier 
adjudication as to both validlty and Infringement. 

2. Tbade-Marks and Trade-Names (§ 93*)— Unfaib Compétition— Use oî 

Name Applied to Patented Abticle. 

On application for a . preliminary Injunction, the showing held insufll- 
cient to entitle complainant, as owner of the Quinu patent. No. 539,009, 
for a refrigerator, to an injunction restraining défendant froin using the 
Word "syphon" in connection with ref rigerators not made under sueh pat- 
ent; the word not belng truly descriptive of the patented article, and 
there belng a conflict in the testimouy as to whether it has acquired a 
secondary popular meaning In that connection as Ideutifyiiig such article. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
DIg. § 93.*] 

In Equity. Suit by the Seeger Refrigerator Company against 
Harry S. Parks. On motion for preliminary injunction. Granted in 
part. 

Edmund Wetmore, for complainant. 
Frederick P. Fish, for défendant. 

HAND, District Judge. In this case the Quinn patent. No. 539,- 
009, has been sustained upon appeal from an interlocutory decree, after 
final hearing and upon full proofs, in the suit of This Complainant v. 
American Car & Foundry Company, 171 Fed. 416. The décision of 
Judge Cross, and the aiîErmance of the Circuit Court of Appeals for 
the Third Circuit (178 Fed. 278) in that suit, sustains the validity of 
the patent, under well-settled rules, provided that the showing upon 

*For other cases see eame topic & S numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the prior aft is hère no différent, which is the case. Similàrly as to 
infriiîgement, the issues are the samehere as there, and it is of no con- 
sequeftce whether or not the défendant hère was in privity with the 
suhstantial défendant there, the White Enamel Refrigerator Com- 
pany. .Indeed, the défendant cannot, and does not, véry insistently 
urge'that I hâve any alternative upon this appHcâtion 'but to enjoin 
the -use of the Bohn machines, unléss made tinder the "Pârk construc- 
tion," which the complainant concèdes will not infringe. A writ must 
therefore go pendente lite in usual form against thé sale of any re- 
frigerators made, except urlder thé "Park construction." 

The réal issue is over the application to enjoin the use of the name 
"syphon" by the défendant. The patent in suit describes a refrig- 
erator having a vertical séries of openings in the dividing section be- 
tween the ice chamber and the < containing chamber. Thèse ports or 
louvres are in the shape of an inverted v; that is, they éonsist of two 
legs of eqnal length cdming to a sharp apex^ — one leg entering the 
containing chamber downward, and the other the ice chamber down- 
ward. The circulation of the air from the containing chamber to the 
ice chamber is thought to be promoted by passing up one leg and down 
the other. The Bohn or Ames patent, which was held to be an in- 
fringement in Seeger Manufacturing Company v. American Car & 
Foundry Company, contains ports, or louvres with two legs ; but the 
leg going towards the ice chamber is longer than that towards the 
containing chamber, and there is no apex, îjut the transition in direc- 
tion is èflfected in a curve, whichiis thought to lend a readier circula- 
tion of air. In eâch case each piort or louyre runs horizontally across 
thç whole width of the refrigerator, and does not consist of a séries of 
pipes in a horizontal row. 

In his specifitations Quinn spôkè of thèse ports as being "as it were 
syphons" and bf their "syphon-like" action. The most elementary 
knowledge of physics shows that their action is in no sensé syphonic, 
nor does the complainant attempt to assert that the name is truly de- 
scriptive of their actual opération. It does assert, however, that the 
apparent gross similarity, especially when viewed in vertical section, 
between his own ports and the similar section of a syphon has caused 
the term, when applied to his refrigerators, to become popularly de- 
scriptive of a refrigerator having a séries of two-legged ports. The 
"Park construction" refrigerators of the défendant discard the leg 
running downwards into the containing chamber and any bend, so 
that they consist of a séries of ports or louvres running directly down- 
wards from the containing chamber to the ice chamber. He proposes 
to continue to call a refrigerator made under this construction "a 
syphon refrigerator," and insists that in so doinghe is not using a 
term which describes the complainant's structure made under the 
Quinn patent, 

At the outset a distinction must be carefully observed. It is of no 
conséquence to the complainant how deceptive may be the defendant's 
use of the term "syphon" when used upon the "Park construction," 
unless it be a fair description of the Quinn machine. It is only in 
case he will be likely to divert customers from the complainant that the 
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cortiplainant may objéct Therefore the first eonsideration must be 
whether the complainant's machine is.aetually described by the word 
"syphon." 

For the purposes of argument I shall assume that, when one has a 
patent, another who sells a différent article may not use for it a name 
properly descriptive only of the patented article. The reason is not 
like that in usual cases of unfair trade; that is, that the défendant is 
indirectly representing the goods as of the complainant's manufacture, 
but it is because he is seeking to lead çustomers to suppose that his 
goods are in f act made as are the patentee's, and, since he has no right 
to make them, he has no, right to induce persons to buy f rom him upon 
the représentation that he does. For the disposition of this motion I 
need not décide this to be the law, nor do I; but it is the most favor- 
able statement of it for the complainant, and he présents it as the 
theory upon which to rest his case. 

The word "syphon" does not, as I hâve said, actually represent the 
action of the ports or louvres in either the Quinn or the Ames patent; 
but that is by no means an answer to the contention that it may fairly 
describe them in the speech of people. There is an analogy in appear- 
ance between the Ames louvres and a "syphon," owing to the inequal- 
ity of the legs, so that their vertical section is a fair copy of the ver- 
tical section of a true syphon. The analogy becomes more important 
in vievvf of the designs used in advertisement, which show such vertical 
sections, and so permit the public to become f amiliar with the apparent 
similarity. That similarity is much less between the Quinn ports or 
louvres and a real syphon. The whole function of a syphon depend- 
ing, as it does, upon the différence in height between the column of 
fluid in the ascending tube and that in the descending, it would be 
improper to make them of equal length, for it would involve an un- 
necessary immersion of the ascending tube. In practice I hâve never 
in my somewhat limited expérience seen syphons with equal legs. 

However, this is not conclusive, because there remains a very color- 
able apparent analogy between the iîow of air first up and then down 
in the Quinn patent and the flow of liquid in a syphon. This no doubt 
led Quinn in perfect good faith to speak of his louvres as "syphon- 
like." Therefore, if it were proved with enough certainty that in the 
popular mind his louvres, or any two-legged louvres, were thought of, 
and spoken of, as "syphons," and his refrigerator as a "syphon re- 
frigerator," I should say that he came within the rule of law which I 
am assuming to be correct. But in view of the fact that the word 
"syphon" is not truly descriptive, it must rest upon the complainant 
to show, and upon this application to show without substantial conflict, 
that the word, though not properly descriptive, has in fact acquired 
what we should call, in a mère usual case of unfair trade, "a sec- 
ondary meaning," under which it became pro hac vice truly descriptive, 
not of a true syphon, but of this especial construction. 

Upon that issue I think that there is a substantial and bona fide is- 
sue, especially in view of the much greater publicity given to the 
Ames refrigerator. From that publicity it may prove true that the pub- 
lic has associated the spurious use of the word "syphon" especially with 
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tHe Attiès'cdhStftiction, which tnorè neârly'resembles a syphon, and has 
hbt corné gêneribâlly to refef to àny twb-leggèd port as a "syphon." 
If there be such a bona fide conflict, I should not intervene at this timé 
lîpoo' afiidavits. 

This bèiïig' the crux bf the controyersy, I will take up thé évidence in 
détail'. "ïil the tenth âkicle of thé bîU the complainaht allèges that its 
predecessofs iri title ahd itsèlf iti "advertisements and catalogues 
termed' sdid ports 'siphons' and 'syphohs,' * * * ahd said word 
'sipHôh' * * * by îtscontihued use * * * became * * * the 
namè for, àrid means'dttly," the Qainh patent. This gênerai alléga- 
tion; thbtigh sworn to by geeger; is clearly not enough in itself alone 
to |>roVé' thè 'secondary meaning necessary. In hîs affidâvit upon this 
motion 'thèse allégations are repéàted 'with greater " détail and with 
enough particularity to sustàih the complainant's contention, if it was 
uncontradicted. While no instances- are given, the conclusions are yet 
enough. Ih addition, itappeairs that the Seeger refrigerators are 
spoken' of as "syphon ref rijgeràtôrs''^ in their catalogues, and that the 
louvi^es' are called "syphons." 

However, the défendant produees five large dealers in refrigerators 
who are wiilingtoswear' that "theré îs no construction of refrigerators 
known in the trade generally as 'syphon refrigerators.' The terni 
'syphon' has ho spécial meaning in the trade, and does not apply to 
any partictilar type of refrigerator, regardless of who makes it." I 
may not dlsregâfd the testimony of thèse dealers, or assume that what 
they say iâ uritfué. They raise a rëal issue, which milst await proofs 
and final hearing. ' It is of no conséquence whether "Bohn syphon" 
means only Bohn's manufacture. It is quite enough if it means only 
the espeCiaT kind of "syphon," and that only, which Bohn has used. 
Only in case it has Conle'to me an in the public mind any two-Iegged 
port or louvre, can the complainant succeèd upon his theory. It may 
well be thât he can so succeed when the cause is heard. 

Parks' own affidâvit also states that for the last six years thé name 
"syphon" has beén so associated with "Bohn" that it suggested Bohn's 
make and hâd no generic meaning. I do not accept this as équivalent 
to a statement that thé Word "syphon" added nothing to the word 
"Bohn." Were it a case of unfair trade, I shoùld not be inclined to 
hold that "syphon" was a part of the manufacturer's style. Hère, 
howevér, it if no answer to say that "syphon" is mérely descriptive, 
as it would be iri a case of unfair trâde. I belieVe it is descriptive, 
and I regard that fact as unimportant, so long as it describes the Ames 
louvres, and does not describe thé Quinn. It is the square conflict 
upon that which Controls this application. 
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ALLEN et al. v. WALTON, WOOD & METAL CO. 
(Circuit Court, N. D. New York. March 30, 1910.) 

1. Evidence (§5*) — Judiciai. Notice— Invention. 

lo determtning the question o( Invention in a patent suit, the court 
may and Bhould take Judieial notice of generally known facts and dévi- 
ées, and of what is shown and Ulustrated in the ordlnary dlctlonaries. 

[Ed. Noté. — ^For other cases, see Evidence, Cent. Dig. § 4; Dec. Dig. î 
5;* Patents, Cent. Dig. § 543.] 

2. Patents (§ 328*) — Invention—Sled Runnee. 

The Allen patent. No. 797,338, for a runner for sleds, whieh runners 
are laterally flexible, so that the sied may be gulded by bending them to 
the right or left by means of a device attached to the front for that pur- 
pose, is void on its face for lack of invention in view of the prier art, as 
dlsclosed therein and of which the court can take Judieial notice, and es- 
pecially of the prior patent, No. 408,681, to the samé patentée for a run- 
ner whieh difCers from that of the later patent only. In that the point 
wBere the runner commeneed to eurye upward mlght be anywhere In 
front of the forward knees, while in the later patent it is fixed "inter- 
medlate" such knées and the front end of the runner. 
8. Thade-Makks and Tbade-Nambs (| 75*) — Unpaie Cokpetition— Imita- 
tion OF Patented Àbticle. 

If the manufacturer of an article copies the form and ornamentation 
of a patented article made by another so as to pass off hla article as that 
of such other, the latter may malntain a suit both for infringement of 
the patent and for unfair compétition, and, although the défendant may 
not use the patented mechanlsm and theref ore not be llable for Infringe- 
ment, he may stlU be chargeable with unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 86; Dec. Dig. § 75.* 

Unfair compétition, see notes to Scheuer v. Muller, 20 O. O. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

4. Tbade-Mabks and Tbade-Names (§ 32*)— Dbess op Patented Abticle— 
Eetect op Expieation op Patent. 

Where an article made under a patent was made In a certain form and 
color and with certain ornamentation to dlstlnguish it as the patented 
article, the exclusive rIght to such form, color, and ornamentation ceased 
with the expiration of the patent, and the rlght to use them passed to the 
public. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 36; Dec. Dig. § 32.*] 

6k Tbade-Mabks and Teade-Names (§ 92*) — Suit foe Unfaie Compétition 
— SuppiciENCT OP Bill. 

A bUl charglng the défendant with unfair compétition In imltatlng In 
form and appearance an article made by complainant for the purpose and 
with the effect of decelving purchasers, and Induclng them to purchase 
such article as that of complainant, Is not subject to demurrer, whieh ad- 
mlts such allégations, even though complainant's article was made under 
a patent whieh bas expired; the effect of the alleged Imitation being a 
matter to be determined on the évidence. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 92.*] 

In Equity. Suit by S. L. Allen, Elizabeth H. Ritchie, and William H. 
Roberts, partners as S. L. Allen & Co., against the Walton Wood & 
Métal Company. On demurrer to bill. Sustained in part, and over- 
ruled in part. 

*For otber cases see same toplc & { numbeb in Dec. & Am. Bigs. 1907 tO date, & Rep'r Indexe! 
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Horace Pettit and Alston B. Moulton, for complaînants, 
Howard P. Denison, ïoir défendant. 

RAY, District Judge. The complainant allegep' inf ringement by de- 
• fendant of United States letters patent No. 797,338, "runner for sleds," 
dated Auguét 15, 1906, on application filed jVEarch 3, 1905; also, that 
for piany years, over 15, it bas made and sold a patented sied patented 
and made under a prior patent and the patent in suit, with certain shape 
of parts, dress, and ornamentation so that it had come to be known as 
a sied pf cçmplainant's rnake and manufacture, and that défendant is 
now, apd for some time bas been, making and selling a sied of the 
same form, shape, dress, and ornamentation, so that pùrchasers hâve 
pufchased sleds of deferidant's make and manufacture, believing they 
wçre obtaining a sied or slèds of the complainant's make, and that con- 
fusion bas arisen and will arise, and that the défendant is so making 
and selling its sleds for the purpose of defrauding the complainant 
and dqjriving it of its busmess, etc. Earagraphs 1 tb 13, inclusive, 
charge infringement of the letters patent applied for March 3, 1905, 
and granted August 15, 1905. Paragraphs 14 to 34, inclusive, relate 
to the alleged unfair compétition in trade. A copy of complainant's 
patent sued upon is annexèd to the bill of complaint. On the hearing 
of the demurrèr, the cbmplainànt and défendant by mutual consent, 
and so that the court might bave before it the prior art, the sied made 
under patent No. 408,681, referred to in the patent in suit and also 
such patent and alào the sied made under the patent in suit and defend- 
ant's sied made and sold by it, put in évidence and stipulated that 
same should be in évidence and considered as a part of the bill of com- 
plaint, the said letters patent No. 408,681, dated August 13, 1889 
(Ëxhibit A), and the sied made thereunder (Exbibit B), and also one 
of the sleds made under the patent in suit (Exbibit C), and one of 
the sleds made by the défendant (Exbibit D). It was also conceded 
that the bill of complaint should not be considered as alleging that the 
old sied marked "Exbibit B" is the sied made under the patent in 
suit or as the one imitated or copied by the défendant; the intent 
being to allège that the défendant is imitating the sied (Exbibit C) 
made under the patent in suit No. 797,338, and in many respects the 
old sied (Exbibit B). 

The demurrèr to the cause of action for infringement is to the ef- 
f ect that, in view of the prior art showii by the. patent in suit and put 
before the court as a part of the bill, the claims do not disclose patent- 
able invention, and are void. The claim is that no amount of expert 
évidence and évidence of large sales, popularity, etc., could change this 
conclusion. The old patent. No. 408,681, of 1889, bas expired, and ex- 
pired August 1, 1906. 

A sied, as every one knovvs, is composed of the following parts: 
(1) a pair of runners usually shod with métal if of wood. Thèse are 
turned up at one end. Sleds are illustrated in the Century Dictionary. 
(3) Knees or standards attached to each runner, usually two, and some- 
times thèse are made in a double or brace form so as to double the 
actual number. Thèse knees or standards may be of wood or of métal, 
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and can be made straight or curved. Their function is to support tlie 
handrails and cross bars or cross benches and main body of the sied, 
such as platform or box or body, with seat which rests upon the cross 
bars or benches. They also serve with the cross bars or benches to sup- 
port a steering apparatus, in whole or in part, where one is provided. 
Many sleds hâve also a cross bar extending from the upturned end 
of one runner to the upturned end of the other, and turning in such 
runners, and to this cross bar is attached a tongue or shaft for draw- 
ing the sied. Some sleds bave thills. (3) Above the runners and rest- 
irig- on the knees or standards we hâve the cross bars or benches above 
mentioned extending from the knees or standards of one runner to 
those of the other. Thèse extend at right angles to the runners, and, 
m turn, support (4) the handle bars before mentioned, which are par- 
allel with the runners. They also support a platform or box already 
mentioned. The runners of a sied may be of rigid or flexible material, 
wood or métal. Knees and cross bars should be rigid and strong. The 
handrails serve to strengthen the sied and to hold on to if it be used 
for riding downhill, and should be as flexible as the runners. They 
are attached to the cross bars or cross benches. In sleds with métal 
runners and métal knees or standards the one is usually and neces- 
sarily riveted or bolted to the other, and the same is true of the knees 
and standards and cross bars and benches. In the old mode of riding 
downhill on a sied having rigid runners — that is, runners not bendable 
laterally^the rider steered usually with bis feet or a stick. Contact 
o-f foot or stick with the ice or snow on the right or left would serve 
to swerve the sied to the right or to the left accordingly. With flexi- 
ble runners the change of direction may be accomplished by bending 
the forward part of the runners where in contact with the ice or snow 
to the right or left. If the forward bearing part of the runners (the 
part in contact with ice or snow) is bent to the right, the sied will 
swerve in that direction, of course. Ail degrees of crook or turn up 
in the runners of sleds, sleighs, bobsleds, and cutters hâve been com- 
mon since the farmer eut crooked trees and sawed or split them to 
make sied runners, bobsled runners, and stone boats. Later straight 
wood was bent by artificial means. The Century Dictionary shows the 
sleigh of Peter the Great and other sleds, and it will be noted that 
the turned-up portion of the runners in the sleds illustrated vary with 
différent sleds. For ice sleds and ice boats, a scantling may be used 
with the forward end trimmed in a semicircular form. The object 
of the turn-up portion is to prevent plowing into the ice or snow, and 
also aid in making a change of direction. This is world-wide knowl- 
edge and has been for at least 50 years. I think courts may and 
should take judicial notice of such facts. I think courts may, and 
should, take judicial notice of what is shown and illustrated in the 
ordinary dictionaries. The sied of the old Allen patent, No. 408,681, 
referred to in the patent in suit. No. 797,338, did not essentially or 
patentably differ from the sleds of the prior art, except in that it 
provided a steering apparatus to use in connection with sleds having 
flexible runners, runners bendable laterally, and also flexible side rails. 
That old patent had 13 claims : (1) A sied having laterally bending 
178 F.— 19 
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runners as and for the purposes described. (3) Such runners elastic 
in a horizontal plane. (3) In a sied the combination of laterally bend- 
. ing runners, standards securedtô the runners, cross benches secured 
to the standards, and a sied body secured to the rearmost bench, but 
free to slide over the forward bench. (4) The laterally-bending run- 
ner frame, the body secured to the frame near the rear of same. 
(5) The làterally-bending runner frame, the sied body secured to the 
frame near the rear of same, and "a suitable steering device whereby 
the latéral bending of the runner frame is accomplished either by the 
hands or feet, substantially as described/' Hère we go to the spécifi- 
cations for a description of the steering device, or we hâve merely a 
ftmction as one of the éléments. Claim 6 was for such laterally-bend- 
ing runners and a steering device consisting of (A) a Connecting bar 
secured to said runners — that is, a Connecting bar extending f rom the 
one to the other at their upturned ends ; (B) a steering bar pivoted to 
the sied body and connected with the Connecting bar ; and (C) a f oot 
or hahdle bar secured to the steering bar, substantially as described. 
Glaim 7 was for substantially the same as 6. Claims 8, 9, 10, and 11 
need not be described. Claim 12 called for "a sied provided with one 
pièce runners having the bent portion, a', substantially as and for the 
purpose described." The runners of this patent were T-shaped, turned 
the lower end up in cross-seetion. ; The stem or perpendicular of this 
T is referred to in the spécifications of that patent as "the portion a 
of the runners, B, to which they ai'e riveted," etc. Even at the time 
the ôld patent, No. 408,681, dated August 13, 1889, was granted, 
there was nothing new or novel in the steering apparatus, and the 
patentée, Allen, recognized this, for he said in his spécifications, "A 
variety of steering devices may be employed for easily bending the 
runner frame." His invention then was in adapting a steering ap- 
paratus tOi the running frame of^ a sied having flexible runners, bend- 
able sidewise. The runner frame was as follows: "The runners, 
benches/' cross bars, "and standards," knees, attached thereto, consti- 
tute, with the Connecting bar. G, what might be termed the "runner 
frame," says that patent. That patent also says, as to the bending or 
deflection" of the runners when. hands or feet are applied to the foot 
or handle bar: 

"Reférriïïg to the form of Ûéd shôWa in Flgs. 1 and 8, Inclusive, the seat, 
A, aud the slde or handle bars, N, ai^d bolted or screwed directiy to the rear 
cross bench, E', as by meana of thç- bolts, h', e, but slmply rest upon the for- 
ward cross bench, E, and ,ar^ not fastened thereto, the forward ends of the 
slde bars belng secured to thé seat by means of the cleat, D." 

From this and the fact the body of the sied is not attached to the 
front or front cross bar or bench at ail, but slides or moves upon it, 
it is perf ectly évident that the moving of the foot or handle bar, R, 
will curve or bend the runners. as far back as the rear cross bar or 
bench, and that this will include at least two-thirds of the entire length 
of the runner. The front cross bar or bench does not prevent the bend- 
ing or curving of-the runners, as nothing prevents its free movement 
from side to side as the front ends of the runners are moved or pulled 
from side to side. The bending or curving of the runners does not 
extend further back — that is, back of the rear bench or cross bar: — as the 
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body of the sied is rigidly and securely fastened thereto. The bend- 
ing or curving of the runners could hâve been confined to the part in 
front of the forward cross bar or bench by attaching the body of the 
sied securely and rigidly thereto. Fig. 3 of the old patent, No. 408,- 
681, illustrâtes this fuUy. The curve or bending of the runners, B, is 
shown to extend back nearly to the rear bench or cross bar, and such 
would be the natural and inévitable resuit. Therefore in the old or 
prior patent more than half and about two-thirds of the bearing part 
of the runners bend or curve when the foot or handle bar is manipu- 
lated. It is sélf-evident that this bearing portion of the runners (that 
is, the part actually on the ice or snow) could be made longer or 
shorter at will, and that the bent part or portion of the runners, includ- 
ing the bearing portion, is determined by the point at which we attach 
the body of the sied rigidly and securely to the cross bar. Take the 
old sied made under the old or prior patent, and move the front knees 
or standards further back, and we increase the bearing portion of the 
runners in front of the forward knees and bench. If we do not de- 
sire to do that, make the runners longer in front of the forward bench, 
or let the upward curve or bend of the runners commence further 
ahead of the forward bench or knees, and also make such curve sharper 
if you do not désire to lengthen the sied. AU this was perfectly plain 
and within the skill of the ordinary mechanic. Whether the mechanic 
or sied maker would adopt the runner of the bobsled (Fig. A) and its 
curve, or the curve of the sied (Fig. B), or the sharper curve of Fig. 
B', or the sharper curve of the sleigh of Peter the Great, having more 
bearing surface on the ice or snow in front of the forward knee or 
support, ail fully shown and illustrated in the Century Dictionary, and 
therefore common knowledge in 1882, of which courts will take 
judicial notice, was a matter of sélection. See, also, illustrated "sleigh" 
or cutter in Century Dictionary. It did not involve invention, with 
the old and expired patent, No. 408,681, before him, for Allen to 
lengthen the bearing part of the runners in front of the forward bench, 
or cross bar, or beam of the sied there illustrated and shown, or of 
any sied. The patentée, Allen, has resorted to the usual expédient of 
giving a new name in this second patent. No. 797,338, to the things 
used and described in the old patent, and it is évident that the purpose 
was to perpétua te a monopoly beyond the 17 years permitted by law. 
In the old patent we had standards to support the body of the sied; 
in the new patent legs or braces. Compare the dotted lines of Fig. 
1 of the patent in suit with the bend of the runners shown in Fig. 
3 of the old patent, and we see that the curve is the same, and com- 
mences and ends at substantially the same points. In the spécifications 
of the patent in suit, it is said: 

"In the use of sleds having laterally-bendable runners the sied Is guided 
by reason of the fact that the runners may be made to form a curve, and 
therefore impress in the snow or ice curved tracks which the runners must 
follow and by which they are guided, thereby directing the path of the sied. 
In the course of my improvements in this elass of sleds I hâve found that 
the greater the amount of the bearing-surf ace of the runner or runners that 
Is capable of being bent laterally the more accurately and surely will the 
sied be guided— that is to say, the more nearly the length of the runners con- 
forma to the arc of a circle when bent laterally, the more accurately wfll the 
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runners fit or register; with tlie tracks made, and tlie sjed wlll therefore be 
guided more easlly ànd s'urely. 

"The object, therefore, of the présent invention, Is to increase the per- 
centage of the bearing portibli of the runtiers that Is bent laterally wlthout 
interfering with their streùgth or rigldity as a suptorting meaus for the 
body of the sied. 

"Briefly, my invention comprises the arra.n^ement of the runners of a 
sied so. that the extent of the bearing portion is brought considerably ahead 
of the fûrvsfard support of the body of the sied, and also so that the runners 
may be allowed to bend for a considérable distance to the rear of the for^ 
ward support of the sied, The détails of this arrangement will be more par- 
ticùîarly described in the f ollowing spécification and pointed out in the ac- 
compahylng claims. * * * 

"Heretofore in the manufacture of thèse sleds the runner has béen caTised 
to bend upwardly f rom about the point of connection with the forward braces 
or supports 12 to the point where the satae are contiected with the side bars 
or rails 6. This has eonfined the bearing portion to the lengtli of the runner 
which Is tô the rear of said braces, and therefore somewhat limited the lat- 
éral eurve of the runner whioh is iil contact with the ground when bent lat- 
erally. In the présent form of miy Invention, the runner does not commence 
to bend upwardly to meet the side bars untll substantially the point indicat- 
ed by A in the figures of the drawings is reached, from which point the run- 
ners then bend upwardly in a graduai curve for slightly over half the height of 
the sied, at which point a sharp bend is made, as indicated at 16, so that the 
runner extends slightly rear ward, and then is bent forward, as indicated at 
17, for attachment to the sidei bars or rails 6. This construction gives a much 
greater per cent, of the total length of sied as bearing-surface for contact 
with the snow or ice, and at the same time does not give too great or abrupt 
curve to the forward portion of the runners which are connected with the 
body of the sied." ' : 

It is a self-evident proposition, and always has been, that the length 
of the bearing surface of the runner is a mère matter of sélection or 
design, depending on the length of the sied, and that this bearing 
surface may be apportioned at will with référence to the knees or 
standards. In the bobsled (Kig. A) of Century Dictionary ("sied") 
there is considérable more bearing-surface of the runner in front of 
the knee than behind it, while in Fig. B there is scarcely any in front 
of the knee. As the runners are flexible, bendable sidewise their whole 
length in the prior art and the old Allen patent, they bent or curved 
as far back as the rear knees or standards when the hand or foot 
lever was used. Hère was the fulcrum for the bending runner. The 
claims of this patent in suit, six in number, are for (claim 1) "in a 
sied having flexible runners, a runner which curves gradually upward 
from a point 'intermediate' the forward runner support and the for- 
ward end of the sied, providing a rnaximum bearing-surface for the 
flexible portion, substantially as dqscribed." This claim is for the con- 
struction of a sied which places the forward runner support (in this 
case the forward knee or legs or braces) at such a point on the runner 
that the upward curve of the runner (the place where it leaves the 
ground, snow, or ice) commences at a point intermediate (half way 
between) the knee and the end bf the runner. If this claim is valid, 
every sied maker using flexible runners must measure carefully lest 
he so locate his forward knees, or body supports, or standards, or legs, 
or braces, that the upward curve of the runner commences at a point 
substantially midway between the knee and forward end of the runner 
and thereby infringe. If this is a valid claim, then différent patentées 
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may loçate the beginning of the upward bend ail along the line as their 
fancy shall dictate and obtain a patent. Some nevv inventer will 
evolve the brilliant conception that the knees shall be only six inches 
long, that the bearing surface of the runner shall extend eighteen 
inches in front of the forward knee, or leg, or brace, and upward 
from that point only six inches on a graduai curve, and hâve a patent 
for a sied having flexible runners, and a runner having eighteen 
inches of beàring surface in front of the forward knee or leg, and a 
graduai upward curve of six inches. I think, assuming this claim to 
be valid, it would be easy to cover by a patent every sied with flexible 
runners that could be made. But the sied of claim 1 with the -runner 
of claim 1 was covered by the former Allen patent. Having had a 
monopoly for 17 years for a sied with such a runner curving at any 
desired point in front of the forward knee, he cannot now sélect a 
particular point for such curvature to commence, and monopolize that. 

Claim 2 is the same as claim 1, except that the *unner curves up- 
wardly and "then sharply rearwardly to connect with the body of the 
sied." This introduces no ilew élément into the claim, except in mère 
shape of the forward end of the sied runner. It is not patentable to 
give a goose neck curve to the upturned end of a sied runner. 

Claim 3 is the same as claim 2, except that the "forward supports" 
or knees, or legs, "are movably related to the forward portion of the 
body of the sied." This was covered by the old patent. The only 
difïerentiation from the shown prior art, old sied and patent, is the 
goose neck and exact location of the beginning of the upturned curve. 
This movable feature will be mentioned later. 

Claim 4 is the old patent over again, including the movable feature, 
with the beginning of the curve of the runner located at a given point, 
and the goose neck feature, having no function, added. 

Claim 5 is a répétition of claim 1 with the runner made T-shaped. 
This was the preferred runner of the old, and expired patent. That 
patent said : 

"I prefer to construet the runners eacli in one pièce of steel roUed in the 
shape shown in the drawings, preferalily T-shaped in cross-section." 

Also, it said: "Fig. 6 is a sectional view of the runner." Fig. 6 
of the drawings shows a T-shaped runner in cross-section ; the T 
being inyerted. 

Claim 6 introduces nothing new or novel. It calls for the old sied 
with the beginning of the bend of the runner definitely fîxed at a point 
intermediate the forward knee or leg and the forward end of the 
runner. The T-shaped runner was a feature of the prior patent. 
There is nothing intricate, or which difïers from the old patent, in 
"forward supports which are adapted to move transversely in rela- 
tion to the body of the sied." This is done by attaching the body of 
the sied to the rear supports or legs by means of the cross bar or 
cross bench only. As the body itself is rigid and the runners are 
flexible, they slide right and left under the forward part of the body 
without moving or carrying the forward part of the body with them 
in such latéral movement. Hence the runners and forward supports 
move transversely in relation to the body of the sied. In the old or 
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former patent claim 3, for. instance, called for the; latéral bending run- 
nérs, standards or "supports" or knees, and cross benches, thèse mak- 
ing up the, running frame, and also for "a sied bbdy secured to the 
rearmost cross bench*' (and hence to the reàr supports or knees as 
the beneh was àttached to this), "but free" (such sied body free) "to 
slide over the forward bènch" (and hence over the forward supports 
or knees which supported the cross bench and forward parts of the 
runners). It is the sartie thing described in a différent way — the same 
relative niovement of parts and the same resuit, but differently de- 
scribed. 

This nèw patent in issue, No. 797,338, makes the pld patent a part 
of it, viz. : 

"The improved features of thla sied are partlcularly applicalDle to sleds 
madé slmilar tb that of my prlûr patent, No. 408,681, Issùed AUgust 13, 1889." 

The patent in suit also says, thus giving a part pf the prior art: 

"In the use of sleds hating laterâlly bending runners the sied Is gulded by 
reason ol the fact that the runners jnaay be made to forma «urve and there- 
fore Impress in the snow or icecurved traeks which the runners must foUow, 
and by whicli they are guided, thereby dlrectlng the path of the sied." 

Also: 

"Heretofore In the manufacture' of thèse sleds the runner bas been caused 
to bend upwardly fromabout' the point of connection with the forward braces 
or supports. * • * This has confined the bearing portion to the length of 
the runner which Is to the rear of said braces," etc. 

The patent in suit also fûrther discusses the prior art. It as well 
as the old sied is properly considered as showing the prior art for the 
reason the parties hâve placed them before the court as exhibits by 
mutual consent for that purpose. On demurrer the court can consider 
only thè prior art before it and cCîrrlmon knowledgé. We may assume 
that this excludes dictionary information and the resûlt is the same. 
But the rule does not exclude what men see every day in winter time 
ail about them, such as sleds and sleighs. It is obvious from the 
description bf the prior art contained in the spécifications of the patent 
in suit that the only change made or intended by the new patent is 
the definite location of the commencement of the upward curve of 
the runner and thé placing of siich jibint at a distance in front of the 
forward supports or knees. If it was desired to do this, the way to do 
it was perfectly obvious.' Thé mode adopted was to lengthen the bear- 
ing surface of the runner, and make the turned-up or curved part 
shorter so as to not lengthen the Sied. I think this was the obvious 
mode of doing it, and that patentable invention is not disclosed in the 
patent in suit. The défendant shoùld not be put to the expansé of 
taking evid^rtce in suchaplaiil case. In my judgment no amoùnt of 
proof as tolar^e; sales and commercial success could inject patentable 
novelty into thià: patent. In such cases the matter may be justly dis- 
posed of on demurrer. 

We corne to the second cause of action — unf air compétition in trade. 
The patent in stlit,wa:s applied for March 2, 1905, and granted August 
15, 1903. The bill in para|-ràph 14 says, describing the sied which it 
says défendant copies or imitâtes ; ' 
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"And that one of the outputs of said (complalnant's) factory for over 15 
years last past lias been a dirigible sied, * * * and tliat tlie said sleds 
so manufactured and sold by your orators for many years last past hâve been 
and are now manufactured undér certain letters patent of the United States, 
among others of which is the said patent, No. 797,338, issued to the said S. 
L. Allen for sleds, and that your orators are the owners of the good will and 
business relating to the manufacture of such sleds." 

If the complainant (company) has been making and selling this sied, 
now made under the patent in suit issued in 1905, for 15 years as the 
bill allèges, the patent is clearly void. In short, it was on sale and in 
public use for some 10 years before it was patented, or before an ap- 
plication for a patent was filed. However, the bill intends to allège 
that it has been making and selling a patentable dirigible sied, one of 
its feàtures being that it could be guided or steered by a person riding 
thereon, and that such sied has been made and sold under this and 
prior patents. Paragraph 16 of the bill describes the construction of 
the sied, and paragraph 17 says : 

"That said sleds had and hâve the réputation of being strong and durable 
and attractive in appearance, by reason of the shape, size, configuration, and 
décoration and other charaeteristics, the Unes of said sied so manufactured 
and sold by your orators bélng shapely and ornamental, ♦ * • one of 
which sleds is ready in court to be produ-ced." 

It was produced and is before the court, "Complalnant's Exhibit, 
complalnant's sied." The sied of complainant is not otherwise de- 
scribed in the bill, and the description must be taken from the sied 
itself. The bill does not give the size or describe the ornamentation. 
The runners are like ail sied runners, except they are T-shaped and 
hâve the goose neck curve at the extremity of the curved part, so as 
to shorten the sied and furnish a bearing for the forward end of the 
side or hand bar. The knees or supports for the body are double at 
the bottom where attached by rivets to the runner ; the two parts, or 
legs, being about six and one half inches apart. They approach each 
other at the top to within about an inch, and are connected, made 
intégral, with a flattened top to support the cross bar, beam, or bench. 
They are of métal and riveted to the stem of the T-shaped runner, 
and also to the side or handle bar and bolted to the beam or bench. 
They hâve an inwardly extending flange for the boit. Thèse runners 
and knees or supports are precisely like those of the sleds of the old 
patent, except that the runners hâve the shorter curve and the goose 
neck bend. Both the runners and knees or "braces" are painted red. 
That was the color of the runners and knees of the old sied. The 
side bars are of wood as are the steering bar, cross benches, and plat- 
form; ail bëing varnished. There is no ornamentation on the side 
bars. The shâpe of the steering bar is the same in ail three sleds, but 
the ornamentation théreof is entirely différent. The complainant has 
an ornamental design in black, while défendant has some light red 
lines. The complalnant's platform is ornamented with a heavy green 
line running around its entire outer edge or periphery, within an inch 
of it, and four heavy ornamental figures in red surrounding an eagle 
with arrows and shield with stars and stripes, and carrying a streamer 
în red with the words "Flexible Flyer'' in black thereon. Ail this 
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ornamentation, with the name, gïves this sied a distmctivë appeàrance, 
and copies- the old sied of the prior Allen patent. The deféndant's 
ornamentation is entirely dissimilar, and may be said to show a studied 
effort to differentiate, instead of copy or imitate. A light red Une runs 
about the platform near its outer edge or periphery, and a few light 
red lines cross each other in curvés nèar each end. In the center of 
the platfoTOi, in place ofeagle, etc.,, a$ on complainant's, is the picture 
of a.girl in.redand a boy in blu&riding downhill on a sied, with a- 
blackground of snow, forest, hotise, and boys and girlgat play. De- 
fendant's sledibears no name thereon. Défendant'? sied is wider than 
complainant's, and a différent shape is given to the three board? form- 
ing the platform or rnain part of, the body. The complainant's ramer 
has five iiaches of bearing-surfaçe on the ice in front of the rivet of 
the front arm. of the front support: (riveted to the runner), while de- 
fendant has a bearing-surfacé in front of the same point of only three 
and one-half inches. In other words, limiting the complainant to an 
upward curve commencing rriidway the front support and the forward 
end of the runner as it must be, and défendant does not copy or in- 
fringe. Again, défendant does not hâve the same degree curve, and 
the goose neck curve is absent. The complainant curves sharply back, 
up, and then forward and ends the runner so as to foriiï a platform ail 
beneath the sidebar which is below the steering handle, while the de- 
fendant runs up as high as the f oot or handle bar— that is, above the 
side bar^and then curves over back and then down in a semicircle, 
and then runs the end back towa'rds the rear^of the sied to form a 
platform for the end of the side bar. Hère there is no effort to copy, 
but rather to differentiate. The bearing surface of the complainant's 
runner is grooved, while that of defendant's is flat. Défendant paints 
its runners and supports red. Ail sleds hâve the same gênerai con- 
struction, and ail bear a gênerai resemblance to each other. 

The gênerai design, form, shape, and appeàrance, especially the 
ornamentation of complainant's: sied, is that of the sied made by it 
under the old patent, except in the curve of the runner and the attach- 
ment of the foot or handle bar. The ornamentation is the same, and 
the bill says that complainant has made this form and shape with this 
ornamentation for 15 years. This form and shape bearing this orna- 
mentation was made under patents. The défendant says that the 
patent having expired, the public became entitled to make and sell and 
use sleds of that form, shape, and gênerai appeàrance. I do not think 
a red running gear for a vehicle or sied or a natural wood color for 
the body thereof of itself can be monopolized by any one. Varnished 
wood of the natural color is pleasing to the eye, and we see vehicles with 
natural wood bodies and red running gear and vehicles with natural 
wood running gear and red bodies frequently. In the large cities 
sleighs and cutters and sleds are not frequently seen in thèse times. In 
the country in the northern latitudes they are common. A certain 
unusual CoUocation of colors by adoption as a trade-mark to distinguish 
the goods pf a person's make,. if he is the fîrst to adopt and use, may 
constitute a vï^lid trade-mark. So if a person dresses up the goods of 
his make in a certain way with certain ornamentation of colors, and 
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by long use they corne to be known and distinguished as goods of his 
make, and another person making the same kind of goods unneces- 
sarily copies the form of parts, and also copies substantially the orna- 
méntation so that goods of his make are passed off and sold, or are 
Hable to be passed ofï and sold, as the goodsof the former, a case of 
uhfair trade is made out. It is not necessary to show actual décep- 
tion; the question is: Are the form, dress, and ornamentation such 
that the one is liable to be mistaken for the other? Now, ail single- 
top buggies and ail single and 'double carriages resemble each other 
very closely. They hâve axles, wheels, reaches, braces, dashboards, 
thills, or pôles and bodies with seats, which of necessity resemble each 
other. So of sleds, sleighs, and cutters. Runners curved up at the 
forward end are common to ail. Knees, supports, or standards, which 
support the bodies, are common to ail. Some are so constructed a? to 
brace themselves, while some hâve a single knee or support and bave 
braces added. There are hundreds and probably thousands of sied 
and sleigh manufacturers in the United States. To say that B. is 
gUilty of unfair trade for the reason his sied closely resembles that of 
A. in gênerai form would be an absurdity. From the necessities of 
the case this is necessarily so. So to say that B. is guilty of unfair 
trade for the reason he paints his runners and standards red as does 
A. would be absurd. We must either limit the number of sied makers 
or allow many of them to paint the "runner frame" of the same color. 
Colors are limited in number. So of the body of the sied. But, when 
we corne to ornamentation, by ornamental shaping or painting, or to 
trade-marks placed on the sied or vehicle or other article, we hâve an- 
other proposition. But, as stated, the défendant has not in fact copied 
or imitated the dress or ornamentation of complainant's sied as a 
whole. It has plainly diflferentiated, and has evidently intended so to 
do. Looking at the ornamentation of the two sleds, no one would mis- 
take defendant's sied for that of the complainant. The side or hand 
bars which extend from the front tip of the runners to the rear end 
of the sied are mère strips of wood, and are necessarily substantially 
alike in ail sleds and were on the old sied. The iron used in the steer- 
ing apparatus is painted black with metallic paint, and this is common 
to ail tools and implements and machinery and was used in the old 
sied. Painting runners, supports or knees, and iron work is mainly 
for the protection of the sied or vehicle or implement. Complainant's 
sied is also marked "Flexible Flyer No. 2, Patented," in large black 
letters, on the under side of the plat form. Défendant has no words 
or emblem on this part of the sied and no words on any part of it. We 
hâve, therefore, T-shaped flexible runners of which complainant (the 
firm) had a monopoly for 17 years, or which it used in its patented 
sied for 17 years, and which défendant now has a perfect right 
touse. Défendant paints them red, and has a perfect right so to do. 
We bave métal knees or supports of struck-up métal, a common form 
painted red. This was a feature of the old sied. The other métal 
parts are painted black in defendant's sied as in complainant's. About 
eight inches^ in length shows. The wood work is left in its natural 
color and varnished. This was characteristic of the old sied. The 
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crôss benehés and handràils and platform aî*e necessarily'sabstantîally 
alike/but the shape of the ends of the platform boards is différent. 
Thé foot bar as to shape is a substantial copy of complaiftant's, but its 
ornamentation is very différent. The en tire ornamentatiçn of de- 
fendant's sied is markedly différent from the complainant's both in 
color'àrid form and picfures. Complainant's has its name "Flexible 
Flyer" iîï large black letters both on the upper and under side, so that 
the purcbàser and dealer can read the hàme at a distance, and also has 
the Word "Patented" in large blâck letters on the under side. Dé- 
fendants has no harne, word, letter, or numéral thereon. In point of 
fact the tWO sleds do not so riesembfë each other that confusion is liable 
to résulta Whatever confusion hiay ■bCcur is the riecëssâry resuit of 
lawful construction and the fact i that àli sleds resemble each other. 
In place- of imitation, we haVe tHe opposite- — évident purpose to dif- 
ferentiatë and actual diffërewtiâtion." The gênerai collocation of the 
one îs quite différent from that' of the other. Hence, taking the com- 
plainant's sied as it is and: the'defendànt's sied as it is, and placing 
them sîdè by side, and in tlie absence of allégation that défendant has 
by advertisetnent or words repfesehted its sied to beof complainant's 
make, of;"A Flexible Flyer," or "The Flexible Flyer," or that it has 
sold its slêd as "Flexible Flyer" -When bne was called for of complain- 
ant's make, I should hold that the complainant doesnot state a cause 
of action for unfair trade or unf air compétition in business. The bill 
itself in the absence of the sleds is insufïicient, in that it does not state 
what the dress and ornamentatiOrl ôf' complainant's sied is. It states 
no facts, but a mère conclusion, "V-i 2.': ' ' ' 

"Tha,t ever slnce sald sied has been manufactured and sold by them that 
the hlghest elass of materials havè been usëd' in their construction, together 
with also a hlgh-dass of workmanshîpj and, furthermore, that sald sleds had, 
and hâve, the, réputation ofbejûgrstrong; and durable and attractive in ap- 
pearance by reasçwi of the shape, ^ize, configuration, and décoration and other 
characteristics ; the liries of saîd slfed so manufactured aiid sold by your ora- 
tors being shapely and otua mental." ' 

I think a bill for unfair compétition in trade consistîng in copyihg 
or imitating an article of niaiiufacture and its contour and ornamenta- 
tion should describe or state in whatsuch ornamentation consists. This 
dèfect was cured; however-, byputting in évidence both sleds and also 
the old sied as a part of the; bill so that the bill is now regarded as 
describing the complainant's sleds as they actually are, and as dëscrib- 
ing the unfair compétition as con.sîsting of the manufacture and sale 
and offering for.sâle the defendarit's sied as it àetually is. Thèse ex- 
hibits supersede the conclusions stated in the bill, and qualify the gén- 
éral broad allégations. It must be assumed on this demurrer that con- 
fusion has arisen, and that some përsons hâve pUrchased the sied made 
and sold by défendant as, and believing it was, the sied of the com- 
plainant's make; - This the bill 'allèges, and this the demurrer admits. 
The bill also aliènes and thé deriiufrer admits that : 

"The défendant ;has thus knpwlngly and studlously Imitatéd your çrator's 
sied f or tié tiirposè of defcéiving: and misleadlng the ppblic and énabllng the 
fraudulent'sôè^aHd substitution' ofdefendant's sied as and for the sied of 
your orators, and for the purpose of diverting the business," etc. 
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In fact, there is a great deal of imitation, and, if this was for the 
purpose stated and admitted by the demurrer, it would constitute un- 
fair compétition, but, if not, if necessarily done or if done in the usual 
and customary mode of making sleds, etc., then it would not constitute 
unfair compétition. 

" The bill allèges unfair compétition in trade in making and selling 
sleds in imitation, etc., of those covered by and made under prior 
patents and also unfair compétition in trade in making and selling sleds 
in imitation, e:tc., of those covered by and maide under the patent in 
suit. Thèse are two différent matters. Infringement of the prior 
patent is not alleged, and is not in issue. Infringement of the later 
patent is alleged and iri issue. The gênerai style, dress, and orna- 
mentation of the sied made under the later patent, alleged to be in- 
fringed, is the same as that of the sied m^de under the prier patent, 

, exjjiçpd, , and not alleged tobe infringed (its validity is not in issue). 
By stipulation on the argument the bill is to be treated as alleging in- 
fringement of the later patent and unfair compétition in trade m mak- 
ing and selling a sied in ipiitation of the gênerai form, design, and 
orriajiH,entatiqn of that sied which the complainant has been making 
and selling for some six or seven years. So considered and treated, 

. the alleged injurjes grow out of the same transaction or acts of de- 
fendant, That "de fendant sells a sied in violation of complainant's 
patent, and thereby infringes the patent, is the first claim. The de- 
fendsi.nt &lso copies and. imitâtes the form and dress and ornamenta- 
tion ,oftha.t sied, and theneby passes it ofï as a sied of complainant's 
make,;,is the secpnd claim. Défendant does not represent it. to be a 
patented-sled, but is silent on the subject. Pefendant violâtes a rjght 
of,!tl|f complainant if, it sells his sied as of complainant's make, ir- 

; respective ofany patçnt; tl?at is, if it so dresses and ornaments and 
shapesi it?; sied as to cause the ordinary cautions, person to belieye he is 
getting a sied of complainant's manufacture. It may not infringe the 
patent, ifpr it may not use the patented features, but .simply, copy the 
gênerai form and ornamentation to give it the : appearancé of the 
patented sied, and so passit off as of complainant's make^ or the 
patent may be invalid. This unfair compétition is not infringement of 
the patent, but a distinct wrong, unfair compétition in trade. If, be- 
f ore taking letters patent, a complainant should adopt and use a par- 
ticùlar form and a particular ornamentation '^o the article ca;me to be 
knbwn and distinguished as of complainant's make, and after taking 
his patent should use the same gênerai form and ornamentation for 
the patented article and a person should then copy the form and orna- 
mentation and sopass ofï his article as that of the other person's make» 
but should not in fact use' the patented mechanism, I take it the bill in 
an action for the supposed wrongs, if infringement is charged, may 
not only allège as oneground of action infringement of the patent, 
but as another ground of action the unfair compétition in trade prac- 
ticed after the patent issued. If defeated on the question of infringe- 
mëilti be still has hi& cause of action for the unfair compétition in 
trade and vice versa. So, if in such case the défendant should use the 
patented mechanism, but it should be held that the patent was invalid. 
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theirè would be no infringérrieht, but the right of action for unfair 
, trade woùld reniàin. Tfie défendant hère contends that this bill on its 
face and in the absence of thé old sied and of defendant's sied is in- 
stifficient and multifarious- especîally under the authotity of Bail & 
Socket Fastener Co. v. Cohn et al. (C. C.) 90 Fed. 664, for the rea- 
sonit allèges unfair compétition itï trade befofe the patent issued. 
This 'isso, and on the face of the bill, outside of the stipulation or 
agréement made in open court, the demurrer would be and is sus- 
tainèdori'that ground and on thaï? aùthority. But in vîew of the stipu- 
lation and ' a^reëment, and treatiWg the bill as cdntaining or making 
profert of both patents and of ail three sleds, the demurrer to the al- 
leged cause of action for unfair compétition cannot be sustained for 
the reasohs: (1) Imitation of coiîiplainant's sied in shapé, size, dress, 
and ornânientation for the purpose of deceiving and misleading the 
public arid'pâlming off defendant's sied as those of complainant's sied 
is alleged and admitted by the dertiurrer; and (3) there is considérable 
imitatioij, and if done by défendant for the purpose alleged, and it has 
served that purpose as alleged and admitted by the demurrer, the acts 
complained of, or some of them, ought to be restrained. I cannot dé- 
cide the case on the merits disrégarding the allégations referred to and 
admitted by the demurrer.' Ail facts alleged are admitted by the de- 
murrer. Not so of mère conclusions. But the allégations now re- 
ferred to are not mère conclusions. 

When it appears, if it shotild, that complainant's old sied made un- 
der the ex'pired patent was made with red runners and standards and 
with natural wood body, and T-shaped runners and struck-up métal 
knees arid certain ornamentation for the purpose of designating and 
distinguishing it as the patented sied of complainant, and as descrip- 
tive of it, it will, I think, follow that the exclusive right in complain- 
ant to such shapes and forms and cblors so used expired with that first 
patent, and the right to use them passed to the public. Singer Mfg. 
Co. V. June Mfg. Co. (C. C.) 41 Fed. 208, 213 ; Wilcox & Gibbs Sewing 
Machine Co. v. Gibbens Frame (C. C.) 21 Blatchf. 431, 17 Fed. 623. 
See, also. Canal Co. v. Clark, 13 Wall. 311, 20 I^. Ed. 581, and Manu- 
facturing Co. v. Traîner, 101 U. S. 51, 25 h. Ed. 993. 

In Singer, etc., v. June, etc., supra, the court held : 

"After the expiration o( tlie patent, the public may manufacture machines 
having the same form of construction and even ornamentation used hy the 
patentée." 

At page 213 of 41 Fed., the court said : 

"I am thereforè elear that the claim set up by complainant to the exclusive 
use of the Word' 'Singer' as a trade-name, and to the exclusive right to the 
mode of construction, external shape, appearance, and ornamentation adopted 
by the complainant while the patents were in force for its 'New Family Sing- 
er' and 'Médium Singer,' is not well founded, and should not be so held as a 
matter of làw iipon the proofs in this case." 

But see Singer, etc., v. June, 163 U. S. 169, -16 Sup. Ct. 1003, 41 
L. Ed. 118. ; . ; 

In Wilcox & Gibbs, etc., v. Gibbens Frame, supra, the frame of a 
patented machine was made in the form of the letter G. It was held 
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tliat the right to make the machine and also frame in that form passed 
to the public on the expiration of the patent as the machines came to be 
known by that form during the life of the patent. If, on the other 
hand, the form and ornamentation was adopted and used to dénote 
origin simply, we may hâve another question. See In re Palmer 
Trade-Mark, 34 Ch. Div. 504, 509 ; Sawyer v. Kellogg (C. C.) 7 Fed. 
TaO, 723; Singer Mfg. Co. v. Stanage (C. C.) 6 Fed. 279, 281; Singer 
V. June, 163 U. S. 169, 16 Sup. Ct. 1002, 41 h. Ed. 118. 

But it is impossible for the court to know what the proofs will show 
on this subject, and I think that in view of the allégations of the bill 
ref erred to, in connection with the others, it would be error to sustain 
the demurrer. This is not a trial on the merits. Manufacturers hâve 
no right to dress their goods up' in such manner as to deceive an in- 
tendihg purchaser and induce him to believe he is purchasing those of 
a rival. Coats v. Merrick Thread Co., 149 U. S. 562, 13 Sup. Ct. 
966, 37 L. Ed. 847. A person may use his name, which he has the right 
to use, in such a way as to deceive, and, when he does this with f raudu- 
lent intent, may be liable. It is a question of évidence. Howe Scale 
Co. V. Wyckoff S. & B., 198 U. S. 118, 25 Sup. Ct. 609, 49 L. Ed. 
972. In unfair compétition the essence of the wrong consists in the 
sale of the goods of one make for those of another, and, if the de- 
fendant is not attempting to palm ofï his goods as those of another, the 
action fails. Howe Scale Co. v. Wyckofif S. & B., 198 U. S. 118, 25 
Sup. Ct. 609, 49 E. Ed. 972. Even when a name has been given to a 
patented article, and that name, on the expiration of the patent, be- 
comes public property so that every one may use it, it must not be used 
to deceive the public or deprive others of their rights. Singer Mfg. 
Co. V. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002. 41 L. Ed. 118. 
It is there held : 

"Where, during the life of a monopoly ereated by a patent, a name, whether 
ît be arbitrary or be that of the inventer, has become, by his consent, either 
express or tacit, the identlfying and generlc name of the thing patented, this 
name passes to the public with the cessation of the monopoly whlch the pat- 
ent ereated; and, where another avails hlmself of this public dedication to 
make the machine and use the generic désignation, he can do so in ail forms, 
with the fullest liberty, by afflxing such name to the machines, by referring 
to it in advertisements and by other means, subject, however, to the condition 
that the name must be so used as not to deprive others of their rights or to 
deceive the publie, and therefore that the name must be accompanied with 
such indications that the thlng manufactured is the work of the one making 
it, as will unmistakably inform the public of that fact." 

I think this would be equally true as to the form and ornamentation. 
On the allégations of the Ijill it becomes a question of évidence. 

The demurrer to the first cause of action alleged infringement is 
sustained. The demurrer to the second cause of action unfair compéti- 
tion in trade is overruled. Défendant may answer in 30 days. 
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DNITIJD STATES v. BAILBY., ...[■ •■''.?;; . 
,' (Circuit court, t».^6nth Dakota, W. D. March 8, 1910.) 

1. PUBLIC IjANDS (§ 92*)— EaILBOADS— BiGHT OF WAY— FOEEST RESERVATION— 

Conditions of Geanting— Bonds. 

. . tnder Act Oong. Mareh 3, 1899, c. 427, 30 Stat. 1233 (H. S. Comp. St. 
1901, p: 1584), authorizli|g the Secretary of the Interior to file and approve 
Burveys and plats of a rlghi of way for a rallroad over any forest reser- 

: vationi when In his Judginent the public Interest will not be Injurlously 
affected thereby, the Secretary was authorized to impose, as a condition 
of his granting a rallrogd rlght of way pver a forest réservation, that the 
faIli*oad corporation exécute a bond to pay to the Ûnlted States ail dama- 
ges to public lands, tirûber, natural Curioslties, or ôther public property 
on tfie reserratlon hy reason of the rallfoad's occupation^ and a bond so 

, lequir^d and executed was not objectionable, either as contrary to good 
ruoràls, or as having been ôbtalned froim the railway company by extor- 

:i:BdJ Note,— For othèt cases, see Puî)lieXands, Dec; Dig. § 92.*] 

2. IndemniTy (§ 6*) — RÀiLBOA:bs— EiGHT Qï Way ' BoiNd— Oonstruotion— 

'."BUCdESSORB'.'' ':•;■■■■' ■ •; -/ ; ■■ ■ 

• ■ Wherfe a railroad rlght of way bond bound the railway company, Its 
, éurety and thelr sucçesçors or. asslgnsi to pay to tfee Urjited 3tates ail 
dan^ge to public land and timber or public property on 'a forest réserva- 
tion by rea^on of the railroad compî^ny's occupation' of à rlght of way 
'ôyér ihe-'tesérvation, the woM ''suécessors" wfts' Bufficlént to bind the 
sùrety f or ^dainages resûltlng froiil the alleged négligent! opération of the 
r. railroad by' a ,receiver:subse<}uently appomted. i ; ; 

[Bd< Note.^— For other cases, see Indemnlty, DeR .Dig..;! 6.* , 
. For other définitions, see Words. and Phrases, vol. 7, pp. 6747-6719; 

■ vol., ^&; p.' 7808-] ■ : ' ■ ', ;: ;,; 

Action by the United States against Charles O. 'Bailéy;als Receîvèr 
of the Missouri River & Northwestern Railway Company and the 
Titlè Guaranty & Trust Gonipany of Scrariton, Pa. On demurrer to 
the cqmplaint. Overrùlëd.; A , ' 

The' action was begun by Edward E. Wagner, United States Attorncy for 
the district of South Dakota, by the direction of the Attorney General' of the 
United States, to recover; damages alleged to hâve ibeen done to a forest 
réservation of the United States by the receiver's alleged négligence in so 
operating'the roadas to set lire to and btum a quantity of Standing timber 
Of the alleged- value of $6,175. 'It was also alleged that prlor to-March 27, 

■ 1905; ■'the railroad Company applied to théi Secretary of the Interior for a rlght 
Of way across the Black HiMsl forest réservation, and as a condition to the 

' granting of such rlght of way, and in considération thereof , in order to pro- 
tect plaintifC from any and ail damages to^ the public land, timber, natural 
curiosltiea, and any other public property on such réservation, the railroad 
executed a boû^ to, the United States with; the sald défendant trust cpHipany 
as, sprety, by whlch both the railroad compapy and the trust company bound 
themselves, thèir heirs, execùtors and àdministrators, sùccessors and assîgns, 
-Jôintly and sevet-ally, in the su m of $3,000 to the- United 'States, wMch the 
principal and sutety, "their sùccessors or assigns," agreed to pay 'to tbe United 
States for àny and ail damages to the public lands, timber, natural curlosities, 
or other public property on the réservation or on the lands of the United 
States by reason of such use and occupation of the réservation, regardless of 
the cause or circumstances under whlch the damage occurred. A demand 
was made on the receiver and on the trust company for payment, and pay- 
ment refused, whereupon plalntifC demanded Judgment against both the re- 

•For other cases see eame topic & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



UNITED STATES V. BAILET. 303 

ceiver and the surety company for the penalty of the bond, and for damages 
In the sum of $6,175. Défendants thereupon flled a demurrer to the com- 
plaint: First. On the ground that there was no statute authorizing and re- 
quiring a bond on behalf of the United States as a condition précèdent to 
the granting of a rallroad right of way over forest réservation land, and that 
the bond sued on was extorted from the rallroad company, and was wlthout 
considération. Second. That the surety company eould not be held for 
the damages claimed because they resulted from the acts of the receiver 
■while operating the rallroad, and. not from the rallroad company, for whose 
acts only it had agreed to become surety. 

Edward E. Wagner, U. S. Atty., for plaintiff. 

C. J. Morris, for défendant Title Guaranty Trust Co. 

Bailey & Voorhees, for défendant Charles O. Bailey, receiver. 

CARLAND, District Judge. The act of March 3, 1875, entitled , 
"An act granting to railroad the right of way through the pubHc lands 
of the United States" (18 Stat. 482, c. 152 [U. S. Comp. St. 1901, p. 
1568]), contains the follôwing provision: 

"Sec. 5. That this act shall not apply to any lands withln the limits of any 
milltary park, or Indian réservation, or other land speclally reserved from 
sale unless such right of way shall be provided for by treaty stipulation, or 
by act of Oongress, heretofore passed." 

By the act of Congress approved March 3, 1899 (30 Stat. 1233, c. 
437 [U. S. Comp. St. 1901, p. 1584]), it is provided: 

"That m the form provided, hy existing law the Secretary of the Interlor 
may file and approve surveys and plats of any right of way, for a wagon road, 
railroad, or other highway over and across any forest réservation or réservoir 
site wheii) in his judgment, the public interest wlU not be Injuriously affected 
thereby." 

It appeqrs from the above provisions of the statutes of the United 
States that the Secretary of the Intérior may grant or refuse to grant 
a railroad corporation a right of way over forest réservations. If he 
may do this, he may no doubt impose as a condition of granting the 
right of way that the railroad corporation shall exécute a bond such 
as is suëd on in this case. The bond is not contrary to good morals 
nor to any law, and therefore cannot be said to hâve been extorted 
from the railway company. The railway company and the surety 
company were willing to exécute the bond in order that the railroad 
should obtain a right of way across the forest réservation. The fol- 
lôwing authorities support the proposition that the bond in question 
is valid: U. S. v. Bradley, 10 Pet. 343, see opinion page 359, 9 h- 
Ed. 448; Tyler v. Hand, 48 U. S. 573, see opinion page 582, 12 L. 
Ed. 824; Jessup v. U. S., 106 U. S. 147, 1 Sup. Ct. 74, 27 E. Ed. 
85 ; U. S. Fidelity Co. v. U. S., 150 Fed. 550, see opinion page 563, 
80 ce. A. 446; Carnegie v. Hulbert, 70 Fed. 309, see opinion page 
316, 16 C. C. A. 498; Rogers v. U. S. (C. C.) 33 Fed. 890. 

In regard to the point made by the guaranty company that it can- 
not be held for damages caused while the receiver was in possession 
of the railroad property I think the word "successors," found in the 
condition of the bond, will hold the guaranty company for damages 
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caused by the recéiver, especially in view of the further words found 

in said condition as follows : 

"Regardless o£ tjie cause or circums'tances linder wbich such , damage may 
oceur."i American Surety Company v. Campbell, 138 Fed. 534, 71 C. G. A. 55. 

In my opinion, the demurrers to the complaint must be overruled. 



In re ZOTTI. 

Ex parte EUROPBAN AMERICAN BANK OF NEW YORK. 

(District Court, S. D. New York. April 19, 1910.) 

Bankruptct (§ 172*) — Bank Dbposit— Payment of Ciieoks— Liability to 
Teustee. 

Whére a bank, in ignorance of the filing of a pétition in bankruptcy, 
paid the bankrupt's checks drawn on his deposit on the day the pétition, 
was flied, such payment was not a trausfer by the bauk of the bankrupt's 
assets, nqr an improper meddliug with a res over which the court of 
bankruptcy had jurlsdlctlon, which would permit recovery by the trustée 
in bankruptcy against the bank ; the bankrupt's right in his deposit not 
being the money on deposit, but a mère chose in action against thé bank, 
under the relation of debtor and créditer, to which it was an incident 
that the bank should honor slght drafts. 

[Ed. Note.— For other ca:ses, see Bankruptcy, Dec. Dlg. § 172."*] 

In the matter of bankruptcy proceedings against Frank Zotti, trad- 
ing as Frank Zotti & Co. From a referee's order directing the Euro- 
pean American Bank of New York to pay to the trustée the amount 
of certain checks, the bank filés a pétition for review. Reversed. 

Upon a pétition for a review of the referee's order herein, the question at ' 
issue, together with the évidence relating thereto and the finding and order 
of the référée thereon, were certifled to this court on March 25, 1910. The 
facts are thèse: 

On July 14, 1908, a pétition in bankruptcy was filed in the United States 
District Court for the Southerp District of New Yorlî against Frank Zotti, 
trading under the flrm name of Frank Zotti & Co., and an adjudication in 
bankruptcy followed. When thé bankruptcy pétition was flIed, and for some 
time prior thereto, the bankrupt had a deposit aeeount with the European 
American Bank of New York City. On or about the day when the bankruptcy 
proceeding itself was begun, Zotti & Co. drew their check upon their deposit 
accpunt for $2,000. Several smaller checks, amounting to $190.70, were drawn 
at abôut the same time. There Is no proof to show just when thèse check» 
were' gtven to the respective payées, and it was assumed by the référée that 
they weredelivéred before Jùly 14, 1908, when the pétition in bankruptcy was 
fil éd. The bank certifled the $2,000 check on July 15th, and th'ereafter ail the 
chqeks, amounting to $2,190.70 were paid through the Clearing House; the 
bank having no knowledge bf the proceeding in bankruptcy against Zotti & 
Cd. The trustée seeks to recover from the bank the said suni of $2,190.70, to- 
gether with; interest from July 15, 1908. 

The- référée ordered the bank to pay the amount in question to the trustée, 
together with the interest clalmed by him, and the costs incurred in the pro- 
ceeding before the référée. 

Levy, Rosenthal & Heermance, for trustée. 

J. Arthur Hilton, for European American Bank pf New York. 

•Foi- other caseé see same topic & % numbek In Dec. '& Ain. Dige. 1907 to datè> & Rep'r Indexes 
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HAND, District Judge (after stating the facts as above). The bank- 
rupt's property was the chose in action against the bank. To speak of 
it as "money on deposit" is confessedly a colloquialism. When the pé- 
tition was filed, it is said, citing Mueller v. Nug:ent, 184 U. S. 1, 2,2 
Sup. Ct. 269, 46 Iv. Ed. 405, there was a caveat, just as any one deal- 
ing with a res once in a court of equity always takes with notice of ail 
the results of the suit and the existing or future equities of ail par- 
ties. It is not necessary hère to consider how far that doctrine ap- 
plies to a bankrupt who may deal with an innocent person, or whether 
his sales of chattels are subject to notice of ail equities which may 
then exist or later arise. 

Hère the bank has not meddled with the bankrupt's assets at ail. 
The property was, as I hâve said, a chose in action, to which it was 
an incident that the obliger should honor sight drafts. It did honor 
such a draft, innocently as ail sides concède, and in so doing it availed 
itself of the conditions of the very obligation under which the trustée 
now sues. Of course, the trustée is subject to the same conditions, 
when he sues, as the bankrupt is under. One of thèse conditions is 
the right of the debtor bank to treat as a valid extinguishment pro 
tanto any payment made upon check. 

It is only by what seems to me a confusion of the fundamental re- 
lation between the bank and the bankrupt that I can hold liable the 
former. The bank in no sensé transferred property of the bankrupt: 
for it had no such property. He himself, the bank's customer, alone 
had any property, and that was a right to sue, subject to a condition 
which has occurred. 

I can only conclude that the order was erroneous, and it must be re- 
versed. 



In re OTTO FREUND ARNOLD YBAST CO. 

(District Court, E. D. New York. April 18, 1910.) 

Bankruptct (i 341*) — Allowance of Claims— Taxes— Legai,itt—Deteb- 

MINATION. 

Under Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stat 563 (U. S. Comp. 
St. 1901, p. 3447), provlding that the court shall order the trustée to pay 
taxes legally due and owing by the bankrupt, and in case any question 
arises as to the amount or legality of any such tax the same shall b© 
heard and determined by the court, the court of bankruptcy was author- 
Ized to refuse to allow a claim for personal taxes on the ground that the 
property supposed to be taxed did not actually exist, though the statutory 
legality of the tax from the standpoint of regularity could not be ralsed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 516, 528; 
Dec. Dlg. S 341.*] 

:In the matter of bankruptcy proceedings against the Otto Freund 
Arnold Yeast Company. Application for the allowance of a claim for 
Personal taxes assessed against the bankrupt. Disallowed. 

Thomas G. Prioleau, for petitioner. 

Arcihibaild R. Watson, Corp. Counsel, for City of New York. 

•Kor other cases "see same tople & i ntjmbeb In Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
178 F.— 20 ' 
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GHÀTPIELD, ffistrkt Judge.: The bankrupt w^s aéjudii:ated upon 
the llth day of :Pébrùary, 1909, ùpon; a petiticin filed January 27, 
1909. There appèStSKiipon the tàx Hsts'of thé city o£ New York a 
Personal property tSx, which becarhè a Ken .tinder; the law upon the 
second Monday(or''the llth day) of January, 1909, amounting to 
$88.76, upon a valuatibfl Qf $5,000. -• 

It is évident, frdm the^howing of liabilities and assets in connection 
with the property GôÂvertéd by the tnustee into funds for the pay- 
n;ient of creditors, thât the' corporation was hopelessly insolvent sev- 
eral months ' befof ê thè date upon which this tax became a lien. The 
particular tax in question was for the year 1909, and t£ was plainly 
inéquitable froni the statidpoint bf thefinancial condition of the cor- 
poration, and illégal if judged from'the standpoint of taxable prop- 
erty. The tax was regularly assesSed ahd levied, attdiwas neglected 
up tô a time when underthe state law no review or défense to the 
legâlity of the tax cduld be had,' even if creditors in insolvency pro- 
ceedings denied the taxable liability of the company ati the time the 
tax was imposed, People -v. Manhattan Fire Ins. Co; (Sup.) 59 N. 
Y. Supp. 1007. .-•■r: :■ ..;:.r .; ; ,;, .- : , , , 

Under the provisions of section 64a of the:statute (Act July 1, 1898, 
c. 541, 30 Stat. 568r [U.' S: Comp. St. 1901-, p. 3447]), any question as 
to the amountbr legâlity of a tax shall be heard and determined by 
the bankrup-tcy court. The case of New Jersey v; Anderson, 303 U. 
Sv 483, 37 Sup. et. 137,: 51 L. Ed. 284, détermines the meaning of this 
section, and approves of the disallowance of such part pf a tax as may 
hâve been assessed on nontaxable or nonexisting property, even if 
regularly assessed and beyond dispute under the state law. The Su- 
prême Court says: 

"Corning to the spécifie objections to the clalm for the year 1902, the claim 
■was presented upon the basis of $40,000,000 of outstanding capital stock, when 
in f act there was only $10,OOChOOO of such stock ; the assessment by the state 
board belng upoij the former aum and iDa.de. ijpoii the fail»re of the corpora- 
tion to report But we do not think the findlng of the state board is conclu- 
sive. The tax ds 't<> be àSsessed upon capital actually outstanding. It may 
well be dpubte^^Jiether the board had powep to tax any other stock. But, 
be that as it may, section 64a specifically provides that, in case any question 
arises as to;tbe';aPipunt or legfility of t^ixes, the same shall be heard and de- 
termined- by tfae çowrt, îwitha View to ascertalning the amonnt really due. We 
do not think ife,'jv:as; the intention of Gongress to coriclude the bankyuptcy 
courts by the flndings of boards of this character, andithat the clalm should 
hâve been upon the basls of the capital stock actually outstanding." 

It is unriecessary, tç) discuss the ppssible. ways by which an individual 
or corporation might attack or attempt to be relieved from an illégal 
tàxunder the state Statute. It is évident that the statutory legâlity of 
the tax from the standpoint of regularity cannot be raised. The only 
iss.ue is' as: fe wheth&rjàn fact, thô |)rpperty suppbsed to be taxâd, 
aetually ieKistied.s.' ■ ' ': ■' 

As decided by the fef erèè in bankriiptcy in the Case of the Selwyn^ 
Importing Co., 18 Am. Bankr. Rep;. .190iithe assessmeut caû be inveSti- 
gated, and if thecityof New York wishesto contest the allégations 
of the trustée in bankruptcy, a référence will be orderedj ptherwise, 
the clàîm f of péi'sonal tax will bé 'dlsallowed. ,, 
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MURDOCK T. MARTIN et al. 

(Circuit Ck>urt, S. D. New York. March 14, 1910.) 

Beuotal 01" Causes (§ 14*) — Action bt Noneesident— District to Which 
Cadsk is Removablb. 

Where a suit In equlty was brought by a citizen of Ohlo lu the New Jer- 
sey Chancery Court agalnst eitlzens and résidents in New York, tlie cause 
was npt removable by tUe défendants to the Circuit Court for the Southern 
District of New York, under Removal Act, March 3, lS87, C.,3Î3, 24 Stat. 
552, and Act Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St 1901, p. 
507). 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 14.*] 

In Equity. Action by Edwin H. Murdock against Luther Martin, 
Jr., and others. On motion to remand. Granted. 

Morgan, Morgan & Carr, for plaintifï, 
Stephen A. Mcintire, for défendants. ^ 

COXE, Circuit Judge. The plaintiff, who is a citizen and résident 
çf Ohio, brought an action in equity in the Court of Chancery of New 
Jersey against the défendants, who are citizehs and résidents of New 
Yoric; The défendants caused the action to be removèd to the Circuit 
Court for the Southern District of New York. The plaiiâtiiï now 
moves to remand. The Act March 3, 1887, c. 373, 24 Stat. 553, and 
Act Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. i9Ôl;:p.;5©7), 
gives the Circuit Courts cbgnizance ôf suits between citizens of <iiffër- 
ent States in which the amount in coritroversy exfceeds $2,000. 'Such 
a suit pending in a state court may be removed by tlke défendant, being 
a nonresident of the state, to the proper district. In Ex parte: Wisher, 
203 U. S. 449, 457, 27 Sap. Ct. 150, 152, 51 L. Ed; 264, thé court says : 

"Section S, as amended, provlded for pétition and bond for 'the removal of 
such suit into the Circuit Court to be held in the district where such sultls 
pending.' -■ 

"As it is the nonresident défendant plone who is authorized to remove, the 
CÏTcuit Court for the proper district is evldently the Circuit Court of the dis- 
trict of the résidence of the pi aintifC." 

To the' same effect is Hill v. Woodland Co. (C. C.) 158 Fed. 530, 
and Roberts v. C, B. & Q. R. Co. (C. C.) 168 Fed. 316. In the former 
case the court at page 534 of 158 Fed., says : 

"First, that the proper district to which a suit may be removed from a 
state court must be a district where one of the parties résides, and, secondly, 
that, in view of the fact that the removal can be obtained only by 'the défend- 
ant or défendants thereln, being nonresidents of that statCi' the proper dis- 
trict is that in which the plaintiff résides." 

Assuming that the rîght to remove; this cause exists, which is by no 
means clear, it is unnecessary to détermine on this motion the district 
to which the cause should be removed. It is enough that it is not the 
Southern district of New York. No authority hasbeen cited which 
sustains thé défendants' contention that a suit pending in the Chan- 
cery Court of New Jersey between a citizen of Ohio and citizens of 
New York niay be remoVed by the latter to this court. 

The motion to remand is grànted. 

*ForottieT casêH itee same toplc& § NtiMBBBiiii'Dec. & Am. Digs. I907todate, & Rep'r ludezes 
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McNAUL V. WESt ÎNWAN SECtJRlTIBS CORPORATION et al. 

(Circuit Court, g. D. New York. April 11, 1910.) 

Removal of Causes. (§ 46*)— Diversity of Citizenship— RemOvàl by One of 
Seveeai, pEWBpDAyTs. ' ' 

A cause is not réinoyable by one of séveral defëiidatits on the ground 
of divérsity of «itlzënsliip alpue, whçre no separaMe controversy is al- 
leged or'shown. ' • 

[Ed. Note.^ — For othër cases^ see Removal of Causes, Cent. Dig. §§ 90, 
91; Dec: Dig. §46.*] 

Action by. EUery S. McNaul against the Westi.Indian Securities 
Corporation and others. On motion to remand to sta te court. Motion 
granted. 

Steuart & Steuart, for plaintiff. 
Wing & Russell, for défendants. 

WARD, Circuit Judge. The pétition for removal allèges that the 
plaintifï is a .citizen; of the state of New York, that the petitioner is 
a citizen and résident of the -state of Massachusetts, and that the other 
défendants who hâve been served with process are citizens of Dela- 
ware and New Jersey. The only ground suggested for removal is 
that the contuçversy is wholly between citizens of différent states. As 
ail the defendaats hâve not joined in the pétition for removal, the cause 
must be remanded: 

The petitioner contends that the practice in this circuit is to permit 
one défendant to rteinove, ,and cites Mutual Life Insurance Co. v. 
Champlin, 21 Ped. 85, and Garner v. Second National Bank, 66 Fed. 
369. Thèse were cases where a separable contest existed between the 
plaintiff and one or more of the défendants, which could be fully de- 
termined as between them. No such ground is relied upon in the péti- 
tion, nor is any separable controversy specified. Smith v. Horton, 
7 Fed. 270; Sharkey v. Mill Co., 92 Fed. 425; Gates Iron Works v. 
J. E. Pepper Co„ 98 Fed. 449. 

Motion granted. 



In re EAGLE STBAM LAUNDRY CO, OF QUEENS COUNÏY. 

. (District court, B. D. New York. April 6, 1910.) 

Bankruptct (1 72*) — Cobfobations — Nature of Business. 

A corporation principally engagea in running a laundry is not subject 
to bankruptcy. 

["Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 17; Dec. Dig. 
§ 72.* 

What persons are subjeçt to bankruptcy laws, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

*Far other cases see same topic & S numbeb In Dec. & Âm, Diga. 1907 to date, & Rep'r Indexes 
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In the niatter of bankruptcy proceedings against the Eagle Steam 
Laundty Company of Queens County. Application vacated, and pro- 
ceedings dismissed. 

See, also, 17b*,Fed. 740. 

Wyckoff, Clarke & Frost, for claimant. 
Robert McC. Robinson, for trustée. 

CHATFIELD, District Judge. This corporation vvas engaged in 
conducting a laundry for the washing, starching, and ironing of cloth- 
ing. They also had the rights and were beginning to conduct a dye- 
ing, cleaning, and coloring business, and were engaged in some little 
other matters which might be called "manufacturing." But the princi- 
pal business was that of laundering. A dyeing or carpet-cleaning 
business would fall in the same category, so far as the provisions of 
section 4b (Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 
1901, p. 3423]), as amended (Àct Feb. 5, 1903, c. 487, § 3, 33 Stat. 
797 [U. S. Cortip. St. Supp. 1909, p. 1309]), are concerned. 
' While such a business is within the meaning of the term "mercantile 
pursuit" as this court understands the intent of Congress, neverthe- 
less the détermination of the Circuit Court of Appeals in this Circuit 
in the Case of the Kingston Realty Co., 160 Fed. 445, 87 C. C. A. 
406, following In re N. Y. & W. Water Co. (D. C.) 98 Fed. 711, and 
the interprétation of the statute in the récent case of Toxaway Hôtel 
Co. V. J. L. Smathers & Co. et al., 316 U. S. 439, 30 Sup. Ct. 363, 54 h. 

Ed. , decided by the United States Suprême Court February 31, 

1910, establish the law in accordance with the décision of In re White 
Star Laundry Co. (D. C.) 117 Fed. 570. It must therefore be held that 
this court has no jurisdiction over the subject-matter of this proceed- 
ing, namely, a corporation principally engaged in running a laundry. 

The adjudication must be vacated, and proceeding dismissed. 



SCHLOTTMANN v. E. I. DU PONT DE NEMOURS POWDBE CO. 
(Circuit Court, S. D. New York. March 5, 1910.) 

CoNTBACTs (§ 337*)— Action for Bbeach — Suiticienct of Complaint. 

The complaint in an action by a vendor for breacli of contraet in 
wrongfully preventing a test to détermine the value of the property held 
insufflcient for lacli of averments that plaintiff was damaged. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. § 1685 ; Dec. 
Dig. § 337.*] 

At Law. Action by William H. Schlottmann against the E. I. Du 
Pont de Nemours Powder Company. On demurrer to complaint. 
Demurrer sustained. 

Kellogg & Rose, for plaintiflf. 

Townsend, Avery & Buttner, for défendant. 

LACOMBE, Circuit Judge. This case seems to be clearly within 
the varions décisions in the Hopedale and Storage Battery controversy. 

•For other cases see same topic fi i numbbb In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 



Hopedale Elecfcric Co. V. Electric Storage Battery, Co., 39 App. Div. 
.4§l, S,'î'i,]^J|.,y..Supp..422;;Ijd., 96 App. Div. 344>,89 N. Y. Supp. 325,; 
îd.; 184 N. Y. 356, 77 N. 'E. 394. To recover damages f or the breach 
there should be averments that plaintifï was damaged by défendant'» 
wrongful acts in depriving hiin of , the oppprtunjty to hâve a test made 
of the value of the property.' In s6 dëciding the court is not to be 
understood as expressing any opinion ort the mëâ'sufe of damages, or 
as ,tp,'wlia;t gresumptions jnay or may not arise from a breach of this 

sort,'";'.''',,','.; ■,',.'• ■_ ..''.,,','';,,^,',', ', ' '.'s,' ' ; ,' ','.'■ ,. , ' . ' 

_,peoiij0|i^i-,SU$tainedV;i(v'îtli'leave to .àriiend' complaint within 20 d^ys. 



•■■. ■ ' ,'■ > . , '•'! . ■ .'.:'!:■'. .f, .!.b'.i. r.'. ■ i ■■• ■ . ; ■ : • 

1. TELEGEAï^S:*3!îPrErBLi:pHpl*EBi<|| lQf)-^i^RIç^HIlS. OF Tblkgraph Company in 
,.nsE,.OF- Public, ;ST-EÇBTa—KFFEO;r'!OP,,FEï).ER AI, Statute— Police R?g.ula- 

■'/ A!èt ^ïfM;'lg66,'nbw' einbodledilii'îlév;'S't:.'§|'B^^ è. Comp. 

*M 19tll,fï>. -â679 et seq.); ;au1ioHalng ànyl telegrap'li rœmpaùy whicb aé- 

. eept» Us proivisiclas', ito. çopstpiipt aH^.BitilBtadln Itp lin^salong , apy military 

orrpo^jcpad^ of- the Uijltéd, States "which hâve beenor may (hereatter 

bie aéélàred àuéli by law,^' siiMeDiénted Tsy Act Match 1, 18M,-C. 9, 

'23 Stat;;3'(UtS.'Ooinp. St;'19di, t>. '^m, which déclares that ail pub- 

' ! lie i^aâs-'asil' ■lilgïiwà'yé whlle ' kept .up; ând' rualntalnêd as \ such ■ are post 

, } •; TftHit^j éivQS|[Bwfehits,t^legrkph;<wic!patiyitJië right tpmse any public hlgh- 

.,,: way, stieel, oj;-,fiJl^y;^ot!it?î.liiijes iiidçpende|nt of ,any a<^tion,<)j-.cç)nseiit of 

^ the ,^tate _oK IP^^^ à^ithoritles ; but ft holds such rigbt sûbject to 

tfae'pçftlçë:{ïd^èï"of'tlié''stdte àiid mniiîclpality to tnake'and enforce any 

apjJtopiïiàtèfaiidrèâëon'ftb'lé'Sfegtllfttîo'n's govérning suçh use. 

tEd. îîôïé'-^f or btilèr casèè, sbè Telegtàphs andlèlèphones, Geiit.Dig. 

§ 6;-Deej'Dig.-;|'ib;''} :-•>: ! m;: .h-; : ■: .,, ,i, ,■■,■:. . 

For other définitions, see Words and Phrasés, vol. 6, p. 5474. 
Rights of telegraph and téléphoné companies to use of streets, see note 
to Southern Bell Téléphone & Telegraph Co. v. City of Richmond, 44 C. 

2, TELEGKAPH3.l-AWD.~TiEMSEE0Nj:a .(§,-,10*).-H-IJSE or. ^TREETS: BT TELEGRAPH 

Company— CoNTROL and Régulation by City. 
A' "(ilfy 'brdiiiÉnce fégUlatîrig the "usé of its stréets by telegraph com- 
■ pâhîes àftd''ap'plyirig tb'àlî'allKe, whlch provldes that the size, number, 

^ Ibcâtioil, atid toaUnef of -eréfetlion oï ail "pôles shall be subject to the de- 
termlnatlfifl' ï(î thé cily -ëiigînèer'; that the eommittee on street» ruày re- 

; Qulrôla:x;oja(ip&ny topetmitiother persons oricompanles to plaçse. wires on 
Its pôles upon payment of compensation where in the judgmeut of the 
eommittee It will not unreasonably interfère wlth its business ; glving 
thé city: theiright to use Sublfc poïesfor its fir'e alarm wires. wlthout 
cpnipQusation,; creatfuig, lan ''underground district," throughout whicb the 
companies are requlred to place their wires in conduits to b.e àpprqved 
by the city, and requiring payment of a tax or fee of' $2 pér yèar on eaCh 
pôle, under penaltles for nonpayment-H-is nofa restrictiou upon ajiy rlght 
given a company to usei||Ue'^^Jî:^?ts,)5y tbe fédéral ^tatute, but ou ijts^face 
is a reasonable exercise bf the police jiower and valld. 

■ [E!a.KÎ>îo.ter+-For other cases, séiefTelegraphs £(<id Téléphones, Cent. Dig. 

. .., ..8,6,;;, pep.,D}g,jio.*].'..^^, :,:,,,,, ,i,,;..,^:.;\ . ■. ..'„,;v .;',,;,. :.,.: ' ,: 

.•For qtUer castes, ^Sçe,sa,me,topiç.,a|NûMBSK,Sii Dec,. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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3. TBLEaBAPHS AND TELEPHONES (? 30*)— MUNICIPAL "TaX" ON POLES— Va- 
LIDITT. 

A toll of $2 per pôle per year, Imposed by a city on telegraph compaules 
using Its streets, is not a tax In the Ordlnary sensé, but is in the nature 
of a spécial charge for the use of the streets, and the expansé and In- 
convenience caused to the clty and the public thereby, and la reasonable 
in amount and valid. 

[Ed. Noté.— For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§19; Dec. Dig. §30.* 

For other définitions, see Words and Phrases, vol. 8, pp. 6867-6886; 
vol. 8, p. 7813.] 

In Equity. Suit by the Western Union Telegraph Company 
against the City of Richmond. Decree for défendant. 

Rush Taggart and Addison-L. Holladay, for complainant. 
H. R. Pollard, for défendant. 

GOFF, Circuit Judge. The Western Union Telegraph Company, 
a corporation organized under the laws of the state of New York, 
filed the bill in this case against the city of Richmond, a municipal 
corporation existing under thè laws of the state of Virginia. The 
cause of action is alleged to be between citizens of différent States, 
and also as arising under the Constitution and laws of the United 
States. 

It is claimed that complainant has been since the year 1851 engaged 
in the construction and opération of telegraph Hnes in ail the states 
and territories of the United States and in the Dominion of Canada, 
and that in connection with submarine cables it has télégraphie com- 
munication with foreign countries; that its system comprises over 
19^,000 miles of pôles and cables, over 900,000 miles of wire, over 
23,000 offices, and that it transmits annually about 65,000,000 mes- 
sages for the public, for the government of the United States, and for 
the governments of foreign countries; that as part of its system, Con- 
necting with its main office in the city of New York and thence to ail 
the commercial centers of the world, it has constructed and novv op- 
érâtes a telegraph line over and along the streets and alleys of the 
défendant city. 

The bill allèges that, by an act of the Congress of the United States 
approved July 24, 1866, entitled "An act to aid in the construction of 
telegraph lines and to secure to the government the use of the same 
for postal, military and other purposes," the provisions of which are 
substantially, incorporatedJn sections 5263 to 5269 inclusive of the 
Revised Statutes of the United States (U. S. Comp. St. 1901, pp. 
35T9-3581), it was provided: 

"See. 5263. Any telegraph company now organized, or which may here- 
after be organized, under the laws of any state, shall hâve the right to con- 
struct, niaintain, and operate lines of -telegraph through and over any por- 
tion of the public domain of the United States, over and .along any of the 
military or post roads of the United States which hâve been or may hereafter 
be declared such by law, and over, under, or across the navigable streams 
ôr waters of the United States ; but such lines of telegraph shall be so con- 
structed and malntained as riot to obstruct the navigation of such streams 
and waters, or 'interfère with the ordinary travel on such military or post 
rofids. 

•For other cases see same toplc & 5 number in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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<"See.,g264. Any telegrapl» company organized under the.laws ofany state 
shall hâve the right to take and use from the public lands through which its 
lines Qf telegraph may, pass, tiie necessary stQne, tlmber, and otlier materials 
for its, pqstSj plers, stations, and other needful uses in tbe construction, main- 
tenance, and opération of ïts Unes of telegraph, i\nd may pre-einpt aud use 
such portion of the unoccupted public lands subjeet to pre-eniption through 
which their lines of telegraph may be located as may be necessary for their 
stations,, not exceeding forty acres for each station; but such stations shall 
not be within fifteen miles of each other. 

"Sec. .52(i5. The riglits and privilèges granted under, the provisions of the 
act of July twenty-fôur, elghteen hundred' and sixty-six, entltléd 'An act to 
ald In the construction of telegraph lines, and to secure to the governmeut 
the use.pf the same for postal, military, and other purposes,' or under this 
titlè, shall not be transferred by any company actlng thereunder to any other 
corporation, association, or person. 

"Sec. 5266. Telegrams between the several departments of the government 
and their offlcers and agents, in their transmission over the lines of any tele- 
graph Company to v^^hich has been given the right of way, timber, or station 
lands from the public, domain shall hâve priority over ail other business, at 
suéh rates as the Postmaster-General shall annually fix. And no part of any 
appropriation for the several departments of the government shall be paid 
to any company which neglects or refuses to transmit such telegrams in ac- 
eordance with the provisions of this section. 

"Sec. 5267. The United States may, ïor postal, military, or other purposes, 
purohase ail the telegraph Unes, propérty, and effects of any or ail companies 
actlng under the provisions of the act of July twenty-fourth, eighteeu hun- 
dred and" sixty-six, entltléd 'An att to ald In the construction of telegraph 
Unes, and to secure to the government the use of the same for postal, military, 
and other purposes,' or under this titlè, at an appraised value, to be ascer- 
talned by flve compétent, disinterested persons, two of whom shall be selected 
by the Postmaster-General of the IJnited States, two by the company inter- 
ested, and one by the four se previously selected. 

"Sec. 5268. Before any telegraph company shall exercise anyof the powers 
or privilèges conferred by law such company shall file their written acceptance 
with the Postmaster-General bf the restrictions and obligations required 
by law. 

"Sec. 5269. Whenever any telegraph company, after having filed its writ- 
ten acceptance with the Postmaster-General of the restrictions and obliga- 
tions required by the act apprpved July twents'-foùrth, elghteen hundred and 
sixty-six, entltléd 'An act to ald In thé construction of telegraph lines, and 
to secure to the government the use of the samé for postal, military, and other 
purposes,' or by this title, shall, by Its agents or employés, refuse or negleet 
to transmit any such télégraphie communications as are provided for by the 
aforesaid act, or by this title, or by the provisions of section two hundred 
and twenty-one, title 'The Department of War,' authorlzing the Secretary 
of War to provide for taking meteorological observations at the military sta- 
tions and other points of the interior of the continent, and for glving notice 
on the northern lakes and seaboàrd of the approach and force of storms, such 
telegraph company shall be liablé to a penalty of not less thau bnô hun- 
dred dollars, and not more than one' thousand dollars for each such refusai 
or neglect. (To be recovered by an action or actions at law in any district 
court of the United States.)" 

Complainant shows that by an act of Congress approved June 8, 
1872 (Act June 8, 1872, c. 335, 17 Stat. pp. 308, 309) ail the waters 
of the United States during the time the mail is carried thereon, ail 
railways and ail parts of railways, ail canals and plank roads, ancl ail 
letter carrier foutes established in any city or town for the collection 
and delivery of mail matter by carriers, were declared by Congress to 
be "post roads," and that by an act of Congress approved March 1, 
1884, "ail public roads and highways, while kept up and maintained as 
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such," were declared to be "post roads." Act March 1, 1884, c. 9, 
23 Stat. 3 (U. S. Comp. St. 1901, p. 3708). 

Complainant says that, complying with the provisions of the act o£ 
July 34, 1866, it on or about the 8th day of June, 1867, duly filed its 
written accéptance with the Postmaster General of the United States 
of the restrictions and ôbhgatidns of that act, and that thereby it 
became entitled to ail the rights and privilèges conferred by it, and 
burdened with ail the obligations imposed by it, and that it has continu- 
ously, sincè the filing of that accéptance, fuUy performed ail the ob- 
ligations and requirements of that act. 

Complainant allèges that, in compliance with the législation men- 
tioned, it has at ail times carried for the government of the United 
States, over its lines situated along the streets and alleys of the city of 
Richmond, referred to in chapter 88 of the Richmond City Code of 
1899, and especially the streets and alleys named in the ordinance en- 
titled ''An ordinance to aniend atid reordain section 37 of chapter 88, 
Richmond City Code (1899), requiring telegraph, téléphone, and elec- 
tric light and power wires to be placed underground on certain streets 
of the city," approved March 15, 1903, at rates far below the rea- 
sonable rates charged to and paid by individuals for similar services, 
communications relating to the meteorological and signal service, f rom 
the various stations thereof. 

Complainant claims that ail the streets and alleys of the city of 
Richmond are post roads, within the meaning of said acts of Congress, 
and that complainant has the right to construct, maintain, and operate 
lines of telegraph over and along ail of them, in such manner as not 
to interfère with the ordinary travel thereon ; that the grant by the 
United States, in and by the législation mentioned, of the right to 
construct, operate, and maintain its lines of telegraph upon ail streets 
and alleys of the city of Richmond was made upon a full, valuable, 
and continuing considération, pàid and rendered by complainant to 
the United States ; that such considération was the agreement of com- 
plainant shown by its accéptance of the act of Congress, and by the 
full and complète performance by it of ail the duties imposed by the 
Congress ; that thereby the right granted to complainant to construct 
and operate its lines of telegraph over and along said streets and 
alleys became complète and vested, and is in full force and efifect ; 
that its lines hâve been constructed so as not to interfère with the 
ordinary travel on the streets and alleys mentioned ; and that it is 
entitled to ail the rights, powers, and privilèges conferred by the act 
of Congress of July 34, 1866. 

The bill then recites that the défendant has enacted an ordinance 
concerning wires, pôles, aAd conduits in, over, and under the streets 
of Richmond, published as chapter 88 of the Code of that city, and has 
also passed certain amendments thereto, which are alleged to be grossly 
unreasonable and illégal; that they are in violation of and répugnant 
to article 1, § 8, of the Constitution of the United States, and of article 
14, § 1, of Amendments to that Constitution ; that they violate the act 
of Congress approved July 34, 1866, as also the other acts of Congress 
that bave been referred to; that they impose unreasonable and illégal 
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bur,dçnsî|.nd! obstructions uponforeign and Interstate commerce; and 
that they deprive complainant p.f .the rights, pi;iyil§ges, and property 
guaranteçd to it by the Constitution and statutes of, the United States. 

Compj^jnant charges that said ordinance, each and every section 
thereof, aiîd ail amendmentsth«Sjiet<3> are unreasonable, unjust, illégal, 
andvoid; for the f ollowing îre^isons : :The city of Richmond is at no 
appréciable expense in issviing ; licenses under the ordinance, or in 
inspecting and supervising, rtbe pôles, wiïcs, and other appliances of 
complainant; the charges .imposed are not based on any proper esti- 
mate of the costs and expenses of the .clty because of such inspection 
and, supervision, but are enôrmpusly in excess of any amount that 
couldbe, incident to such expçnditures, and as could properly be incur- 
red in ccinnection with reasonable précautions required for the safety 
of the public;, the pôles, wires, and other appliances are so located 
as not to interfère with atiy kind of trafiiCj are not Old and decayed, 
but new and sound, and cause no fçarof accident, and are kept in good 
order by conjplainant; for its own protection ; that ail provisions of the 
ordinance anâ of ail sections, and amendments thereof, requiring com- 
plainant to construct and maintain conduits and run its wires therein, 
and imposing charges on the same, and jrequiring the removal of the 
pôles, wires, and other appliances from the streets and alleys, are un- 
reasonable and illégal, and deny to and deprive complainant of its 
rights, powers, and privilèges under the Constitutioti andlaws of the 
United States; that such charges are enormously more than can law- 
fuUy be imposed under any right held by th& défendant to make 
charges for légal purposes; that complainant is paying the city the 
same property tax on its wires, pôles, and other appliances which is 
imposed on other corporations and citizens, and in addition is paying 
the large sum of $500 per annum as a spécifie license tax, and that the 
fées, taxes, and charges imposed by said chapter 88, with its amend- 
ments, are unreasonable and illégal; that by said chapter the man- 
agement of complainant's lines and the control of its business is taken 
largely out of its hands, and placed in charge of the city engineer and 
the committee on, streets of défendant. 

The bill sets forth, in substance, the différent sections of said chap- 
ter 88 complained of, and makes varions allégations concerning some 
of them, to which référence is now made: That section 1 provides that 
the city engineer is to détermine the size, quality, character, number, 
and location of complainant's pôles before, they can be erectedy and is 
authorized to order changes of location at arly time. Complainant 
allèges that the power so given the engineer is absolute and final; 
no provision being made to appeal from his décision, howéver un- 
reasonable and burdensome it may be. That section 2 provides that 
ail pples now ereqted for the support of wires, except such as support 
wires required by the city ordinances, shall be allowed to remain orily 
upon terms aiid conditions, in said ordihance mentioned; and this 
section, it is çharged, practicaUy annulsthe act of Côngress of July 24, 
1866. That under section 4 the committee on streets can require com- 
plainant toallow, other persons or companies to put such wires upon 
its pôles as will npt in the- opinion of jthat committee unreasonably 
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interfère with complainant's business, upôn such terms and conditions 
as may be-agreed upon between the parties interested, which complain- 
ant says is unreasonable, as the committee is made the absolute judge 
as to the interférence reférred to, and no provision for an appeal is 
provided; and complaint is also made of the method of securing an 
arbitration of such matter should the parties fail to agrée among 
themselves. That section 5 gives the city engineer absolute and final 
power to détermine the size, quality, number, location, and manner of 
erecting ail pôles, with no provision for an appeal, however unrea- 
sonable and arbitrary his action may be. That section 6 provides that 
the city shall hâve the right to run ail wires needed for its fire alarm 
and police departments où aU pôles allowed to remain on any street 
or alley, and in such places on the pôles as shall seem proper to the^ 
superintendents of those departments; the allégation being that no 
compensation is to be made by the city to complainant for this use, 
and that no limit is fixed as to the number of vv^ires that may be so 
placed. That section 8 gives the city council the right to put at any 
time other restrictions and régulations as to the érection and use of 
pôles, wires, and other apparatus, to require other pôles to be re- 
moved, and the wires thereon to be run in conduits, "upon such terms 
as the city may deem proper," no provision being made for an appeal ; 
complainant saying that, by acceding to the provisions of this section 
and of this ordinance, it would surrender its rights under the Consti- 
tution and làws of the United States, and submit itself to the mercy 
of the city. That section 10 requires that a fee of $3 for each tele- 
graph pôle used and maintained in any of the parks, streets, and alleys 
of said city shall be paid annually to the treasurer of the city, which 
complainant charges is a gross violation of its rights and privilèges, 
and an unreasonable burden upon its foreign and interstate commerce, 
and is largely more than could be legally charged as a rental for the 
space occupied by such pôles, and enormously more than could be 
charged under any lawful form of taxation. That section 13 provides 
that any corporation using or maintaining such pôles which shall bave 
failed by the 20th day of January of each year to pay said fee of $3 
per pôle shall be liable to a fine of not less than $5 nor more than 
$100 for each pôle upon which it is in default, and that each day of 
default shall be a separate offense; the fines to be imposed by the 
police justice of the city. That section 35 provides that each and 
every provision of thè ordinance, unless otherwise provided, shall ap- 
ply to any pôle, wire, or other apparatus used in connection with the 
transmission of electricity thereafter erected, whether the same be by 
way of repairs or for additional routes. That section 26 provides that 
any person violating any restriction, provision, or condition imposed 
by, or failing to perform any requirement made under, said chapter 
by the city engineer, the superintendent of fire -alarm, or chief of the 
fire departmeht, concerning which there is not in the chapter a spécifie 
fine imposed, shàll be liable to a fine of not less than $10 nor more than 
$500, to be imposed by said police justice ; each day's violation or fail- ' 
ure to be a separate offense. That section 37, as amended March 15, 
1903, requires ail the pôles, wires, and cables mentioned to be removed 
within 13 months from certain of the streets of the city of Richmond, 



316 ■ ,■■■ .'i vi .••,,;^ . j , a7§ FEDERAL RBEO,BTBa. , .-.. 

embracing-^ rlargfi: jp^rt- of complainant's' System, and . plaeed under- 
ground, and dirçcts thaï any such. wires. subsequeritly neéded within 
said limits should be likewise so plaqed, and providés. further that any 
Company; îOwning: or çontrolling suçh wires and pôles that shall refuse 
or neglectto so remoye them shall ,be,liable,tQ .a fine ofnot less than 
$100 noricppre than $5Q0 for.each pôle so remaining,. to be enforced 
by tl^eipolicé justice of the çity, and for every week of continued fail- 
ure to. so remove afteir the imposition of such fine such.company is to 
be liable ,tp a further fine of not less .than $100 nor more; than $500; 
complainant linsisting that said section is grossly unreasonable, illégal, 
and in violation of its rights and priyilçges, and therefore nuU and 
void. That ;Section 28, as amended Peçeniber 18, 1903, requires com- 
plainant to not only go underground with its wires along the streets 
and alleys of the "underground territory" of the city, but also requires 
it to build conduits, not of ai.character satisfactory to complainant, nor 
adéquate to i,ts, purposes, but satisfactory to the "committee on streets 
and Shockoe creek" and to the city engineer, and directs that such con- 
duits shall be of sufficient capacity to accommodate the wires of com- 
plainant, as well as certain wires of the city, which are to be carried 
free of charge, one duct at least being reserved for .that purpose ; 
and further that the conduits shall b^ of sufficient capacity to accommo- 
date other wires in the streets and alleys of such underground ter- 
ritory, and also provides for the increase of such wires to the extent 
of at least 30 per cent.; but, no matter what complainant's necessi- 
ties may be, such increase is not to be occupied by it without the con- 
sent of said committee, while any other person or corporation desir- 
ing to run wires therein may, after obtaining the consent of that com- 
mittee, occupy such portions of the conduits, upon terms as may be 
agreed upon by arbitration. That the provisions of section 30 are 
similar to those. described in the preceding sections, are as unreason- 
able and as radical, and are intended to be enforced by excessive and 
illégal penalties. That 31 is one of the most objectionable sections, 
in which it is provided that no privilège as to the building of conduits 
shall last longer than 15 years, at the expiration of which time the city 
may impose such other restrictions^ conditions, and charges as it may 
see fit and shall be lawf ul, or may order their removal at the expense 
of the owner. That section 32 provides that, for the privilège of using 
and occupying the streets, each person or corporation owning or using 
any wire or wires run in the conduits shall, each year until January 1, 
1900, pay to the city treasurer a sum equal to $3 per wire per mile, 
and that after that date the city council reserves the right to charge 
such larger compensation for the residue of the term of the privilège 
as it may see fit; that said. section also requires each person or cor- 
poration, to render to the city a sworn statement as to the number and 
length of each of said wires, the committee on finance having the power 
to hâve examined the books of such person or corporation, to ascer- 
tain if the statement so made is accurate ; severe penalties being im- 
posed for- failure to permit such examination. That section 33 con- 
tains a provision which removes the only limitation that the ordinance 
had provided, and states that the conduit System shall be extended 



WESTERN UNION TELEGEAPH COi V. CITY OF BICHMOND. 31T 

from time to time, sô as :to cover streets and alleys upon which the 
council may détermine that no overhead wires shall be run, thereby 
placing complainant at theabsolute mercy of the city. 

The bill then proceeds to charge that the amendment to section 28 
of December 18, 1903, required complainant to rernove ail of its 
pôles, wires, and other appliances for conductihg electricity within 
the district mentioned in section 27 as amended within six months 
from the approval of saîd amendment to section 28, and as that period 
bas expired, complainant, not having complied with such requirements, 
is threaténed by the défendant, through its attorney, and charges that 
the city intends to proceed forthwith to impose and collect the penalties 
provided for by said chapter 88, and that défendant is going to use 
the pénal features of such enactments in order to compel complainant 
to remove its pôles and wires from the underground territory, as 
described; that it has paid to the défendant the license tax of $500 im- 
posed for the current year, also the tax of $2 per pôle for said period, 
and ail ad valorem and property taxes required ôf it; that no adé- 
quate remedy exists save in a court of equity, and that irréparable 
injury will ensue unless défendant is enjoined from enforcing such 
pénal features, and unless said ordinance and the sections especially 
referred to are decreed to be unreasonable, nuU, and void. 

The prayer is that the city of Richmond be restrained from en- 
forcing the provisions of any of the sections of the chapter of the city 
Code mentioned, or any of the amendments thereto, and that the same 
may be declared to be unreasonable and illégal, and, pending the hear- 
ing of an application for injunction, that a restraining order may issue. 

The bill, duly verified, was presented to the court, on considération 
of which the restraining order asked for was granted, by which the 
city of Richmond,- its officers, agents, and attorneys, were restrained 
from enforcing the fines and penalties imposed by said chapter 88 
and the amendments thereto, and from removing from the streets and 
alleys of the city of Richmond the pôles, wires, cables, and appliances 
of the complainant. 

To this bill the défendant appeared and filed a demurrer, which 
after argument was overruled. I do not find it necessary to set forth 
in détail the grounds of the demurrer, the main points of which will 
be alluded to hereafter. The défendant incorporated in its answer 
the points in substance on which it relied in the demurrer, which on 
the pleadings and évidence are now to be finally disposed of. 

The answer admits the citizenship of the parties and the amount in 
controversy to be as alleged in the bill, and also that the case is one 
arising under the Constitution and laws of the United States. Défend- 
ant admits that ail of the streets and alleys of the city of Richmond 
along which complainant has erected its pôles and strung its wires 
are post roads, under the act of Congress referred to and under the 
Constitution of the United States, but dénies the claim of complain- 
ant that under the same, by having accepted the provisions of that 
législation, that complainant has the right to construct and maintain 
its lines over and along said streets and alleys, without référence ta 
the requirements of the statutes of the state of Virginia and the ordi- 
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nances bf the city of Richmond as to the location and construction 
thereof J défendant insisting that, according to the interit and mean- 
ing of the act of Congrèiss and of the statutes and Constitution of the 
United States the complainant has no right, except in conformity with 
the statutèof the state ofi Virginia and ordinances of the city of Rich- 
mond, to naaintain its lineslof telegraph upon and along the said streets 
and alleys;; that the Americanr Union Telegraph Company, of which 
complainant is the assignée and; âuccessor, claiming under the ordi- 
nanoe ofrthe défendant of March 17, 1880, obtained by that ordinance 
permissipn to erect pôles and run wires along and over thé said streets 
and àlley$,ias providèd for by the laws of the state of Virginia, the 
saidassignor pf complainant thereby recognizing its obligation to com- 
ply with isuch laws by applying tô^and obtaining the consent of the 
council of the city of Richmond; therefore défendant charges that, 
by its conduct and by acéepting the privilèges granted by the ordi- 
nance undèr which its assignbr claimed, the complainant is estopped 
from insisting that the Virginia legislatiGn referred to and the ordi- 
nances of the city, of Richmond 'are in violation either of the acts of 
Congress or roi thci Constitution of the United States, and further 
that complainant is bdund by the contract thereby entered into. De- 
fendant admits that it has . enacted said ordinance No. 88 and the 
amendments thereto as shown;in thé- bill, but dénies that it or the 
améndments thereto are unreasonable, illégal, or in violation of the 
act of Congress or of the Constitution of the United States, or of the 
complainaht'srights and privilèges, ând claims in its answer that as 
the bill only charges that sections 37 and SS are sought to be enforced; 
that ail ôther questions involved in said ordinance are not now before 
the court. Défendant, then spiecially replying to the complainant's 
allégations coneerning the différent sections of said ordinance, insists 
that the provisions of each aad allof them are reasonable, and that the 
requirements andrrestrictions within them found are légal, being jùs- 
tified by the necessities of the/cityî requiréd for thé comfort and safety 
of its citizenS, and are but the proper exercise by the city of its police 
power. Other :ch'argeâ aiid déniais r in the answer found are not essen- 
tial to the proper disposition of the Case, and consequently will not be 
particularly reïerréd to. '; ; : 

With leaveiof the court an -amended bill was filed, which in sub- 
stance elaborated- the spécifie allégations of the original bill, and to 
this amended bill, thé défendant filed an answer, in ail material mat- 
ters the same as its original answer,' but neither the amended bill nôr 
the answer thereto will be set foi-th in détail. 

Subsequently. the défendant .m(*ved for leave to file an amended 
and supplementai- answer, which: -.the court réfused to permit, but 
allowed a cross-bill to be filed, in which, among other matters, the city 
of Richmond setsforth that, by an ordinance of its council approved 
Dficember 16, 1905i it was enacted : - 

"Tfiat chapter 88 iof the IHdimona Oity ftode 1899 shall be amended so as 
to add çi new section to the end oî spié «hapter In the words and figures f ol- 
lowing: (3^X Nope. of the obligations, bùrdens, and restrictions of this chap- 
ter shall, in ftûynitthner, interfère with or destrby the rights and privilèges 
seôured to telëèr&tfli eonipànies whleh hâve accepted the provisions of the 
act of Congress of July 24th, 1866." 
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To this cross-bill an answer was duly filed by the défendant (the 
complainant herein), in which it was insisted that, notwithstanding 
such amendment, so passed as section 34, it would not be possible for 
complainant to proceed to take action under chapter 88 without sub- 
jecting- itself to conditions and requirements which would interfère 
with the rights and privilèges secured to it by the terms of the act of 
Congress of July 34, 1866, and to the answer a replication was filed 
by the city of Richmond, and a replication by the complainant to the 
answer of défendant was filed. The case has been heard on the plead- 
ings, dépositions, exhibits, and argument of counsel. 

That the complainant, under the act of Congress of July 34, 1866, 
was entitled to use the streets and alleys of the city of Richmond for 
purposes connected with its télégraphie system is now so well estab- 
lished that the citation of authorities to sustain it will not be indulged 
in. That it had this right independent of any action by the city of 
Richmond, and without proceeding under the provisions of any légis- 
lation by the state of Virginia, is I think without question. To hold 
that the companies mentioned in said act of Congress are required to 
obtain the, consent of the states and the municipalities through which 
they pass-rbefore they are entitled to so use the post roads of the 
United States is to admit the power of an authority other than the 
United States to control them, and indirectly, at least, to concède to 
such other authority the right to regulate interstate commerce. The 
object sought to be obtained, the benefits intended to be secured to 
the government of the United States, through the régulation of the 
business mentioned, and the f acilities for communication between its 
departments in distant sections of the nation, would be jeopardized 
if not destroyed by the antagonistic interests likely to be found in dif- 
férent localities, if the officiais thereof possessed the power to déter- 
mine when and how the right granted by the fédéral government 
should become operative. Such companies, under the législation of 
the Congress, hâve the right to use the post roads of the United States 
in conducting their business; but such use is subject to the police 
power of the localities where they so operate, which, properly exer- 
cised by state and municipal authority, must be respected by complain- 
ant and by ail companies similarly situated. The rules and régula- 
tions prcxnulgated by such authority must be reasonable, should be 
free from local préjudice or favoritism, and enacted in an honest 
endeavor to best subserve existihg rights and conditions. It is the 
duty of the local authorities to see that the safety and the interests of 
the communities where such companies are located are protected, and 
that for the use of the property of the public such compensation is 
paid as will at least keep in good repair the streets, alleys, and post 
roads that are intended for the enjoyment of ail alike. As a matter 
of course, ail such companies are subject to taxation on their property 
in the same manner and to the same extent as are the other companies 
and citizens generally of the sections where the property is situated. 
They must contribute theif due proportion to the expenses of the local 
governments, the benefits of which they enjoy, and whose protection 
they are entitled to. 
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It follows that the dnly questions I hâve now to dispose of relate 
to the reasonableness of the provisions of saidchapter 88 of the Code 
of the city of Richmond. The complainant maintains that each and 
evëry section of that chapter is unreasonable, burdensome, and un- 
constitùtional, while the défendant insists that they are légal and rea- 
sonable, being a proper exercise of the police power of the city^' 

The requirementsof section 1, that the pôles used by complainant 
shall be subject to the détermination of the city engineer as to size, 
number, location, and manner of érection, does not deprive complain- 
ant of the right given it by the act of Congress of July 34, 1866, as 
ail coiiipanies accepting the terms of that législation do so, subject to 
the right of the states and municipalities therein to regulate by reason- 
able rules the manner in' and by which the highways of the state and 
the streets of the cities shàll be so used. It will not do to hold that the 
companieS shall themselves exclusively décide such mattêrs, nor will 
the cities be permitted to dispose of them in such way as to render 
thé rights granted by Congress inoperative. If the conditions imposed 
are unreasonable, and aire intended to unnecessarily restrict or to ab- 
soluteiy prevent such use of the post roads of the country, such rég- 
ulations will be decreed to be inoperative and void. I secno objection 
to the désignation of the city engineer as the party to décide such mat- 
têrs, and presumably his action will be fair and just to ail the inter- 
ests involved. When he acts unjustly, then his conduct can be com- 
plained'of and reviewed. 

So far as section 2 is concerned, corriplainant's fears are not well 
grounded, for the city cannot compel it to cease its use of the streets 
and alleys; and the désire of the défendant to cOmpel complainant 
to submit to the jurisdiction of its council is not reprehensible, espe- 
cially as it does not appear that such effort is aCcompanied by the 
intended enforcement of unjust and arbitrary rules and conditions. 

The contention that section 4 is unreasonable is I think without 
merit, for unless the city feserves the right to regulate the use of the 
pôles, giving to the company erecting them ail that its necessities 
require, and then permitting others to use them for purposes that will 
not interfère with their use by the owner, the Streets will be actually 
incumbered -with the great number of pôles that the many interests 
using them riiay erect. The public convenience is to be considered by 
the city, as well as the rights of the complainant, and if by requiring 
the latter to permit others to use its pôles, under proJDcr restrictions 
and for a just considération, the further occupancy of the streets with 
its accompanying defacement and impairment is obviated, surely much 
bas been accomplishëd and no appréciable harm inflicted. While there 
is nothing in this record tending to show that complainant bas so 
acted, still it is not improbable that some telegraph company may not 
for purposes of its own erect pôles intended to retard the business of 
others, and it is quite apparent that a régulation permitting those 
others to use such pôles would hâve a tendency to check their érection. 
When the committee on streets of: the city of Richmond abuses the 
power given it by this section, complainant I doubt not; will find a 
^vay to be duly heard. 
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Section 5, which commits to the city engineer the duty of determin- 
ing the number, size, and location of telegraph pôles, has in substance 
been referred to, and is not improper. 

Section 6 in reserving to the board of fire commissioners the right 
to run such wires as are needed for the fire alarm and the poHce tele- 
graph departments of the city of Ridhmond on the pôles erected or 
allowed under the ordinance mentioned is a wise provision, bénéficiai 
to the public, not burdensome to the complainant, and makes unnec- 
essary the érection of additional pôles on crowded streets for those 
purposes. 

Section 7 is not specifically coraplained of, and though included 
in the gênerai condemnation of the ordinance is f ree from f ault ; as 
is al so section 8, which so far as now appears is a proper exercise 
of the police power of the city. If hereafter, in the exercise of the 
power reserved in this section, action unreasonable in character should 
be taken by the city, then will be the time for complainant to shoW it 
and secure relief therefrom. 

The allégations of the bill pertaining to sections 9, 10, 11, 13, and 
13 of the ordinance, that their provisions violate the terms of the act 
of Congress mentioned in imposing a charge of two dollars per pôle 
per year and providing a penalty for its nonpayment, and for failure 
to remove the pôles on which complainant has not paid said sums, can- 
not be sustained. The statute is not susceptible of the construction 
claimed for it by complainant, and the évidence does not show that 
the charge made is under the circumstances unreasonable. 

I see no objection to sections 15 and 16, and I am quite sure that 
they are not liable to the criticism made by complainant. The inspec- 
tion provided for is necessary, and the city would fail in its duty to 
the public should it neglect to provide for and require it. The fear 
that something unreasonable may in the future be imposed by virtue 
of thèse sections is unwarranted and chimerical, and ail such troubles 
can be met and disposed of when they présent themselves. 

Sections 17 to 36 relate to the wires, the method of erecting them, 
their insulation, how they can be distinguished, what companies own 
them, and impose penalties for failure to comply with their provisions. 
They are eminently proper, apply to ail alike, are not unreasonable, 
and indicate a désire on the part of the city, to protect the interests of 
ail whose welfare is confidèd to its care. 

Sections 27 and 28, as originally enacted and as amended, are 
alleged by complainant to be specially burdensome, illégal, unconstitu- 
tional, and unreasonably restrictive of its rights, grants, and privilèges. 
They détermine and describe the limits of the "underground district," 
and require ail pôles and wires in use therein to be removed therefrom 
except trolley wires. They authorize any company to place its wires 
in conduits under the surface of the streets of the city, after appli- 
cation has been duly made by it for that purpose, in which the streets 
to be so used are to be named, and a map locating the conduits, with 
plans and détails concerning them, is to be filed therewith. The per- 
mission to use the streets is then to be granted by the city council, 
under the conditions and régulations heretofore referred to. I think 
178 F.— 21 
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the corhplainant is shown by the record to be unreasonably apprehen- 
sive of the result thati.will follow the enforcement of thèse sections. 
Their provisions apply to ail alikej are not peculiar to the city of 
Richmond, but are found in the enactments of most of the cities of 
the United States. At one time not necessary, they are now absolutely 
essential, and not; only is the convenience and safety of the public 
subserved biy them, biit also do they protect the interests and facihtate 
the business ùi the complainant. , It is to be regretted that their en- 
forcement will êause trouble and expense to the complainant, as it 
will also to the défendant, but that is no reason why they should not 
be respectedj tior does thàt make them unreasonably burdensome. In 
iact the évidence taken and the case as submitted discloses no effort 
on the part of the défendant to discriiriinate against the complainant, 
to impose, upon it unnecessary restrictions, to regulate it by unreason- 
able provisions, or to cause it to pay excessive charges for its priv- 
ilèges. The city council has acted within the limit of its police power, 
and the sections now under considération, instead of being so unrea- 
sonable ' as to demonstrate an abuse of discrétion, show rather a dis- 
position to provide for and protect ail alike, even if they do place bur- 
dens on those who enjoy the privilèges they refer to and regulate. 
The "underground section" is the populous and congested center of 
the city, where the pôles and wires are an ever continuing danger to 
life and property, and the défendant in requiring their removal has 
acted wisely, and in directing that the wires be placed in conduits 
has well and reasonably provided for a difîicult problem — one that it 
was its duty to consider and dispose of. Complainant erected its pôles 
and wirés with the implied understanding that,; if the public neces- 
sity required it, they should be changed or so regulated as to make 
their tiSe of thé streets as slight an inconveniencè tO the city as pos- 
sible. If complainant now places its wires in conduits — as it must do 
unless it abandons the use of said streets — it will be with the tinder- 
standing that if in the future the changes wrought by time may for the 
public weal 4emand their improvement or reconstruction, that it will 
submit ther«to. The, provision in section 28 that sUch conduits may 
be required to bè changed or removed when the necessities of the 
public require it is simply the déclaration of what the law now is, and 
does not impose an unnecessary burden, nor does it provide for tak- 
ing property without due process of law. Our property rights must 
yield, soraetimes ' without compensation, to the police power of the 
State when exerted in the interest of the health and safety of the 
public. 

The courts will not undertake td make reasonable régulations under 
which the business of complainant may be conducted in the city of 
Richmondy but will in a proper, case, when that city has duly enacted 
such rules,, détermine whether or, not they are rfeasonable. 

This court will not présume that the ordinance of the city yet to 
be enacted, as provided for in section 31, will be unfairand illégal, 
but does présume that, should it prove to be so, the court to which 
complainant may then apply will so hold, and will take jurisdiction 
of the matter, regardless of the fact that the city may not hâve so 
provided, as this court in this case took such jurisdiction. 
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The city by the enactment of section 34 of the ordinance complained 
of declared that none of its "obligations, burdens, and restrictions" 
should in any manner interfère with or destroy the rights and priv- 
ilèges secured to telegraph companies which hâve accepted the provi- 
sions of the act of Congress of July 24, 1886. This section can nei- 
ther add to nor detract from the complainant's rights under that 
législation, but it may properly he considered in connection with said 
ordinance, when the motive of the council enacting it is sought for. 

That complainant was not given permission by the Congress to 
occupy the streets of the city of Richmond without paying its fair 
proportion of the taxes required to maintain the government of that 
city, and without being required to submit to ail reasonable régula- 
tions provided for by its council, has been so often announced by the 
courts as to justify the suggestion that questions relating to such 
matters might well be considered as disposed of. However, in défér- 
ence to the earnest insistence of able and experienced counsel, I refer 
to a few of the décisions of the Suprême Court of the United States. 
In St. Louis V. Western Union Telegraph Co., 148 U. S. 93, 100, 13 
Sup. et. 485, 488, 37 L. Ed. 380, that court said : 

"It is a misconception, however, to suppose that the franchise or privilège 
granted by the act of 1866 carries with it the unrestricted right to appro- 
priate the public property of a state. It Is like any other franchise, to be ex- 
ercised in subordination to public as to prlvate rights." 

In Atlantic, etc., Tel. Co. v. Philadelohia, 190 U. S. 160, 23 Sup. Ct. 
817, 47 L. Ed. 995, it is said: 

"No corporation, even though engaged in Interstate commerce, can ap- 
propriate to its own use property, public or private, without liability to charge 
therefor. * » * in other words, if a corporation, although engaged in 
the business of Interstate commerce, so carries on its business as to justify, 
at the hands of any municlpality, a police supervision of the property and 
instrumentalities used therein, the municlpality is not bound to furnish such 
supervision for nothing, and may, in addition to ordinary property taxation, 
subject the corporation to a charge for the expense of the supervision." 

In Richmond V. Southern Bell Téléphone & Telegraph Co., 174 U. 
S. 761, 19 Sup. et. 778, 43 L. Ed. 1162, the Suprême Court, speak- 
ing through Justice Harlan, said : 

"The Circuit Court of Appeals, while holding that the plaintilï was entltled 
to avail itself of the provisions of the act of 1866 — a question to be presently 
considered — adjudged that the rights and privilèges granted by that act were 
to be enjoyed in subordination to public use and private rights, and subject 
to any lawful exercise of the police power belonging to the state or to one of 
its municipalities. Thls was in aceordance with what this court had adjudged 
to be the scope and efeect of the act of 1866." 

In Western Union Telegraph Co. v. Massachusetts, 125 U. S. 530, 
548, 8 Sup. Ct. 961, 31 L. Ed. 790, I find the foUowing: 

"While the state could not interfère by any spécifie statute to prevent a 
corporation from placing its Unes along thèse post roads, or stop the use of 
them after they were placed there, nevertheless the company recelving the 
beneflt of the laws of the state for the protection of its property and its 
rights Is liable to be taxed upon Its real or Personal property as any other 
person would bé. It never could hâve been intended by the Congress of the 
United States, in conf erring upon a corporation of one state the authority 
to enter the territory of any other state and erect its pôles and Unes therein. 
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to establjsli the proposition that sueli,, a Company owed no otoediçiiee to the 
law? of thft State- Into whicli it thus entered, . and was under no obligation to 
payltéïitflr proportion of the taxes necessàry to Its svipport." 

While jt; is tnie that the city cannot impose a tax upon the fran- 
chises of the Company, as that would be a burden upon interstate com- 
mère, still it can make a reasonable charge for the use of its prop- 
erty, in which aJl the puWic are intei;ested ; and if the complïiinant 
occupies ahy ofsuch property there is no reason why it should not 
pay a reasonable rent for it, as ail citizens and ail other corporations 
do for a like use. ; It is not a tax, in the sensé in which that word is 
ordinarily used, but is in the nature. of a spécial toll, imposed for a 
spécifie use. of designated property by a particular party. The pôles 
deprive the city and the public of the use of cfertain portions of the 
streets, and frequently necessitate the excavation, repair, and inspec- 
tion of the same, causing expense to the city and inconvenience to the 
public. A toll of two dollars per pôle per annum might be an unrea- 
sonable charge along a country highway, but in a thickly settled sec- 
tion, like the streets of the city :of Richmond, where many people 
for various purposes make continuons uses of them, the sum of two 
dollars per year for such use per pôle seems entirely proper and rea- 
sonable. It may not be improper in this connection to notice that I 
find from the record that complainant uncomplainingly paid this 
charge for over 20 years preceding the institution of this suit, and it 
seems to me that such acquiescence should, unless other reasons than 
those assigned exist, estop it from complaining now,. so far, at least, 
as such charge is concerned. 

My conclusion is that complainant bas not been deprived of any of 
the rights to which it is entitled under the laws and Constitution of 
the United States, and that no unreasonable rules and régulations hâve 
been provided by the ordinance complained of, or by any of its sec- 
tions, for conducting the business of complainant in the city of Rich- 
mond. 

The injunçtion asked for is denied, the restraining order heretofore 
granted will be dissolved, and the bill will be dismissed. 



SOCIÉTÉ DBS VOILIERS FRANÇAIS v. OREGON R. & NAV. CO. 

(District Court, D. Oregon. March 21, 1010.) 

No. 4,988. 

1. TowAGE (§ 11*) — Relation and Duties of Tug to Tow. 

A tug' which undertakes to tow a vëssel, at the time without propelling 
power of Its own, assumes responsibility for the direction and navigation 
of the tow, and is boiind to exercise ordinary diligence, sklU, and care to 
carry the tow safely to its destination, taking into account the attendant 
clrcumstances and condition. If the work undertaken Is dlfflcult and per- 
lions, the diligence and sklll required are correspondingly great, and 
must at ali times be commensurate with the danger involved. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dig. 
§11.*] , 

•For other cases sèe same toplo & % numebe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



SOCIÉTÉ DES VOILIERS FRANÇAIS V. OREGON R. & NAV. CO. ?2o 

2. ÏOWAGE (§ 11*) — INJURT TO TOW— NEGLIGENCE OF TUG. 

Tlie master of a tug which, wlth the assistance of another tug as a 
ïielper, undertook to tow a loaded bark from her dock at Portland to an 
anchorage up the stream, whlch was at flood, on meeting a large mass of 
drlft attempted to pass through it ■with the rudders of botli the bark and 
one of the tugs up the stream, and in dolng so the rudder of the tug be- 
came fouled toy the drlft and he lost control of the tow, the bark l)eing 
carried by the current against a dredge on the opposite side of the river 
and injured. Hcld, that the master did not exercise the proper skiil and 
care required in navigating the tow, and that the tug was liable for the 
injury, it appearing that he could hâve turued downstrean) on seeing the 
drlft, and at least hâve avoided other vessels. 

[Ed. Note.— For other cases, see Towage, Cent. Dlg. §§ 11-23 ; Dec. Dig. 
§ 11.*] 

3. Collision (§ 125*)— Damages— Injuby to Vessel. 

Evidence considered as to the extent of damages to a vegat'l by a colli- 
sion at Portland, Or., which was there surveyed, but not repuired, until 
she reached Liverpool, where she was again surveyed, the report of the 
surveyors at Liverpool placing the damages much higher tban that at 
Portland before the voyage, and the eost of the repairs also being greater, 
but admittedly Includlng gênerai repairs. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 279; Dec. Dig. 
§ 125.*] 

4. Collision (§ 125*) — Damages— Détention or Vessel. 

The stipulated rate of demurrage in a vessel's charter is sufflcient 
prima faeie to establish the measure of damages for her détention through 
collision, but where her eaming capacity can be othervvise ascertained, it 
is the safer and better measure. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 279; Dec. Dig. 
§ 125.*] 

In Admiralty. Suit by the Société des Voiliers Français, owner of 
the French bark Marthe Roux, against the Oregon Railroad & Naviga- 
tion Company. Decree for libelant. 

W. C. Bristol, for libelant. 

W. W. Cotton, Arthur C. Spencer, James G. Wilson, and Ralph E. 
Moody, for respondent. 

WOI^VERTON, District Judge. The French bark Marthe Roux, 
being loaded and ready for the sea, was on December 24, 190G, nioored 
at Montgomery Dock No. 2, her bowsprit downstream. Previous to 
her departure it was desired that she should be taken to anchor in- 
stream, and the respondent was employed to make the removal. Capt. 
Pearson was placed in charge of the work. He utilized two tugs for 
the purpose — the Oklahoma and the Henderson. The Oklahoma, with 
bow downstream, was made fast to the port quarter, and the Hender- 
son, with bow upstream, to the port bow of the Marthe Roux. The 
river was at freshet at the time, and some drift was observed to be 
running. Owing to this condition of the water, although the Marthe 
Roux was of the smaller type of vessels, being about 1,600 tons net 
register, it was deemed expédient to use two tugs for the service. 
Pearson's purpose was to take the vessel to anchor a short distance 
upstream, and in doing this he designed to navigate her diagonally 
across the stream to a point near where the Albina ferry lands on the 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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west side, and thence to place of anchorage still aboyé that point. Itn- 
mediately above Montgomery dock was an open space, and above this 
space was a sand dock provided with a crâne for handling merchandise. 
A large scow lay immediately in front of the sand dock loaded with 
wood. : By reason of thèse conditions, it became necessary to navigate 
the vessel somewhat instream from the start, so as to pass the scow. 
In othêr words, by reason of the sand dock and the scow, it was im- 
practicable to navigate thé Marthe Roux directly upstream at once 
along the margin of the stream on the east side. The mate, Jean 
Louis Quero, was in charge of the Marthe Rouxat the time, the cap- 
tain being ashore. Pearson testifies that when ready to move he 
ordered the mate to let gp, and proceeded to swing the ship away from 
the docks, but that the jib boom caught inside of the jib boom of an- 
other ship lying in front of her, and that it was by an accident that he 
got her back to the dock so as to clear the forward ship ; that he then 
pulled awày from the dock, proceeding upstream slowly. Quoting 
the language of the witness : 

"It was a Tieavy current ; dodglng logs and drift as they come along, a few 
hère and there ; and the Henderson was worklng ahead slowly. I was back- 
ing full speed. We proceeded about, Oh, for a matter of 25 minutes, I should 
say, and proceeded up the river probably a half a mile, when there was an 
Immense body of drlf t, Oh, covering nearly the whole river ; anyhow it would 
be two or three hundred feet' aeross It eoming down. WôU, I had no way of 
seelng thls drift when I left the dock. The conditions at the time were favor- 
able that I could dodge anything that was ont there then, but there was a 
strong ninning current which carrled this down from above, and the only 
thing I had to do was to go through the thinnest spot I could find. There was 
no possible chance of golng down the stream. So 1 went through what I 
thought was the thinnest pièce of the drift. Well, ail at once I trled to pull 
my helm over, and it would not come ; I tried the other way and it would not 
go; so then I stopped the engines and TVent ahead. I surmised right away 
what was wrong, that there was something in the rudders, so I went ahead 
with the wheel, with the. Intention to throw anythlng out that would be in 
there, whlch It evldently dld, beeause I turned her ahead two or three times, 
which caused the wheel— then I backed up, and she answered ail right. This 
action of shoving the boat ahead, being nJade fast on that side of the ship 
that way, cants the ship. We had no way of steering the ship until we got her 
going, and when you first start to push on a ship it shoves the ship away ; that 
canted the ship in the current, and before I oould recover — that Is, to get my 
wheel back and back her back'— the Henderson backing the other way and me 
this way, why we was going aeross the river there ; well, I could not say how 
fast, but a pretty good rate of speed aeross the river. ïou see, she was neither 
at that time going up nor down, she was just about stationary ; and a strong 
current, and the canting of the ship in the ctirrent that way, the current strik- 
Ing her at an angle, takes her aeross. Well, we was going aeross the river, and 
I see she was going Into that dredger when I was in, Oh, I should say 75 feet 
of the dredger. Well, then, I did the best thing that I considered under the 
clrcumstances. ♦ » * j told the Henderson to let go, and I let go myself 
to let the dredger take on thé ship. She was at an angle, Oh, of about three 
degrees with the current then going aeross the river; and so we let go, doing 
what ï thought was the best under the clrcumstances, and when the ship 
hit the dredger, as I knew she would, why she would slip on by and I would 
be with the boat there, and the Henderson was below, we would pick her 
up agaln. Well, we let gO, but this mate that \^-aS on the ehlp was a very 
excitable one, and he qojild not understand mueh English, and when I let go, 
why he evidently supposed, I guess, that we was just turning loose to let 
hlm go. Well, he goes to work and he lets go his anchor, mind you, head 
downstream, with a strong current; he let go his anchor. Nobody said any- 
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thing to hlm. The sum and substance of It was, Instantaneously the ship come 
around llke that (indicating). Why, he let go when he was In probably 75 or 
50 feet from the dredger. Just as soon as we let go he let go. That brought 
the stern of the ship, got It over In the current, and brought her in faster and 
harder agalnst that dredge, and very nearly caught me. As a matter of fact, 
he tore the fenders and a few things off of the side of the boat. I got ont 
of there by just a miracle." 

Speaking again of the drift, witness says : 

"It was an immense body of sticks and trees and logs and timbers, ail 
characters of stuff, even hoiiseboats and such old trash that would pile up on 
a bank, and when the high water come it would come off. * * * This was 
nearly solid ; there was a thin place hère and there through it." 

Speaking further as to the direction the vessel was navigated, the 
witness continued : 

"We would come up straight — straight with the current ; then we went to 
pull over ; that would angle her a couple of degrees. It don't take much of 
that strong current to eut a ship sideways. A couple of degrees, and we would 
come over that way clear, and if I thought I was clear, whatever was be- 
Uind me, then I would eut over agaln and come straight up. * * * Q. 
What was the angle of the ship as to the stream? • * • start with the 
flrst ; what was your first maneuver when you got away from the dock, how 
did the tow and the tugs go, and what angles were they with the stream? 
A. About three degrees, no more. Q. Now, did they ever Increase that bear- 
ing at any time? A. They did when she was going right to the dredger. Q. 
About how many degrees was that? A. I should say that was about eight 
or ten degrees." 

The mate testifies that in getting the ship away from the dock Pear- 
son steered at an angle of 45 degrees with the stream, so as to pass the 
sand dock and scow; that, after clearing them, he tried to head the 
vessel upstream again, but was unable to do so; that he succeeded 
slightly, but the current was so violent that he was driven back ; that 
when he saw the conditions got worse — seeing that the barge was 
lying there, and knowing that something had to happen, and seeing 
that there was plenty of space, when he reached a certain point in his 
effort to head upstream again and did not succeed, to reverse the ma- 
chinery and take the vessel down in the current of the river — instead 
of doing what any other mariner would hâve donc, he kept on going 
across the river, and, when the vessel came in proximity with the 
dredge, he let go the tugs ; whereupon witness dropped the port anchor 
of the Marthe Roux, and right away she came into collision by her 
port bow, about the main hatch, on the after starboard quarter of the 
dredge, and the current carried her port quarter against a scow lying 
to the réar and to the west of the dredge. In the opinion of the wit- 
ness, the vessel would hâve crushed the dredge entirely had he not let 
go the anchor when he did. And he further states that the chain 
was not tight when he hit the dredge, but that nevertheless the shock 
was minimized by the action of the anchor. There was lying in proxim- 
ity to the dredge the Eugène Schneider, a vessel moored to the dock, 
by the side of which, instream, were two scows, the dredge lying 
somewhat further instream than any of thèse craft. Subsequently the 
dredge was taken away downstream, the scows removed, and the 
Marthe Roux made fast alongside the Schneider. 

The narratives of thèse two witnesses comprise the salient features 
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of the testimony in the case relative to the facts leading up to tlie col- 
lision. The libelant claims that, upon the testimony thus adduced, it 
is entitled to damages, and the respondent insists to the contrary. 

In a case like this, the tug becomes the dominant mind. It supplies 
thé propelling force which is to carry the tow to its destination. The 
tow is essentially inanimate, without mind to direct its maneuvers, or 
power to carry them on. ; Ail, therefore, dépends upon the tug for di- 
rection and for navigation. It is true that the officer upon the tow 
may, and often does, assist in maneuvers, but he is under the direction 
of the navigating ofïîcer upon the tug, and subject to his orders. The 
tug does not become a freighter for the transportation of freight as a 
common carrier, but its undertaking is to observe ordinary diligence, 
skill and précaution to carry the tow safely to its destination. The or- 
dinary diligence, skill, and précaution hère spoken of is comparative 
in its significance. It must take into account the attendant circum- 
stances and conditions. If the work undertaken is difficult and peril- 
Ous, the diligence and skill required are correspondingly great, and 
must at ail times be commensurate with the danger involved. A brief 
référence to the authorities will substantiate this position. Mr. Justice 
Strong, in the case of The Steamer Webb, 14 Wall. 406, 414, 20 L. Ed. 
774, says: 

"It must be conceded that an engagement to tow does not impose either 
an obligation to insure, or tlie liability of coinmon carriers. Tlie burden is 
always upon him wlio allèges the breaeh of suoh a contract to show either 
that there has been no attempt at performance, or that there has been 
négligence, or unslcillfulness to his injury in the performance. Unlike the 
case of common carriers, damage sustained by the tow does not ordinarily 
raise a presumption that the tug has been in fault. Tbe contract requires 
no more than that he who undertakes to tow shall carry ont his undertaking 
wIth that degree of caution and skill which prudent navlgators usually employ 
In similar services." 

This language is adopted in the later cases of The Propeller Burling- 
ton, 137 U. S. 386, 391, 11 Sup. Ct. 138, 34 L. Ed. 731, and The J. P. 
Donaldson, 167 U. S. 599, 603, 17 Sup. Ct. 951, 43 L. Ed. 292. So, 
in the case of Transportation Line v. Hope, 95 U. S. 297, 299, 24 L. 
Ed. 477, the court says, adopting the language of the lower court : 

"By the contract between the parties, the défendants undertooli to tow 
the plaintifC's barge from Jersey City to New Haven. As a necessary incident 
of this engagement, the défendants were entitled and were bound to assume 
suprême control and direction of the plaintiff's boat, and of the persons in 
charge of her, so far as was necessary to enable them to fulflU their engage- 
ment, and they were bound to exercise such degree of diligence and care as 
a prudent and slîlllf ul performance of the service for which they stlpulated 
would require." 

Again, in the case of The T. J. Schuyler v. The Isaac H. Tillyer (C. 
C.) 41 Fed. 477, 478, it is said: 

"While the tug did not stipulate for the absolute safety of the schooner, 
yet she was bound to meet such requlrements of her service as would enable 
her to render it with safety to the schooner. She must know the depth of 
the water in the ehannel ; the obstructions which exist in It ; the state of the 
tides ; the proper time of entering upon her service ; and, generally, ail con- 
ditions which are essential to the safe performance of her undertaking. If 
she failed in any of thèse requlrements, or in the exercise of adequatei 
skill or care, she is justly subject to an imputation of négligence." 
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And in The Inca (D. C.) 130 Ked. 36, this doctrine is announced: 

"A tug, undertakijig a towage sen'ice, is bound to the exercise of ordinary 
cai-e and maritime skill, and the master is bound to know the cliannel, and 
its usual currents and dangers, which are known generally to men experieneed 
in its navigation, and to exercise such skill and knowledge for the protec- 
tion of his tow." 

This case was affirmed by the Court of Appeals. 148 Fed. 363, 78 
C. C. A. 373. 

Numerous other cases might be cited to the same purpose, but it is 
not deemed essential, as the holding of the courts is practically uniform 
upon the subject. 

Returning to the question, Did the tug perform the service under- 
taken with reasonable care, précaution, and skill, considering the con- 
ditions then prevailing? I speak of the tug in the singular, because 
the Oklahoma was really the dominant mind. The Henderson was 
taken to its assistance, but was wholly under the direction of the Okla- 
homa, through Pearson, who was the navigator of both tugs, with the 
tow. Pearson observed the condition of the river, and was aware that 
more than ordinary précautions were necessary in order to handle the 
bark with safety, for he thought that one tug was insufficient for the 
service, owing to the high current then running in the river, and he 
took to his assistance the second tug. He knew, also, that considérable 
drift was running, and appreciated that much care was to be observed 
if he performed his task with safety. There is a controversy between 
him and the mate on the Marthe Roux respecting the manner in which 
he got away f rom the Montgomery dock. The mate thinks that Pear- 
son started at an angle of about 45 degrees with the current, and re- 
covered but slightly from that position up to the time of the collision, 
although in the meantime he moved upstream some distance from the 
point of departure. Pearson has said, in effect, that he got away from 
the dock, and thereaf ter alternately heading straight upstream and cut- 
ting across at an angle of from three to eight or ten degrees, not great- 
er than that at any time, endeavored in that manner eventually to cross 
the river to a point near the Albina ferry landing on the west side ; 
that he so proceeded until he encountered the heavy drift, when the 
rudder of the Oklahoma was fouled ; that, in order to f ree the rudder, 
he stopped the engines and went ahead ; that by this maneuver he lost 
control of the ship, and she was carried by the current down against 
the dredge. He did not observe this drift when he started, and I take 
it that, if he had seen it, he would not hâve left the dock until it had 
gone by. But, however this may be, it does not seem to me that he ob- 
served ordinary précaution in attempting to navigate the three vessels 
through the drift, which he describes as "an immense body of sticks 
and trees and logs and timbers, ail characters of stuff, even houseboats 
and * * * old trash." At the time he encountered the drift, or im- 
mediately prior thereto, he could bave gone down the stream having a 
free way, and been enabled thereby to avoid it, or at least to avoid en- 
dangering other craft in the immédiate vicinity. He had been dodging 
logs and drift, as he says, on his way up, going fîrst to one side, then 
to the other, and why he should hâve attempted to force his way 
through this great mass of stufï, with the rudders of both the Okla- 
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homa ând the .Marthe Roux exposed, is wholly unaccountable. Pear- 
son States, it is trae, that when he came upon the drift there was no 
chance of going down the river. But the mate of the Marthe Roux 
was of the cûntrary opinion, whiçh. impresses me as the more reason- 
able view of the situation. Pearson had absolute control of the tow, 
according to bis own statement, prior to entering the drift, for it was 
thereaf ter that he lost control. If such was the case, he could readily 
hâve, reyçrsed his engines and dfifted dpwn, in advance of the drift, to 
a pdint at lêast where he would hâve encountered no shipping in furth- 
er endeavor tô avoid the drift. When he found his tugs in péril, and 
if it be, as he says, that by letting go the Marthe Roux less damage 
would be donc to herself and the dredge by gliding by, he was probably 
justified in disengaging the tugs. But the fault that was inexcusable 
was in attemptirig to eut through the large drift, whiereby he lost con- 
trol of the towi Hé might hâve gone through saf ely if he had not been 
backing; yet manifestly there would hâve been danger in that. 

Without further discussion of the évidence, I am strongly impressed 
that Pearson did not observe the ordihary skill, care, and prudence re- 
quired of him in navigating the cràft intrusted to his care. Nor do I 
think the fàct that the mate let go his port anchor when he saw that he 
was deserted by the tugs added to the in jury to his vessel. In this, the 
mate was excusable. At aiiy rate, if he committed error, it was an 
error of judgmènt, thought by him to be the best thing to do under the 
circumstancé's, It is quite probable, however, that he prevented greater 
damage to both his vessel and the dredge with which he collided. The 
respondent is therefore liable for whatever damage the Marthe Roux 
sustained by the collision. 

Two other ques-tions are presented: First, what is the measure of 
the damages sustained by the ship; and, second, at what rate should 
demurrage be allowed for the détention of the ship pending repairs? 
Four thousand and six hundred dollars is claimed as damages to the 
ship. Soon af ter the collision^ — I may say the next day and the day f ol- 
lowing— three sUrveyors, ail deemed to be compétent by the parties, and 
later a diver,,also a compétent person, were called to make examination 
of the ship and report as to the damages she had sustained. Thèse sur- 
veyors went carefuUy and scrupulously into every détail of injury to the 
ship's hull, taçklë; and equipmejit, and made their estimâtes of the 
amounts which would be sufficient for the repairs. Thèse amounts 
ranged from $700 to $1,000. After the vessel had proceeded to Liver- 
pool, she was twice docked in the.Birkenhead dry dock, and repaired 
at a total expense, including the attendance of a représentative of the 
owners from Paris and agents' charges, of some i774 in English mon- 
ey. A part of this proctor for libelant; admits was for gênerai repairs, 
and not properly, chargeable against respondent, and a great portion of 
it cannot be trâced directly tp tli'e injuries found by the appraisers at 
this port to haye been sustained by the vessel. True, the ship was not 
in dock hère, and the opportunity foi: making a thorough survey of the 
injuries in éy^ry détail wàs not so good as in Liverpool. But, so far as 
it relates to the, main injuries received, the opportunity was ample for 
making an approximately accurate estimate, with the exception, per- 
haps, as it respects the condition of the rudder. Of this latter item 
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later. There is wide différence between the appraisers' reports hère 
and that madè at Liverpool. I need refer to one item only as illustra- 
tive. The Liverpool report recommends that cément in wàterway on 
port side be eut away for about the length of 150 f eet, and on starboard 
side 20 feet, and replaced with new cément. This is what is charged 
for as to that: 

"To » * * eutting out and renewing cernent in waterways ia port and 
starboard sides, eutting out and renewing cernent in donliey tiouse." 

Mcintosh, One of the surveyors hère, testifies: 

"We went along ail that wàterway, and we didn't iind any cernent cracks 
or anything. • * * inside the engine room they took ofC cernent and re- 
paired the flue to the deck ; we didn't see anything of that hère." 

Capt. Hoben, ànother of the surveyors hère, says : 

"The cément along the main deck on. both sides of the ship was Intact; 
there was nothing wrong with the èement whatsoever, not even by the place 
— the indent was at the bulwark ; the cernent wasn't fractured in any way, not 
dlsturbed." 

Yet damages are claimed for this item of repaif s. Other items of 
grave différence exist between the surveys hère and there. As it re-. 
lates to the rudder, the survey there shows the f oUowing : 

"Rùdder tiller fotimd forced out of Une with rudder being canted 7%" to 
port in 4 ft. radius. Rudder stock found to be twisted, second stlffieniiig arm 
of rudder plate fractured and others (4) badly slackened on rudder post. 
Secotid and lower pîntles hent and slackened. Riidder altogether badly 
stralned." 

Both Capt. Veysey and Capt Hoben made careful survey of the 
steering gear, and found nothing wrong with it except at one position 
the rudder moved as if binding slightly. Hoben says : 

"Now, I plumbed that rudder, with a seaman on deck; certainly If. the 
rudder was out anything, I could hâve seen it. It might hâve been out a half 
an inch, or something like that, my eye aln't that sharp ; but then It was out 
nothing no more than any other ship's rudder." 

Veysey is equally spécifie. Trwe, there was not the advantage of 
examining the steering gear, by reason of the vessel being in the water, 
as well as if it was on the dock, but the fact remains that the vessel 
was pronounced seaworthy, and went to sea in the condition in which 
the alleged injuries placed her. In order to make thorough survey of 
the vessel about the parts supposed to be injured, she was listed to 
starboard by shifting a large part of her load, and her port side was 
so exposed above the water-line as to give very satisfactory opportu- 
nity for ascertaining the damages sustained. Other important dif- 
férences exist between the surveys hère and that made in Liverpool, 
but thèse touching the cément gutters and the rudder are sufîicient 
to indicate very strongly that conditions were not the same there as 
hère. And this might well be. The case is pertinently stated by Capt. 
Hoben. When asked if he could take the Liverpool report and pick 
out theref rom the repairs that were necessary by reason of anything 
that he found the vessel to hâve received hère, he answered : 

"I don't think so, sir, because there are so many things may hâve happened 
l)etweeii the time the ship left hère and she arrived at home. One heavy sea 
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naay bave struck her, and that sea eould hâve done ail thé damage she sutf- 
tàined durlng the voyage home, and unless I could see an abstract from that 
ship's logbook recorded and signed by the master and mate, I covtld not be 
in a position to tell you — to ellminate from those documents that bave been 
read before ns wbat Is attributable to the damage as I saw it and what was 
attrlbùtable to the damage as the surv'eyors sa<w It after her arrivai at Birken- 
head in the dry dock. I clalm opinions are llke watches, none goalike, yet 
. each œan believes bis own." 

Again, he was asked : 

"Wbat explanation, If any. bave you to offier for the repalr tbat tbey made 
to the rudder, as detalled in thls report, in view of your testimony tbat you 
found the rudder and the steering gear in perfect condition bere?" 

And he answered : 

"Well, that could be caused — Tbere could be several causes for that, sir. 
In the flrst place, the rudder could be struck by a heavy se^ ; it mlght bave 
also been caused probably by the ship touchlng somewbere and swinging 
around on her keel, gettlng Imbedded in sand ; it may bave been also caused 
by colUding or striklng some floatlng matters, a derelict, perbaps just some- 
tbing below the water, which we sometimes run up agalnst, or sometimes see 
while we are at sea. But I cannot associate my mlnd with the fact that tbat 
rudder was in tbat position at the tlme that I made the survey of the sbip. 
I can't associate the seven inches and a half. If I remember rigbtly was what 
the rudder was out of Une— I cannot associate my mlnd, or get it to agrée 
tbat it could possibly be that without my observing It bere at the tlme I made 
the survey." 

The log of the ship on her voyage hence was not produced, nor was 
any évidence given to show what were the incidents she encountered, 
and the nature thereof. It is therefore impossible to say that the ship 
was in the same condition practically when she arrived at Liverpool, 
after a long voyage, that she was hère just prior to her departure. 

I hâve not overlooked the report made by Rio, captain of the Sully, 
and L,e Meilleur, captain of the Eugène Schneider, who recommended 
that the ship be docked hère, because it was thought that the examina- 
tion could not be made sufficiently thorough while she was in the 
water. It is significant thàt their report of the damages sustained 
was not materially différent from the surveys of Mclhtosh, Veysey, 
and Hoben, and ail thèse latter surveyors were satisfied that the ship 
could safely go to sea in hèr condition. 

While, ordinarily, in légal contemplation, the cost of repairs for 
damage by collision is proved prima facie by testimony that the repairs 
were rendered necessary by reason of the collision, that they were 
made, and at the lowest figure, and that the bills rendered therefor had 
been duly paid (Orhanovich v. Steam Tug America [C. C] 4 Fed. 
337 ; The Armonia, 81 Ped. 227, 26 C. C. A. 338 ; The Bratsberg [D. 
C] 127 Fed. 1005; Thompson v. Winslow [D. C] 130 Fed. 1001), 
yet thè principle can hardly be controlling hère, for two very cogent 
reasons : First, it is admitted that some of those items were for gên- 
erai repairs, not tef érable at ail to making whole the injuries sus- 
tained to this ship. Further, in this relation, there were repairs made 
other than those admitted that were manifestly of the same character. 
Second, it is manifest, from the testimony and the reports of the sur- 
veyors, that the conditions of the ship were not the same as they were 
in Portland prior tô her departure, Nor is it possible to segregate the 
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repairs made that are ref érable to the injuries rëally sustained hère 
from those which were gênerai in character, and pertained to injuries 
otherwise sustained, and the ordinary wear and détérioration of the 
vessel in the meânwhile. The much more satisfactory évidence, there- 
fore, touching the amount of damages sustained by the vessel, is that 
given by the surveyors hère before she underwent the incidents of the 
voyage home. 

I will assess the damages recoverable at $1,000, adding interest at 
6 per cent, per annum from the date of the collision. 

As to the demurrage, the libelant is contending for the usual charter 
rate, which is, as stated by Capt. Hoben, eight cents per day per ton 
upon the net tonnage of the vessel. This rate, as is well known, is 
the one ordinarily stipulated for in charter parties, and is imposed in 
the way of a penalty for delay in loading. It does not purport to 
measure the earning capacity or value of the ship from day to day, and 
constitutes an agreement whoUy between the parties to the charter 
party. Where there is no other évidence touching the earning value, 
proof of the stipulated demurrage will be sufificient to make a prima 
facie case for delay incident to injuries arising from the fault of the 
respondent. Orhanovich v. Steam Tug America (C. C.) 4 Fed. 337 ; 
The Siliça v. The Lord Worden (C. C.) 30 Fed. 845 ; Thompson v. 
Winslow (D. C.) 130 Fed. 1001. But where the earning capacity can 
"be otherwise ascertained, it is the safer and better measure of relief. 
■"The gênerai rule in collision cases," says Hawley, District Judge, 
sitting in the Circuit Court of Appeals (The Columbia, 109 Fed. 660, 
671, 48 C. C. A. 596, 607), "is that the measure of damages is the 
actual loss sufïered." See, also, The Armonia, 81 Fed. 337, 36 C. C. 
A. 338. The language of Mr. Justice Brown in The Conqueror, 166 
U. S. 110, 137, 133, 17 Sup. et. 510, 516, 519 (41 L. Ed. 937) covers 
the case completely. He says : 

"It is not the mefe fact that a vessel is detained that entitles the owner to 
demurrage. There must be a pecuniary loss, or at least, a reasouable eertain- 
ty of pecuniary loss, and not a mère inconvenience arising from an inabillty to 
use the vessel for the pnrposes of pleasure, or, as was said by Doctor Lushing- 
ton in The Clarence, 3 W. Rob, 286: 'There must be actual loss and rea- 
sonable proof of the amount.' In other words, there must be a loss of profits 
In its commercial sensé. In ail the cases In which we hâve allowed demurrage 
the vessel has been engagea, or was capable of being engaged, in a profitable 
commerce, and the amount allowed was determined either by the charter 
value of such vessel, or by her actual earnings at about the time of the col- 
lision." 

The charter value of a vessel may be considered to be the market price 
of her hire. And, says Mr. Justice Brown in another place in the 
same opinion: 

"The best évidence of damage sufCered by détention is the sum for whicli 
vessels of the same size and elass can be chartered in the market." 

This market value is sometimes, perhaps often, difficult of ascer- 
tainment. It foUows, therefore, in the absence of proof of such value, 
that the next best criterion for determining the loss sustained by de- 
lay is the vessel's earning capacity, if that can be measurably ascer- 
tained. 
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ilâ the case at bar, by agreement of counsel, a statement was ad- 
mitted in évidence for the: considération of the court of the average 
netseaiînîngs of the Marthe Roux for five consécutive years immedi- 
ately.preceding the casualty, which shows the rate of suçh earnings 
to be ^G francs and 65 centimes per day, or about $95 per day of our 
money.:; This standard I deena to be more satisfactory than the stipu- 
lated demurrage for loss of time in loading, and I am therefore im- 
pelledito adopt it as the-better measure of damages for the delay. 
This holding has the authority çf The Providence, 98 Fed. 133, 38 
ce. A.6?0. 

The Marthe Roux intfended sailing on the 35th of December, and 
wouldîhave done so, had it ftbt been for the coUision. The report of 
the survÊyorS was completed on the 31st, and no good reason is shown 
why i^ecould not hâve saijed immediately thereafter. There should 
beallowed, therefore,, as demurrage seven days' delay at $95 per day, 
or. $686>' with interest at 6 per cent, per annum from the tinie of the 
accident. ; V • ■ . ^ ' : --■;•■ .,, 
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. '';j'^ÎDlstrIct Court, S. D.'-Geotgla, S. W. D. Mài^cli 14, I&IO.) ' 

Ir Af>V£I(6IE BpSSESSION .(S 7i'*)— COLOB OF TiTLE— FRAUD. , 

/ 'ipierç ône In possessifs of land under eolor bf tltle belleves In good 
fâlîh.'Wthôut moral- frfcudi tbttt hla tltle Is good, sticU t)ossession for the 
.statutbry period, aocording to the Georgla law, Is sufflcient to confer an 
• ; ft)3Bolïite tltle ,byi adrerge, po^se^slon thq^igh the color of title Is In fact ,in- 
..y^P^!; inere légal Jraud, In that hé knew, or should hâve khown, that a de- 
ctBiN, Jn hîs ehàin of tltle was InVaild, being Insuffleiént. ■ 
' [Ed; Note.— For otiier cases, sée Adverse Possession,. Oent Dig. §| 415- 
429; Dec. Dlg. § 71.*] 

2. CoxJBTS (§367*)— Fedebai., CQiTBT9^BxJî.œs or DECISION. 

, âQ' a eondenmation proceedlng In. the fédéral court to acquire tltle to 
1 land tnGeorgla, whethej?,:certaln elainifihts of the fund had tltle to tjie 

land.fcy adverse possession under color of title depended on the law of the 

stap^.andwas not a question concerhlng which ihe court could form ai 

, in(î§pendent judgment, , , , ^, .; 

; ;#i(ÎJote.-^Forother çagfes, see dourts, Cent. Dig. |§ 958, 959; Dec. Dlg. 

■StatetJaws as ruleSiOfideclsionsi In fédéral courts, see notes to Wilson 
T. iPecEln; U O. C. A. 71 ; HUl V; Hite, 29 C. G. A. 553.] 

Condemnation proceedings by the United States of America against 
One X^t ofMvatid for BiainbridgeiPost Office and others. On pro- 
ceedings ior the distribution ; of the agréed value of the land. Judg- 
ment awarding the proceeds to Byron B. Bower, Sr., and others. 

AlexanderAkerman, Assti U. S.'Atty. 

Hawes &P(^ttle, for thé Bower claimânts. 

Pope Sî Bennet, for the ;^pwell claimants. 

. SPEEK/'Distritt Judge.'The (Question before thé court is a con- 
trôyerey dver the disti-ibMôh of a fund to be pâid by the government 

•For other cases see eame toplo & § numebb In Dec. & Ain. Digs. 1907 to date, & Rep'r Indexe» 
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for the site of the post office building in Bainbridge, Ga. The lot 
bas been purchased from Byron B. Bower and others, who are in 
possession. Upon investigation of the title, it appeared that a daim 
adversely to the vendors would be made to one-half of the purchase 
price agreed upon. The adverse claimarits are the legatees under the 
will of B. F. Powell, deceased. In order to quiet the title, the govern- 
ment bas instituted condemnation proceedings, and made service upon 
ail of the claimants. Thèse came in and filed their answers, consented 
to the condemnation at the agreed priée of $7,500, and prayed that 
this sum be paid to them in the proportion as their interests might re- 
spectively appear. 

Upon the call of the case for trial, the following consent decree 
was ehtered : 

"Thls cause coming on to be heard upon the pétition and rule nisl heretofore 
granted, and the answer of Byron B. Bower, Sr., Indlvidually, and as trustée 
for his children, Byron B. Bower, Jr., E. V. Bower, G. G. Bower, D. R. Bower, 
J. D. Bower, and il 0. Bower, and each of sald children indlvidually, and upon 
the answer of Kansas N. Mills, Fannie M. Prlestly, Willle B. Powell, and Bar- 
tow F. Powell, it is ordered and adjudged by the court, ail of the said parties 
consentlng thereto, that the value of the premises in dispute, to wit [describing 
the property], be and the same is hereby deereed and adjudged to be the sum 
of $7,000.00. 

"It is further ordered and adjudged, ail ,of said parties consenting thereto In 
open court, that ail question aS to the clalm of title between the respective de- 
fendants be determined by the court without the intervention of a jury, and 
that the court may enter a decree flxing and vesting the title to the sald prop- 
erty in the défendants, or either of them, and directing that the United States 
of America pay over said sum of money, to wit, seven thousand five hundred 
dollars ($7,500.00), to the défendants In whom the title is thus deereed to be 
vested, in such proportions as may be fixed by said decree. That upon the pay- 
ment by the United States of America of said sum of money to the parties de- 
ereed by the court to be entitled thereto that the title to the af oresaid prem- 
ises shall be vested In the United States of America, free and clear from ail 
right, and claim of any and ail of said défendants. 

"In open court this February 11, 1910. 

"Bmory Speer, United States Judge'. 

"We consent to the foregolng decree: 

• "[Signed by counsel for ail parties]." 

This hàving been done, the parties to the controversy each offered 
évidence in. support of the cônflicting titles. The Bower claimants 
having bedn found in possession, it was conceded that the Powell 
claimants must assume the burden of proof. Thèse claimants based 
their claim of title upon the will of their father, B. F. Powell, dated 
September 17, 1869, devising ail of his property, real and personal, 
to them. It did not appear that thèse claimants had inheritable blood, 
and their reliance was solely upon the will. 

The next introduced was a certified copy of a deed made by H. B. 
Waugh, sherifï, to B. F. Powell, the testator af oresaid. This deed 
was dated January 1, 1870, and conveyed à half interest to the lot in 
dispute. The deed recited that this interest had been levied upon and 
sold as thè property of one Moses Singleton under an exécution issued 
upon the fbreclosure of a mortgage to the intereSt made in favor of 
B. F. Powell by said Moses Singleton. A regular chain of title was 
shown fromjthe state of Georgia to a partnership, Tuggle & Single- 
ton, composèd of Thomas S. Tuggle and Mqsçs Singleton. The last 
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link in this çliain was a deed f rom John Harrell, W. W. Harrell, and 
J. T. Wimberly to the partnership aforesaid, and was dated October 8, 
1863. . .. 

Now, the parties in possession, who for the sake of convenience 
we may term the "Bower claimants," exhibited in évidence a regnlar 
chain of title from Thomas S- Tuggle to theraselves. This Tuggle, 
itwill be observed, was,one of the firm of Tuggle ,& Singleton above 
mentioned. They also introduced a decree of the superior court of 
Decatur county, Ga., rendered at the May term, 1874. This was 
entered in the case of Thomas S. Tuggle v. O. G. Gurley, adminis- 
trator of Moses Singleton, deceased, William Powell, administrator 
of B. F. Powell, the testator above mentioned, Robert G. Hall, Wiley 
Pearce, and Henry G. Singleton. This appears to hâve been a con- 
sent verdict and decree. The original bill in equity, upon which it 
was entered, was brought by Tuggle against Singleton on March 5, 
1867. It asked f or the àppointment of a receiver, and for an account- 
ing betWeen the partners. It was alleged therein that Tuggle and 
Singleton had entered into a partnership in 1863 for the pu.rpose of 
conducting a livery stable business in Bainbridge; that Tuggle re- 
sided in^ Golunibus, Ga., had advanced nearly ail of the money ; that 
Singleton qperated the property, and failed and refused to account 
to Tuggle for any of the profits or proceeds of the business. Upon 
this bUl, as appears from a certified copy from the minutes of the 
superior > court of Decatur county, an interlocutory order was made 
for the , àppointment of John P. Dickinson as receiver. This was 
done at the April term, 1869. The consent decree, above mentioned^ 
was rendered at the May term, 1874. It contained the following 
clause: 

"AVe alsq find that the mortgage made by Moses Singleton to B. F. Powell 
on the 31st day of October, 1866, so far as the mortgage relates to the real 
esta te hereinbef oxe descrlbed, was unauthorized and void at the tlme It was 
made and Is now void, and ail sales under and by vlrtue of any judgment ob- 
tained vipon the same, so far as said Judginent and sales relate to the real es- 
tate hereinbefore described, arevoid and-passed no title." 

The Powell claimants objected to the introduction of the decree as 
évidence upon the ground that B. F. Powell was not a party défend- 
ant to the original bill, nor made a défendant by any of the amend- 
ments which had been jntToduced in évidence; and on the further 
ground that the administrator had rio:right to consent to the uecree 
had he been served. The Bower. clajmants sought to meet this objec- 
tion by showing by the oral testîmony of B. B. Bower, Sr., that in 
1873 he was of counsel for Thomas S,, Tuggle, had prepared and 
filed an amendment to the. originar bill, in which amendment Powell's 
administrator çùrri testàiîiento annejco was made à party défendant, 
as were others who claimed liens upon this lot, but the amendment 
had been lost, and had riever been recorded- 

It was also shovyn by testimony, in paroi that Moses Singleton had 
purchàsed a hpïïse,ànd lot :f rom B. F. Powell for the sum of $8,000; 
that he-'bpùghtithé same on crédit, and, in order to secure the pay- 
ment, he gave, a mortgage to Powell on the house and lot purchàsed 
frohï him» and also, ihcluded in the mortgage his undivided balf inter- 
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est in thé stable lot of Tuggle & Singleton, hère in controversy. Sing- 
leton failed to pay the $8,000. Powell foreclosed his mortgage, levied 
upon both properties, had them sold at sheriff's sale, bought them in,, 
and took the sheriff's deed above mentioned. This proceeding was 
attacked by the Bower claimants upon the ground that the property 
was in the hands of the receiver of the superior court, and that the 
levy of the sheriff and the sale thereof without permission or au- 
thority from the court was null and void. 

It further appears that after the consent decree in 1874 Tuggle 
went into possession of the stable — that is, the lot in controversy, and 
remained in open, notorious possession until his death in 1893 — that 
his widow and one son conveyed their interest in this lot to Thomas 
W. Tuggle on July 6, 1894; that Thomas W. Tuggle conveyed to A. 
L. Townsend and G. F. Westmoreland on October 7, 1898, for a valu- 
able considération. It appears from the oral testimony that Townsend 
& Westmoreland entered immediately into possession of the property, 
and occupied a building thereon as a law ofÊce. On October 31, 1899, 
A. L. Townsend conveyed his half interest to B. B. Bower, Sr., and 
on September 14, 1900, Westmoreland conveyed his half interest to 
the children of B. B. Bower, Sr., and on December 22, 1899, B. B. 
Bower, Sr., conveyed his half interest to his children, who are the 
Bower claimants hère. The testimony is undisputed that the Bower 
claimants hâve been in the open, notorious, peaceable, and uninter- 
rupted possession of the property since September 14, 1900. The évi- 
dence is also undisputed that the Powell claimants hâve never been 
in possession, hâve never paid any taxes on it either to the city, the 
county, or the state, while the Bower claimants, and those under whom 
they claim, hâve since 1873 been in possession, and hâve been paying 
the taxes. The will bî B. F. Powell was dated September 17, 1869. 
Ail of the Powell claimants are mentioned in that will. The youngest 
of them, therefore, must be at this time more than 40 years of âge. 

The law of Georgia governing this controversy is found in the Civil 
Code of 1895. This provides : 

"Sec. 3588. Aetual adverse possession of lands by Itself, for twenty years, 
shall glve good title by prescription against every one, except the state, or per- 
sons laboring under the disabllltles hereinafter speeifled: 

"Sec. 3589. Adverse possession of lands, under written évidence of title, for 
seven years, shall give a like title by prescription. But if such written title be 
forged or fraudulent, and notice thereof be brought home to the claimant be- 
tore or at the time of the commencement of his possession, no prescription can 
be based thereon." 

There is no question as to the aetual possession of the Bower claim- 
ants at least for seven years, nor is there any question that they held 
this possession under written évidence of title. 

It is, however, contended for the Powell claimants that B. B. Bower, 
Sr., whose conduct in this sensé would afifect ail the Bower claimants, 
was not a bona fide holder of the title without notice of the conflict- 
ing title of the Powells, but that he knew at the time he purchased that 
the latter had a claim of title, and, further, that in 1874 Bower had 
drawn the bill seeking to cancel their title, had conducted ail the nego- 
tiations, and had written eut the consent decree. It was further cpn- 
178 F.— 22 
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tended that Hé wàs an emineilt laWyer, and therefore lôiéw tHat the 
decree was void as to the PoWellsi In support of this contention there 
is cited the case of Hunt v. Dunn, 74 Ga. 123. In that case the Su- 
prerrie Cétirt of Georgia declared: 

"It Is ùnquestlonably true that the written title on whlch a possession Is 
based, to sustaln a prescription, miist be nelther forged nor (ràudulent, If 
'notice': of the fraud or forgery 'be brought home to the clalmant before or at 
the commencement of hls possession.' * . * * The section of our Coàe under 
considera.tlon was designed to protect a possession Tield under a title acquired 
in good falth, and not one taken lii diferegard of the rlghts <Jf a;nother person of 
whose title the clalmant had heen informed; and about wMch, with proper In- 
quiryi he might bave had full knpwledge, if he had made the .requisite effort 
to inform hlipself." 

NoW, it was not contendesd by the Powell clâimants that B. B. 
Bower, Sf., had been guilty of any moral fraud. It is insisted, how- 
pver, thât he is responsibk for légal fraud in thàt he knew of the 
Powell; tîtle, and also knew or tought to hâve known that the decree 
attemptin| to cancel that title was void in law. B. B. Bower, Sr., 
testified t&t he had no idea at the time he bought the property that 
the PoWells had any rights at âll in it, that he believed firmly then, 
and bélieves now "that their rights were ail eliminated by the decree." 

While full weight may Well be given to this testimony of Judge 
Bower, âmôre complète answer to the contention of the Powell 
claimantà seems to be found in the case of Lee v. Ogden, 83 Ga. 325, 
10 S. E. 349, decided subsequently to Hunt v. Dunn, supra. In the 
later case the Suprême Court ^bserved as follows : 

"Coûnsei for'the plaintliff in error relied on the case of Hunt v. Dunn, 74 Ga. 
120. That case seems to be In direct cônfllct with the unlform rulings of this 
court. See the cases cited in Ware v. Barlow, stipra [81 Ga. 1, 6 & E. 405]. It 
does not çitetbese cases, nor overrule them, and; we axe disiwsed to follow tbe 
earlier cases, and those made since! the décision in 74 Ga. If the doctrine an- 
nouhced in 74 Ga. be correct, thére is no Use for the doctrine of prescription. 
• • ♦ Wben the doctrine of prescription 18 Involved in a suit In ejectment, 
good falth is ohe of the main «lements in the case; and, as we baye unlformly 
held, mère notice of an outstandlng title is not évidence of bad falth. Good 
falth Is not inconsistent with such notice. If a person buys land In good falth, 
bellévlng hé is obtainlng a good tltlé, and enters Into possession thereof, and 
remàihS thère continnously, tminterruptedlyji peaceably, etc., for seven years, 
that possession rlpens into à 'gbod title, whether the title he purchased orlg- 
inally wàfe good or not. Thé ver^y object àt the doctrine of prescription is to 
make à bâd title good when the'necessary requlsltes bave been complled with. 
Of coursé,' tf a person purchases land in bàd falth, knowlng that tbe title he 
pUrchasea is fraUdulent, It can never rlpen into a good titlé. • • •" 

The court then observes : 

"While we cannot overrule the case of Hunt v. Dunn, supra, one of our as- 
sociâtes beingprbvldentlally absent, and ûo réquest having been made to us to 
review it, we exprès our decided disapprobation of thed-oçtrine annouuced : 
therein." ; ■; ., -'■■-'.■; !■,,, .'l,-; :• 

It seehi^ tlear enough' froiii this qubtation thàt but for providen- 
tial intérfèj^ëncé Hunt y. Dunn wquld' hâve been reversed, and tli-^t, 
in any everit, i't hâs been Ifeft by Geprgià's suprême appellate tribunal 
in a whdllj^ 'discrèdited status. . 

In â isioté récent case the Suprême '.Court of the statè has con- 
tribûtedtO'thë" jurisprudence of the country a discussion of such 
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fraud, moral and légal, as will vitiate a légal title. The conclusion 
seems to be final, and, as it affects the title to real esta te in Georgia, 
is, of course, conclusive on this court. The case is Bower v. Cohen, 
126 Ga. 35, 54 S. E. 918, and was decided in 1906. The doctrine 
there annoilnced is as follows : 

"If the prescrlber clalms under color, and the wrlting Is forged or fraudu- 
lent, and he has notice of the same before or at the time of the commencement 
of tfie possession, no prescription can be based thereon. Civ. Code [1895] §§ 
3584, 35®. The fraud contemplated by thèse provisions of the law is not mère 
légal fraud. It is that class of fraud denomlnated moral fraud. That Is, there 
must be something in the transaction whleh charges the conscience of the pre- 
scrlber. Wingfleld v. Virgin, 51 Ga. 143; Ware v. BarloWj 81 Ga. 1 [6 S. E. 
465il ; Bilis V. Dasher, 101 Ga. 8 [29 S. E. 268] ; Street y. Collier, 118 Ga. 470 
[45 S. E. 2Ô4]. An honest mlstake of law as to the effect of the wrlting can- 
not, of course, amount to a moral fraud as àgalnst the true owner. In the prés- 
ent case, a lot of land partly Improved and partly unlmproVed was sold at a 
tax sale In 1884, as unreturned wild land. Thls sale was vold. Brown v. 
Powell, 85 Ga. 603 [11 S. E. 866] ; Hutehlns v. Tenant, 73 Ga. 95 ; Southern 
Bank & Trust Co. v. Wilcox Lumber Co., 119 Ga. 519 [46 S. E. 668]. The 
plalntlfE was the purchaser at the sale. At the time he bought it was an open 
question as to whether the sale of improved land under a proceedlng by a tax 
coUector describlng it as wUd land was valld. In Gardner v. Donalson, 80 Ga. 
71 [7 S. E3. 163], Sir. Chlef Justice Bleckley said that there was donbt as to 
whether such a sale would be invalid. When the plaintiflf bought in 1884 un- 
der the belief that he obtàined a good title, he madé a mlstake as to the law. 
Certalnly he is not to be Chargea with bad faith or moral obllqulty because he 
decided the doubtful l^al question in the wrong way. When he took the 
sheriff's deed and wentinto possession of the land, the law presumed that he 
bought in. good faith, and it was Incumbent upon those who attacked his claim 
of tlUe to overcome thls presumptlon. In order to overcome it, it must appear 
by a prépondérance of évidence that the transaction, so far as his connection 
with it was concerned, was talnted wlth moral fraud ; that Is, that there was a 
covinous intention in procurlng the deed. I-ee v. Ogden, 83 Ga. 329 [10 S. E. 
349]. If when he went into possession, he believed that he aequired title to the 
property, the fact that he made a mistake as to the law could not make hlm 
guUty of moral fraud." 

This statement of the law of Georgia, afïording as it does a rule 
defining the essential requisites of title to real estate, is constraining 
on this court. It is not in that class of questions about which the 
courts of the United States may form an independent judgment. 

Since it is conceded that the burden is upon the Powells to show 
that Judge Bower's connection with the title was tainted with moral 
fraud, and since nothing has been oiïered to rebut the direct and posi- 
tive statement of that experienced practitioner and jurist that he 
believed his title was good at the time he purchased it, and went into 
possession, his testimony must be held conclusive upon this point. 

It is insisted that Judge Bower ought to hâve known that the de- 
cree was void. This is by no means clear; and, after considering ail 
of the façts adduced, is it clear that the decree was void ? During ail 
the years in which the Bower claimants hâve been in continuons, un- 
interrupted, open, notorious, and peaceable possession and use of the 
property_ with written évidence of title of the most formai character, 
none of the Powell claimants were Under any légal disability to insist 
upOn their alleged rights. They paid none of the burdens impûsed by 
the State, ' county, or municipal governments upon the land. AU of 
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thèse weré àssuiîled ahd paicl by the BowersJ "Vigilantibus non dor- 
mîentibils le^és stibveniunt." .; j , 

It-seems that the dorfnant claim of thèse Pdwell claimants who 
came sdntteSvhat irregùlarly into the world (whîch irregularity under 
the law of Georgia could not possibly haveibeen corrected) would hâve 
remained quiescent but for the fact that the lot in days long gone dese- 
crated by a livery stable, but afterwards redeemed by the érection there- 
on of a structure devoted by Judge Bower to the law, and to the lucu- 
brationés yiginti annorum of his lawyer sons, had at last beèn selected 
by a grateful country aga site for the public buildjng dedicated to the 
service' of a county named for its bright. naval hero, Decatur, and of 
a city whqse patriotic forefathers immortalized it with another name 
glorious in t^e annals of oiir séa power, Bainbridge. 



In re CANUET LUMBBR CO. 
(District Court, g. t). Georgia, E. D. Mareh 18, 1910.) 

1. Salbs. (i 179*) — Bankbuptcy (§ 145*)— Rbcoveby of Pubchase Pmce— De- 

fenses^Failure of Considération. 

Under the law of Georgia the purchaser of a machine cannot defeat a 
recovery of the purchase price, on the ground of failure of considération 
becau'se of misrepresentations In its sale as to its effectlveness, where sucU 
purchaser accepted the machine and used it for several months until ad- 
jùdged a banlirupt, and in the meantime renewed one of the purchase 
money notes ; nor can Its trustée In bankruptcy avail hlmself of such 
failure of considération for any purpose. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 456-468; Dec. Dig. 
§ 179 ;• Banliruptcy, I>ec. Dig. § 145.*] 

2. Bankruptcy (§ 140*) — Propebty Furchased on Conditional Sale— Kbc- 

LAMATioN BY Seller. 

The seller of a machine to a bankrupt under a contract of conditional 
sale reserving tltle untll payment of the purchase price, which contract 
was recorded, hf^ld entltled to reclalm the machine or Its proceeds, when 
sold by the trustée in bankruptcy, without repayment of the portion of the 
price paid, where the machine had beeu used by the purchaser for several 
months and untll it had deterlorated lu value more than the amount of 
such payment. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In the matter of the Canuet Lurnber Company, bankrupt. On péti- 
tion of the Gibbes Machinery Company, intervener, to review order of 
référée. Order reversed. 

A. L,. Alexander, for intervener. 

Saussy & Saussy, for trustée. 

SPÉ;ER, District Judge. The Gibbes Machinery Company filed an 
intervention in this case, in which it was alleged that it had sold to 
the banki-ypts, the Canuet Lurnber Company, a 32 horse power traction 
engine, with attachments; that this was done prior to bankruptcy. It 
was alleged that thé parties had enter ed into a contract of conditional 
purchase and sale; that this contract was duly recorded in Effingham 

•For other cases see same topic & § numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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county, where the bankrupts resided, and where the traction engine 
was to be used. It is insisted that under the terms of the conditional 
contract and agreement ail title to the engine was reserved in the 
vendor, and that the property does not constitute any part of the assets 
of the bankrupts, and that the trustée in bankruptcy, representing the 
unsecured creditors, has no property interest therein, except that he may 
exercise the right of the Canuet Lumber Company, devolving upon 
him, viz., that he might pay the petitioner the entire balance due on 
the machinery, and thus acquire title to the engine. It is further al- 
leged that the engine is not worth the balance of the purchase price, 
and there is no possible equity for the gênerai creditors. The inter- 
vener further allèges that the engine and attachments had been sold to 
the Canuet Lumber Company for the sum of $3,600, $800 of which 
had been paid in cash, and notes payable quarterly given for the bal- 
ance. Copies of thèse notes are attached to the pétition. The prayer 
was that the property be surrendered to him, the intervener. 

In his answer the trustée denied the rights set up by the intervener 
on several grounds. One was that the contract reserving the title to 
the engine had not been properly witnessed. This the référée disposes 
of by holding that, since the notes attached to the contract were prop- 
erly witnessed, this must be regarded as a sufiScient attestation of the 
contract itself, as the notes and contract constituted one instrument. 
This holding of the référée seems to be justified upon principles of 
equity, and, besides, nobody excepts to it. 

Another ground is that the intervener failed to pay or tender back 
the $800 which had been received as a part of the purchase money. 
And the third, which we deem the principal ground, is that the inter- 
vener had agreed to furnish a traction engine suitable for hauling logs 
from the woods to the mill of the bankrupts, and guaranteed that the 
engine would do the work required ; that the purchasers had not only 
made the cash payment of $800, but had paid freight on the engine, 
$195.10, and had eut and prepared roads, which it was intended that 
the traction engine would traverse, at a cost of $200 ; that the lumber 
Company was at an additional cost of $300 for the loss of labor of a 
large number of hands, who were compelled to remain in a state of idle- 
ness for a period of about two months, during which time the engine 
was broken down and wholly unable to work. There is an additional 
charge of $111 for freight on machinery necessary to restore the en- 
gine to a state of perfection, which it was guaranteed to possess ; and 
there is an additional claim for $500 damages alleged to hâve been sus- 
tained by reason of the fact that the engine was not properly con- 
structed and was not suitable for the work intended. There is a 
prayer for the recoupment of ail of thèse sums. No claim is made for 
the wear and tear upon the temper and nervous System of the officers 
of the Canuet Lumber Company. 

The engine itself, designed by the Canuet Lumber Company to 
expedite the deforestation of the yellow pines of historié Effingham, is 
described as: 

"One 32 H. P. Reeves traction engine complète, as per catalog, wlth the fol- 
lowing extra parts, to wit: Jaeketed boiler ; steam jet wlth liose ; low down 
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pump ; spécial steel tank, wilh fuel bunker for rear ; 12" extension for diive 
wheel; winding di^nm or spool." 

: The learned référée has filed an elaborate opinion, citing the case of 
Hays V. Jordan, 8& Ga. 743, 11 S.- E. 833, 9 L. R. A. 373. H.e adopts 
the rule there stated, and quotes it as f oUows : 

"Whére, after payment of one of the notes and default In subséquent pay- 
mwtt.itllevendors brfng bail in troverj and eledt to take tbe piano under Code, 
§ 3i56a, l)efore they ean reeover it they must retum the amount paid them, 
aft*ç deductlng a proper sum for the use of the instrument, if such was of 
any value ito the défendant-— sùçh sum, with Interest, to he found by the jury 
from tiie évidence, and tië piano to be teturned to the plaintlffs upon payment 
to the défendant of this sum." 

His conclusion is thatthe vendor should recoyer his engine,. but 
should pay to the trustée the $800 received as the initial cash payment, 
less a déduction of a.proper anipunt for the use of the engine, if the 
use was of any value to the def endantj The référée observes: 

"TheriSi Isîilot one scintilla of. évidence in. the case toi show what tliat use 
wf s woBtft, whlch would enable a, court; fo, #x an amount. We regret its ab- 
serLce.in t^e.reçprd, as its présence would, epablç, the court to arrive that niuch 
neàtei" to a jiist and sàtisf actory flnding.' But the responslbility of supplying 
évidente' dôes not rest on tlie court. ît vèty often has to work on scant mate- 
Fialv ndtl<!lng the meanwhile that fuUer Justice could hâve bèen arrived at if 
the,evldence had been fuUer." \ 

There is nb gainsaying thèse propositions, and they are supported by 
his récitals from the testitnbnyof Mr. Canuet; 

"Thati^Qilhe whole resuit of his expérience with the traction englue he was 
damaged irather than beneflted by its use." 

The référée annourices that this — 

"testitnony vould be inadmissible in support of any recoupment calling for an 
aflarmative assessnient bf damages, but may be considèred by way bf défense 
in négation of any claim that the use of the engine was rémunerative or had 
any value. ' It is," he sayfe, "theonly évidence on the subject in the record. 
In the absence of any évidence as to the value of the use of the engine, the 
court is una.bleto aljpw for any." 

The ref eriee àdds : . ■ ; 

"On the whole case we avoid naaklng any décisive flnding on the questions 
of f allure of éonsideration, or rt^Coupment, for the rêàsons above stated. We 
find," he continues, "that the intêfvener is entitled to reeover his traction en- 
gine, with the extra parts sold, upon payment to the trustée of the sum of 
$800, without déduction for the use of the engine. and that if the intervener 
signifies within à reasonable tlriie — whlch Is hereby fixed at 15 days from the 
date herebf-^-his unwlUingness to pay over to the trustée the said amount and 
itake the engine, the trustée should, by an appropriate order to be heréafter 
' graùted, sell the said property at publie outcry, and the proceeds of such sale 
be dlvlded between the interyener and the trustée in the ratio which $2,600 
bears to $SQO. ït is accordlngly so ordered, adjudged, and decreed." 

The trattion' ehgine w'âs. exposed to sale by ordef of the learned 
référée. It brought the sum of $750. This sale was by consent, and 
the proceeding hère, in lieu of the return of the engine, is to obtain an 
order appropriating the price it brqught at the sale to the intervener's 

claim. .,; -ji .■:■'.,■::::..'-,..;, • ,, ■ 
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While the intervener has prevailed in his contention before the réf- 
érée, the resuit is he has net only lost his engine, but he must pay to 
the trustée the sum of $330 for the privilège of contending before the 
référée that he was entitled to payment therefor. 

We regret our inability to agrée, as we usually do, with thèse findings 
of the distinguished and experienced référée. The intervener seeks 
to recover a traction engine, and he seeks this upon a written contract 
reserving the title in him until he was fully paid. This claim cannot be 
defended upon the ground that the évidence is silent as to whether or 
net the engine was valuable to the lumber company which bought it. 
This is especially true where the référée déclines to pass upon the plea 
of failure of considération, which means in this case that there were 
such fraudulent misrepresentations on the part of the vendor as to 
the value and effectiveness of its engine as would defeat a recovery of 
the purchase price agreed upon. 

The officers of the Canuet Lumber Company bought this engine with 
their eyes open, or at least they ought to bave been open. If there was 
an inhérent worthlessness in the traction engine, and fraudulent mis- 
representations relative thereto, the défense might be good; but the 
Canuet people were familiar with the roads of the country upon which 
they purposed tô use the engine, and, if they bought an engine unsuit- 
able for their particular work on such terrene as they must traverse, 
it is their fault, and not the fault of the vendor. The use of the trac- 
tion engine is well known. They are utilized in portions of Europe to 
draw trolley cars. They were used by the British in South Africa at 
times to draw the trains of the army of Lord Roberts. It appears from 
the évidence in this case that a neighbor to the Canuet Lumber people 
bought one of thèse engines and used it to raise logs out of a boom. 

It seems that the main objection was it would bog up in muddy 
places, and would not run well over a sandy road. Thèse objections 
would probably apply to ail pondérons engines. No matter what verbal 
assurances the canvasser for the sale of this engine may hâve given to 
the Canuet Lumber Company, they must be bound by their written con- 
tract, unless there was such fraud or mistake in its procurement as 
would avoid it. It does not appear from the contract that the Gibbes 
Machinery Company guaranteed that this heavy engine would not bog 
up in a swamp, or would pull a heavy load through a sand bed. W. 
B. Canuet, the purchaser, testified that it "would pull an awful load 
on a good road." He seemed to hâve little complaint beside its bog- 
ging down in low, wet places. He complained that it had "too much 
power," but admitted that the power could be regulated, and adds : 

"It was working up to the time we wéut into bankruptcy. We were haullng 
logs with it.',' 

The Canuets took off from the engine a right-hand wheel, which 
they deemed to be superfluous. This the agent of the machinery com- 
pany claimed was a balance wheel. The learned référée also quotes 
from the testimony of Mr. Canuet with regard to a damaging state- 
ment on the part of Mr. Ayres. The latter was the agent of the inter- 
vener. On a hot July dày the engine misbehaved and ran out of the 
road. Ayres was sent for, and had to get under the engine for the 
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purpose; oJ^iadjusting it. The évidence is silent as to whether the fires 
were .withdrawn, or the steam in the boiler discharged ; but, be this as 
it may, while Ayres was under the- engine attempting to correct the 
mischief , he exclaimed to Canuet ; 

"I do not blâme you. I would not ihave the damn tbing either." 

This remark of Mr. Ayres, under the circumstances, probably in- 
duced the détermination of the référée that he would not "find deci- 
sively" on the failure of considération. 

"The trustée is affeeted wlth every equlty which would affect tbe bankrupt 
hlmself, if he was asserting tbose rlghts and Interests." Isaac on Conditional 
Sales in BanUruptcy, § 17. 

The trustée, then, is met by the fact that the Canuet Lumber Com- 
pany accepted the engine and used it from the raiddle of Apriî until 
June 16, 1907. They renewed the note for the first payment, and used 
the engine, hauHng two truck loads of logs at a time, up to the time 
they went into voluntary bankruptcy in August. 

The rule upon this subject is fixed by the Suprême Court of Georgia 
in I^unsford v. Malsby & Avery, 101 Ga. 39, 28 S. E. 496, as foUows: 

"ïhe plea of failure of considération, in so far as it rested upon the alleged 
unsuitableness of the machine for the purpose for which it was intended, be- 
cause of certain defects existing thereln, could not avail the défendants under 
the évidence in the case. The notes were not signed by the défendants until 
after they had examined the machine and tested it with the aid of the agent 
of the plaintiffs. It is true that, after examlnlng the machine and thoroughly 
testing it, the défendants came to the conclusion that it would not perform 
the service that it had been represented it would perform — that Is, griud cot- 
ton seed at the rate of 50 to 75 bushels per hour, and of such fineness that the 
product could be used for a fertUizer. In the case of Harder v. Carter, 97 
Ga. 273 [23 S. E. 82], which is analogoug to this branch of the présent case, it 
was held that: 'Even if the machinery for the agreed price of which the ac- 
tion was brought was in fact defective or worthless, yet as the défendant, aft- 
er the most complète and ample opportunity for trying and testing it, and 
with fuU knowledge of its charaeter and of ail its alleged defects, deliberately 
promised in wrlting to pay for it, he could not thereafter set up in résistance 
to sach action tbe défense of failure of considération predicated upon alleged 
defectiveness or worthlessness of the machinery.' See, also, the case of Amer- 
ican Car Company v. Atlanta Street Rallway Company, 100 Ga. 254 [28 S. 
E. 40]." 

The case of Hays v. Jordan, 85 Ga. 743, 11 S. E. 833, 9 L- R. A. 
373, rehed upon by the référée, does not seem to b'e as clearly in point 
as Lunsford v. Malsby & Avery, supra. The machine in Hays v. 
Jordan was a piano. The différence between a piano and a traction 
engine is perhaps distinguishable. A piano is not ordinarily subject 
to rapid détérioration. It may be otherwise if the performer is a person 
of great vigor, and attempts to render such compositions as the "Battle 
of Prague" of May 6, 1757, and of which Carlyle declared it "sounded 
through qll the world, and used to deafen us in drawing rooms within 
man's memory." Of course it would be unjust to allow the seller to 
take a piano, in good condition^ after receiving a large part of the pur- 
chase price, and give no account for the amount received. An ordinary 
piano, we believe, is not worth as much as this traction engine, the price 
of which was $2,600. A clause in the contract stipulated : 
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"It Is further agreed that the said parties of the second part sliall keep the 
property above descrlbed m good condition and repalr, and shall not do or 
suffer any act to be done whereby the value of the same as securlty for the 
debt shall be Impaired or weakeued." 

How well they complied with this agreement may be inferred from 
the fact that they dispensée with a portion of the machinery, and that 
after six months' use it was sold at pubHc outcry for only $750. We 
think the burden would be on the Canuet Lumber Company to show 
that they kept it in repair, and the degree of value which had been 
maintained in the adjustment of any equities between them and the 
vendor. While there were doubtless accidents in the use of this en- 
gine, and while this was unavoidable, it is plain enough that it must 
hâve been of much value to the Canuets. One of them testified that 
his engineer was an "Irishman, and," he continued, "I was right be- 
hind him. I was punching him for ail he could get out of it. He was 
there for that purpose." 

For thèse reasons, we are compelled to differ with the learned réf- 
érée, and we conclude that the Gibbes Machinery Company bas fully 
established its title to the values representing this engine in the hands 
of the trustée, and an order may be taken directing that the sum re- 
alized from the sale of the machinery in controversy be paid to the in- 
tervener, and that the trustée pay the costs of this proceeding. 
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(Circuit Court, W. D. Arkansas, Ft. Smith Division, October 7, 1907.) 

1. Pleadinq (§ 400*) — Defects Which May be Cubed— Want or Aveement 

AS TO JUBISDICTION. 

In a suit in a state court to cancel a eontraet for the sale of certain 
land and for an injunction and a receiver, the property having been so 
described that the chancellor and the receiver knew what property viras 
to be selzed, and sonie of it having been seized, and afterwards retained 
by the party in possession, and a bond having been given under the chan- 
cellor's directions, the court dld not lose jurisdletion because of a failure 
of counsel to allège In the bill the county in which the property was slt- 
uated ; sueh def ect being curable by amendment. 

[Ed. Note. — For other cases, see Pleading, Dec. Dlg. § 400.*] 

2. Ejectment (I 120*) — Judgmekt— Execution. 

Execution of a judgment for the recovery of real estate involves the 
issuance of a vvrit of possession, commauding the marshal to seize the 
property and place the successful party in possession. 

[Ed. Note. — For other cases, see Ejectment, Dec. Dlg. § 120.*] 

3. CouBTS (§ 500*) — State and Fedebal Coubts— Jubisdiction. 

In a suit in a state court to cancel a land eontraet and for an Injunc- 
tion restralnlng a eonveyance of the property to any oiie other than th(> 
complalnant in such suit, the court, having appointed a receiver, there- 
after modlfied the order so as to permit one of the défendants to glve 
bond for the property, condltioned that he would hâve it forthwith on a 
subséquent day named in the order and limlted the receiver to taking an 
Inventory of the property. The receiver was subsequently discharged, 
but later reinstated with the rights and powers specified in the ordef 
modifying his powers under the original appolntment and so remalned. 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SeM, that the bond for the modifleation pf such order was iiot a f ortli- 
' eomlng boAd, but a eommon-law bond, and that, though the receiver did 
HOt tafee act^al possession of thê realty, the saine was nevertheless in 
custodla legls, and hence complalnant during the pendency of such suit 
could not maintalh ejectment in a fédéral court agalnst the tenant of the 
receiver. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 1408; Dec. Dlg. § 
500.*] 

Bill by William D. Waters against Edwin Shinn. Bill dismissed. 

Jo Johnson, for plaintiff. 

BuUock & Davis, L,. C. Hall, and J. B. McDonough, for défendant. 

ROGERS, District Judge. The plaintifï, William D. Waters, fîled 
in this court on March 8, 19G7, a complaint at law against Edwin 
Shinn, containing two counts, one in the nature of ejectment, and the 
other in the nature of forcible entry and detainer. Summons was is- 
sued the same day, delivered to the marshal on March lOth, and served 
on the défendant on March 21st, following. On April 29, 1907, the 
plaintifï filed an amended complaint in ejectment. It is alleged in the 
complaint that the properties described therein are situate in the county 
of Yell, in the state of Arkansas. Pretermitting any notice of other 
pleadings in the case, the défendant Shinn, on June lOth, filed in this 
court a pleading denominated a "plea in abatement," in four para- 
graphs, and later, on July 8, 1907, filed an amendment to the second 
paragraph of his answer. In the first paragraph of the plea in abate- 
ment the défendant says that: 

"At the time of the flllng of the plaintiff's complaint, this défendant was 
In possession of the property therein described under and by vlrtue of the 
ordersof the chaneery court of .Yell county, Ark., for the Dardanelle district 
in a suit there pendlng involving the same subject-matter and the possession 
of the same property described in plaintiff's complaint as aforesaid, and 
wherein the sald William D. Waters has been made a défendant by orders 
of the sald chaneery court ; that sald property was at and before the filing 
of plaintiff's complaint, ànd Is now, under the control and in the custody cl 
one W. Er. Tatum, as receiver, duly appolnted by said chaneery court ; that 
dh the 27th of May, 1907, by an order of Hon. Jeremiah M. Wallace, judge 
of said chaneery court, at ehambers, the sald Sunny Park Hôtel, together 
wlth ail the fixtures and Personal property therein belonglng, was leased for 
the summer seasQu of 1Ô07 ta one Joseph Evins, ail of which wlU appear by 
référence to a certifled copy of the records of said chaneery court hereto at- 
tached and marked 'Exhlblt A' ; that the défendant has no interest in and no 
title whatever in and to the sald property described, ail of which he is ready 
to verîfy." 

To this answer is attached certain exhibits setting forth the orders 
of the chaneery court of Yell county. They will be referred to later. 
In the amendment to the second paragraph of the answer just 
, qubted, the défendant says: Thât on August 87, 1906, one W. T. 
Dunbar instituted an action in the chaneery court of Yell county, Ark., 
for the Dardanelle district, against Joseph Evins, Charles Grusendorff, 
Stella Grusehdorflf, his wife, and the said Dunbar, daiming therein to 
be the ownei- of the lots and parcelg. of land in controversy in this ac- 
tion, and prayed the court to cancel a certain contract theretofore en- 

•Eor other cases see same topio & § numbeb In Dec, & Ara. Digs. 1907 to date,'& Rep'r Indexes 
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tered înto between the plaintiff and the said Charles Grusendorff and 
Stella Grusendorff relative to said lands, and also for an injunction 
restraining said Evins from conveying said lands to the said Grusen- 
dorffs or any other person other than the plaintiff. That afterwards, 
to wit, on the 14th of September, 1906, the said Dunbar, by amend- 
ment, made J. P. Winchester, R. P. Howell, and W. D. Bell parties 
défendant thereto, and prayed for the appointaient of a receiver to 
take charge of ail the property described in said original complaint 
and in controversy in this action, and held the same subject to the 
further order of the court therein. That, in pursuance of the prayer 
of the said plaintiff, the chancellor of said district, on the 13th of 
September, 1906, appointed W. L,. Tatum receiver of ail said proper- 
ties until the further order of the court. That said Tatum filed his 
bond and took the oath of office as such receiver and entered upon the 
discharge of his duties. That afterwards, on the 14th of September, 
1906, an order was entered by said chancellor modifying said order ap- 
pointing the receiver so as to hmit the power of said receiver to the 
taking of an invoice of the property, goods, and chattels and choses 
in action belonging to the défendants or any of them until September, 
1906, upon condition that défendants give a forthcoming bond in the 
sum of $1,000 to plaintiff. That défendant W. D. Bell was at that 
time in possession of said property, and in compliance with said order 
executed said bond and retained possession thereof. That afterwards, 
to wit, on the 19th of September, 1906, Charles and Stella Grusendorff 
and W, D. Bell filed their joint answer to said amended complaint, 
in which it was alleged, in substance, that said Bell had become the 
owner of ail of said property by purchase from his codefendants, and 
the said Stella Grusendorff denied the title of said plaintiff to said 
property. That afterwards, to wit, on the 8th of January, 1907, the 
said plaintiff Dunbar filed a motion before said chancellor, at chambers, 
to dissolve said injunction and discharge said receiver, which said mo- 
tion was granted, and said receiver discharged by said chancellor at 
chambers. That afterwards, to wit, on the 17th of January, 1907, the 
said défendant, W. D. Bell, filed in said cause his supplemental and 
amended answer to said cross-complaint, alleging, in substance, his 
ownership to said property in controversy. That during the pendency 
of said suit said Grusendorff had fraudently conveyed said property 
to Thomas B. Latham through the procurement of Jo Johnson, at- 
torney for said W. T. Dunbar, and praying that said Thomas B. 
Latham and Jo Johnson and said Grusendorffs be made parties de- 
fendant to said cross-complaint and be enjoined from disposing of 
said property, and for other relief. That upon the filing of said sup- 
plemental answer to the cross-complaint, the said chancellor made an 
order therein directing process to be issued against the said Johnson 
and Latham, and ordering that they and the said Dunbar be enjoined 
from bringing any suit or action for said property, and from in any 
manrier disturbing the possession of said W. D. Bell, his agents or 
lessees, and further ordering that the said lessee be reinstated as to 
both real and personal property. That on the 4th of February, 1907, 
the said chancellor made an order setting aside the order made on 
January 8, 1907, discharging said receiver and dissolving said injunc- 
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tidn, and reinstated said injunction and restored said property to the 
possession of said receiver as the same was before making said order 
of Januar}^ 8th. That afterwards Bell dismissed his cross-complàint 
without préjudice as to Latham. That afterwards, on the 19th of 
March, said Bell liled his amended and supplemental answer to the 
cross-complaint against his codefendant, Joseph Evins, the Grusen- 
dorffs, Jo Johnson, Latham, and William D. Waters, alleging that he 
was the owner of said property by purchase from Stella Grusendorff, 
and that said Grusendorff, pending said litigation, had fraudulently 
caused the sarne to be conveyed to Thomas B. Latham by said Evins, 
and said Latham had conveyed the same to said Waters in fraud of 
said Bell's right, and prayed a warning order against Grusendorff, 
Latham, and Waters, and summons to be issued against Evins and 
Johnson, and that ail of said défendants be enjoined and restrained 
from further conveyances, iricurnbrances, and suits touching the title 
and possession of said property, or any of them, except the suit pend- 
ing in this court which had been previously brought on the 8th of the 
same month, and that warning orders and summons were duly issued 
as prayed for. That on the 23d of March said court ordered said re- 
ceiver to lease the hôtel building situate upon the said property for 
the seaspn pi 1907, directing that the said Bell should remain in cus- 
tody of said property under said receiver until the same was leased. 
That on the S8th of May, 1907, said property was leased to said Joseph 
Evins for the season of 1907 by said receiver, and that said Evins was 
then in possession thereof under a lease, and that the défendant Shinn, 
at the time this action was instituted, was holding said property as the 
agent of and under said receiver so appointed as aforesaid by said 
court. Copies of ail the orders of the chancellor relating to the sub- 
ject-matter of this answer are filed and made exhibits with the answer. 

The amendment to the second paragraph of this answer is in the 
nature of a plea in abatement ; the contention being that, inasmuch as 
this property is in the hands of the receiver of the chancery court of 
Yell county, the suit in ejectment in this court cannot be maintained. 
To this plea in abatement the plaintiff has filed a motion to strike for 
the f ollowing reasons : Because the same incumbers the record ; be- 
cause it is not in response to the order of the court requiring the de- 
fendant to file exhibits to his answer ; because it tends to mislead the 
court in the construction and effect to be given said exhibits ; and be- 
cause it fails to show, or tends to show, that either of the parties,, 
plaintiff or défendant in the alleged suit pending in Yell county 
chancery court for the Dardanelle district, hâve any title or muni- 
ments of title to the property in controversy. 

The plaintiff also files exceptions to the exhibits: First, because 
the same, and each of the same, are incompétent and immaterial; 
second, because the same together do not set up a défense to plaintiff's 
right of action ; third, because Exhibit F was an order made by the 
chancellor on his own motion and not at the request of either party and 
in violation of the joint request of both parties to the suit, and because 
the court had no power to lease the property at the September term,. 
1906, and no power to make an order reinstating it at the February 
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terni, 1907; fourth, that plaintiff excepts to Exhibits H and I be- 
cause they are incompétent and immaterial, having been made after 
the action in this court was brought; fifth, plaintiff excepts further to 
each and ail of said exhibits, because, in paragraph 1 of defendant's 
answer, it is admitted that défendant Shinn was in possession of said 
property at the time of the filing of this action, that defendant's an- 
swer admits that Evins had title to ail said property at the time he con- 
veyed the same to plaintiff's grantor, that said answer and exhibits 
show that, if there is any suit pending in the Yell county chancery 
court for the Dardanelle district, it is an équitable suit, and if the par- 
ties thereto hâve any claim a:t ail they hâve only an équitable claim, 
that if the receiver holds any of said property he holds having only 
an équitable claim, and if he is in possession of said property it is only 
an équitable possession, and therefore the exhibits are incompétent. 

Plaintiff also filed a demurrer to the amendment of the second para- 
graph of defendant's answer. The grounds stated are as follows: 
Eirst, because the amendment to the second paragraph does not state 
f acts sufficient to constitute a défense ; and he demurs to the second 
paragraph because the exhibits and original papers in the suit in the 
Yell county chancery court do not state facts sufficient to identify 
the property in controversy in that suit, it not being shown that the 
property was situate in Yell county, in the state of Arkansas, and that, 
especially as to block A of the Mt. Nebo Improvement Company's ad- 
dition to the said town of Mt. Nebo, there is no description thereof 
in the chancery court suit in the Yell county chancery court. 

I am of opinion that the motion to strike out the exceptions to the 
exhibits, and the demurrer, are ail referable to a single point, i. e., what 
was the status of this property in the Yell county chancery court at 
the institution of the suit in this court? An answer to this question 
involves a careful examination of the record of the Yell county chan- 
cery court up to and including the 8th of March, 1907, when the prés- 
ent suit was brought in this court. 

I hâve made a very careful examination of the pleadings and en- 
tries in the Yell chancery court up to and including the 8th of March, 
1907, and it would be very difficult to find a record containing more 
irregularities. But in the considération of that record the court is 
not to be governed by the précise facts as they appear in the record, 
but rather by what, under the libéral practice of amendment in this 
state, may be properly and rightfully brought into that record. Mère 
errors of description of property, errors that may hâve been committed 
by the chancellor, errors that may hâve crept into the pleadings, and 
ail matters of that kind, which are the subject of amendment, are 
matters which are for the considération of that court exclusively, and 
must be treated by this court as they would be treated if they were 
properly and timely presented to the chancellor of that court. For 
instance, it is stated in the demurrer that none of the property which 
was ordered in the hands of the receiver in that court, and which it 
appears from the record is under the control of the court now (wheth- 
er rightfully or wrongf ully, it is not necessary now to say) , is not de- 
scribed in any of the pleadings as being situated in the county of Yell,. 
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in the stâte of Arkansas. But that is the subject of amendment. Up- 
on suggestion, no doubt the amendment would be made. The prop- 
erty waS dèseKbéd so thàt the charicellor and the receivéf- knew what 
property was tb be seized, a*id ît sêems it was seized (sortie of it), and 
was afterw'ards retained by the party in possession and a bond given 
under the direction of the chancellor. Burely it would not be con- 
tended for a moment that the chancellor would lose jurisdiction of the 
case becauSè, by inadvertence of the counsel. it was négléCted to state 
in what cbùtïty the property Was situate. Both of the parties knew 
what propettjir was to be seized, undér the direction of the court, by 
its receiver. Ail matters of that kiiîd must be treated as if the plead- 
ings were amended so as to show that the property was in the county 
in which it wasrèally and in truth situate. In other words, it is not 
for this court to décide whether the property now in the hands of the 
chancery court of Yell county was regularly and rightfuUy seized, or 
not. That is a question exciusively for that court; and, a chancery 
record being uïider control of the chancellor until final decree, ail ir- 
regularities of every description which intervene af ter the institution 
of the suit are subject to correction, The United' States Court for 
the Eighth Gircuit has so held. 

Having said this much as tb the manner in which the records of the 
Yell chancery coilrt must be treated, I come to examine the exact 
status bf the case at the time this suit was brought, to wit, on the 8th 
of March, 1907;. - -The suit in the Ydl chancery court was brought by 
W. T. Dunbar against Joseph, EvinS; Charles Grusendorff, and Stella 
Grusendorff. The scope of the hill was to compel Charles and Stella 
Grusendprff to deliver ail évidence ofclaim on and to the lots in con- 
troversy, and that; said évidences be rescinded and canceled, and to 
compel the défendant Eyins to exécute title to the property to the plain- 
tiflf. îThis complaint, as stated-^ ,was filed on the 8th of March, 1907. 
It asked for neither injunctiow norjîreceiver. On the 13th of Septem- 
ber before answer was filed, the plaintiff filed an amendment to his 
complaint, whereby the scope .of the original bill was enlarged, and 
J. R Winchester, Robert p. Howell, and W. D. Bell were made de- 
fendants and a receiver was asked for. On the same day the chan- 
ceUor a.ppointed W. L. Tatum receiver, with full power, and on the 
foUowing day the said Tatum: qualified by taking the oath of office, 
filing his bond, and on the same day the following order was entered: 

"Now on this day, on motWn ôf défendant to modlfy the order heretofore 
made on yesterday appolnting the receiver in this case, it is ordered that the 
aforesaid order ^(.ppolnting the recpiyer herein is modified to limiting the pow- 
erS pt the receiver to taliing an invoice of the property, goods, chattels, and 
chçfses in action bôlonging to the défendante or any of them until September 
19, 1906, at which time notice is given that motion wlll be made before the 
Yell chancery cbUrt : at Dardahèlle , to discharge said receiver. This orderi is 
granted upoij xMndition that défendant» give a f orthcoming bond to plaintiff 
in the sum of $l,É!Op with surety tp \ié approved by the clerk of said court, 
upbn thé approval whereof ail prdeeedlngs under the aforesaid order appolnt- 
ing: the receiver in this actldn' is istay«d until the further order of the Yell 
chancery court, : or Oie chaHcellOrtUereof in vacation." 

On the same day oneof the défendants, W. D. Bell, and his sure- 
ties, entered into a bond as follows; 
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"We, W. D, Bell, as principal, and L. C. Hall, K. C. Bullock, aud M. L. Da- 
vis, as sureties, do bind ourselves that the property mentloned in the order 
of the court appointing W. L. Tatum as reeeiver In the above-entltled cause, 
whieh property the said court ordered the said Tatum as reeeiver as afore- 
said to take into hls possession or so much thereof as was in the possession 
of W. D. Bell at the date of maklng said order and the selzure by the said re- 
eeiver, shall be fortheoming before the chancery court and subject to its fur- 
ther orders herein at its adjourned term thereof to be held on the 19th of 
September, 1906 ; or that we will forf elt and pay the sum of $1,000 as ordered 
bythe court. Otherwise this obligation shall be nuU and void." 

Which bond was accepted and approved by the clerk. 

On September 19th the Grusendorfïs and W. D. Bell filed their sepa- 
rate answer to the plaintiff's complaint and amended complaint, in 
which they specifically denied practically ail the allégations in the orig- 
inal and amended complaint, and conclude their answer by asking for 
the discharge of the reeeiver, the dissolution of the injunction, the dis- 
missal of the bill, and that the title of the property in controversy be 
vested in the défendant W. D. Bell. On the 20th of September Win- 
chester and Howell both filed their separate answer, the contents of 
which is unimportant so far as this question is concerned. On the 
19th of September the défendants, the Grusendorfïs, Bell, Evins, Win- 
chester, and Howell moved the court to discharge the reeeiver, which 
motion was heard on pleadings. exhibits filed, and oral testimony of 
witnesses and argument of counsel, and the motion to dissolve was 
overruled, and the order of September 8th, modifying the order ap- 
pointing the reeeiver, was continued in fuU force and effect until 
further ordered. It does not appear that any other steps were taken 
in référence to the order appointing the reeeiver. and the order modify- 
ing that order, until the 8th of January. On the 8th of January the 
plaintifï Dunbar presented a written motion to the chancellor of the 
Yell chancery court, in which he moved to dismiss his action as to 
the défendant Joseph Evins only, to dissolve the injunction granted 
on plaintiff's complaint, and to release the reeeiver. On that motion 
the chancellor entered an order as f ollows : 

"At Chambers, Danville, Arkansas, January 8, 1907, on considération of the 
within application, the injunction is dissolved, and the reeeiver is discharged 
as prayed, and this instrument is ordered to be flled with the papers in the 

case." 

While the order last quoted purported to dissolve an injunction, it 
does not appear, up to that date, that any injunction had ever been 
granted. The reeeiver, however, was discharged on the 8th, but 
the chancellor made no order dismissing the suit as to Joseph Evins. 
On the 7th of January, 1907, the day before the injunction was dis- 
solved and the reeeiver discharged as prayed, the défendant Joseph 
Evins conveyed the property in controversy to Thomas B. Latham. 
who was not at that time a party to the suit. On the 16th of January 
the défendant W. D. Bell fîled a cross-complaint, in which it is charged 
that Jo Johnson had procured the Grusendorffs to convey the prop- 
erty in controversy to Thomas B. Latham, who, it is alleged, was rep- 
resented by Jo Johnson, Dunbar's attorney, and a deed taken in Dun- 
bar's interest. To that cross-complaint Jo Johnson, Thomas B. Lath- 
am, and the Grusendorffs were made parties défendant, and a tempo- 
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rary restraining order was iriade by the' chancellor of the Yell chan- 
cery court enjoining the saidXatham and Jo Johnsôïi from executing 
any further conveyances or incumbrances upon the property involved, 
and that they be restrained from bringing any other suit or otherwise 
litigatmg; the Hght or title to said property in à'ny other court, and 
that the deeds made by Evins and the Grusendorïîs to Latham be can- 
celed. 

On that complaint an order was made that Jo Johnson and Thomas 
B. I^atham, and that Dunbar and Johnson and Latham, be restrained 
and enjoined from the sale, transfer by deed, or otherwise incumber- 
ing the property involved in the suit, and that they further be restrained 
and enjoined from bringing any suit or action or otherwise litigating 
the right of title to any of said property in any court, either in law 
or equity, other than the Yell couilty chancery court, and from in any 
manner disturbing the possession of the cross-complainant, W. D. 
Bell, his agents, tenants, or lesseçs. And it was further ordefed by 
the court that the receivership her^in be reinstated, and thàt the prop- 
erty, both real and personal, be and remain in statu quo, with ail the 
liabilities and rights of possession and seizure as it was before the or- 
der made by the judge at chambefs January 8, 1907, as fully as if no 
such order had been made. On February 4th the Yell chancery court 
entered an order setting aside the order of January 8, 1908, dismissing 
the injunction and discharging the receiver, and reinstated the injunc- 
tion and restored the property to the possession of the receiver just 
as it was before the order of January 8, 1907, was made. 

On the 6th day of February W. D. Bell filed an amendment to his 
separate answer, in which he.prayed that his answer be treated as a 
cross-complaint, and that the property known as block A, together with 
the hôtel fixtures, furnîture, etc., quieted in him, and that the title 
and ownership of said property be vested in him, and that the said 
Evins be by the court required to order and exécute and deliver to 
the cross-complainant, Bell, a deed conveying to him, as assignée of 
Stella Grusendorff, the property involved in said suit situate upon 
Mt. Nebo in Yell county, Ark., and for ail costs and other proper re- 
lief. On February 7th W. D. Bell moved the court to dismiss as to 
Thomas B. Latham without préjudice, and the same was donc, and 
Latham was ordered to go hence without day. By this order Latham 
ceased to be a défendant in thé suit; but the injunction as to him still 
remained in force. On February 8, 1907, the plaintiff Dunbar filed his 
motion to docket and dismiss his case. At the same time he filed a 
motion to dismiss, the case as, to Jo Evins, both of which motions were 
overruled by the chancellor. Oti February 8, 1907, on the motion of 
the plaintiff Dunbar, the injunction granted on January 17, 1907, 
against Dunbar, Johnson, and Latham, enjoining them from the sale or 
transfer, by deed or otherwise incumbering the property involved in 
" the suit and from bringing any suit or action in any other court, was 
dissolved. 

Such was the record of the Yell chancery court On the day on 
which the plaintiff, Waters, brought his suit in this court against the 
défendant, Shinn. An analysis of thèse orders discloses this state 
<}£ facts : The suit in the Yell county chancery court was brought 
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against Evîns and the Grusendorffs. Ail of the parties remained par- 
ties défendant up to the institution of the suit by Waters against Shinn 
in this court. On the 7th of January, when Evins made his deed to 
L,atham, the receiver had not been discharged ; but the order modify- 
ing the ordef appointing the receiver was in full force and effect, and 
Latham took his deed f rom Evins pendente lite. It also appears that 
on February 11, 1907, when Latham made a deed to the plaintiff, Wa- 
ters, Latham himself was not a party to the suit, and the inj'unction, 
as heretôfore'stated, as against him, had been dissolved. It also ap- 
pears that the object of the bill filed by the plaintifï Dunbar in that 
court was to compel Joseph Evins to vest title to the property in con- 
troversy in him ; and the cross-bill on the part of Bell was to compel 
the said Evins and the Grusendorffs to vest the title in him. A court 
of equity, therefore, had jurisdiction of the person of Evins, had ac- 
qùired jurisdiction of the property by the appointment of a receiver, 
and was proceeding to détermine the questions involved in the bill 
and cross-bill at the time the suit in controversy was instituted. Thé 
record is not clear as to whether the order modifying the order ap- 
pointing the receiver applied to anything except the personal prop- 
erty involved in that suit. The record shows that, under the order 
modifying the order appointing the receiver, the receiver made an 
inventory of personal property, but made no inventory of the real 
esfate. It appears in the subséquent proceedings of the court that 
the receiver, hdwever, had leased the property, and that, at the time 
of the institution of this suit against him, the latter was simply the 
agent of the receiver, claiming no title or interest whatever in the prop- 
erty. 

It may be well to remark at this juncture that it is not the province 
of this court to review the action of the chancery court of Yell county 
or déclare null and void, or inoperative, any order or orders or other 
steps that may hâve been taken by that court or by the chancellor there- 
of. That record is exclusively under his control, and the court in 
dealing with it must assume that whatever errors, if any may hâve been 
made by him, will be corrected by him in the final disposition of the 
case, and, if not, such steps will be taken as that his action will be re- 
viewed by a higher court, and ail errors properly corrected. Nor is 
it any part of the duty of this court, in determining the exceptions, the 
motion, and the demurrer, to détermine whether or not the pleadings 
and answer set up by défendant, Shinn, are sufficient in law, if true, 
to defeat a recovery in the présent action. The duty of the court 
now is to détermine whether or not the answer and plea in abatement 
set up such a défense as shown that the property in controversy was, 
when this suit was brought, and is now, under the control and guid- 
ance of the chancery court of Yell county. If it is, this case was im- 
properly brought ; if it is not, this case should proceed to final hear- 
ing. This is so, because if the plaintiff, Waters, has the right in law 
to prosecute his ejectment suit against the agent of the receiver of a 
State court in possession of real estate to a final judgment, he is like- 
wise entitled to the proceeds of this court to exécute that judgment. 

The exécution of a judgment for the recovery of real estate involves 
the issuance of the writ of possession which would command the mar- 
178 F.— 23 
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shal tô seize the property in the possession of the agent of the re- 
ceiyer of the Yell chancery court and to put the plaintiiï in possession 
thereof 4 , i This is preçisely what the courts havp held cannot be legally 
donc, be^cause it involves a coniiict of authority between state and fed- 
eral-CÔurts. Riggs v. Johnson County, 6 Wall. 166, 18 L. Ed. 768, 
approved in Rio: Grande Railroad Co. v, Gomila, 133 U. S. 483, 10 
: Suç. Gt*: 155, 33 L. Ed. 400. The court held in those cases that the 
jurisdiction of the court is net exhausted by the rendition of a judg- 
ment, but continues untilithat judgment is satisfied; that process sub- 
séquent to judgment is agessential tojurisdiction as process antécédent 
to judgment, observing that the judiçial power Mrould otherwise be in- 
complète and entirely inadéquate to the purposes for which it is con- 
f erred by the Constitution. Perhaps no more interesting or in- 
structive case can be found than that of In re Tyler, 149;U. S. 164, 13 
Sup. Ct. 785y 37 L. Ed. 689. This case was argued by eminent coun- 
sel, and ihvolved great constitutional, questions, as well as rules ap- 
plicable; to conflicts of jurisdiction between state and fédéral courts, 
•and wasdecided by an undivided court; the opinion being vi^ritten by 
Mr. 'Qiief Justice Fuller,rmany cases, state and, fédéral, being cited, 
and the whole doctrine being carefully gone over. 

But the. contention in this case is that when the, court entered the 
ordef; ôf September 14th,' modifying the order appointmg the re- 
ceiverj and permitting défendant Bell to give bond for; the property, 
conditioned that he would haye it forthwith on at subséquent day 
named in the order, and limiting the receiver in his duties to taking 
an intentory of the property, that the order ref erred to released the 
property, and it was subject to seizure ; in short, that it was no longer 
in custodia legis, and Was subj^t tû suit by any one in the hands of 
whomsôever it might be found. The answer to that is that the re- 
ceiver was not discharged; he was still the arm of ;the court with 
certain duties tô perform with regard to the property. He was 
subsequently discharged,. and still l&ter reinstated, with the rights, 
duties, and powers.sp.ecjfied in the order modifying his powers un- 
der the: original appointmeht, àtid so remained in office until this suit 
was brought. AU theorders are somewhat indefinite, and it is diffi- 
cult toisée preçisely what the ehancellor intended; but.it, is manifest 
that he-did not intend to surrender control of theprppçrtyj and a fair 
and libéral: construction of the record does not justify that conclusion. 

Authojrities are cited as to the effect of taking a forthcoming bond; 
but the bondtis not â statutory bond, nor a forthcoming bond, within 
the meaning of : that term. : It Was a common-law bond, and obviously, 
I think, applied to the personal property in possession by the. défend- 
ant Bell.: The effect, I thinky was to leave the receiver in possession, 
without power to disturb such property as Bell had in possession, ex- 
cepta to take" an inventory. Assume, therefore,; tha,t.the receiver,, al- 
thotigh in office, did not take actuai possession: of the realty, -and 
did not hâve such possession on at the time suit-wfts brought, what 
was the légal statusof, the property? .Could any other court seize it 
as it then stood? The .question is pot without difïiculty, and there 
are some différences of opinion disclosed in the adjudged cases; but 
it seems to be fairly well-settled in the fédéral courts. But before 
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discussing that question it is perhaps well enough to consider, briefly, 
the nature and office of the receivership in this case. The défendant 
is simply thé agent of the receiver, who was only the arm of the 
court. Neither the agent, the receiver of the court, nor the court had 
any interest in the property. If in the possession of the receiver, it 
was for its protection in the interest of the one whom the court should 
finally détermine to be entitled to it. 

In Booth V. Clark, 17 How. 330 (15 L. Ed. 164) the Suprême 
Court said: 

"He (meaning the receiver) Is a représentative of the court, and may by 
its direction take into possession every Isind of property which may be talien 
in exécution, and also that whlcti is équitable if of a nature to be reduced 
Into possession. But It is not consldered in every case that the rlght to the 
possession Is transferred by hls appointaient, for where the property is real, 
and there are tenants, the court Is virtually the landlord, though the tenants 
may be compelled to attorn to the receiver." 

In that event the court has not lost any control of the property, 
because it, is left in actual possession of the tenant. The receiver, 
who represents the court, will see that the tenant attorns to the court, 
who is the tenant's landlord, and whatever is received will be held for 
the rightful claimant, as it may appear. 

.The case of Wiswall v. Sampson, 14 How. 60, 14 L. Ed. 322, was 
a contest between the purchasers at exécution sale made by certain 
judgment creditors and thé purchaser of the same property under a 
sale through a receiver appointed by a chancery court. The bill in 
chancery was filed in the United States Circuit Court for the Southern 
District of Alabama February 7, 1843, and prayed for an injunction 
and a receiver. Both were refused. An appeal was had, and the 
case was feversed and remanded to the Circuit Court for further pro- 
ceedings. On the 15th of April, 1845, the chancellor made a final 
decree and referred the case to a master. He also made an order ap- 
pointing a receiver and directed a sale of the property. The receiver 
was actually appointed June 27, 1845, and on the same day the party 
in possession attorned to him. Meantime exécutions on two judgments 
in state courts of a date prior to filing the bill in chancery in the Unit- 
ed States Circuit Court were issued, and exécution liens acquired on 
the property by levy while it was in the hands of the receiver, in the 
manner statéd. The property was sold under the said exécution and 
afterwards sold by the receiver of the United States Circuit Court 
under the decree of that court. The court said: 

"The receiver v^as appointed on the 27 th of June, 1845, and on the same 
day Ticknor, who was in possession of the premises, attorned to him, who 
held possession untll the sale was made In pursuanee of the decree. It will 
be recollected that the exécution on the judgment In favor of Orouch & Sneed 
was Issued and levled on the 24th of February, 1845 ; and on that in favor 
of Fowler & Oo. April 7th of the same year; and that the sale took place 
under which the lessors of the plalntifC clalm, July 7, 1845. 

"At the time, theretore, of this sale, the receiver was in the possession of 
the premises, under the decree bf the court of chancery; In other words, the 
possession and eustody of Ihem were in the court of chancery Itself (as the 
court isdeemed the landlord), to abide the final decree to be thereafter ren- 
dered In the suit pendlug. * * * When a receiver has been appointed, 
hia possession is that of the court, and any attempt to disturb it, without the 
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]eave of ttie. c©urt flrst obtained, will be a eontemption tlie part of the person 
making it. ïhis: was held in Angel v. Smith, & Vfes. 3l35, both with respect to 
reeêlvers and sequestrators. When, therefore, a party is prejudleed by hav- 
ing àSreceiver .put in bis way, the course bas elther been to glve him leave to 
bring :an ej.ectmient, pr ;to permit bim to be examined pro interesse suc.: 1 
Jac. & W. 176; Broolts v. Greatbed, 3, Dan. Pr. 1984. And the doctrine tbat 
a récèiVér Is not to be disturbed extends. even to cases in whicb hè bas been 
appolùted fexpressly, Wfthout préjudice tb the rights of persons having prior 
légal or équitable interests. And the individuals baviug such prlor tnterests 
must, if, tlîey désire to avail tbemselves of them, apply to the court either for 
liberty to bring ejectment, or be examined pro intéresse suo ; . and thls, 
though their right to the possession is clear. [Bryan v. Oormiclc] 1 Cox, 422 ; 
[Anonymous], 6 Ves. 287." 

iThC; court then proceeds to point out the remédies the parties hav- 
ing- claims to or who are interested in the property in the hànds of a 
recidv^eï' haye, and then says : 

'"Mië settled rule, also, appears to be tbat where the subject-matter of the 
suit in equity is real estate, and whicb is takeu into the possession of the 
court pending the litigatiou, by the appointmeut of a receiter, or by séques- 
tration, thé titJ^ is bound from the flllng bf the bill ; and any purchaser, pen- 
dent» lltè, even for a valuable considération, comes in at his perU [Orof ts 
V. Oldfleld] 3 Swanst. 278, note; 2 Dan. Pr. 1267; [Anonymous] 6 Ves. 287; 
[Angel y. Smith] 9 Ves. 336; [Brooks v. Greatlied] 1 Jac. & W.; 178; 3 Dan. 
Pr. 1984. . . . 

"It bas been argued tbat a sale of the premises on exécution and purchase 
occasioned no interférence with the possession of the receiver, and hence no 
contempt of the autbority of the court, and tbat the sale therefore, in such a 
case, should be upheld. But, conceding the proceedings did not disturb the 
possession of the receiver, the argument does not meet the objection. The 
property is a fund in court, to abide the event of the litigation, and to be ap- 
plied to the payment of the judgment creditor, who bas flled bis bill to re- 
move Impediments in the way of his exécution. If he has succeeded in es- 
tablishing his right to the application of any portion of the fund, it is the 
duty of the court to see tbat such application is made. And, in order to efifect 
this, the coiirt must administer it independently of any rights acqulred by 
third persons, pending the litigation. Otberwise, the wbole fund may bave 
passed out of its hands before the final decree, and the litigation become 
frultless." 

And still later adds : 

"As we bave already said, it is sufBelent for the disposition of this case to 
hold that while the estate is in the custody of the court, as a fund to abide 
the resuit of a suit pending, no sale of the property can take place elther on 
exécution or otherwise, wiehout the leave of the court for that purpose. And 
upon this ground we hold tbat the sale by the marshal on the two judgments 
was illégal and void, and passed no title to the purchaser. 

"We are also Inclined to think that the question of title to the property 
under the marshal's sale is concluded between thèse parties by the judgment 
of the court in the proceedings on the pétition by the purchaser for the re- 
moval of the receiver, and to be let into the possession. This, we bave seen, 
is the appropriate remedy on bebalf of a person claiming a paramount légal 
right to an estate wbich bas been brought into the possession and sate-keep- 
ing of a court of chancery, pending the litigation in respect to it." 

The court may well stop hère; but I revert to the contention of the 
plaintiff, i. e., that the court lost possession of the property when it 
modifiée! its order appointing the receiver and received a forthcoming 
bond. 

In Adams V. Mercantile Trust Co,, 66 Fed. 617, 15 C. C. A. 1, the 
case was substantially this. In 1893 one Broughton filed a bih in a 



, WATERS V. 8HINN. 357 

State court in Florida against the Jacksonville, Mayport & Pable Rail- 
way & Navigation Company, to which the Mercantile Trust Company, 
trustée of a mortgage upon the railroad, was made a party, in which 
he claimed a hrst Hen upon the property of the railway company, al- 
leging its insolvency, and the existence of numerous other liens on- 
its property, and sought the appointment of a receiver and the sale 
of the road for the payment of the liens. On November 17, 1893, a 
decree pro confesso was taken against the trust company, and on 
March 6, 1894, after hearing on the answer of the railway company, 
the state court made a decree granting the prayer of the bill, and send- 
ing the case to a master to take account of the indebtedness. Sub- 
sequently on March 19, 1894, the said Mercantile Trust Company 
filed its bill in the fédéral court for foreclosure of its mortgage on the 
same railway company, and on the same day, on consent of the rail- 
way company, a receiver of its property was appointed by the fédéral 
court, which !took actual possession of the road. April 5th, following, 
the state court appointed a receiver of the railroad in the suit orig- 
inally brought by Broughton. On the 21st of May the receiver ap- 
pointed by the state court filed his intervening pétition in the fédéral 
court, seeking delivery to him as receiver in Broughton's suit of the 
property then in the hands of the receiver of the fédéral court. The 
question, therefore, was clearly brought before the fédéral court as to ' 
whether its receiver should surrender the property to the state court, 
or retain it and administer it himself. By the unanimous opinion of 
the Circuit Court of Appeals of the Fifth Circuit, it was held that 
the property should be surrendered to the state court, although the 
fédéral court had first acquired actual possession of it. Judge Far- 
dée used this language : 

"The suit instituted by Broughton In the state court against the Jackson- 
ville, Mayport & Pable Railway & Navigation Company brought under the di- 
rect control of the court ail the property of said railway company, to be 
administered for ail entitled te share the fruits of the litigatiou. The pos- 
session and control of the railroad were absolu tel y necessary to the exercise 
of the .iurisdlction of the court. The filing of the bill, and the service of pro- 
eess thereunder, was an équitable levy upon the property. Miller v. Sherry, 
2 Wall. 237 [17 L. Ed. 827] ; Kailroad Company v. Ppttus, 113 V. S. 116-124, 5 
Sup. et. 387 [28 L. Ed. 015]. Pendlng the proceedings in that court under the 
said bill, the said railroad and property may be said to be in gremio legis. 
Union Trust Company v. Rocltford, R. I. & St. L. R. Co., 6 Biss. 197, Fed^ 
Cas. No. 14,401 ; Rairoad Company v. Gomlla, 132 U. S. 478, 10 Sup. Ct. 155 
133 L. Ed. 400]. ïhe Mercantile Trust Company was made a party to the 
suit, and, so far as the record goes, is bound by the proceedings had therein." 

Prior to that décision Mr. Justice Bradley, in the case of Wilmer 
V. Railway Company, 2 Woods, 409, 427, Fed. Cas. No. 17,775, had 
held to a contrary doctrine. The Court of Appeals of the Fifth Cir- 
cuit declined to follow the décision of Mr. Justice Bradley and dis- 
tinctly approved the décision of Mr. Justice Woods, whose opinion is 
supported by a large number of authorities, state and fédéral, cited 
in the opinion to which I hâve referred. In conclusion, Judge Pardee 
said : 

"The views expressed by Judge Woods hâve been accepted and followed, In 
this circuit, at least and we fully concur therein, as a correct exposition of 
the law, and one particularly applicable to the présent case ; while the deci- 
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sfon of Mi-i justice Bradley, doubted bjr hlmself , is open to the objection that 
thereby jurlsdlctlon is frequentlyinade to dépend upon a race betvreen mar- 
shals aad sherlffs, likely to resuit tn unseemly controversies between tlie 
State and fédéral courts. Consideriijg the présent case, however, as one in 
whieh nèither the appointment nor the ousting of a receiver of any court Is 
Involved, but as presenting a question of comlty between state and fédéral 
courts, we are of opinion that the court below erred in not granting the appli- 
cation of the receiyer of the state court for the possession of the property 
which is 80 clearjy.necessary for the further exercise of that court's jurisdic- 
tioE, and to which possession we thlnk it so clearly entitled. The decree ap- 
pealed from la réVersed, and the cause remanded to the court below, with 
directions to enter an order and decree In favor of the interyener, restoring 
to his possession aiid to the possession of the state court the property of the 
Jacksonville, Mayport & Pable Railway &! Navigation Company." 

This case is important, in this, that it distinctly holds that the filing 
of a suit in equity, the nature and châracter of whicfh involved the di- 
rect control of the property in pontroversy, is an équitable levy uppn 
the property, and that pehding the proceeding in such court under 
the bill, as stàtec^, the property riiày properly be said to, be in gremio 
legis, or under the guidance of the law, and Mr. Justice Woods in his 
opinion in the same court said : 

"The coinmencément of the actloii, the service of jprocess, the,, according to 
some of the cases, simple comrùencettierit of the 'suit by the filing of the blU, 
is sufficient to give the court juriisdictiôn to the exclusion of ail other courts." 

In the case of Appleton Waterworks Company et al. v. Central 
Trust Company of New York,:93 Fed. 286, 35 C, C. A. 302, the same 
doctrine is approved. In this case the court says: 

"I am of opinion that the true Inquiry is one of actual cognizance by the 
court, and that the entry of an order upon the filing of the bill for any pur- 
pose Involved in the action, and especially one tending to possession by the 
court of the res, ià sufficient for jurlsdiction to attach wlthout waiting an ac- 
tual service of parties, and that thé orders entered on July 16, 1898, accom- 
plished that purpose in this case, v?i,thout regard to the eflfect of the attempted 
service of July 18th, which appears to bave giveii actual notice of the pro- 
ceedings and orders to the interested parties, and probably induced the coun- 
ter procèedings,iri the state court' ♦' ' * * This bill, as flled, states a case 
for rçceivership as necessary incident to the foreclosure, that the franchises 
aûd property are imperiled» in the hàtids' of the mortg^gee, and that it is es- 
sehtial to the coinplainant's relief to préserve the rents and profits as well as 
the mortgaged property; and to that end there must be possession by the 
court of the reS."' 

The case at bar falls clèàrly .within the twolast décisions from 
which I hâve quoted. The chancèry court of Yell county, Ark., at the 
institution of this suit, was in cdntrol of the property in controversy 
through its receiver. The nature and châracter of the case was such. 
as to make it necessary that the property should be protected, either 
by a receiver ;or an in j miction. 

It is no part of the duty of this court to say whether the Yell chan- 
cèry court has applied the. right -remédies or not. It has jùrisdiction 
of the property, and it cantiot.ibe lawfully disturbed by any other 
court, either state or fédéral, so long as it remains under the control 
and guidance of that court. .^Iferrors hâve crept into its record, they 
are subject to correction by that'court, and, in the eventof its failure 
to do so, the right of app'Cal tô the Suprême Court may be invoked 
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by either party to that end. It is not a question hère as to whether, 
if the case at bar were brought to trial, Shinn, the défendant, could 
show a title in himself ; indeed, it is not a question as to whether any 
title could be shown in the receiver, or in any one or other of the par- 
ties to the suit in the Yell chancery court. The bar to this suit is 
f ound in the f act thàt thé property is shown by the fecord and by the 
plea in abatement to be under the control and custody of the Yell 
chancery court. To that court ail parties must go for the assertion of 
any rights they may hâve legally or equitably to the property in con- 
troversy so long as it remains in the custody of that court. 

The motion to strike the exceptions and, the demurrer will be over- 
ruled. 



STATE NAT. BANK OF DENISON v. SYNDICATB CO. OF EUREKA 
SPRINGS, ABK-, et al. 

(Circuit Court, W. D. Arkansas, Harrison Division. Marcli 22, 1910.) 

1. Bankbtjptcy (§ 9*) — Bankeuptct Act— SiTPEBSEDiNG State Law. 

Bankruptcy Aet July 1, 1898, c. 541, 30 Stat. 544 (U. S. Oomp. St. 1901, 
p. 3418), does not supersede a state Insolvency law as to an insolvent 
corporation not wlthin the bankruptcy act. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 7-9 ; Dec. 
Dig. § 9.» 

Effect of national bankruptcy act on state insolvency laws and on as- 
signments for beneflt of creditors, see note to Carling v. Seymour Lum- 
ber Co., 51 C. C. A. 11.] 

2. Pledges (§ 53*) — Remédies op Pledgee — Election. 

A pledgee, on maturity of the debt seeured, may, at his élection, sell 
the securities pledged after notice to the pledgor, or he may foreclose the 
pledgor's right to redeem in equity. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. § 129 ; Dec. Dig. 
§ 53.*] 

3. Pledges (§ 53*) — Pledgkb— Enfobcement oe Collatéral. 

Where bonds are pledged as seeurity for a debt, the pledgee on the 
maturity of the debt is not bound to enf orce payment of the debt out of 
the collatéral, but has his élection either to enforee the collatéral when 
it matures, or proeeed personally agalnst the pledgor. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. § 129; Dec. Dig. 
§ 53.*] 

4. Pledges <§ 30*)^Pledged Cgllatekals— Pkoteotion— Dutt of Pledgee. 

Where corporate bonds were pledged to secure a debt, it was the duty 
of the pledgee, in the event that there was either waste or misappropria- 
tlon of the properties covered by thé dèed of trust securing the bonds, to 
use reasonable diligence to- secure the fruits thereof and to préserve and 
care fortheir payment. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. |§ 75-85 ; Dec. Dig. 
§ 30.*] 

5. CotJBTS (I 344*) — Fédéral Courts— Pbocedure—Pbocess. 

Where a bill filed in thé fédéral court to wind up the affairs of a cor- 
poration and distrlbute its assets also seeks the removal of an acting 
trustée uhder a deed of trust to secure bonds, and, in the event of the 
corporatlon's insolvencyi the appoiutment of a receiver, and the cahcella- 
' tioh of alleged frauduleht bonds held by nonresidénts of the district, suçh 

*For other cases p,e^ p»me topic & § numbee in Dec. & Àm. Digs. 1907 to date, & Rep'r Indexes 
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• ' rioBresidents may be bronght in by donstructive service asi provided by 
o.tBfi eighOi section of the act of MarcJi 3, 1875 (18 Stat..^73, c 138). i; 

[Ed. Note,— For otber cases, se^ Courts, Cent. Dig. | 917; Dec. Dig. 

■ :., 'iiSià.*], : , ,,^, ,;; , '■ ;, ; 

6. CouETs (§ 492*)7— JCtbisdiction— Fe:dbbai> an d State Courts. 

Where a bill was flled by tbe pl^dgee of corporate bonds in the fédéral 
court; to close the aff airs of a corporation, rémovè an àcting trustée for 
bondholdérs, ànd sécure the appolntmént of another, and, in the event oï 
the corporatton's insolveney, for thè appoiiitment of a receiver, and to 
cancel alleged frandulent bonds, the fédéral court acquired jurisdiction 
of tlie entire subject-matter, with tl^e rlght to détermine and administer 
the trust, regardless of any provisions of the trust déed, and hence, sueh 
court was not bo'uhd to recogiiize any subséquent order in proceedings 
afterwards brought in the state court for the appointment of a new trus- 
tée in accordance with the deed of trust. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1345 ; Dec. Dig. 
§ 492.*] 

7. CoBPOHATioKs (§ 506*) — Bonds^Pr'oceëdings by PI.ED&ÊE— Parties. 

In a suit by the pledgee of corporate bonds to protect the security from 
waste, for the appointment of a new trustée, the ternjiuation of the cor- 
poration's business, and the appointment of a receiveT, the pledgor, hav- 
ing ap equlty of rédemption in the bonds, was a proper party. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1971-2000; 
, Dec. Dig. I 506.*] 

rSuitby the State National Batik of Denison against the Sj'ndicate 
Company of Eurêka Springs, Arkansas, and others. Demurrer sus- 
tained on the ground of defect of ■ parties, and overruled on the other 
grounds. 

John T. Suggs, for complainant. 
Charles D, James, for défendants. 

ROGERS, District Jiidge. At the argument it was contended that 
this court was without jurisdiction to vvind up the affairs of the de- 
fendant, the 'Syndicate Company of Eurêka Springs, Ark. (hereafter, 
for convenience, called the "Syndicate Company"), because the bank- 
rupt law (Act July 1, 1898, c. 541,30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418]) has superseded the state insolveney laws. . Parmenter Mfg. 
Co. V. Hamilton, 1 Am. Bankr. R. 39, 173 Mass. 178, 51 N. E. 539, 
70 Am. St. Rep. 358 ; Hickman v. Parlin-Orendorff Co., 88 Ark. 519, 
115 S- W. 371 ; section 3, Am. Bankr. Law, approved July 1, 1898. 

There is a conclusive answer to this contention. Section 4, Am. 
Bankr. I^aw 1898, is as follows: 

"Sec. 4. Who may become bankrupts. — ^(a) Any person who owes debts, 
except a corporation, shall be entitled to the beneflts of this act as a voluu- 
tary bankrupt. (b) Any aatural perspn, except a wage earner or a person en- 
gaged chiefly in farming or the tillage of the soil, any unlncorporated Com- 
pany, and any corporation engaged principally in manufacturing, trading, 
printing, publlshing, or mercantile pursuits, owlng debts to the amount of one 
thoUsand dollars or over, may be adjudgeîd an involuntary .baukrupt upon de- 
fault 6r an Impartial trial, and shall be sùbject to the provisions and entitled 
to the beneflts of this act. Private bankers, but not national banks or banks 
incorpprated under stâtë or territorial laws, may be adjudged involuntary 
bankrupts." ' 

•For other «as'es see same topic & § numbeb in Dec. & Am. Digs. 1907 tô date, & Eep'r Indexes 
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It does not appear that the Syndicate Company falls within thèse 
provisions of the bankrupt law. if not, then the state insolvency laws 
are in force, and the gênerai jurisdiction of courts of equity is not 
affected thereby, so far as the Syndicate Company is concerned. 

Again, the status of the complainant as to being in a position to 
maintain the bill was assailed on two grounds : First, that complain- 
ant holds the bonds of the Syndicate Company as collatéral only ; sec- 
ond, that complainant must exhaust its remédies against its debtors, 
before it can subject its collatéral to the payment of its debts. 

Neither contention is sound. The complainant held the bonds of 
the Syndicate Company as pledgee to secure the payment of certain 
notes executed by the water company, payable to the order of W. M. 
Duncan, and by the latter assigned before maturity to complainant. 
In short, Duncan pledged the bonds to the complainant to secure the 
notes referred to. Now, what right did complainant acquire by this 
transaction? In Mitchell et al. v. Roberts, as Assignée (C. C.) 17 
Ked. 778, Judge Caldwell said : 

"A pledge is a ballment of personal property as a security for some debt or 
engagement. It is complétée! by a delivery of the property ; it does not trans- 
fer the title; it only glves the pledgee a lieu npon tbe property for liis debt, 
and the right to retain the possession until bis debt is paid. But the non- 
payment of the debt, even after It is due, does not work a forfeiture of the 
pledge ; the title remains in the pledgor until it is divested either by a fore- 
closure in equity or by a sale on due notice. Story, Bail. §§ 287, 286, 308-310 ; 
Eaw. Bail. i§ 245, 279. 

"Where the pledge is a chose in action, the term 'collatéral security' is now 
most commonly applied to the transaction, and is the term used by the par- 
ties in this case ; but this change of name has worked no change in the law." 
See, also, 22 A. & E. Enc. Law, 844, 893. 

The complainant, therefore, had two remédies, either of which he 
could hâve pursued on the maturity of the notes of the water com- 
pany, He could, after due notice to Duncan hâve sold the bonds, or 
he could hâve gone into a court of equity and foreclosed Duncan's 
right to redeem. True, the purpose of this bill, as it now stands, is 
not to foreclose Duncan's right to redeem ; but the complainant as 
pledgee acquired other rights than those just referred to. In 23 A. 
& E. Enc. L. 897, the author, under the heading of "Concurrent Remé- 
dies of Pledgee," lays down the gênerai principle as f ollows : 

"It is well settled that, where a chose in action or évidence of debt is as- 
signed as collatéral security, the pledgee, when the debt secured falls due, is 
not obliged to enforce the payment of the debt out of the collatéral, but he 
has bis élection either to enforce the collatéral when it matures or to proceed 
. personally against the pledgor." 

This principle is sustained by many authorities there cited in foot- 
note 5, both state and fédéral, including Arkansas. 

On page 899 of the same volume, the author, under the title "Duty 
of Pledgee to Pursue and Préserve Collaterals," lays down the gênerai 
principle in this language: 

"It is well settled that when a chose in action, such as a bond, note, or ac- 
cepted order on a third person, is transferred and delivered to a creditor as 
collatéral security, it is the duty of the pledgee to use reasonable care and 
diligence to make such collatéral available; that he is bound to use proper 
exertions to render the collatéral effectuai for the purpose for which it was 
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pleâgéd ; that If necessaryi he œust bring an action against the maker of the 
coUat^al.i, and that If, through hls négligence or wrongful act or omission, 
tlxe collatéral Is lost, he is âccoun table andliable to the pledgor In the same 
mâniiér {is a pledgee of goods ànd merchandlzé is liable tô the pledgdf i^ they 
are lost or destroyèd, through the pledgee's f allure to give them the necessary 
pr(rt«!tI6li and carè." 

And on page 901 of the same volume, the author, under the title 
of "pûty of iPledgee to Foreclose Mortgage," and the title "Where a 
Negdtiàble Instrument is Pledged," states the following principles : 

"Wbçrea mortgage is. asslgnéd by the holder thereof as collatéral security, 
it Is the duty of the pledgee to foreclose such mortgage when hè has a right 
to do so; and If through hls îault thé same is net foreeloséd, and the pledgoi- 
suffersiosB, the pledgee wlirbe held responsible." 

"Thei pledgee stands in the shoes of the pledgor, and it is hls duty to take 
such steps as are necessary ynder the law governing commercial paper, to pré- 
serve the llabillty of ail thé parties to the instrument.'' 

And an page 902 of the same 'volume,: under the:title"What Degree 
of Diligence Required of Pledgee in CoUecting Collâterals," the au- 
thor lays.down the gênerai principle as follows : 

"The rule Is that the pledgee must exercise ordinary and reasonable dili- 
gence to secure the fruits of the collatéral, but he is held to no greater degree ' 
of dlllgeilce, .and extraordlnary care and efforts In the Collection of the col- 
lâterals are àot necessary." 

I have said enough to shoi* that it is the duty of the complainant 
in this case in the event there is either waste or misappropriation of 
the properiies çovered by the deed of trust, to use ordinàry and rea- 
sonable diligence to secure the fruits of the collatéral, and to préserve 
and care for its payment. I need not pùrsue this subject further. 

Butthis bill has other objects thanthe winding up of its affairs 
and the distribution of its, assets. It seeks the rempval.^of the acting 
trustée , and the appointment, of another, and in the event. pf insolvency 
the appcfjintment of a receiver, and also to cancel the alleged fraudulent 
bonds held by the Pennsylvania défendants. No service has been 
had upon th^ t'ennsylvania défendants ; but it is quite certain they 
may be broUght into court constructively under section 8 of the act 
of March 3, 1875 (18 Stat. p. 473, c. 138)— Woods v. Woodson, 100 
Fed. 515, 40 C. C. A. 535; Mellen v. Moline Iron Works, 131 U. S. 
353, 9 Sûp. Ct. 781, 33 h. Ed. 178; Jellenik v. Huron Copper Min- 
ing Co., 177 U. S. 1, 20 Sut). Ct. 559, 44 L. Ed., 647— and the vaUd- 
ity of the bonds held by them inquired into, uppn the assumption, of 
course, that the Syndicate Company is insolvent as: alleged and con- 
ceded by the demurrer. And this brings us to the mOst important, 
as,well.as the most delicatp,, question involved, i. e., whether this 
court cah, on the allégations of the hill and the concessions of the 
demurrerj, remfive the Ceiitral Bank pf Eurêka Sprïpgs, as trustée, 
and appoint another in its j stead ; or, to put it in anpther , f orm, had 
thé state châricèry court the power of jurisdiction, when it appointed 
the Central Bank of Eurêka Springs trustée, to riîakesuch appoint- 
ment?" The federalçotiJfts,,àhd properly So, scrupulously respect the, 
acts of the state courts, hadwithin thescoppof their. jurisdiction and 
powers; but they insist,i and properly so, in maintaining their own 
jurisdiction, when once att-ached, from 'ail interférence by state courts. 
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An examination of the original bill in this case disdoses the fact that 
it was filed July 19, 1909, process issued, and shortly thereafter a 
motion set down for hèaring for the appointment of a receiver of 
the assets of the Syndicate Company, on the- ground of insolyettcy, 
and also for an. acçounting and foreclosure, sale, and distribution of 
its assets. Thèse mattêrs^ more fully amplifiedy appear in the amended 
bill of complaint. It is also shown, in both the original and amended 
bills, that, at the time the former was filed, the Citizens' Bank of Eu- 
rêka Springs had ceased to be the trustée of the Syndicate Company, 
and the trusteeship was vacant, and that no steps had been taken to fill 
said trusteeship in the state chancery court in which the case belonged. 

Waiving ail questions relating to the regularity of the proceedings 
of the said chancery court as to the incorrectness of the name of the 
Central Bank of Eurêka Springs, Ark., and its capacity to act as trus- 
tée for the Syndicate Company, the question arises on the f acts stated 
as td the power of the state châhcery court after this court had àc- 
quired jurisdiction bf the subject-matter to make any order in the 
premises by which this court must be bound. Of the plenary jurisdic- 
tion of courts of equity over the whole subject of trusts, and regard- 
less of any proyisioh in the deed of trust to remove a trustée for 
cause, or to fill âiVâCançy in the trusteeship, no argument or citations 
of authority need be ihdulged. 32 Enc. E.;& P, p. 9 et seq. 

In the case of William D. Waters, Plaintifï, v. Edwin Shinn, Défend- 
ant' (héârd in, this court in 1907) 178 Fed. 345, the question now in- 
vplyed was préséntéd,care fully considered, and determined. I quôte: 

"in Adams v. MercaatUe Trust Co., 66. Fed. 617 [15 0. 0. A. 1], the case was 
substantially this: In 1898 one Broughtou filed a bill in a state court in Flo- 
rida agftinst tlie Jacksonyille, Mayport & Pablo Raihyay & Navigation Com- 
pany, ito which the Mercantile Trust .Qompany, trustée of a niortgage upou 
the railroad, was made a party, in which he claimed a flrst lieu upon the prop- 
erty of the rallway Company, alleging its insolvency, and the existence of 
numerous other liens on its property, and sought tbe, appointment of a re- 
ceiver and the sale of the road for the payment of the liens. On Npvember 
17, 1893, a decree pro confesso was taken against the trust company, and on 
March 6, 1894, after hearlng on the answer of the rallway company, the state 
court made a. decree granting the prayer of the bill, and sendlng the; case to 
a master to take account of the indebtedness. Subsequently, on March 19, 
1894, the said Mercantile Trust Company filed its bill in the fédéral court for 
a foreclosure of its mortgage on the same railway property, and on the same 
day, on consent of the railway company, a receiver of its property was ap- 
pointed by the fédéral court, which took actual possession of the road. April 
5th followlng, the state court appointed a receiver of the railroad in the suit 
originally brought by Proughton. On the 21st of May the receiver appointed 
by the state court flled his intervening pétition in the fédéral court, seejiing 
delivery to him as receiver in Broughton's suit of the property then in the 
hands of the receiver of the fédéral court. The question, therefore, was clear- 
ly brought. before the fédéral court as to whether its r^eiver sliould surren- 
fier the property to the state court, or retain it and administer it itself. By 
the unanimous opinion of the Circuit Court of Appeals of the Fifth Circuit, 
it was held that the property should be surrendered to the state court, al- 
though the fédéral court, had flrst acquired actual possession of it. Judge 
Pardee used this languageii 

" 'Tbe suit instituted by Broughton toi the state court against the Jackson- 
ville, Mayport & Pablo Railway & Navigation Company brought under the 
direct control of the court ail the property of said railway company to be ad- 
ministered for ail entltled to sh are the fruits of thè litigation. The^posses- 
sion and control of the railroad were alisolutely necessary to the exercise of 
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the jurlsdletlon of the court. The flllng of the blll, and the service of procesa 
thereundèr, waS an équitable levy upon the property. Miller v. Sherry, 2 
^ Wall. 237 [17 L. Ed. 827]; Railroad Company y: Pettus, 113 U. S. 116-124, 5 
SjifÇ. et. 387 [28 li. Ed. 915], Pepdlng the proceedings in that court under 
ifie' sald bill, the saià railroad and property may be said to be ta gremlo ïegis. 
tJliiôli' Trust Company v. ïtô&ford, E. I. & St. L. R. CO», 6 Blss. 197, Fed. 
cas. ÎÎ6. 14,401; Railroad Company v. Gomila, 132 U. S. 478, 10 Sup. Ot. 
155 [33 L. Ed. 400], The; Mercantile Trust Company was made a party to the 
suit, and, so far as the record goes, Is bound by the proceedings had therein.' 

"Pr-ior to that décision Mr. Justice Bradley, in the case of Wilmer v. Rall- 
way Company, 2 Woods, 409-427, Fed. Cas; No. 17,775, had held to a contrary 
doetrihé. The Court of Appeals of the Fifth Circuit deelined to follow the dé- 
cision of Mr. Justice Bradley, and distlnctly approved the décision of Mr. 
Justice Woods, whose opinion is supported by a large number of authorities, 
State and fédéral, cited in tâe opinion to which I hâve referred. In conclu- 
sion Judgé Pardee said: 

" 'The views expressed by Judge Woods hâve been accepted and follovt'ed, in 
thls circuit at least, and we fully coHcur therein, as a correct exposition of 
the latVi.and one particularly applicable to the présent case; while the décision 
of Mr. Justice Bradley, doubtëd by himself, is open to the objection that 
thereby'jiirisdiction Is- f requently made to dépend upon a rdCe between mar- 
shais ànd sheriffs, likely to resuit in unseemly controverslés between state 
and fédéral courts. Considering the présent case, however, as one in which 
neither the appolntment nor the ousting of a receiver of any court is involved, 
but ^spresenting a question of comlty between state and fédéral courts, we 
are of opinion that the court below erred in not granting the application of 
the receiver of the state court for the possession of the property which is so 
clearly necessary for the further exercise of that court's jurisdiction, and to 
which possession we think it so clearly entitled. The decree appealed from 
Is reversed, and the cause remanded to the court below, with direction to en- 
ter an order and decree in favor of the intervener, restoring to his possession, 
and to the possession of thè state couirt, the property of the Jacksonville, 
Mayport & Pablo Rallway and Navigation Company.' 

"Thls case is important in thls, that it distlnctly holds that the flling of a 
suit in equity, the nature and character of which involved the direct control 
of the property in controvérsy, is an équitable levy upon the property, and 
that pending the proceedlng In such court under the bill, as stated, the prop- 
erty may properiy be said to be in gremlo legls, or under the guldance of the 
law, and Mr. Justice Woods, In his opinion in the same court, said: 

" 'The commencement of the action, the service of process, the, according 
to some of the cases, simple commencement of the suit by the flling of the 
blll, is suffldent to glve the court jurisdiction to the exclusion of ail other 
courts.' 

"la the case of Appleton Water Works Company et al. v. Central Trust 
Company of New York, 93 Fed. 286 [35 C. C. A. 302] the same doctrine is ap- 
proved. In thls case the court says: 

" 'I am of opinion that the true inqulry is one of actual cognizance by the 
court, and that the entry of an order upon the flling of the bill for any pur- 
pose involved In the action, and especlally oné tendlng to possession by the 
court oie i-es, is suffldent for jurisdiction to attach without walting an actual 
service of the parties, and that the orders entered on July 16, 1898, accom- 
pllshed that purpose in thls case, without regard to the effect of the attempted 
service of July 18th, which appears to hâve given actual notice of the pro- 
ceedings and orders to the Interested parties and probably induced the counter 
proceedings in the state court. • * * Thig blll as flled states a case for 
recelvershlpi'a's a necessary incident to the foreclosure, that the franchises 
and property are Imperiled in the hands of the mortgagee, and that It is es- 
sential to the complalnant's relief to préserve the rents and proflts as well as 
the mortgaged pfoperty ; and to that end there must be possession by the 
court of the l'es.' " 

The cases ft-om which I hâve just quoted foreclose the question, and 
make it clear that the state chancery court was without any authority 
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tp make any order which woiild, in effect, withdraw from this court, 
or diminish its powers to control and administer the affairs of the 
Syndicale Company as equity, and the right of ail the parties may 
require. The status of the parties and the equities of the case and 
the powers and duties of the court are, as a gênerai rule, fixed when 
the biU is filed. At that time the Central Bank of Eurêka Springs was 
not a trustée for the Syndicate Company. It became a trustée after- 
wards, and was brought into this case by the amended bill. Neither 
as trustée, or otherwise, whatever its interests may be, can the Central 
Bank, thias coming in, acquire any right which can affect the powers 
or jurisdietion of this court, or alter the status of the case as it stood 
when the bill was filed. 

But it is çontended that a holder of the bonds of the Syndicate Com- 
pany as mère collatéral to secure an independent debt does not give 
that status in law which would authorize such holder to come into 
court to protect the trust property, even though the trusteeship is va- 
cant, and that the trusteeship must be filled in the manner provided by 
the parties in the deed of trust. This subject had the careful con- 
sidération of this court in the case of the Guardian Trust Company 
V. White Clifïs Portland Cernent & C. Company (C. C.) 109 Fed. 537. 
The court there said : 

"It was çontended, in this regard, that the trustée was limited to the pro- 
visions of the deeds of trust with référence to any action he might talce in the 
premises ; but the contention cannot be maintained. In paragraph 749, Perry, 
Trusts, the author says: 

" 'The corporation itself issues the bonds, and promises to pay the prin- 
cipal and Interest at a time named. So long as the corporation pays the In- 
terest or the principal of the bonds as agreed, the trustées hâve llttle or noth- 
Ing to do. The gênerai prlnciples of the law of trusts apply to them. Sturges 
V. Knapp, 31 Vt. 1. They hold the security in trust for the bondholders, as 
a cestuls que trustent ; and they must act in good f aith, and for the best in- 
terest of'all. They must take care that the property is not wasted or de- 
preciated or rendered worthless as security.' 

"And this rule is believed to be universally recognized. Shorts, Ry. Bonds 
& Mortg. par. 284, and cases there cited. Phlnizy v. Rallroad Oo. (C. 0.) 56 
Fed. 277. In the last-named case Judge Simonton lays down the broad prin- 
«iple that 'a trustée can always come into a court of equity for aid or instruc- 
tion in conserving his trust.' The trust company therefore had the right, and 
it was Its duty, when, in its opinion, the security covered by its mortgage was 
jeopardlzed, or the interest of the bondholders. for whoni It was trustée, was 
endangered, to come into a court of equity, independent of the provisions ot 
the mortgage, under the gênerai prineiple of the law of trusts, for the pur- 
pose of conserving the property covered by the mortgage. It may be sug- 
gested in this connection that, when the lease held by the cément company 
was assailed in this court, it, to ail Intents and purposes, conceded its in- 
validlty, by voluntarily submltting to a cancellation of the lease. But the 
right to malntaln this suit does not dépend. In the opinion of the court, upon 
the validity or invalidity of the lease, nor upon the want of power in the 
chalk company to make the same at the time It was executed. The jurisdie- 
tion is equally maintainable upon the gi-ouhd that there had been a default 
in the payment of its interest at the time the bill was filed. By the second 
provision of the mortgage quoted supra, It is made to appear that the chalk 
company agreed 'to punctually pay the principal and interest of the bonds 
intended to be hereby secured, as the same shall become due and payable ac- 
cording to the terms In the sald bonds and the coupons thereto attached con- 
tained, and on the day therein respectively mentioned for the payment of the 
same.' The failure to do this was a breach of the conditions of the mortgage. 
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"It is contended, however, that suit could not be brought until three montlis 
jiad expired, and untll demand had been made by a majority of the bond- 
holders upon the trustée to Instltute suit, as provlded In the fourth covenant 
iOf Tthe mortgage, supra. ïhls contention cannot be sustained. A similar con- 
t^tlpu was raised in Bailroad Co. v. Fosdick, 106 U. S. 67, 27 h. Ed. 54, and 
the, court In that case sald: 

""It Is undenlable thatat the date of the flling of the blU, which was Feb- 
riiai^ 27, 1875, the défendant, the Chicago, Danvllle & Vincennes Raiiroad 
Goknpany, was in def ault if or . nonpayment of the coupons on $698,500 of the 
iSgiUe. pf $2,500,000 of; the; Illinois division bonds, which màtured October 1, 
1873, ; The holders of that amount of thççe bonds did not fund their coupons, 
and'npné of them were paid. This failure on the part of the mortgagor con- 
stittitéd à breach of onë df'the conditions of the mortgage, and, contlnulng for 
sis! mbntJis, entltled the trustée^ linder the fifth article, to talîe possession of 
the mortgaged premises, on being so required by the holders of tiot less than 
one-Jialf the outstanding bonfJs, and colleet the net incomej , until the default 
shbtila' hâve 'been satisfled, or to sell thé mortgaged premises uuder the power 

- cBifëyffed by the sixth article 6f the conditions. In the latter evênt the mort- 
gttged! premises would besold as an entirety, free from the Incumbrance of 
the mfi*tgage, and the proceeds of the sale applied first to the payment of the 

, amount due and in arreara, and- then to thè mortgage debtnot thçn due, and 
ariy ^surplus to the mortgagpr. But, inasmiich as by the terins ôf the fl^'st 
article .tfieconyeyance is .àedared to be for the purpose of securiùg ttie pay- 
ïneht Of 'the' Interést as ■wéllâs the principal of the bonds, ând by the fourth 
àttiqle. the» mortfeagbr's rlght of possession tertnihates upon à dèfault In the 
payment of interést as well as principal on any of the bonds, we are of opin- 
ion that, ifadependently of the provisions of the othér articles, the trustées, 

; pr, .on ttielr failure to do go, any bondholder, on nonpayment of any instau- 
rent of (interést on any bond, might filea biil for the enforcemeut of these- 
eurityi.riîyitthe foreclosurçipf the jnortgage and sale of the mortgaged , prop- 
erty. This rlght belongs to each bondholder separately, ,, and. , Itsi [exercise is 
not dégend-ent upon the çof(i?peratipn' or -consent of any at}i^rs,or of the trus- 

, teesi; i;t;ïs properly and strictly enforceable by and in th*^ 4ame ?o£ the,, la t- 

iter, biijt,'(|^;|njççessary, majy.,bç prosecuted -vvithout and ^iven agalnst ;them. It 
fojio^fs IroxB' the nature o^- %^ eecurlty, and arises upon.its fece, upless re- 
straiife(i,;i(>y/;lts terms.' ,;;,'. 

;i "Uiiiderf t^is décision, biuding, upçm this court, and which, so far as I hâve 
been, abje to, ascertain, bas ^ever; been modifled or overruled, the trustée, upon 
the default of the interést, had the rlght Immediately withput référence to 
thç ;,expirati9P pf three njpnthg, ,or the demand of any bondholder, : tOi invoke 
tl^e aid' ot a pourt of equity for the purppge of foreclosing the overdue in- 
teirest. .^Q;r :4pes^ tjtils cpncîlusion militate in the slightest degree against the 
prpvïsîpj)^ içpnfained in thetourth .povenaiit of the mortgagp, quotpd supra, 
where the trustée, upon tbe çtemand in pnecase of 40 per ceaLiof the bond- 
holders arid, In the other iipon demand of 50 per cent, of the boudholders may 
take possession of the property and appropriate its rents and profits to the 
satisfaction of the mortgagee or may proeeed, to sell the same according to 
Its terms. Thèse are express remédies conf erred by the terms of the mortgage, 
and sinjllar prOTjsions wpre, upheld in the case of Bailroad Co. v. Fosdick, 
supra. Tjhe same doctrine was upheld in Central Trust Co. v. Texas & St. L. 
Ry. Co. (C. C.) 23 Fed. 846; Farmers' Loan & Trust Oo; v. Chicago & Alton 
R. Cp. (C. p.), 27 Fed. 147-152. Ip the last-cited case Judge Gresham said: 

" 'It. dpes, not follow, however, that because this power is given to the holder 
of a majority of the bonds that the trustée, at the request; of a minority, or 
even of a single Jtwndholder, , may not commence proceedlngs tp foreelose for 

, thp nonpa^inent of Interést, or if, on proper demand, the trustée refuses to 
bripg suit,||iliat|the minority, or even a single bondholder, may not sue. Fail- 
ure topay à, single instaHment of interést is a breach of thp trust deed.' 

"In Mercaiitlle Trust Co. v.: Chicago, P. & St. L. U. Co. (Q, 0.) 61 Fed. 372, 
Circuit ,3rù4gé TV^oodsheld: • ;,,■;, 

" 't^/V^iliosià inortgage proyided that untll default the mortgagor shouTd 
bepènmittedtp remain in, possession. It also provided that In.case of def ault 

„in tb^ pàymënt pf interpst, ,and such default should pontlnue f or six months. 
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It should be the duty of the trustée to take appropriate proceedings at law or 
In équity to enforce the rlghts of the holders of bonds upon a réquisition of 
holders of at least one-third in the amount of the bonds. Held, that what- 
ever right a bondholder has he has the right to hâve the trustée enforce for 
his benefit, and that therefore the trustée could file a bill to foreclose upon 
default in the payment of interest, although sueh default had not continue^ 
for six months.' 

"In Farmers' Loan & Trust Co. v. Winona & S. W. R. Co. (C. C.) 59 Ped. 
959, Caldwell, Circuit Judge, in construing a mortgage somewhat similar to 
this, held: 

" 'The contention of the railway company is that the flrst clause of article 
1 opérâtes as a limitation on t;he rlghts of the holders of the overdue coupons, 
or the trustée acting for them, to enforce payment of such coupons by a blU 
In equity to foreclose the moi-tgage, and that such a bill will not lie until the 
interest coupons are six months overdue, and the trustée has demanded their 
payment in writing. This contention is untenable. The provision of the 
mortgage quoted is a limitation on the power of the trustée to oust the rail- 
way corapany from the possession of the mortgaged property under the powers 
granted to the trustée by the mortgage deed, The terms upon vchich the 
trustée can enter and take possession of the property are preseribed by this 
article ; but the clause in question does not purport to suspend or postpone 
payment of the Interest coupons for six months after their maturity, or to 
deny the holders thereof, or to their trustée, the right to pursue the usual and 
appropriate remedy in the courts for their collection at any tlme after their 
maturity. One or any number of bondholders may prosecute a bill to fore- 
close the mortgage upon default as to payment of a single coupon, or the 
trustée may Intervene on behalf of ail for the same purpose. And to this ef- 
fect are the controlllng authorities in this court. Guaranty Trust & Safe De- 
posit Co. V. Green Cove Springs & M. R. Co., 139 U. S. 137, 11 Sup. Ct. 512, 36 
Ti. Ed. 116; Alexander v. Railroad Co., 3 Dlll, 487, Fed. Cas. No. 166; Crédit 
Co. oî London v. Arkausas Central R. Co. (C. C.) 15 Fed. 46 ; Dow v. Railroad 
Co. (C. O.) 20 Fed. 260. And when such a bill is flled the equity powers and 
jurisdiction of the court are precisely what they are in any other suit for the 
foreclosure of a mortgage after the maturity of the mortgage debt, or some 
part thereof. In such a suit the court may appoint a receiver for the same 
reasons that would influence it to make such an appointment in any other 
case of foreclosure.' 

"In Guaranty Trust & Safe Deposlt Co. v. Green Cove Springs & M. R. Co., 
139 U. S. 137, 11 Sup. Ct. 512, 35 L. Ed. 116, the Suprême Court of the United 
States, in discussing a similar question to this, said that a provision in a mort- 
gage that the mode of sale provided by it shall be exclusive of ail others is 
an attempt to provide against a remedy in the ordinary course of Judiclal 
proceedings, and oust the Jurisdiction of the courts, and is therefore invalld. 
So that if, by the terms of this mortgage (whlch is not the fact), no other 
remedy had been left than that set forth in the mortgage, to the trustée and 
the bondholders, the provision would hâve been invalld. Parties wlll not be 
permittedi ,to deprlve courts of ehancery of their gênerai jurisdiction to grant 
relief in proper cases by stipulations between themselves. But an exhaustive 
and instructive décision is that of Toler v. Railroad Co. (C. C.) 67 Fed. 170, 
and seé [Galveston, H. & H. R. Co. v. Oowdrey] 11 Wall. 459 [20 L. Ed. 199]." 

It will be remembered that when this bill was filed the trusteeship 
was vacant and the interest on complainant's bonds long overdue. 
The payment of that interest defeated the appointment of a receiver, 
but the jurisdiction of the court did not dépend solely upon the fact 
that there.had been a default in the interest on complainant's bonds. 
The bill charges insolvency, the waste and mismanagement of the prop- 
erty and the funds collected belonging to the Syndicate Company, 
the vacancy of the trusteeship, the existence of the fraudulent out- 
standing bonds in the hands of the Pennsylvania défendants, to whora 
the deed of trust requires payment of interest, and which bonds the 
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bill seeks to have cancded, ail of which are distinctly groùnds of equity 
jurisdiction, and the truthof which waS conceded by the demurrer. 

The bill is also demùrrablé, for want of proper parties ; it being nec- 
essary that W. M. Duncan should be made a party défendant, be- 
cause he has the equity of rédemption in the bonds held by the com- 
plainant. The court has. rçached the conclusion that this ground of 
demurrer is well taken. If, as it has heretofore been made to appear, 
Duncan has the right to pay complainant's debt and have the col- 
latéral returned to him, he should have the opportunity to be heard 
before any steps affecting his equity of rédemption shall be finally de- 
termiried. Questions may anse in the event of the windirig up of the 
affairs of the Syndicate Company, as to what the amount of the debt 
of the complainant is, and what he has a right to recover as attorney 
fées, and costs and other expenses involved in this litigation. Before 
any such sum should be paid out of Duncan's collatéral, he should 
have an opportunity to be heard with référence thereto, and while it 
may be, under the rules laid down by the Court of Appeals, he is not 
an indispensable party, he is certainly a proper party, and, inasmuch 
as his being brought iflto court will not divest the court of its juris- 
diction, the court is of opinion he should be made a party. See Rog- 
ers et al. v. Penobscot Mining Company et al., 154 Fed. 606, 83 C. C. 
A. 380, where the gênerai principles governing parties are admirably 
stated by Judge Sanborn, speaking for the Court of Appeals. 

The démarrer, therefore, will be overruled on ail the grounds ex- 
cept that of defect of parties ; it will be sustained as to that, and the 
complainant will be requirëd to àmend his bill and bring in William M. 
Duncan as a party défendant. The costs of this demurrer will be per- 
mitted to abide the final judgment of the court. 



TWEEDIE TRADING 00. v. LAGUNA CX). , 
(District Court, B. D. New York. Aprll 15, 1910.) : 

1. Evidence (§ 448*) — Wbitten Contbacts— Pabol Evidkncb-^Ambiqtjitt. 

Where a letter purporting to authorlze the charterer of a vessel to 
cancel the charter was ambiguous, paroi évidence of the cli-cumstances 
surroundlng the transaction was admissible. 

[E(}. Note.— FOr other cases, see Evidence, Cent. Dig. §§ 2066-2084'; 
Dec. Dig. § 448.*] 

2. Shipping (§ 38*) — CHARTEBS—dANOELLAtioN—MisTAKB— Damages. 

Where »■ letter authorlzlng the cancellation of a charter was so writ- 
ten by mist^ke as to give the cancellation option to the charterers, in- 
stead of th^ pwpers, as intended, and when the charterers' attention was 
called to'tïie njlstake correction was re^used, and, the owners haviiig re- 
pudiated 'the letter as written, the charterers eanceled the charter with- 
put havlngsuffered any loss or changed' their position before the mlstake 
was called to thelr attention, the owners, havlng thereafter presented the 
vessel tp the charterers in accordance with the original charter party, and 

•For other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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it being fefused, were entitled to recover damages sustained as for breaeli 
of contract. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 136-140 ; Dec. 
Dig. § 38.* 

Cancellation, surrender, or rescission of charter of vessel, see note to 
McNear v. Leblond, 61 C. C. A. 569.] 

In Admiralty. Libel by the Tweedie Trading Company against the 
Laguna Company. Judgment for libelant. 

Ralph James M. Bullowa, for libelant. 
Albert E. Seibert, for respondent 

CHATFIELD, District Judge. The libelant has brought an action 
against the respondent for damages alleged to hâve followed from the 
refusai to perform the conditions of a charter party made January 29, 
1907, under which the libelant was to furnish the steamship Dundonian 
for two voyages from New York to Laguna, Mexico, to bring back 
from that port a quantity of cedar, mahogany, and miscellaneous car- 
go at a certain charter rate. The Dundonian is shown by the testimo- 
ny to be a ship suitable and unusually fitted for the purpose, because 
of her light draft in proportion to her cargo-carrying capacity. The 
first voyage was completed, but with certain delays and disputes be- 
cause of quarantine conditions and other matters, which rendered it 
possible that the libelant would hâve difficulty in furnishing that ves- 
sel for the second voyagé, unless the questions in dispute with third 
parties, as to which a Hbel could be filed, should be adjusted 'or the 
vessel released upon bond. 

Under thèse circumstances, the président of the libelant company 
had certain negotiations with the manager of the lumber department 
of the respondent, resulting in an adjustment of the varions items 
in dispute between them, at a time when it was expected that the libel 
threatened by third parties could be released by the giving of a bond. 
Thus the libelant hoped to avoid the possibility of difficulties in fur- 
nishing the Dundonian for the second voyage. 

During the conversations in which thèse negotiations were in prog- 
ress (but which party first suggested it is not satisfactorily proven) 
the possibility of having to substitute a différent ship for the Dun- 
donian in case she could not be released was spoken of , and the alterna- 
tive proposition of the cancellation of the contract also seems to hâve 
been referred to. 

Mr. Tweedie, the président of the libelant, dictated a letter covering 
the matters in dispute upon other points, and according to Mr. Hill, 
the agent of the respondent, the matter of substituting a différent ves- 
sel was embodied in a sçparate letter, which was dictated to a stenog- 
rapher and written out by the stenographer subséquent to the writing 
of the first letter directly upon the machine. Some interval, em- 
phasized by Mr. Tweedie's leaving the office and making a purchase, 
which is remembered by both parties, seems to hâve elapsed before the 
second, or ppssibly either of the letters were signed, and according to 
Mr. Tweedie's recollection he came back to sign the second letter ; 

♦For other cases deesame topic & § ncMbeb in Dec. & Am. Digs. 190Ï to date, &Eep'r Indexe» 
178 F.— 24 
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whefeas, according to Mr. Hill's recollection, the original of the sec- 
ond Jettçr hadalready been signed, and he called Mr. Tweedie back to 
sign thé Carbon copyl' ■ . 

Howeve;r -this may be, the second letter, which is as follows (the 
words in italics being in Tweedie's handwriting, while the balance of 
the letter is in typewriting), jvas signed by both parties : 

"May l'Sth, 1907. 
"Alex. HoUander & Co., for the Laguna Company, New York Gity. 

"Dear Sirs: In vlew of the dlfflculties with the owners of the S. S. Dun- 
donian, we give you permission in case .ypu désire to sn^bstjtute another 
steamer In place of the Dundonlan for the seconii voyage of our côntract, or 
if you prêter to canoel the côntract, or if you prefer to stick to the côntract 
fortheDundOman. -, 

, "Xours truly, The Tweedie Trading Cp., '],['. 

"By M. Stanley Titreedie, Président. 

"We dotifirin this agreement, 

"Alfei. HoUander & Oo., Agts. Laguna Co." :i' 

It is clainied by Mr. Tweedie that this was intended tQ be a con- 
cession from the Laguna Company to the Tweedie Tra,ding Company, 
but was. signed by him in the wrong place, or otherwise the pronouns 
of the first person should hâve been; chariged to those oïthè second. 

An examination of the preyious letter, which ig, of much greater 
length, §hows changes of "we" to "you" and of "you" to '*we" in one 
sentence j;j but no such corrections were made in.the second letter. 

The poTl;ion in handwriting in the second letter (giving the re- 
spondçnt;tji|e ns'^t .to. çaneel the côntract or to continue it, if they 
wished to sutstitute another steamer in place of the pundonian) ap- ' 
pears in thelight of subséquent events to hâve beeîi a valuablè priv- 
ilège, înasinuch as the resppndent iç, sliQwn , to hâve canceled the côn- 
tract the iollowing day, and the libélant clâims thàt he was damaged 
thereby and that the resçondent benefitéd, 

!gut the , privilège of sutstitutitig anpther bpat was- of vital im- 
portance to tfie libelant, and undèr thé'çircumstances if is impiossible 
to find that Mr. Tweedie intended to give up his rights 'and to surren- 
der,,the çontraçt which hè w^is making sùch great 'eiïorts to be in a 
PQsltionto Cjarry.Qut. , , 

Mr.: Hill^s recollection of thé conversa tioii is to thé effect that the 
talk,was acçordiiig to the ténor of the. second letter as signed, and 
he.iiow çlaims that he notiçed the iformin which tlje, letter was writ- 
ten àt the time it was signed by Mr. Tweedie atid'by a clerk in 'the 
olppe, of the agents of the Laguna, Company, where thç interview was 
beitig'. held- M!r. Tweedie,' on the contrary, testifi'és; that thé only prop- 
osition foi" c^ndellàtion was. for the libèlânt's beneÔtj It thé Dundonian 
coûlci not be releasèd, aiid if no other yessel wàs . ^yàilable. Soon 
after leavin^ the^ioffice \vith'a'.côpy of theîétter, MK' Tweëdie noïiced 
that the priviiege ot cançèîlation and substitution Wis'appateritly giyen 
to the;resp.ondeiri,.,ihstead pf' the Ubelant, and immediatèly sent a clérk, 
Mr, Mopré/tp Mr^^^H This clerk thérèuppn; ca|le;d'ut> ' Mr. Tweedie, 
and conversation 'with Mr.' îïill was %dV^t 'Whiçh'Mr. Hill said he 
would hayç to 'cpmmunicaté with his'prîntipalè. Upoh thé following 
day hé refiiséti to change the form of the letter,' and was thereupon 
notified by 'Mr. 'tweedie that the libélant would refuse to be bound 
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thereby, and irnm«diat;ely the respondent gave notice of cancellation 
under its alleged rights given by this letter. 

The différent trâtisactions seem to hâve been a matter pf one nego- 
tiation, such that there was sufficient considération for the various 
parts of the agreement, even though they were separately placed in 
two letters, because of a différence in the positions of the parties sign- 
ing for the Laguna Company. The language of the letter above set 
forth is ambiguous, so that it is necessary to consider oral testimony 
as to the entirçî transaction in re^ching a conclusion as to what the 
rights of the parties are. — 

The libelant claims that the contract is void because of a niistake of 
fact, in that, as he allèges, Mr. Hill knew at the time of signing that 
the letter did not express the intent of Mr. Tweedic; The respondent, 
oii the other hand, claims that if Mr. Tweedie was mistak.en, either 
in, fact as to the language dictated by him in the letter, or as to the 
manner in which he signed the letter, nevertheless that he (Hill) was 
not laboring under ,^iiy mistake; that Tweedie expressed himself in 
such a ,way that Hill had no reasqn tO suppose that Tweedie did not 
intend the plain meaning of the woi;ds iwhich he used ; and that, there- 
fore, the minds of the parties met, even if Tweedie had supposed he 
was presenting a différent proposition, and did not realize the consé- 
quences of his statements and of the contract as he finally assented 
to it. 

If Mr. Twéedie's contention be right, the libelant was at once en- 
titled to hôld the respondent to its contract, and to insist on a correc- 
tion of the mistake, or to a reformation of the new option. His présent 
action is for damages caused by the failure of the respondent to carry 
out'the original contract, and the respondent sets up the alleged modi- 
fication afe à défense. The developments hâve made it unnecessary for 
the libelant to bring an action to reform the so-called option alleged 
to hâve been void because of mistake, and the rights of the parties can 
be fully adjusted inthis action for the breaçh of the original contract. 

It would appear from the testimony that a clear mistake of fact 
existed on the part of, Mr. Tweedie, and that Mr. Hill should hâve 
known or did know that Mr. Tweedie intended to hâve the letter set 
forth above sign'ed by the respondent and accepted by himself, and, 
even if Mr. 'T^ivèédie misspoke, that there was no meeting of their 
minds with respect to allowing the respondent the right to cancel this 
contract, as to which, as has been said, the libelant was making diligent 
efforts to be able to carry out. 

It would appear from the testimony that Mr. Hill may hâve noticed 
the mistake and reaHzed the proposai Mr. Tweedie was making; and, 
on the other hand, it may be that Mr. Hill has not correctly remem- 
bered portions of the agreémerit represented by the clauses in which 
the pronouns were changed from the second to the first person, and 
vice versa. lï is évident that, when his attention was called to the mat- 
ter a short time after signature, he was in doubt as to whether tlîe 
matter were one of mistake or of ddiberate intent on his part, and his 
fecollection of the interview would natutally be affected by discussion 
as to whether Mr. Tweedie could be held upon the language signed by 
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hitni Mr.' Tweedie's' tëstiiiibriy, on the other hand,'is so plain, and 
it is so évident that a mistâke was tnade, that the court is satisfiéd that 
no meeting of minds ever occurred, nor dM Mr: Tweedie ever consent 
or assent to the proposition expressed inthe letter in such a way that 
he should be held bound thereby. i 

The respondent had suffered no loss, and the testimony shows that 
its position did not chaftge before the ttiistake was called to its atten- 
tion. It has apparently' b'een enriched at the expense of the libèîant 
because of the mistake bf fact. The libelant might hâve sought relief 
because of the wrongf ul act of the respondent in refusing to make the 
corrections rèquested bèf ore the positions of the parties ha.d changed, 
and of thé wrongful cancellation of the contract. But inaSthuch as the 
Dundoniari was actUally présentée according to the terms of the origi- 
nal charter' party, for the purpose of carrying out that original con- 
tract according to its terms, and inasmuch as the respondent refused 
to carry out its contract after notice that the so-called modification was 
void because of the mistake of fact, the libelant was in a position to 
recover, and should hâve a décree for the damages caUsed by the re- 
spondent's breach of the original contract under those circumstances. 



In re BLOODWORTII-STEMBRIDGE CO. 
(District Court, S. D. Georgla, W. D. March 15, 1910.) 

1. BANKBtrPTCY (§ 375*)— COMPOSITIOÎÎ WITH CREDITOHS— "IN OPEN COURT," 

In the provision of Bankr. Act July 1, 1898, e. 541, § 12, 30 Stat. 549 (IT. 
S. Comp. St. 1901, p. 3426), that a bankrupt may offer terms of composi- 
tion to his creditors after he has been examined in open court or at a meet- 
ing of hls creditors, etc., the term "In open court" refers to proceedings 
before the référée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 375.* 
For other définitions, see Words and Phrases, vol. 6, p. 4986 ; vol. 8, p. 
7738.] 

2. Bankrcptcy (§ 384*)— Composition with CreditOks — Powers op Ôppicbbs 

— "JUDGE." 

Since the word "judge," wherever used In the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St 1901, p. 3418]), signifies 
the .fudge of the District Court, and not the référée, the provision that au 
application for confirmation of a composition may be filed in the court 
of bankruptcy, after the considération and the cost of the proceedings 
hâve been deposited in a place designated by and subject to the order of 
the judge, requires thèse matters to be presented to the judge, rather 
than the référée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 384.» 
For other définitions, see Words and Phrases, vol. 4, pp. 3823-3826 ; vol. 
8, p. 7695.] 

3. Bankruptcy (§ 384*)--Composiiions vyiTH Creditors— Powees of Judge 

AND REFEREE. 

Under provisions of the Bankr. Act July 1, 1898, c. 541, § 12, 30 Stat. 
549 (U. S: Comp. St. 1901,. p. 3426), requiring the judge to conflrm a com- 
position vphen It meets certain requirements, applicants for confirmation 
of a composition properly accepted the offer of composition at the credlt- 

*For oûier cases see same topic & § numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ors' meeting before the référée, to whom the offer vvas submitted, and on 
his recommendatlon to the judge to conflrm the composition, they must 
make a deposit In accordance with the order of the judge, and ask a date 
for a hearing before hlm, givlng notice to credltors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 590-592 ; Dec. 
Dig. § 384.*] 

In the matter of the Bloodworth-Stembridge Company, bankrupt. 
On oiïer of composition and objections thereto. Objections overruled. 

It appears that the Bloodworth-Stembridge Company were adjudged bauk- 
rupts on February 11, 1910. On February 21, 1910, at the flrst meeting of 
credltors, they were examlned in open court, and afterwards submitted in 
writing an offer of composition of 40 per cent. Notice was thereupon glven by 
Hon. Alexander Proudfit, référée in bankruptcy, that a second meeting of 
credltors would be held on March 4, 1910, before hlm, for the purpose of con- 
siderlng sald offer of composition. At said meeting a majorlty of thé credlt- 
ors accepted the offer of composition. The référée then certifled to Hon. 
Bmory Speer, United States District Judge, that the composition had been ac- 
cepted by a majorlty of the credltors, the necessary amount of money de- 
poslted in the registry of the court, that the composition was to the Interest 
of ail credltors, and recommended its confirmation by the court. Objections 
were flled by certain credltors, on the grounds that the offer of composition 
should hâve been flled In the clerk's office of the District Court, and addressed 
to the judge, and not to the référée ; that, there having been no order refer- 
ring the matter to the référée, he had no jurisdiction or authorlty to take any 
action or make any recommendatlon in regard thereto. 

Livingston Kenan and Hall & Fowler, for bankrupt. 
John R. L. Smith, for objecting credltors. 

SPEER, District Judge (orally, after stating the facts as above). 
Our valuable référée bas, I fear, gradually gotten away from the 
correct practice in cases of composition, and the court has been in 
some sensé particeps criminis in that respect. I hâve ail along had 
some doubts as to the extent to which the référée has gone; but this 
is the first time that objection has been made to the référée doing 
everything in the case, except merely to hand up the record for the 
judge's approval. Now there is a great deal which may not be done. 
save by the judge, in cases of composition. The référée may gen- 
erally be regarded as the bankruptcy court, but not to the full extent 
in cases of composition. The act (Act July 1, 1898, c. 541, § 12, 30 
Stat. 549 [U. S. Comp. St. 1901, p. 3426]), it is true, déclares that: 

"A bankrupt may offer terms of composition to his credltors after, but not 
before, he has been examined In open court or at a meeting of his credltors, 
and flled in court the schedule of his property and list of his credltors, re^ 
quired to be flled by bankrupts." 

I consider that this "hearing" may be had before the référée, and 
that the term "in open court" refers to the proceeding before the réf- 
érée. This is determinable from the association of the législative 
purpose there, "noscitur a sociis." He must be "examined in open 
court or at a meeting of his credltors." Generally a meeting of cred- 
ltors is held before the référée. Therefore that examination should 
be had before the référée, ^nd he must hâve "filed in court the sched- 



*For other cases see same topic & J humbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ule of his ptoperty and Ijst pf his creditors, required to be filed by 
bankruptsi^'i Thèse schedules the référée ordinarily handles, and up 
to this'fJoWt the cômpositîoh may proceed properly before the référée. 
The next dapse, howevér, iiidicates a change of authority: 

"An application for the confirmation of a composition maiy bè flled in the 
court of lianlvnjptcy after, but not before, It has been acceptéd in writine by a 
majority In numher of ail creditors wbose clainis bave beeu allowed, ^\hich 
number must represent a raîtjorlty in amount of such elaiins, and the consid- 
ération to be pald by the batikrupt to his creditors, and the niouey iiecossary 
to pay aU ôebts whlch hâve priority aud the cost of the procpedins'', ha^ e been 
deposlted in such place as shall be designated by and snbject to tlie ordei of 
the Judge.',' 

Now, iWherever in the bankruptcy act the term "judge" is used.it 
means the judge of the District Conrt, and not the référée in bailk- 
ruptcy. It fdlo\vs, therefore, that thèse requisites, essential to com- 
position inade by the act, must be presented to the judge, and the cost 

.of the proceeding and the deposit rrtust be designated by the judge, 
and subject to the order of the judge. The référée, as I undcrstand, 
has to a- libéral extent taken charge of thèse matters,. and, bas relieved 
the judge bf ,a' ^reàt deU 'ûf lab^ of his in this 

' respect, h^S,àpparent;ryèicc,eië^^ the: lirhîts of his powers fixed by the 
act.- :The ^ctuîurther provides : : ;.„,„ '.]< 

"The judge shall conflrra "a cbtopoSitlbn If sfttlsfied that (1) Itls for the best 
interest of the creditors; (2).that bahkrupt has not been guilty of any of the 
acts or falled to perform àhy of the diutlés *hlch would be la bar ta:bis dis- 
charge; and (3) the oiïer aad Its acceptançeiare ln:go>)d falth;and haive not 
been made or proeured except as hereln provided, or by any meahs, promises 
or acts hereln f orbidden." . . 

Andiwlwn'.'we'turn to,itfee:forniswe will also! perceive that it is the 
judge wh©' naust act. i Tihe jadge must fij^, a.date, fojr the hearing, and 
that is a hèaring.:b$fore him; The judge must rpquire the money to 
be depositedj and design^t^^whatsum shall be dépôpited, and it must 
be deposited subject to his jorders. 

I do'not think, therefote, that in, this case the applicants for the 
confirmation hâve done any ;more thân, they ,pught to bave done be- 
fore the référée. They .must now make .a, deposit in açcordanee with 
-the order Oif the judge,'and they must ask a date for à hearing, and 
■I think therules require .IQdays' notice rnust be;givpp to creditors be- 
fore they are called upon tô ob j eçt> , ; 



HENDBRSON v. PHILLIPS et al. ' ' 

' "■ (Circuit Court, S.' bi Georgia, Albany Division. Jàniiaty 14, 1910.) 

1, COEPOEATIONS , (§ 119*)-^S^E OF; Stock— CoNTRACT— Construction. 

;Aii tngtrunieni sigried.'by bcfth pïirlles, reciting that plaintiff agreed to 

■ seil tb'dfeîyndânts'cei'talri shares ofcôrporate stock at a specifled prliiè, to 

■ be paia for iâticértaîn times, that à portion ;of the considération. h^d been 

paid ip aésh, : and . f ûrther, ; repltii^ig th^t, çerta in mutual demands existing 

betwean , plalntifi;, and .défendant, were c;ïinc.eled sutject to examination, 

, «For. otlier cases iee spme toplc & § NUMBEK.ln Dec. ft Am. Digs. 1907 to date, & Rep'r Indexes 
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constltuted a bilatéral contract, and not à meifè option ; tlie examlnation 
being merély to ascertaintlie amount. 

[Ed. Note.— For other cases, gee Corporations, Dec. Dig. § 119.*] 

2. COUBTS (§ 365*) FEDERAL COXTETS— RULES OF DECISION. 

A décision ol an appellate state court eonstrulng a contract between the 
parties, wliile not coneluslve on the fédéral courts of concurrent original 
jurlsdiction, will nevertheless be given strong persuasive effect. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 909- 
971 ; Dec. Dig. § 365.» 

State laws as rules of décisions in fédéral courts, see notes to Wilson , 
V. Perrin, 11 O. 0. A. 71 ; Hill v. Hlte, 29 C. O. A. 553.] 

At I^aw. Action by P. A. Henderson against J. J. ly. Phillips and 
another to recover damages for breach of contract. On demurrer to 
pétition. Overruled. 

Wm. I. Geer, Jos. M. Terrell, and Talley & Heyward, for plaintifï. 
Fulwood & Murray, Hal ]l^wson, and Jesse W. Walters, for défend- 
ants. 

SPEER, District Judge (orally). This is a suit for damages for the 
alleged breach of the following agreement : 

'"fifton, Ga., Sept. 17, 1907. 
"I, P. A. Henderson, of the county of Miller, of the state of Georgia, party 
of the flrst part, do licreby agrée to sell and convey unto P. D. & J. J. L. Phil- 
lips, of the county of Tift, of the state of Georj,'ia, parties of the second part, 
for the sum of twenty-five thousand dollars ($25,000.00), of which $10.00 Is 
in hand paid and receipt hereby acknowledged, the following property, to wit: 
"My 100 shares of the stock of the Phillips Lumber Company. Fifteen 
thousand dollars to be paid the Ist of October, 1907, or as soon as property 
can be examiried, which may be a llttle sooner or a little later, and five thou- 
sand dollars six months from the Ist of October, and flve thousand dollars 
twelve months from the Ist day of Oc-tober, with interest. 

"This also cancels an account of three hundred and forty dollars the parties 
of the second part hold against the party of the first part standing on the Tif- 
ton books, and one party of the first part holds against the parties of the Com- 
pany on the books at Corea for about two hundred dollars and any other ac- 
count subject to examinatlon. 

"[Bigned] P. D. Phillips, 

"J. J. L. Phillips. 
"P. A. Henderson. 

The demurrer is to the elïect that this is merely an option, and does 
not constitute a definite contract ; and, further, that the averments of 
the déclaration are not for the recovery of any breach of an option, 
but for a breach of a definite contract. It would seem that this view 
of the pleading is correct. 

To détermine the character of this instrument, to ascertain whether 
it be merely an option or a definite, agreed upon contract, \ve must 
consider the terms of the whole instrument. It is said that it is not 
a contract, because an exatnination was provided for; that it was 
merely an option. In so far as an examination is important, it merely 
indicated the date of p.ayn;ifint, or the approximate date of payment. 
The examination was made no condition précèdent to the contract at 
ail. If it was important to rrtake an examination at ail, it was probably 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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important in order not that -the purchaser might find out.fuUy the 
nature of the security he obtainedy but that he might raisé the money. 
Whethèr that wôuld be true or ïicrt,' it is very clear to my mind that 
there is no lack of definiteness to thie eontract. On that point we find 
there is a positive promise to pay $5,000 6 months from the Ist of 
October, and $5,000 13 months frorti the Ist day of October, with in- 
terest. Thèse are distinctive f eatures of an ascertained and deilnite 
eontract. And f urther there is this, "this also cancels," not "will can- 
cel," but "cancels," an account for $340 parties of the second part hold 
against party of thè first part standiïig on the Tifton books, and "one 
party of the first part holds againgt the parties of the second part 
on the books at Corea for about two hundred dollars, and any other 
account subject to examination." The examination is merely to ascer- 
tain the amount, but ail accounts, whatever they are, are canceled. 

Now, what Would be the attitude of the court if it should say that 
this is not a completed eontract? It would be to say that thèse ac- 
counts are not canceled, although the parties say they are. This is 
precisely the view of this question taken by my learned Brothers of the 
State Court of Appeals. That décision, while not controUing, is 
strongly persuasive. Henderson v. Phillips, 6 Ga. App. 368, 65 S- 
E. 40. The law upon this subject, as otherwise stated in Bâtes on 
FederalProcedure, vol. 1, § 73, is as follows: 

"The fédéral courts hâve au Independent jurisdiction In the administration 
of State laws, co-ordinate with and not subordlnate to that of the state courts, 
and are bound to exercise their own judgment as to the meaîiing and effect of 
those laws. The existence of two co-ordlnate jui'isdlctions in the same terri- 
tory is peculiar, and the résulta would be anomalous and inconvénient but for 
the exercise of mutual respect and déférence. Since the ordinaxy administra- 
tion of the law is carried ou by the state courts, it necessarily happens that by 
the course of their décisions certain rules are established which become rules 
of property and action in the state, and hâve ail the efCeçt of law, and wljich 
it would be wroug to disturb. This is espeeially true In regard to the law of 
real estate and the construction of state constitutions and statutes. Such es- 
tablished rules are always regarded by the fédéral courts, no less than by the 
state courts themselves, as authoritatlve déclarations of what the law is. But 
where thelaw has not been thus settled, it is the right and duty of the féd- 
éral courts to exercise their own judgment ; as they also always do in référ- 
ence to the doctrines of commercial law and gênerai jurisprudence. So when 
contracts and transactions bave been entered into and rights hâve accrued 
thereon, under a particular state of the décisions, or whèu there lias been no 
décision of the state tribunals, the fédéral courts properly claim the right to 
adopt their Interpi-etatiqn of the law applicable to the case, although a différ- 
ent interprétation may Ibe adopted by ther state courts af ter such rights hâve 
accrued. But even in such cases, for the sake of harmony and to avoid con- 
fusion, the fédéral courts will lean towards an agreement of views with the 
state courts if the question seems to tfiem balanced In doubt. Acting ou thèse 
princ-iples, founded as they are on coinity and good sensé, the courts of the 
United States, without sacrificing their own dignity as Independent tribunals, 
endeavor to ayoid, and In most cases do. ayoid, any unseemly coufllct with the 
well-conslderi^ décisions of tlie state courts. As, however, the very object of 
giying to the fédéral courts jurisdiction to adminlster the laws of the states 
in controversies betwèen citizens of différent states was to institute independ- 
ent tribunals which it might be: suppbsed would be unaffected by local préju- 
dices and seetional Views, it would be a dereliction of their duty not to exer- 
cise an independent judgment in cases not foreclosed by previous adjudica- 
tion." . 
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Henderson v. Phillips, supra, is not merely the décision of "Judge 
Powell," as Mr. Lawson unconsciously treated it in his argument. 
It is a décision of a court, the state Court of Appeals. There sits the 
rugged and vigorous R-ussell, the subtle and élégant Hill, and as well 
the original and attractive Powell. It is the opinion of the court, and 
not of a particular judge, which is cited as authority. 

So, on the whole, I am fortified not only by my independent judg- 
ment of this contract, but by the strongly persuasive efifect of the 
State court's ruling in the conclusion that this is a definite contract, 
and that the action was brought for a breach of it properly, and that 
the demurrer must be overruled. 



In re CALDWELL. 
(District Court, S. D. Georgiii, N. E. D. Mardi 22, 1910.) 

1. Bankbuptcy (§ 261*)— Sale of Banketjpt's Assets— Notice. 

Wlieie an alleged lien créditer of a banla-npt was présent at a sale of 
tBe banlirupt's assets and bid thereon, wliether lie reeeived tlie usual no- 
tice of sale by mail or not was imraaterial. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. §§ 361, 362; 
Dec. Dig. § 261.*] 

2. Banketjptcy (§ 258*)— MoRTGAGE— Sale of Assets— Extingcishmbnt of 

Lien. 

Wliere an alleged mortgage held by a bankrupt's credltor covered only 
a part of his stock, which was sold by the trustée, the creditor's failure 
to ob.iect to the sale, and ask a séparation, constituted an extinguishment 
of the lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 358, 359; 
Dec. Dig. § 258.*] 

3. Chattel Mortgages (§ 6*) — Bill or Sale— Statutes. 

Civ. Code Ga. 1895, § 2723, déclares that a mortgage passes no title, 
and may embraee ail property In possession, or in which the mortgagor 
has a right of possession, at the tirae, and may eover a stock of gooda 
or other things in bulk, but changing in spécifies, in which case the lien 
is lost on ail articles disposed of by the mortgagor up to the time of fore- 
closure, aud attaches to purchases made to supply their place. Section 
2771 déclares that, when any person shall convey personal property by 
blU of sale to secure a debt. the conveyance shall be absolute, wlth the 
right of the seller to hâve the property reconveyed on payment of the 
debt, and not a mortgage. Helû, that where an instrument recited that, 
whereas, the subscriber bargained, sold, transferred, and conveyed to C. 
ail the stock of goods in a certain store, etc., that dellvery was dlspensed 
with, and that the goods were to remain in the subscrlber's possession 
until default in the payment of the note and interest, during whleh time 
the subscriber was to be a bailee for hlre, and on default was to deliver 
the property to C, it was a deed to secure a debt, and not a chattel mort- 
gage. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 23-41 ; 
Dec. Dig. § 6;* Sales, Cent. Dig. § 1332.] 

In the matter of bankruptcy proceedings of M. A. Caldvvell. On pé- 
tition to reviev^f a referee's décision refusing to allow the claim of M. 
M. Caldwell as preferred. Affirmed. 

•For other cases see same toplc & J mjMBBE In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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George ÎT.' Jackson, for intervening claimant. ■ 

J. R. ;Phillips and R. N. Hardeman, for objecting creditors. 

' SPÊigR, District Judge. M. A. Galdwell, a merchant at Wadley, 
Ga., filed a voluntary pétition in bankruptcy, and was diily adjudged 
a bankrupt. A trustée was duly elected, and by appropriate orders of 
the référée the stock of goods of the bankrupt, constituting his whole 
estate, was sold by the trustée for aboijt the sum of $800. Af ter the 
sale of the. fitockofmerchandise by the. trustée, one M. M. Caldwell, 
the father of the bankrupt, iîled with the référée a proof oiclaim, set- 
ting up that the bankrupt was indebted to him in the sum of $1,000 
upon a promissory note, secured by a mortgage or bill of sale to the 
entire stock of merchandise, and a«ked that ail of the money arising 
from the sale of the stock be awarded to him. 

Certain unsecured creditors, who had proved their claims,, fîled ob- 
jections to the allowance of the claim of said M. M. Caldwell as a pre- 
ferred claim. The référée, after a hearing and argurrient of counsel, 
sustained the objections, and refused to allow the claim of M. M. 
Caldwell as a preferred claim. 

This rulihg of the référée is soughtito be reviewed and reversed by 
the intervener, M. M. CaldWell. The particular grounds of error al- 
leged are that the référée èrred in holding: 

"That petitloner's mortgage was a mortgage on only the spécifie articles 
enumerated théreln, and in nbt holding Instead that the same was a mortgage 
upon such specifled articles, as a stock in bulk, but changing In spécifies, and 
covered ail articles purchased to replacé such specifled articles, to an amount 
not exceedirig' thé original value of thè entire stock." '' 

"în ruUng that by failiiig toobject tO' skid sale, or require a séparation, 
petitioner lost bis lien on the entire stock, and in not holding instead that, 
as petitibiler feteelved nO notice of the application or order for said sale, the 
lien of his mortgage attaehed to the entire proceeds thereof, and he was and 
Is entltled to priority of paymeijt therefronj." 

The co|vi'rl,\^ill consider;j;lle last objection urged first. The référée 
in his certifiçàtèmakes the following statement: 

"The records ;«f niy office" fallto discldse any direct évidence of notice of 
the sale tO' thé' créditer, M. M. Galdwell, iôr''Ms attorney, and I hâve no means 
of knowlng' Whétlier Or hot such' notice wsisrecelved by either of them, ex- 
ceptthat It'ls ïhy uniformctistôm to BeM notice of salés to ail creditors ap- 
pearihg of i*éeèrd. The usUàl' notice^' were isstied in this case. The sale 
was advertiâed,"atiÔ M. M. eàldWfell atteaded the salé and bld on the stock." 

This certifïèàte of the référée is' not traversed, and is therefofe tak- 
en by the .ççùiri'itQ be tru;e. ,,|f ,M. M..,Caldwell was présent at the sale 
and bid on the stock, itimakes no différence whether he received the 
usual notice by mail of not, ànd he is flow estopped from urging that 
he had liô notice". • ' ■ 

The referee's ruling that the creditor lost his lien, if his mortgage 
covered brily pairt'of the stock of goods,, by, his failure to object |to the 
sale and ask a séparation, seems to be amply supported by authority. 
A case in pdiiit is Robinsou'V. Norton, .108 Ga.; 562,: 34 S. E.'147, 
wherein.theSuprerhe Court of Georgia déclare: i 

"But even If the mortgage lien attachéd to aîl the g'roceries Iri the vvare- 
room, it,.W^s, as'has been seen, Impossible, tmder the évidence, to arrive at 
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any amount for which the lien was enforceable. A plalntiff must make out 
hls case by évidence showiiig with at least reasonable eertalnty bis right to 
the relief for whieh he prays. As the recelver failed to do this, the court 
erred In grantlng the injunction." 

3. Coùnsel for M. M. Caldwell contend that the paper under consid- 
ération is a mortgage under the law of Georgia, and is therefore a 
lien upon ail goods purchased and brought into the store subséquent to 
its exécution, while thè creditors contend that it is an absolute deed or 
bill of sale, and was a lien only upon the goods therein mentioned. 

Section 37'23 of the Civil Code of Georgia of 1895 provides : 

"À mortgage In this state Is only a security for a debt, and passes no title. 
It may embrace ail property in possession, or to which the mortgagor bas 
the rlght of possession at the time, or may cover a stock of goods, or other 
things In bulk but changlng in spécifies, in whleh case the lien is lost on ail 
articles disposed of by the mortgagor up to the time of foreclosure, and at- 
taches on the purchases made to supply their place." 

Section 2771 of the Civil Code of Georgia of 1895 provides : 

"Whenever any person in this state conyeys any real property by deed to 
secure any debt to any person loaning or advanclng sald vendor any money 
* * * or shall in like; manner convey any personal property by bill of 
sale * * * such conveyance of real or personal property shall be held by 
the courts of this state to be an absolute. conveyance, wlth the rlght reserved 
by the vendor to hâve, said property reconveyed to him upon the payment 
of the debt or debts jntended to be secured agreeably to the terms of the 
contract, and not a mortgage." 

The paper introduced in évidence by M. M. Caldwell, recites : 

"Whereas, I, M. A. Caldwell, am indebted to M. Mathias Caldwell in the 
sum of , teji hundred dollars, evidenced by my promissory note dated the 31 st 
day of October, 1908, and payable the Ist day of October, 1909, with iuterest 
from ilate at the rate of eight per cent, per annuni: 

"Now, therefore, in order to secure the payment of said note, I hereby bi>.r- 
galn, sell, transfer, and convey to the said M. Mathias Caldwell, his adminls- 
trators, executors, and assigns, the foUowing personal property, to wit : AU 
the stock of goods in the store léased by me from N. W. Bedhifleld, àud com- 
monly known as 'CaldwelVs Grocery Store,' lying and being on the west side 
of Main Street, in the town of Wadley, in the eounty of Jefferson, and state 
of Georgia, as follows, to Wit: .50 Pkg. .Tello, 120 Oans Salmon, 38 Pkgs. 
Evapora téd Milk, 34 Pkgs. P;. & M. Powders, 18 Cans Apples. [Then follows 
a loiig llst of such articles, and concludes :] And each and every other ar- 
ticle in said store, of said stock of goods, and ail the fixtures and appurte- 
nances: thereto. 

"Thè délivery of said property to said M. Mathias Caldwell is hereby dis- 
pensed With, and the same is to remain in my possession, and I am to bave 
the use and possession of the same until defaïUt on my part to pay said note 
or interest when due. My possession of said property. untU said note is 
pald, is to be that of a bailée for hire, the holder of said note to be paid as 
hirer'of said property, and. upon default as aforesaid I bind myself to dellver 
sald property to said M. Mathias Caldwell as such bailee. 

"This 31st day of Oc-tober, 1908." ■ ■ 

Signed by M. A. Caldwell, and witnessed by a notary public. 

The reading of this instrument is sufficient to convince that it was 
intended, not as a mortgage, but, ùndér section 3771 of the Code, su- 
pra, as a "deed to secure debt."_ 

Théfe are numerous décisions by the Suprême Court of this state 
pointing out the différence between a mortgage and a deed to secure 
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debt. See Burkhalter v. Bank, IQO-; Ga. 432, 433, 28 S. E. ,836; Pitts 
V. Maier, 115 Ga. 381, 41 S. E. 57.0, and the authorities cited. 

The bankrupt's ' pétition was filed jFuly âS, 1909. It'is adriiitted that,; 
between the date of the executibn of the deed to sècûre debt arid tlie 
filing pf this pétition, the stock pfigoodshadlargely changed, "in spé- 
cifies." No effort was made by, t|îç , liepholder to separate the goods 
covered by his Hen from thoscnot-so covered- Thisbejng a burden 
impQsed upon him, the court is jof opinion that the référée was correct 
in holding that he had f ailed to make out his case. While the court 
has some doubt as to the finding of the learned référée that the paper 
is a mprtgage, he does agrée with him in his conclusion, and theref ore 
directs that ajij order'bétaken affirming hi^j'udgment. ' 



'■' TATLÔRv. SOUTHERN RT. CO. 

(Circuit Court, N, D. Georgia. April 23, 1910.) 

1. Commerce (| 27*) — RÀileoad Employés— ÏÏmploter's LiABiiiiTT Act— 

"Èmploted in Interstate Commeèce." 

A member of fi railroad bridge gang, Injured, while erigaged and with- 
In thé scope of his employment in repairing bridges, by iàn alleged de- 
fectlve scaffold, though His duties reqùired work in the repair of bridgea 
for ty railroad conipany lu différent States, was not "employed In inter- 
fitate commercé," withln ihe employer's liabillty act ' (Act Cong. April 22, 
1908, 'c: 149, 35 Stat. 65 [U. S. Comp. St. gupp. 1909, p. 1171]), making a 
common carrier 'by railroad, while engaged in commerce betweén the 
several çtates, llable In damages to any person sufferjng an injury while 
he is employed by such carrier in such commerce, etc. 

[Ed; Note. — For other casess see Commerce, Dec. Dig. § 271*] 

2. ^Commerce (§ 8*) — Injuries to Servant— Employer's Liabilitt Act. 

The employer's liability act (Act Oong. April 22, 1908, c. 149, 35 Stat. 
65 [U. S. Comp. St. Supp. 1909, p. 1171]) supersedes ail other laws con- 
cerning the liabillty o( common carriers engaged in Interstate commerce 
by railroad to employés while engaged in such commerce. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 8.*] 
8. Removal of Causes (§ 60*) — Joint Liabilitt— Citizenship op Parties. 

Plaintiff, a railroad bridge hand, was injured while at work on one of 
Its bridges by an alleged defective scaffold on whlch he was directed to 
work. He Joined the railroad company; a citizen and résident of an- 
other State, and his f oreman, who was a résident and citizen of the same 
State as plalntlfC, in which an action for his injuries was brought, alleg- 
Ing that while he was absent from work the foreman had placed a plank 
on the side of the bridge below the tracks to be used as a scaffold with- 
out nailing It to the sills of the bridge, and that after his return he was 
directed by the 'foreman to tie a rope to the plank so that It might be 
lifted to the trestle, and while atteinping to do so the plank tilted over 
the end of the sills, throwing plaintlfC to the groùnd below. Held, that the 
complaint stated a cause of action against the railroad company for fall- 
Ing to fumish a safe place and an action against the foreman for mis- 
feasance, and that the cause was, therefore, not removable. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 100; 
Dec. Dig. § 50.* 

Separable controversy as ground for removal of cause ,to fédéral court, 
see not^ to RobbIns v. Ellenbogen, 18 O. C. A. 86 ; Mecke v. Valleytown 
Minerai Co., 35 C. C. A. 155.) 

*For otber cases see same topic £ i mJMBSB lu Dec. ^ Am. Digs. 1907 to date, & Rep'r Indexes 
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At L>aw., Action by R. F. Taylor against the Southern Railway 
Company and another. On motion to remand. Granted. 

Lawton Nalley, for petitioner. 

F. A. Cantrell and Maddox, McCamy & Shumate, for défendant. 

NEWMAN, District Judge. This is a motion to remand a case 
removed from the superior court of Gordon county to the United 
States Circuit Court for the Northern District of Georgia. 

The déclaration in the case contains two counts. In the first count 
the railway company and the individual, Avery, are sued jointly under 
the employer's liability act of Congress (Act April 22, 1908, c. 149, "35 
Stat. 65 [U. S. Comp. St. Supp. 1909, p. 1171]). 

The removal is on the ground that there is a separable controversy, 
inasmuch as Avery, the individual défendant, could not be sued under 
this act of Congress. 

It is perfectly manifest that Avery is not liable under this act, as the 
act applies only, by its terms, to "common carriers by railroad while 
engaged in commerce between any of the several states," etc. 

The plaintiff was a member of a bridge gang, engaged in repairing 
bridges. The allégation in the déclaration is this : 

"On Àugust 17, 1908, plaintiff was, in the employ of the Southern Railway 
Company as one of a bridge gang. The foreman of said bridge gang was the 
défendant S. L. Avery. 

"Alaout one week prier to said date, said bridge gang had been doing re- 
pair work on the Southern Railway Company's bridge over the Oostanaula 
river, in said county, during wbich time petitioner was absent. 

"Said bridge was on the through liue of the défendant from Atlanta, Geor- 
gia, to Chattanooga, Tennessee, and its use was neeessary for the Interstate 
commerce of the Southern Railway Company. Petitioner in hls bridge work 
worked on the Unes of the défendant Southern Railway Company, both in 
Georgia and in other states. 

"The Southern Railway Company used said bridge at the time plaintiff was 
Injured in carrylng on Its interstate commerce. 

"For the reasons set forth in the preceding paragraphs, petitioner was an 
employé of the Southern Railway Company, employed by it in Interstate com- 
merce." 

The complainant claims that he was 'injured by reason of a plank be- 
ing loose, which formed a part of the scaffold used in doing repair 
work on the bridge. 

I do not know how far this employer's liability act will be extended 
as to the class of employés held to be engaged in interstate com- 
merce; but it seems reasonably clear to me that a man engaged in 
repairing bridges and doing bridge work generally, even though he 
worked in différent states for the railroad company, is not engaged in 
interstate commerce within the meaning of this act. 

The only case I hâve seen of a person employed in the same capacity 
as the plaintiff in this case is Snead v. Central of Georgia Railway 
Company (C. C.) 151 Fed. 608, decided by Judge Speer of the South- 
ern District of Georgia. The demurrer to the déclaration in that 
case was overruled, which, apparently, sustained the right of the 
plaintiff to recover. That case, however, was under thè first em- 
ployer's liability act, approved June 11, 1906 (34 Stat. 232, c. 3073 
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[U. S. éomp.. St. Supp. 1909, p. Ï148]) the lianguage bf which was 
essentially différent from that of thé présent act, passed and approved 
in 1908. The language of the first act was that : 

"Every oommon càTrIér engageât In trade or commerce in the District ôf 
Oolumbla, or in any territory o( the United States, or between the several 
States, Or bWweeii aïiy' territory àûd .abother, or betwëen any territory or 
terrltories and any state oristfttes, ori theDistrict of Columbla, or with for- 
eign nations, or between the District ,of Oolumbla and any statO; or states or 
forei^, nations, shall be liable to any oi; its employées," etc. • 

The'present act provides: /: 

"That every common carrier byrailpottd, wliile engagea Ih commerce be-, 
tweei^^ny of the rayerai states, ♦ i* fi shall be liable in flamages to any 
person suffering înjury whlle he is em'pïoyèd by such carrier in such com- 
merce;" etc. (Act Aprïl 22, 1908, c. Ï49, i' 1, 35 Stat. 65 [U.' S. Comp. St. Supp. 
1909, p. 1172]) 

^riiaking a vefy material differëfièé in this: That under the first act 
common carriers engaged in iriterstàte commerce wéfei rtiâde liable to 
any bî their employés, while by'thèlàst act they are liable in damages 
to persons employed by such câfWëï's'îft sUch commerce: 

■Thè âfct: of 1906 wàs declarêd^ wnctJnstitutional by the Suprertié 
Cduh iiï Employër'fe'Liàbility Cà^és^'éO? U. S. 463, 28 '.Stip. Ct. 141, 
53 L.;;Edi 397, for the reason that it applied.tO; employés of Interstate 
carriers,! whether those employés iwere engaged in interstate commerce, 
or only in intrastatè commercé, so that there is a marked distinction 
between Jthe twoâcts.' ^^ 

As J:îie;plaintifif was not, in my judgment, engaged in such employ- 
ment asi brings him within thfef terms of the act, no case is made 
against either the railroad çornpany or Avery under this count. If 
thété Wàs'a liabihty oh thë p^rti p'f ,&e railway company ! under the, 
eiriplqyer'sliability apt, as it supi^sëdes ail other law concerning the 
liabilityof common carriers ; e!nga;g-ed in interstate commerce by rail- 
road to employés while engaged in such commerce, it would be unnec- 
essarytorconsider the second count in the. déclaration; but, inasmuch 
as no case ismadé, under the first iCoiint, it will be.necessary to con- 
sider the rhotion on the second count. 

The second cotint in the déclaration i^also against, the. j"ailroad Com- 
pany and against jVvery, the indiy^^diial. The allégations, so far as 
they seem to state.the grounds.qf liajt'ility on the part of the company 
and Avery, are tl^ese: . - ,, ^,, ,; 

"About oriê week prior to said date, sâld bi-idge gang tad been doing repair 
work on the Southern .Railway Oompariy's bridge over thé OoStanaula rivèt, 
in said county, durUng whlch tim©. l»ti1jloner was absent. 

"■WTiile petitioner was absent, gaid bjcidge gang, undey: thç: direction of Its 
foreman, had piaced a planls on the side of, the bridge abbut three feet below" 
the tracés, which Jiîàtik waé ùi^ed'ké'à Isèàttolding on whlch *mèmbers of the' 
bridge gang stood tvhife dolàg repaïr^wrk.' - ' . ■> ' 

"Said plank had,ibpen, but was notinoWiinaUed to thëisllls :of the bridge 
which supported it, 'The sills protruijpd, under the plank ^bout one-half of 
its width ; the pl^nk being apprQxiifi^tely a foot wide. 

"On tlrei' said date, under thè direction o'f. the sàid fOreinân, petitioner was 
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dlrected to go upon sald plank . In the performance of his duties and tie a 
rope around It, so that the same could be lifted to the sald trestle. 

"Petitloner vvent upon sald plank, not knowlng that at fhe time It was net 
nailed. AVhlle standing on It, in an effort to tle a rope around it, for the pur- 
pose aforesald, the plank tllted over the ends of the slUs on wliieh it was 
resting, throwlng petitloner some 20 feet to the ground below. 

"Petitloner did not know how much of the underneath surface of the plank 
was resting on the sills, for he was not présent when the plank was put at 
the place aforesald. 

"By reason of the plank resting as aforesald on the sald sills, It was caused 
to tilt with the weight of petitloner upon it." 

Thèse paragraphs seetn to state a cause of action against the rail- 
road Company for f ailing to f urnish its employés a saf e place to work ; 
this being a nondelegable duty. It is not so clear thàt a good cause of 
action is stated against Avery. It is probably an imperfect stàtement. 
the cause of action against both the company and Avery is seriding 
the plaintifï to work upon a defective and unsafe scafïolding. I hard- 
ly think that, on this motion to remand, the court should détermine 
the sufficiency of the pleadings. There is some doubt about it ; but it 
probably states a case of misfeasance against Avery, if it states ariy 
at ail. Morris V. Louisville & Nashville R. Co. (C. C.) 175 Fed. 491. 

Thè case madé in the' second count of the déclaration is, therefore, 
against' the Soutiiern Railway Company, a citizen and résident of 
another state, and against Avery, a citizen of this state and résident of 
this district. So, two of the adverse parties being citizens and rési- 
dents of this district, the case is not removable. 

The motion to remand will be granted. 



In re NAROMA CHOCOLATE CO. et al. 
(District Court, D. Ehode Island. May 2, IDIO.) 

No. 944. 

Banketjptcy (§ 68*)— "Wage-Eabnbr." 

One engaged in manufacturing and trading does not become a "wage- 
eamer," exempt from adjudication as a bankrupt by Bankr. Act Julv 1, 
1898, e. 541, § 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3423), because, 
whlle worklng as a manufacturer and trader, he also earns wages by 
working for another In a différent occupation ; and if debts are coutracted 
while he is engaged as a manufacturer or trader, he is not exempt from 
involuntary bankruptcy because he subsequently fcecomes a wage-earner. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 08.* 
For other définitions, see Words and Phrases, vol. 8, p. 7365. 
What persons are subject to bankruptcy law, see note to Jlattoon Nat. 
Bank y. First Nat. Bank, 42 C. C. A. 4.] 

In the matter of bankruptcy proceedings against Daniel V. Rieley 
and Anna E. Quinn, individually and as copartners doing business 
under the name of the Naroma Chocolaté Company. On objections 
by Anna E. Quinn to the adjudication. Overruled. 

*For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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William H. Thornley aïid'Gàrdner, Pirce & Thornley, for petition- 
ing.creditors. 
■ ! John H. Slattery, for respondent Anna.E. Quinn. .i ■ :, . 

BROWN, District Judge. ' This; is an involuntar^ p^ètition iii'baHk- 
, ruptcy, filed March 18, 1910, agaînst Daniel V. Rieley, .ariii .Anna E. 
Quinn, individually and as copartners under the firm name "Naroma 
•Ghocolate Company." 

Although the petitioners' right to an adjudication against the co- 
partnership, is,^ not contested, Anna E. Qviinn contends that she is ex- 
empt, from adjudication as an individu^t} on the groundthat sipce Sep- 
; teaibçr ;1„ 1909, and up to the presçpt timç„she has received .w^ges as a 
hou^e^fieper,having charge ©^ aniapartment hoiise,; at the rate of $5 
per week. She contends that as a "wàge-earper" she is excepted by 
chapter 3, §;4b, of the bankruptcy act (Act July ,1, 1898, c- 541, 30 Stat. 
547 [U. S. Comp. St. 1901, p. 3423]). ' , -, 

It isadmitted that injanuary, 1909, she became, a partnpr, and con- 
tributed $3,000 to the, capital of the firm, and that- on February 7, 
1910, she signed a gênerai assignment of the firm property for the 
benefit of creditors. The respondent at the hearing also testified to 
the payment of about $4,000 in November preceding the bapkruptcy 
to her creditors, including her brother. 

A person who is engaged in a manufacturing or trading business 
does not come within Ltbe ordinary usage of the term "vvage-earner" 
merely because, while enga.ged as a mainufacturer or. trader, he may 
earn wages by working for another in a différent occupation ; nor, if 
debts are contracted by a bankrupt while engaged in the occupation 
of a manufacturer or trader, is he exempted from involuntary pro- 
ceedings because he subsequently becomes a wage-earner. In rè Cren- 
shaw (D. C.) 156 Fed. 638; Carpenter v. Cudd (C. C. A.) 174 Fed. 603. 

The adjudication of baîlkruptÈy will include Anna E. Quinn as an 
individual. 
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ÇLAT V. WATERS (two cases). 

(Circuit Court of Appeals, Eighth Circuit. April 18, 1910.) 

Nos. 3,131, 3,132. 

(Sylla'bus iy the Court.) 

1. OONTEMPT (§ 66*) JUDGMENTS FOR HOW REVIKWABLB. 

A judginent for a crimlnal contempt committed In the progress of a 
suit In equity Is reviewable by writ of errot only. 

A judgment against a party to a suit in equity for a civil contempt 
commlttèd thereln before final decree is reviewable by appeal from the 
final decree only. 

A judgment against a party for a civil contempt committed after the 
decree is reviewable by appeal. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 214, 223-228; 
Dec. Dig. § 66.*] 

2. Contempt (§§ 3, 4*) — Bankbuptct (§ 136*) — Définition and Distinction 

—"Civil Contempt" — "Cbiminal Contempt." 

Contempts are of two classes: "Crimlnal contempts," whlch are prose- 
cuted to préserve the power and vindieate the dlgnity of the courts and 
to punish the offender ; and "civil contempts," which are prosecuted to 
préserve and enforce the rights of private parties and to compel obédi- 
ence to orders and decrees to enforce the rights and administer the rem- 
édies to which the court has found them to be entitled. 

At the time of hîs adjudication in bankruptcy, a bankrupt had $40,000. 
After the adjudication the défendant knowingly took a part of this mon- 
ey, loaned some of it on notes and mortgages in hls name, and with some 
of it bought real estate in his name for the purpose of concealing It from 
the trustée in bankruptcy and approprlating It to himself. The trustée 
brought a suit for thèse notes and this real estate, and after the suit was 
commenced, and before the decree, the défendant disposed of the notes 
and the real estate to Innocent parties for the purpose of withdrawing 
tBe property from the jurisdiction of the court and defeatlng Its coming 
decree. 

Held, thèse acts constituted a crimlnal contempt. The Judgment on a 
pétition which set forth thèse facts that the défendant be imprisoned for 
contempt of court for 10 months unless within that time he accounted for 
and paid over the proceeds of the property he had converted to his use 
in this way was a judgment for a crimlnal contempt with leave to purge 
the contempt and be released by payment of the proceeds. 

[Ed. Note. — For other cases, see Contempt, Cent Dig. § 4; Dec. Dig 
|§ 3, 4;* Bankruptcy, Dec. Dig. § 136.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1747, 1748; 
vol. 2, p. 1194.] 
8. Bankbuptct (§§ 288, 293*)— Of What Contbovessies Distbict Court Ha3 
Jurisdiction— Pboceedings in Bankeupct v. Conteoveesies at Law 
AND IN Equity. 

The District Court sitting In bankruptcy has Jurisdiction to draw to 
itself and to détermine by summary proceedlngs after reasonable notice 
to the clalmants ail controversles between the trustée and adverse claim- 
ants over liens upon and the title and possession of (1) property in the 
possession of the bankrupt when the pétition In bankruptcy is flled, (2) 
property held iby third parties for hlm, (3) property lawfuUy seized by 
the marshal as the bankrupt's under clause 3 of section 2 of the bank- 
ruptcy law, and (4) property claimed by the trustée which has been law- 
fully redueed to actual possession by the officers of the court 

Thèse controversles relative to the property of the bankrupt are wlthin 
the jurisdiction of the District Court in proceedlngs In bankruptcy under 

*For other cases see same topic & f numbeb lu Dec. & Am. Digs. 1907 to date, tt Rep'r Indexes 
178 F.— 25 
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section 2 of the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 545 [U. 
S. Comp. St. 1901, p. 3420]), aafl.they are not controversles at law or in 
equlty as distinguished from proceedings in bankruptcy. witliln the mean- 
Ing Qf section 23 of that act. ; , . ,r ., 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. §§ 288, 293.*] 

4. Bankruptcy (§ 293*) — PlenaEt Strir to Deteemine Stjch Controveksies 

Maintainable in District Goubi;; 

A plenary suit may be maintaihed In the District Court to détermine 
the controversles above specified Whlch it has jurisdictioii to détermine 
by summary proceedings in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig, § 293.*] 

5. Bankruptcy (§ 100*) — Contémpt Dndeb Section 725, Bev. St.— Inten- 

TioNAi Seizure and Disposition or BANKRtrpr's Pboperty by Strangbb 
AETEE Adjudication is— "Contempt of Court." 

Thé subséquent Intentional taklrig and concealment of property of a 
bankrupt in hls possession at the time of his adjudication, by one who 
then iiad no lien upon ot title or debàtable claim to it is a violation of the 
injunction against the interférence with the bankrupt's property embod- 
led by the settled law Of the land in the adjudication amd in the légal 
custody secured by the court and is punlshable as a "contempt of court" 
under section 725, Rev. St. (U. S. Comp. St 1001, p. 583). 

[Ed. Note.— For otlier cases, see BiaEkruptcy, Dec. Dlg. § 100.* 
For other définitions, ëee Woriîs and' Phrases, vol. 2, pp. 1489-1492; 
vol. 8, t>. 7614.] 

6. Bankruptcy (§ 100*)^-FHiiNp , Pétition and Adjudication an Injonc- 

tion Against Interférence by Steangees. 
The flUng of thç pétition in bankruptcy and the adjudication them- 
,, selves constitute a caveat and an injunction by the court against any in- 
terférence with , the prpperty of the ïjankjr upt by ail persons who hâve no 
liens upon, tltles, or debàtable clalms to it at the tinje the pétition Is 
. , flled, and the taking and disposition of it by any of them violâtes that 
injunction. 
,, [Ed.. Note. — For other cases, see Bankruptcy, Dec. Dig. § 100.*] 

7. CôNTËMP* (§ 63*) — ^Judgment for Neéd Not Récite Acts Constituting 

Where Pétition and Answer Show Them. 
' It Is not indispensable to the vàlid^ity of a Judginent for contempt of 

court that it should recite the acts constituting the, coiitémpt, where they 
are alleged in the pétition for the judgmént and are admltted by the an- 
swer, ànd the judgmèrit Is that the défendant is "adjudged to stand In 
contempt of this coui*t as alleged In the pétition." 

[Ed. Note.- For otliep cases, .see Contempt, Cent. Dig. §§ 195, 197-201 ; 
Dec. Dig. § 63.*] 

In Errortb and Apfieal from the District Court df thé United States 
içT the Southwestern Division of the Western District of Missouri. . 
"Action by W. H. Watefs, trustée in bankruptcy, against George R. 
Clay and others. From a judgmént finding défendant George R. Clay 
guiltyof contempt, he bringserror and also appeals. Afïirmed. 

,VShepàrd, Barclay (Hiigh Dalabs, R. H. Davis, P. H. Culleni and 
Thomas. T. Fauntleroy, on the brief), for plaintiff in error and ap- 

.'pellarit. - 

"'^ Jbhn W: Halliburton (;Hiram W. Currey and Samuel McReynolds, on 
ilie brief), for defeudatit in errer and appellee. 

Before SANBORN,' Circuit Judgè, and RINER and WILLIAM 
H. MUNGER, District Judges. 

•For other casoB see eame topio & § numberIii Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SANBORN, Circuit Judge. George R. Clay, who will be called the 
"défendant," assails by writ of error and by appeal the judgment of 
the District Court that he is guilty of contempt of that court and that 
he be imprisoned for a period of 10 months unless before the expira- 
tion of that time he accounts for and pays over to W. H. Waters, trus- 
tée of the estate of Robert Boatright, a bankrupt, the proceeds of cer- 
tain property converted by the défendant to his use after the institu- 
tion of a suit against him for that property in the court below. At the 
threshold of this case there is a motion by the trustée to dismiss both 
the writ and the appeal on the ground that the judgment was for a 
civil and not for a criminal contempt, and that this court bas no ju- 
risdiction to review it. The défendant, on the other hand, contends, 
among other things, that the judgment should be reversed because the 
court below never had any jurisdiction of the subject-matter of the 
suit out of which it arose. A brief review of the proceedings anterior 
to the judgment is, therefore, indispensable to a discussion or a dé- 
termination of the questions hère presented. 

On December 22, 1902, Robert Boatright was adjudged a bank- 
rupt by the, court below. On April 15, 1905, the trustée in bank- 
ruptcy of his estate exhibited a bill in equity in that court against 
the défendant and others wherein he averred that Boatright had 
$40,000 at the time of the fîling of the pétition in bankruptcy which 
in August, 1903, he carried away and deposited in the Canadian Bank 
of Commerce at Windsor, Ontario, and concealed from the trustée, 
that the défendant and otbers in August 1904, took this money, and, 
with knowledge that it was the property of the estate of Boatright 
in bankruptcy, with intent to continue its concealment from the trus- 
tée, invested a part of it in the defendant's name in promissory notes 
and mortgages on specified real estate which secured them and in real 
estate which is described in the bill, and the trustée prayed that the 
court would ad judge that this real estate and thèse notes and mort- 
gages were the property of the estate, and that the défendant should 
assign and convey them to the trustée. Clay denied the material aver- 
ments of the bill ; but after a final hearing the court below found them 
to be true and rendered a decree to the efïect that certain real estate 
and certain notes and mortgages described in the bill, which the défend- 
ant held in his name and control when the suit was commenced, and 
when the subpœna was served upon him, were the property of the es- 
tate, and that he should convey them and their proceeds to the trustée. 
An appeal was taken from this decree, and the portion of it which has 
been recited was affirmed by this court. Clay V. Waters, 161 Fed. 
815, 88 C. C. A. 633. Thereafter and on January 25, 1909, the trus- 
tée filed a pétition in the District Court, in which he set forth the facts 
which bave been stated in détail and alleged, among other things, that 
the défendant for the purpose of hindering and def rauding him and 
the creditors of the estate of Boatright and for the purpose of defeat- 
ing the jurisdiction and the decree of the court below, during the 
pendency of the cause and after the subpœna was served upon him, 
conveyed to strangers to the proceedings ail the real estate described 
in the bill and decree as held and controlled by him except one lot 
which he had conveyed before the suit was commenced, and that for 
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the same' purpose and with lijce intent he had during the same time 
triansferred or otherwise disposed of ail the notes and mortgages de- 
sçjribed in the decree, and the trustée asked that a citation might be 
issuçd to the défendant which.shoukl require him to comply with the 
decriçe and to show cause why he should not be committed for con- 
tempt;.of the court. A citation was issued upon this pétition on Jan- 
uary ^5, 1909, returnable on January 37, 1909, which the court held 
insufficient. Thereafter and on February 20, 1909, the court made 
an orde^ which recited the substance of the pétition and particularly 
the façt that it was made to appear to the court by the pétition that 
the défendant had wholly failed to comply with the decree, that for 
the purpose and with the intent of defeating the jitrisdiçtion and de- 
cree of the court he had conveyed to third persons during the penden- 
cy of the suit, and, after his anpwer was filed therein, ail the real es- 
tate described in the bill and decree as held and controlled by him 
except the lot which he had conveyed before the commencement of 
the suit, and that for the same purpose and with like intent he had 
conveyed away or disposed of to third persons during the same time 
ail the notes and mortgages described in the bill and decree. And in 
view of thèse premises the court ordered that he be required to ap- 
pear before it and show cause, if any he had, why he should not be 
punished for contempt, and that he should make return to the order 
on or before March 15, 1909. 

The défendant answered the order and the pétition. In his an- 
swer he admitted that he had concealed and conveyed away for value 
between the time of the service of the subpœna upon him and the time 
of the entry of the decree in the suit ail the real estate described as 
held and controlled by him except three tracts, one of which was con- 
veyed by him before the suit was commenced and two of which were 
lost upon a foreclosure thereafter. He also admitted in his answer 
that he had either collected or sold and assigned during the same 
time ail the notes and mortgages described in the bill and decree so 
that when the decree was rendered he could not comply with it. And 
he further alleged that he did not hâve in his possession or under his 
control at the time of the entry of the decree or at the time of the serv- 
ice of the order to show, cause upon him any of this property or any 
of the proceeds thereof. The answer also contained averments that he 
made this disposition of the property described in the bill in good 
faith "without intent to commit any fraud upon this honorable court 
or its jurisdiction," that no notices of the pendency of the suit were 
filed in the offices of the recorders of deeds in the counties in which 
the property was situated, that he believed that the decree itself di- 
vestedfrom him ail his right to the real estate in question, that after 
the decree he made a quitclaim deed of it to the trustée, that the de- 
cree permitted the payment of the principal and interest of the notes and 
mortgages by him in lieu of the assignment thereof, that it adjudged 
a recovery from him of thé aggregate amount of thèse notes and mort- 
gages and an exécution to collect this amount, and that an exécution 
therefor had been issued and had been levied upon certain property 
as his property. The court below was of the opinion that this answer 
admitted the material façts upon which the charge of a contempt of the 
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court was founded, and it adjudged that the défendant "stand in con- 
tempt of this court as alleged in the pétition, that he be imprisoned in 
the county jail of Henry county for the state of Missouri for the pe- 
riod of 10 nionths unless he shall before the expiration of said time 
account for and pay over to the said W. H. Waters, trustée in bank- 
ruptcy, the proceeds of the property in question converted by him to 
his use after the institution against him of the plenary suit mentioned 
in the pétition herein." 

The statement of the nature of and of the distinction between crim- 
iiial contempts and civil contempts made by this court in the case In 
re Nevitt, 117 Fed.. 448, 458, 54 C. C. A. 622, 632, which received the 
approval of the Suprême Court of the United States in Bessette v. W. 
B. Conkey Company, 194 U. S. 324, 338, 24 Sup. Ct. 665, 666 (48_L. 
Ed. 997), furnishes the standard by which the décision of the question 
whether this adjudication is for a criminal contempt or for a civil con- 
tempt must be determined, and it is hère quoted : 

"Proceedings for contempts are of two classes — those prosecuted to pré- 
serve the power and vindicate the dignlty bî the courts and to puinsh for dis- 
obedience of thelr orders, and those instltuted to préserve and enforce the 
rlghts of private parties to suits, and to conipel obédience to orders and de- 
crees made to enforce the rights and administer the remédies to which the 
court has found them to be entitled. The former are criminal and punitive 
in thelr nature, and the government, the courts, and the people, are interested 
in thelr prosecutlon. The latter are civil, remédiai, and coercive in thelr 
nature, and the parties chlefly In interest in thelr conduct and prosecution 
are the individuals whose private rights and remédies they vvere instltuted 
to protect or enforce. Thompson v. Railroad Co., 48 N. J. Eq. 105, 108. 21 
AU. 182; Hendryx v. Fitzpatrlck (C. C.) 19 Fed. 810; Ex parte Culllford, 8 
Bam. & C. 220 ; Rex v. Edwards. 9 Bam. & C. 6-52 ; People v. Court of Oyer & 
Terminer, 101 N. Y. 245, 247, 4 N. E. 259 [54 Am. Kep. 691] ; Phillips v. Welch, 
11 Nev. 187, 190; State v. Knight, 3 S. D. 509, 513, 54 N. W. 412 [44 Am. St. 
Rep. 80Ô] ; People v. McKane, 78 Hun, 154, 160, 28 N. Y. Supp. 981. 4 Bl. 
Oomm. 285; 7 Am. & Bng. Enc. Law, 68. A criminal contempt Involves no 
élément of Personal Injury. It Is direeted against the power and dignlty of 
the court, and private parties hâve little If any interest in the proceedings 
for tts punlshment. But if the contempt consists in the refusai of a party or 
a person to do an act which the court has ordered him to do for the beneflt 
or the advantage of a party to a suit or action pendlng before It, and he is 
committed untll he compiles wlth the order, the commitment is In the nature 
of an exécution to enforce the judgment of the court, and the party in whose 
favor that judgment was rendered is the real party In interest in the pro- 
ceedings." 

"It may not be always easy to elassify a partleular act," said Mr. Justice 
Brewer, in Bessette v. W. B. Conkey Company, 194 TJ. S. 329, 24 Sup. Ct. 667 
(48 L. Ed. 997), "as belonglng to either one of thèse classes. It may partake 
of the characteristles of both. A signlflcant and generally determlnative fea- 
ture is that the act is by one party to a suit in disobedienee of a spécial order 
made in behalf of the other. Yet sometimes the disobedienee may be of such 
a character and in such a manner as to Indicate a contempt of the court rather 
than a disregard of the rights of the adverse party." 

If the court below had ordered the défendant to convey to the 
trustée or to account for and pay over to him within a certain time the 
proceeds of the property with which he was charged by the decree, 
or any spécifie part of it, if after proper notice he had refused so to do, 
and the court after a hearing had adjudged that he be committed to 
jail until he obeyed the order, there would hâve been no doubt that 
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the judgment was for a civil contempt. But in thèse proceedîngs for 
contempt the court made no order that the défendant shôuid convey 
any of the property or account for and pay over any of the proceeds 
of the property described in the decree, although the trustée prayed 
for that reHef, It may be that the reason why no such order was 
made was that the défendant answered that he had placed beyond his 
controi before the decree was entered ail of this property, and that 
at the time that he made his answer he had no controi over any of its 
proceeds so that it wâs impossible for him to return to the court or its 
trustée either the property or its proceeds. The defendant's counsel 
insist that the judgment for contempt for the disobedience of such an 
order or for the defendant's disobedience of the decree could not stand 
because his answer shows that.he could not comply with it. Conceding 
that this position is sound, it is not material to the case in hand. The 
judgment wder considération was not rendered on account of a fail- 
ure to comply with any such order ; it was not rendered for an act of 
the défendant "in disobedience of a spécial order made in behalf of" 
the trustée in the proceedings for contempt, and, if the impossibility 
of a compliance by the défendant with the decree would render a judg- 
ment for contempt for a failure to obey it erroneous, this judgment 
must nevertheless be sustàined if there is any just cause for it, and 
the record discloses thèse causes: Aji adjudication in bankruptcy is a 
seizure by the court of bankruptcy and a transfer to that court of ail 
property in the possession of the bankrupt at the time of the adjudica- 
tion in which he has any interest. Thenceforth such property is a part 
of the tr^st, estate in the légal custody of the court for the benefit 
of the creditors of the bankrupt and adverse claimants. Mueller v. 
Nugent, 184 U. S. 1-14, 23 Sup. Ct.:g69, 46 L. Ed. 405; White v. 
Schloerb, 178 U. S. 542, 20 Sup. Gt 1007, 44 L. Ed. 1183; Whitney 
V. Wenmah, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; In re 
Rochford, 124 Fed. 182, 184, 59 C.C A. 388. 390; In re Granité City 
Bank, 137 Fed. 818, 821, 70 C. C. A. 316, 319; In re Rodgers, 125 
Fed. 169, 60 ce. A. 567; In re Reynolds (D. C.) 127 Fed. 760, 762; 
In re Schermerhorn, 145 Fed. 341, 342, 76 C. C. A. 215, 216. 

Any willful interférence with any of this tri^st estate, any willful 
attempt to injure it, to withdraw it from the custody of the court, or 
to conceal it from the court or any of its officers whose duty it is to 
administer it, is a défiance of the power and an affront to the dignity 
of the court which may be punished by a judgment for contempt. In 
re Walsh Bros. (D. C.) 159 Fed. 560, 562; In re Lutfy (D. G.) 156 Fed. 
873, 875;: Wartman v. Wartman, 29 Fed. Cas. No. 17,210, pages 303, 
304, 305, 306. Indeed, it is an offense under the bankruptcy law pun- 
ishable by imprisonment for a period not exceeding two years know- 
ingly and fraudulently to receive any material amount of property from 
a bankrupt after the filing of a pétition with intent to defeat the act. 
Act July l, 1898, c. 541, 30 Stat. 554, § 29b, subd. 4 (U. S. Comp. St. 
1901, p. 3433). The $40,000 out of which the défendant took the mon- 
ey with which he bought the property the title to which he placed in his 
name was in the possession of the bankrupt at the time of the adjudica- 
tion against him. He concealed it frqm the trustée. The défendant 
with Jçfiowledge of this fact took a portion of it and continued the con- 
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cealment by putting the title to it in his name, and he thereby became 
clearly guilty of a contempt of the court below. 

A party to a suit, who knowingly and intentiônally disposes of its 
subject-matter with intent to withdraw it from the jurisdiction of the 
court and to render futile any future decree concerning it, unavoid- 
ably défies the power and affronts the dignity of the court and thereby 
renders himself liable to punishment for contempt. Wartman v. Wart- 
man, 39 Fed. Cas. No. 17,210, pages 303, 304, 305, 306 ; Ex parte Kel- 
logg, 64 Cal. 343, 344, 30 Pac. 1030; Greite v. Henricks, 71 Hun, 11, 
24 N. Y. Supp. 546; In re Grant, 26 Wash. 412, 67 Pac. 73, 74; 
American Construction Co. v. Jacksonville, T. & K. W. Ry. Co. (C. 
C.) 52 Fed. 937, 941 ; Devlin v. Hinman, 161 N. Y. 115, 117, 55 N. 
E. 386 ; 9 Cyc. par. D, and note 22. After the trustée had commenced 
the suit to subject the property that stood in the name of the défend- 
ant to administration as a part of the bankrupt's estate, and after the 
subpœna therein had been served upon him, he disposed of a large part 
of that property for the purpose of taking it out of the jurisdiction of 
the court below and of defeating its coming decree. Hère was a 
second act which constituted a contempt of that court. While thèse 
acts and the failure of the défendant to comply with the decree pre- 
vented the trustée from securing the property to which he was entitled, 
and for that reason they bave some of the characteristics of civil con- 
tempts, the intentional continuance of the concealment from the trustée 
and the court of the part of the bankrupt's estate which the défendant 
invested in his name and the willful withdrawal of the property in his 
name which was the subject of the suit against him from the juris- 
diction of that court after the suit was commenced for the purpose of 
defeating its decree were such bold and défiant affronts to its dignity 
that the civil aspect of the acts of the défendant sinks into insignifi- 
cance. That this was the view of the court below is evidenced by the 
,i,|^ct that the judgment is clearly punitive. It is imprisonment for 10 
finonths unless the défendant purges himself of the contempt of the 
court by accounting for and paying back to it the proceeds of the prop- 
erty he withdrew from its jurisdiction before that time expires. The 
conclusion is that the foundation of the judgment was the intentional 
taking and concealment of the bankrupt's estate by the défendant and 
his willful withdrawal from the jurisdiction of the court of the subject- 
matter of the suit against him after that suit had been commenced for 
the purpose of defeating its coming decree, and that this judgment was 
rendered for a criminal contempt in order topunish the défendant and 
to vindicate the authority of the court. 

A judgment for a criminal contempt in a suit in equity is reviewable 
by writ of error. , Act March 3, 1891, 26 Stat. 828, c. 517, § 6 (U. S. 
Comp. St. 1901, pp. 549, 550) ; Bessette v. W. B. Conkey Company, 
194 U. S. 324, 338, 24 Sup. Ct. 665, 48 L. Ed. 997; Matter of Christ- 
ensen Engineering Co., J94 U. S. 458, 461, 24 Sup. Ct. 739, 48 L. Ed. 
1073. 

A judgment against a party to a suit in equity for a civil contempt 
committed therein before final decree is reviewable by appeal from 
the decree only/ Doyle v. London Guarantee Company, 204 U. S. 
599, 605, 607, 27 Sup. Ct. 313, 51 E. Ed. 641. 
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A judgment against a party in a suit in equity for a civil contempt 
committed after the decree is reviewable by appeal. Wilsott v'. Cal- 
culagraph Co., 153 Fed. 961, 963, 83 C. C. A. 77. 

The motion to dismiss the writ of error is, accordingly, denied, and 
the motion to dismiss the appeal is granted. 

Counsel for the défendant argue that the judgment must be re- 
versed because the District Court had no jurisdiction of the plenary 
suit between the trustée and the défendant upon which it is founded. 
They invoke the provisions of sections 33a and 33b of the bankruptcy 
law to the efifect that the Circuit Courts shall hâve jurisdiction of ail 
Gontroversies at law and in equity as distinguished from proceedings 
in bankruptcy betvi^een trustées and adverse claimants to the same ex- 
tent oiily as though bankruptcy proceedings had not been instituted, 
and such controversies had been between the bankrupts and such ad- 
verse claimants, and that such suits shall only be brought where the 
bankrupt whose estate is being administered by the trustée might hâve 
brought them if bankruptcy proceedings had not been instituted, unless 
by consent' of the proposée! défendant, and they insist that the District 
Court was without jurisdiction of this plenary suit because no authority 
to entertain such suits was specifically conferred upon it by the bank- 
ruptcy act, because the record fails to show that the court below would 
hâve had jurisdiction of the controversy in suit between the bankrupt 
and the défendant if there had been no bankruptcy proceedings and 
because the consent of the défendant could not confer jurisdiction over 
that suit and its subject-matter. If the property in controversy had 
been conveyed and delivered to the défendant before the pétition in 
bankruptcy was filed, and the défendant had had a claim to it that was 
not merely colorable or evasive, and the objections hère presented had 
been made in due timC, they might hâve prevailed. Bardes v. Ha- 
warden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175 ; First 
National Bank v. Title & Trust Co., 198 U. S. 280, 291, 25 Sup. Cl|„ 
693, 49 U Ed. 1051. ^ 

But the property hère in controversy was in the possession of the 
bankrupt when the pétition was filed and when the adjudication was 
made, and it then passed within the jurisdiction of the District Court 
below. The second section of the bankruptcy law invests the District 
Court sitting in bankruptcy with power to (7) "cause the estâtes of 
bankrupts to be coUected, reduced to money and distributed and dé- 
termine controversies in relation thereto except as otherwise provided," 
and the exception is of cases involving those controversies between 
trustées in bankruptcy and adverse claimants specified in section 23, 
which relate to property which was not in the possession of the bank- 
rupt when the pétition for adjudication was filed and in which the de- 
fendants do not consent to suits in the District Courts. The District 
Court sitting in bankruptcy has jurisdiction to détermine by summary 
proceedings, after a reasonable notice to claimants to présent their 
claims to it, controversies between the trustée and adverse claimants 
over liens upon and the title and possession of (1) property in the 
possession of the bankrupt when the pétition in bankruptcy is filed, 
(2) property held by third parties for him, (3) property lawfully seized 
by the marshal as the bankrupt's under clause 3 of section 3 of the 
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bankruptcy law, and (4) property claimed by the trustée which has 
been lawfully reduced to actual possession by the officers of the court. 
Such controversies are controversies in proceedings in bankruptcy 
under section 2, and they are not controversies at law or in equity as 
distinguished from proceedings in bankruptcy within the meaning of 
section 33. Brvan v. Bernheimer, 181 U, S. 188, 21 Sup. Ct. 557, 
45 L. Ed. 814;'Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 
h. Ed. 405 ; Whitney v. Wenman, 198 U. S. 539, 553, 25 Sup. Ct. 
778, 49 L. Ed. 1157 ; In re Wood & Henderson, 210 U. S. 246, 255, 
28 Sup. Ct. 621, 52 L. Ed. 1046 ; Babbitt, Trustée, v. Dutcher et al., 

216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. (Feb. 21, 1910); In re 

Rochford, 124 Fed. 182, 186, 59 C. C. A. 388, 392; In re Schermer- 
horn, 145 Fed. 341, 343, 76 C. C A. 215, 217 ; Thomas v. Woods, 173 
Fed. 585, 590, 97 C. C. A. 535. 

As the District Court had jurisdiction of the $40,000 which was in 
the possession of the bankrupt at the time of the adjudication with 
a part of which the défendant purchased the real estate and obtained 
the promissory notes and mortgages which were the subject-matter 
of the plenary suit against him, and as that court had ample power to 
détermine the controversies between the trustée and the défendant con- 
cerning ail this property by summary proceedings upon reasonable 
notice to him, it also had jurisdiction of a plenary suit to détermine 
them. The défendant may not successfully object that the District 
Court was powerless in such a suit because it thereby gave to him a 
longer notice and a better opportunity to prépare and présent his claim 
to the property than the common practice in bankruptcy approved. 
Whitney v. Wenman, 198 U. S. 539, 553, 25 Sup. Ct. 778, 49 L. Ed. 
1157. 

In their reply brief counsel for the défendant urge in opposition to 
this conclusion that there is no averment or finding that the bankrupt 
ever had possession of the $40,000 within the United States, and that, 
while there is an allégation in the bill that he carried it away and de- 
posited it in the Canadian Bank, there is no spécifie finding of that 
fact in the decree. But the adjudication in bankruptcy was made in 
1902, and the decree in the plenary suit in 1908, after and pursuant to 
a décision of this court. The decree which is founded upon the aver- 
ments of the bill finds and adjudges that the real, property and the Per- 
sonal property which are the subject-matter of that suit were secured 
by the défendant with a part of the $40,000 which belonged to the 
trustée, that the défendant held this property for, and that he should 
transfer it to, the trustée. Since the attack upon the adjudication and 
upon the decree now is collatéral and not direct, every fact requisite 
to sustain the jurisdiction of the court over the subject-matter and the 
parties thereto which the record does not affirmatively prove did not 
exist must be conclusively presumed to bave been, and the mère ab- 
sence of the findings or averments mentioned become, immaterial. 
Foltz V. St. Eouis & S. F. Ry. Co., 60 Fed. 316, 318, 8 C. C. A. 635, 
637 ; Board of Commissioners v. Platt, 79 Fed. 567, 570, 25 C. C. A. 
87, 90 ; In re First National Bank, 153 Fed. 64, 69, 70, 81 C. C. A. 
260, 265, 266. 
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îtîs said that the trustée by means of this suit sought to chargé 
thé pfopérty held by the défendant in equity with a trust in his f avor, 
and, therefore, the suit was not a possessory but a plenary suit in 
equity. But a court of bankruptcy is a court of equity, ail the prop- 
erty of a bankrupt is trust property, and every proceeding in the Dis- 
trict Court in the administration of it is a proceeding in the exécution 
of a trust. in equity. Thé plenary suit was a proceeding to enforce this 
trust by taking the title and the possession of the property which was 
the subject-matter of that suit from the défendant who had wrongfuUy 
seizéd ànd concealed it ând vesting them in the trustée to whom it be- 
longfed in trust, and that suit was both a possessory and an equity pro- 
cèediftg. There was no lack of jurisdiction in the District Court either 
of the suit or of its subject-matter. 

Complaint is made of the judgment that it is in violation of section 
725 of the Revised Statutes (U. S. Gomp. St. 1901, p. 583), to the 
eflfect that the power to punish for contempt shallnot be construed to 
extend to any cases except, "and the disobedience or résistance by any 
such officer, or by any party, juror, witness, or other person, to any law- 
ful writ, process, order, rule, decree, or. command of the said courts," 
becatlse the taking of:the bankrupt's property and its concealment in 
the defendant's name before the suit was commenced and its subsé- 
quent trans fer by the défendant to innocent third parties before the 
decree was not a disobedience or résistance by the défendant to any 
lawfùl order or command of the court. Attention is sharply chal- 
lenged- to the fact that there was no restraining Order or spécifie in- 
junctipn against the taking and conversion of the property of the 
barikrupt by this défendant. But the fîling of the pétition in bank- 
ruptcy and the adjudication which followed it embodied in themselves 
a conUftianding injunctiop of the court against the interférence of the 
defendapt with and his concealment and removal from the trustée and 
the court of any of the property of the bankrupt. Against the de- 
fendant and against ail others who had no valid lien upon or interest 
in that property at the time of the adjudication, the injunction and 
command of the court against such interférence and removal and 
notice thereof to ail the world were embodied in the injunction and 
issued therewith by the settled law of the land. Mueller v. Nugent, 
184 U. S. 1, 23 Sup. Ct. .269, 46 L. Ed. 405; In re Rodgers, 60 C. C. 
A. 567, 578,125 Fed. 169, 180; In re Kolin, 134 Fed. 557, 560, 67 C. 
C. A. 481; In re Granité City. Bank, 137 Fed. 818, 821, 70 C. C. A. 
316, 319; Wilkinson v. Goodfellow-Brooks Shoe Co. (C. C.) 141 
Fed. 218,, 220; State Bank of Chicago v. Cox, 74 C. C. A. 285, 287, 
143 Fed. 91, 93; In re Erie Lumber Company (D. Cl 150 Fed. 817, 
829; In re Fleischer (D. C.) 151 Fed. 81, 82. The décisions of the 
Suprême Court in York Manufacturing Co. v. Cassell, 201 U. S. 
344, 333, 26. Sup. Ct. 4-81, 50 L. Ed. 782, and Hiscock v. Varick Bank 
of Nevv York, 206 U. S. 28, ,41, 27 Sup. Ct. 681, 51 L. Ed._ 945, , cited 
for the défendant, merely hold that this çaveat and injunction do not 
deprive those who havq .xalid title^.to or liens uppn the property claimed 
by the bankrupt at the tirne the pétition is filed of those liens or titles. 
They do not in any way modify this gênerai rule or diminish its con- 
trolling force in ail cases like that in hand, wherein the intermeddler 
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had no claim upon or interest in the bankrupt's property at the time of 
the adjudication. The seizure of the money of the bankrupt after the 
adjudication and its concealment by the défendant in his name in real 
estate and promissory notes and his transfer of this real and personal 
property to innocent third parties to withdraw it from the jurisdiction 
of the court below and to defeat its coming decree after he was noti- 
fied by the commencement of the suit to turn it over to the trustée 
were repeated disobediences and résistances of the injunction and com- 
mand of the court, and constituted contempts of that court well within 
the terms of section 735, Rev. St, 

Counsel argue that the judgment is erroneous: (1) Because the 
decree was ineffectuai to pass the title to the real estate to the trustée 
under section 967 of the Revised Statutes, section 1 of the act of 
August 1, 1888, 25 Stat. 357, c. 729 (U. S. Comp. St. 1901, pp. 700, 
701), and section 743 of the Revised Statutes of Missouri (Ann. St. 
1906, p. 730). But the défendant had conveyed ;the title to the real 
estate to innocent third parties for value and had disposed of thç notes 
and mortgages to like innocent parties before the decree was rendered. 
(2) Because the decree gave the trustée the alternative to hâve the 
notes indorsed and delivered to him or to recover of the défendant a 
judgment for their amount and exécution therefor, and the trustée has 
elected the latter alternative, issued an exécution for the amount, and 
levied upon some property as that of the défendant; but the decree 
gave the choice, not to the trustée, but to the défendant. It was that 
the défendant should either indorse and deliver the notes within 10 
days after its filing, or pay the amount thereof to the trustée, and: that 
in case he did neither the trustée might recover that amount and hâve 
exécution therefor, and the défendant failed to deHver the notes or 
to pay, their amount, and there is no évidence that the trustée bas ever 
realized anything iipon the exécution he levied. (3) Because it is im- 
possible for the défendant to pay over the proceeds of the property 
which he was required to transfer by the decree. (4) Because im- 
prisonment for debt is forbidden in Missouri by section 990, Rev. St. 
U. S. (U. S. Comp. St. 1901, p. 709). And (5) because the amount 
which the défendant must pay over is not definitely fixed by the judg- 
ment. 

Thèse contentions might deserve serions considération if this were 
jt judgment for a civil contempt for the failure of the défendant to 
comply with the decree of the court or with some order of the court 
to convey the property specified in the decree, or to pay over its pro- 
ceeds. But counsel for the défendant has so persuasively argued in 
opposition to the motion to dismiss the writ of error that this was a 
judgment for a criminal contempt that the court is completely con- 
vinced that he was right. This is a judgment rendered to vindicate the 
authority of the court and to punish the défendant for intentionally 
taking and concealing in his name the property of the bankrupt after 
the adjudication and before the commencement of the plenary suit and 
for intentionally transferring that property to innocent third parties for 
value for the purpose of withdrawing it from the jurisdiction of that 
court and of def eating its decree after the suit against him was brought 
and before the decree was rendered, and neither of the five objections 
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just recîted, conceding the existence of the facts there stated, discloses 
any error in the action of the court below or any valid reason for a re- 
versai of this judgment. Neither this judgment nor any other order 
in the contempt proceedings requires the défendant to account for or 
to pay over anything. It is not a judgment that he account for and pay 
over the proceeds of the property converted by him to his use and in 
default of such paj^ment be imprisoned. Hence it is not material that 
he has no control of those proceeds and cannot pay them over and the 
judgment does not effect imprisonment for debt. The judgment is 
that the défendant be imprisoned for 10 months for his criminal con- 
tempt of the court unless within that time he pays over those proceeds. 
It is that he be punished by imprisonment for 10 months for his 
criminal contempt with leave to purge himself of that contempt and 
to be released by paying back to the court the proceeds of the property 
he took from it in défiance of its order and command embodied by the 
law in thè adjudication in bankruptcy and in the légal custody of the 
property vested in the District Court by that adjudication and by the 
commencement of the plenary suit to recover it. 

Finally, the property of the estate of the bankrupt which the défend- 
ant converted to his use was described in the pétition and answer in 
the contempt proceedings. The amount of the proceeds which he de- 
rived from that property is the amount which he is permitted to pay 
under the judgment to purge himself of his contempt. He knew and 
still knows better than any one else what the amount of thèse pro- 
ceeds is. He did not disclose it in his answer to the pétition for his 
punishment for contempt, and it does not lie in his mouth now to 
defeat this judgment because that amount is not more definitely speci- 
fied therein. Nor is it a fatal objection to the judgment that it does 
not recite the facts which constituted the contempt because the pétition 
allèges and the answer admits them and the judgment recites that the 
défendant is "adjudged to stand in contempt of this court as alleged in 
the pétition." 

The court below had jurisdiction of the subject-matter and of the 
parties to the adjudication in bankruptcy, of the suit against the de- 
fendant to recover the property of the estate which he had taken and 
concealed, and of the proceeding to punish him for his contempt of 
the power and the dignity of that court, and there was no error of law 
in that proceeding. 

The judgment below must, there fore, be affirmed, and it is so or- 
dered. 

NOTE'. — The foUowing is the opinion of Philips, District Judge, in the 
court below, after final hearing and argument before Philips and Polloclt, 
District Judges: 

PHILIPS, District Judge. This cause orlginated before PoUock, District 
Judge, sltting at Joplin. As the questions of law involved are important, it 
was deemed advlsable that we slt in the final hearing and décision of the case. 

It is a contempt proceeding, growlng ont of the foUowing facts, substan- 
tially: Robert Boatright, several yèars àgo, organized and conducted what is 
popularly known as the "buck-foot gang" at Webb Oity, in this district, the 
purpose and work of which were to fraudulently obtain from whom they 
mlght money by wagers on fake foot races, whereby Boatright greatly en- 
riched himself. Judgments in- large amounts were obtained against him by 
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hls'victlms, and on pétition of some of liis creditors he was adjudged a bank- 
rupt by tliis court, and W. H. Waters was eleeted and quallfied as trustée of 
the estate. In various vvays Boatriglit undertook to dispose of his moneys 
and property so as to conceal them froiu lils eredltors. After the adjudica- 
tion in bankruptey a large amount of sald nioney came into the hands of the 
défendant, George R. Clay, an âttorney at law, acting for Boatright. Clay 
undertook to cover up and conceal thls property from the trustée in bank- 
ruptey. To this end he acquired the title to a large quantity of real estate, 
and also promlssory notes, which of right belonged to the trustée in bank- 
ruptey. To compel the transfer and delivery of thls property so held by him 
to the trustée in bankruptey, the latter instituted in this court a plenary suit 
against George R. Clay and vvlfe, and also Mrs. Boatright, the mother of sald 
bankrupt. After full hearlng the court found the issues for the trustée, and 
entered order and decree requiring the défendants by a given time to convey 
and transfer the real estate so held by each of them to sald trustée, and also 
by proper indorsement to transfer and deliver up the notes so held. Still re- 
sisting the suit on its merits, the défendants therein appealed from sald de- 
cree and order to the Court of Appeals. where the decree against him was 
afflrmed. See 161 Fed. 815, 88 O. C. A. 6.33, at December term, 1907. 

After the mandate therein was filed, the défendants failing and refusing to 
comply therewith and the decree of court, the trustée presented to this court 
his pétition in due form, setting out the facts aforesaid, and alleging that 
■durlng the pendeney of said plenary suit the défendant, George R. Clay, and 
wlfe, for the purpose of defrauding the jurisdiction of the court and pre- 
venting the enforcement of any decree whleh might be rendered therein, clan- 
destinely conveyed, transferred, and disposed of for their own use the said 
property, that they had failed and refused to comply wlth the order of the 
court, and asking that the défendants be cited to appear and show cause, if 
any, why they should not be adjudged in contempt. The défendant, George 
R. Clay, bas made return to the writ, and the petitioner has moved the court 
for judgment of contempt notwithstanding the facts stated in the return. 

Some of the matters stated in the retuxn in avoidance are so trifling that 
they were not even urged by his counsel at the hearlng, and others insisted 
upon are scarcely deserving of considération. One insistence, for instance, is 
that the complainant lost the protection of any lis pendens by the suit in- 
stituted, for the reason that he failed to comply with the state statutes by fil- 
ing notice in the local recorder's office of the county in which the land is sit- 
uate of the pendeney of the suit, and, therefore, the défendant was left free 
to transfer the property to any third iwrty. It is sufficient to say of thls: 

(1) That such local statutes hâve no application to suits in equity in the 
fédéral courts to impress real property with a trust. It is not compétent for 
State Législatures by enactment to destroy the incidents and rights inhering 
in courts in chancery of the United States. 21 Am. Enc. L. p. 653, note 4. 
Mr. Pomeroy, in his work on Equity (3d Ed., vol. 4, § 317), speaking of such 
statutes says: "Thèse statutes do not generally interfère with the original 
I)Ower of courts of equity to enforce obédience to their decrees by the parties 
themselves and to punlsh such parties for their disobedience by attachment. 
fine, imprisonment, or séquestration. The opération of thèse statutes is con- 
flned to the territorial limits and jurisdictlon of the state in which they are 
respectively enacted. It does not extend to decrees of the United States 
courts. The efCeet of équitable remédies granted and decrees rendered by the 
United States courts, in the absence of législation by Congress, is governed 
by the original doctrine of equity. Their decrees do not conter title. They 
must be executed by the parties, and obédience is compelled by proceedings 
in the nature of punisliment for a contempt, attachment, or séquestration." 

(2) Whether the purchaser or transférée under the défendant pendente lite 
took cum onere, or not. is entirely aside from the question of contempt hère 
Involved. The return allèges that the défendant for value transferred to in- 
nocent purchasers, thereby accentuating the fact that he thus sought the 
more effectually to thwart and circumvent by fraud the relief sought by the 
suitor. It is of no conséquence that some of the land mentioned in the péti- 
tion had been conveyed away by the défendant, George R. Oay, prior to the 
flling of the plenary suit against him. He obtained the money from Boat- 
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right aftçr thei adjudication in bankrnptey, and he held the légal title to most 
of It when théBult was instltuted, and he appropriated to hls own use the 
proceeds of jwhatever sales he njade. 

The defiecdant, George K. Clay, attempts to extenuate hls conduct in this 
matter fey jyètwrnjpg that hè took and acted upon the advlce of reputable 
counsel. i 4s s^id by Chief Justice Taney on the circuit in Wartman v. Wart- 
man, Tf nçy, $62, Fed. Cas. Ko. 17,210; ' "As regards the question whether a 
contempt J^a-s or has not been commltted does not dépend on the Intent of the 
party b^t flpon ;the act he bas done. It is a conclusion of law from the act. 
Disobedlençie(to legltlmate authority of the court is by law a contempt, unless 
the party <ian show sufflclent cause to excuse It." It certainly can be no ex- 
cuse for pné lawy«r, commltting a fraud and a contempt, that he was advised 
thereto by, another lawyer. Why did the défendant seek advlce about mak- 
ing sucb ;disposltIpn of the property pending the suit, unless he was conscious 
of a meditated, frfiudulent act and îts possible effect upon hls personal safe- 
ty? The bald: statement that he did; not intend to d^fe^t the jurisdlction or 
clrcumvent tl(ie,deeree of the court,. :lf adverse to blm, is as Ineffectuai as it 
is deceitfuLii A man likéthis def^ndapt, under such çircumstances, is conclu- 
slvely pre&uD^ed to hâve intendeâ the natural and necessary conséquences of 
such ,a wtilful.act , i.:,! ;; ■ ' 

Redviced to icopcrete form, the situation is as foUows: When Boatrlght was 
adjudged a bgnkrupf, the proceeding was a proclamation to ail the world 
that the property of the bankrupt then In hls possession, unimpressedwith 
any prfr-exi^ting title or claim In-favor of thlrd persons, passed into the cus- 
tody pf the bankrupt court, tobeby it marshaled and distrlbuted among ail 
the recognlzed , creditors of the . baiikrupt. The assertion of the Suprême 
Court in Iflternational Bank v,.-Slierman, 101 U. S. 407, 25 L. Ed. 866,, and 
Mueller v< Nugent, ISl U. S.4i.22 Sup. Ot 269, 46 L, Ed. 405, that, the flling 
of a petitioiî. in bankruptcy; Is a caveat to aU the world, and that the:adjudl- 
cation in légal effect is an, attaçhment of the property of the bankrupt, and 
opérâtes a,s ap Injunctlon against, ail .persons who hâve not acqulred tangible 
interest; OTi right, thereto; "to.baiiidsipff," has never been challenged or modl- 
fled. lipon-ibe,, adjudication and, qualification of the trustée ail the right, 
title, ipteres]t,an4 estate which the: banlirupt had to the property at the in- 
stitution fit the prpceedings, by opération of the statute, passed to and vested 
in the tr^^ee. Bankr. Act July 1, 1893, c. 541, § 70, 30 Stat. 565 (U. S. Comp. 
St. 1901, p. 345J) I WTilte v. Schloerb, 178 U. S. 542, 20' Sup. Ct. 1007, 44 L. 
Ed. 1188; In re Granité City Bank, 137 Fed. 818-821, 70 G. 0. A. 316; In re 
Walsh Bros. ,(D.O.) 159 Fed. 560. ; ; 

The courts, speak but oneJanguage touching the effect and opération; of the 
bankruptcy. act upon, the property iowned and held by the bankrupt at the 
time of the; adJndiçation. It plsjces ail the property of the bankrupt not ex- 
empt by law In the custody of thé; District Court. It is placed in custodia 
legls by the adjudication in bankrttptcy. Every part of the estate belongs to 
the court and vests in the trustée when appointed. The adjudication opér- 
âtes as a constructive selzure of the property, and from that time forth it is 
in gremlo legis. In re Rosser^ilQl Fed. 565-566, 41 0. C. A. 497 ; In rô Walsh 
Bros., supra; In re Jersey Island Pa<*lng Oo., 1,S8 Fed. 625, 71 C. G. A. 75, 
2 L. K. A.'(N..S.)i560; In reBBiskman:(D. C.) 1.32 Fèd. 201 ; In re Schermer- 
horn, 145,Fed. S41, 76 0. O. A..215; Qdell v. Boyden, 150 Fed. 731, 80 C. O. 
A. 397; Remlngton on Bankruptcy, vol. 1, p. 1105. 

Giving.fuU force and effect to section 725, Rev. St..Ui S. (U. S. COmp. St. 
1901, p. 583),; which limits the. jurisdiction. of the court; in case of civil con- 
tempt like this,i,tO "the disobedienoe or résistance by * * * any party 
* * * ar ©ther person to any lawfûl right, process, order, rnle, decree or 
command oi; the court," it must be <3oilceded that it is diffieult to eseape the 
loglc that ithis défendant, George B. -Clay, with the Intent to ald the bank- 
rupt in conwallag and appropriating bis property, seized upon It, the légal 
effect pf whickiwaaiton act was a: dtefiiance: of the adjudication of the bank- 
rupt court, by tvMch the property in «(uestlou was taken in custodia legls, and 
by its very terms operated as a caveat' to hlm not to interfère with the prop- 
erty. ■ 1^! ;vi-'. ' ;- '.:,:,.. ■;••' 
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Concède that the défendant was entitled to his locus pœnltentlœ, when he 
was called upon by plenary suit to brlng the property wrongfully withheld 
by him Into court and surrender Its physical possession to the trustée, It was 
a notification to him that he had contemned the order of adjudication. In- 
stead of maklng immédiate restitution, he resisted until another mandate was 
made upon him by order and decree of court. Mailing to obey that, when 
cited for contempt, he cornes, and by hls retum in efCect says that, in order 
to carry out the purpose to disregard the adjudication In bankruptcy and to 
circumvent the final decree of the court, "I transferred the property to third 
parties, and, as I cannot literally comply by restoring the property in kind, 
I should stand acquitted of any intentional contempt." The impudence of 
such a défense is equaled only by Its Impotence. 

In White v. Schloerb, 178 U. S. 542-548, 20 Sup. Ct. 1007, 1009, 44 L. Ed. 
1183, the court laid down the rule "that the judge of the court of bankruptcy 
was authorized to compel persons who had forcibly and unlawfully seized and 
taken out of the judicial custody of that court property which had lawfuUy 
come into Its possession as part of the bankrupt's property to restore that 
property to Its custody," and therefore the District Court sittlng in bankrupt- 
cy has jurisdiction by summary proeeedings to compel the retum of the prop- 
erty. It can make no différence that, instead of resorting to the more sum- 
mary method of asking the référée of the court for an order on the trespasser 
to turn over the property to the trustée, recourse was had to a plenary suit 
to compel the surrender to the jurisdiction of the District Court. In either 
procédure there is found ample and essential power for the conservation and 
protection of estâtes in bankruptcy. Whitney v. Wenman, 198 U. S. 552-553, 
25 Sup. Ct. 778, 49 L. F]d. 1157 ; Loveland on Bankruptcj' (3d Ed.) p. 89. 

The défendant has failed to comply with the order of the court to surren- 
der thls property. As a reason why he should not be dealt with as for con- 
tempt, he says, as already stated, that he had put It out of his power to sur- 
render the property in kind, by its fraudulent transfer to third parties. Of 
thls we observe: (1) He did not dlsclo&e during the pendency of the suit that 
he had thus dlsposed of the property. Under the issues as made by the bill 
and answer, the complainant and thls court assumed up to the date of the 
final decree that the property in suit was in statu quo, in the possession of 
the défendant Hls silence establlshed that status. Why should not the rule 
be applled to him that commands that he who stands silent when he should 
speak shall not be heard thereafter when he does speak? The inablllty of a 
party to speciflcally perform may under certain circumstances avait as a dé- 
fense to such command; but It stands as an inflexible rule of common sensé 
and common justice that, where the contemnor créâtes the inablllty to per- 
form in anticipation of an order of court commanding him to transfer and 
deliver, he rather aggravâtes than exténuâtes his offense. McCartan v. Van 
Syckel, 10 Bosw. (N. Y.) 694; Myers v. Trinible, 3 E. D. Smith (N. Y.) 607. 

Ex parte Kellogg, 64 Cal. 343, 30 Pac. 1030, présents the case of where a 
party undertook to avoid the contempt wrlt by not accounting for property 
on the ground that he delivered it over to certain parties. The court said: 
"At the tlme and place stated in the order to show cause, petitioner duly ap- 
peare4 with his counsel and answered the allégations against him, whereupon 
the court took proof and from the évidence and papers in the case found the 
facts detailed, and that the delivery of the property by petitioner to Cassin 
was at his (petitloner's) own suggestion, and was made in anticipation of and 
for the purpose of defeating the order Rankln had asked for, and that, to 
accomplish hls purpose to defeat the process of the court, petitioner had pro- 
cured upon his own motion a delay in the proeeedings, pending which he vol- 
untarily and contumaciously dlsabled hlmself from complying with the order 
he antlclpated belng made, and, finally, that his action was but a bold attempt 
to defeat the order of the référée, duly and properly made, and cause the 
plaintiff's proeeedings to be barren of any resuit. Finding such facts, the 
superlor court rlghtly adjudged petitioner gullty of contempt and Imposed 
upon him appropriate punishnient." See, also. In re Grant, 26 Wash. 412, 67 
Pac. 73; Devlin v. Hlnman, 161 N, Y. 115, 55 N. E. 386. 

The discussion by Chief Justice Taney, on the circuit. In Wartman v. Wart- 
man, supra, is quite pertinent and authoritative. The bill there presented 
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>v,as to reach certain money In the hands of tlie défendant as a trust fuud, 
asking that ,it, be turned over to the elaimant. The answer. of the défendant 
admitted tji^tiie bad the money; but he resisted the clainl. Thereafter thé 
complainant aîsked that the money be brought into court. No order was made 
at the timè, and the case was continued. At a subséquent term the complain- 
ant again presènted pétition, averrlng that the trust furid was insecure, and 
praying thàt tha défendant be drdered to bring it Into court, which order was 
made ; but tlie défendant did not bring the money into court, and the f act 
appeared that af ter suit was brought, and before the order to elther bring 
the monejf into court or to give security for its forthcoming, the défendant 
had disposèd of two-thirds of It to persons who he deemed entitled thereto, 
and appropriated the remainihg one-third to himself. The Chief Justice said 
that the défendant admitted it was in his hands when he flled bis answer, 
and he knew the application made In the bill for an order upon him to bring 
the money into court was pendiijg, and awaiting décision ; and he now offers 
as a juetiiicatidn for his refusai to pay into court that in his judgment the 
complainant was not entitled to it, and that he had pald it over to those 
whom he considered were entitled to it, regardless of any order the court 
might placé in tlie premises. The court said: "The answer has at least the 
merit of f ranknegs ; but the avowal bf the contempt he had committed iu 
partiiig with tbis trust fund while the question as to its disposition was pend- 
ing before the court can hardly be recelved as a justification for a refusai to 
replace the money." He was adjudged in contempt. Counsel for the défend- 
ant hère are in error in suggesting that this ruling of the Chief Justice was 
anterior to the amended section 725 as it now stands in the statute. That 
amendment was adopted March 2, 1831; while the judgment of the court was 
rendered in 1853. 

That décision bf Chief Justice Taney is pertinent to another aspect of the 
defeudant's ansvi^ér. His return shows that he sold and conveyed part of the 
real estate, pendlng the suit, to thlrd parties for value, and that he ooUected 
or transferred the notes to third parties for value. If so, the presuniption is 
that he receivèd that value and stlll retains it. Seigel v. Cartel, 104 Fed. 
691, 90 C. 0. A. 512, and citations. He merely returns "that he bas not in his 
possession or under his control any of said property, or the proceeds thereof." 
Speaking pf a not dissimilar return, Chief Justice Taney said: "He [the de- 
fendant] states rio loss of the property or money since that time. He does 
not say that the portion of the funds which he retained for himself has been 
lost, but merely that he appropriated it for his own use. If he purehased 
property withi It, whàt has become of that property? Such an excuse cornes 
at this late Hoùr from the very guspicious circumstances that he présents 
with it no ^chedule of his property, shows no losses since he pald away two- 
thirds of the trust fund, and does not eyen [not] offer to account for the one- 
third which he retained in his own hands and appropriated to his own use." 
So hère, what bas the défendant done with the proceeds of ail the valuable 
property hé tràrisîerred? How did the proceeds get out of his control? To 
whom did he give or pay them out? He states a mère conclusion, deemed to 
be satisfàctory to his own mind; but he gives no facts, purging the accused 
conscience, tpbe met by countervailing proof. Such a bald statement Is not 
acceptable in the forum of conscience. It but évinces the lack candor and 
shufiBïng eyasion of a cunning mind. Courts might as well break and càst 
away the scèptèr |6f Justice, if derellcts may thus trlfle with thelr authority. 

Since this tiroçeedlug was instltuted the défendant, Ôeorge R. Clay, has 
made out in fprin quitclaim deeds to the real estate to the trustée, but with- 
out having reâcquired the tltle conveyed by hlm to third parties, and now 
suggests that, if thé doctrine of Ils pendens does apply as to the real estate, 
the petitloner can pursue his remedy In the approprlate. jurisdlctlon against 
the grantees Uhdef him. Such trifltng with the court. is otEensive to intelli- 
gence, ït butadds, proof of the défendànt's utter lack bf sensé of légal pro- 
priety and disCrinlinatlon. A due administration of justice and respect for 
the court démand tihe punishmént bf the défendant, George II. Clay. Judg- 
ment In contempt oi-deréd, to be executed by Imprisonment in jail for a period 
of 10,months, unless the défendant Shall sooner account for and turn over to 
the trustée thé proceeds of the property in question converted by him after 
the institution against him of the Sàtd plenary suit 
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In respect to tlie proceediug against Cora M. Clay, wife of said George R. 
Olay, the court regrets to hâve to say that it Is unsatisfactory. Aniong other 
things, she states that the original pétition on the merits was never served 
upon her, and she had no knowlecjge or information of its contents, or the 
object of the suit, until long after decree therein, other than that it was a 
suit against her husband, George R. Clay, and Mrs. Boatright. AH this is di- 
rectly contradicted by the record. The return of the marshal on the sub- 
ixena issued in the original suit showa Personal service thereof on her April 
2, 1905:. That return is concluslve upon her. It Is not subject to dispute In 
this collatéral proceeding. More than that, she appeared in that suit and 
flled answer under oath, on the 3d day of June, 1905. She took issue on the 
merits, and the cause went tx) final decree on the status thus establlshed hy 
the pleadlngs, which in effect conceded that she retained the title and pos- 
session of the property alleged in the bill to be in her uame. By that decree 
it v?as judicially deterniined that the property in question was obtained with 
money taken and received from Boatright after his adjudication in bank- 
ruptcy and that it was fraudulently concealed and withdrawn from the trus- 
tée in bankruptcy. She admits in her return that, pending the plenary suit 
to compel the restitution of the property so wrongfuUy wlthheld from the 
trustée, she conveyed the same to a third party. She pleads her reliance on 
the direction in this matter of her husband ; but this does not discharge her 
from her obligation to the law. 

The petitioner, replying to her return, alleged that she conveyed the parcel 
situate In Newton county, Mo., pending this suit, and received in exchange 
therefor a given house and lot, situate In the elty of Joplin, Jasper county, 
j\Io., on which she and her husband are now living ; the petitioner offering to 
dismiss the contempt proceeding against her on condition that she now qult- 
claim sald lot to the trustée hereln. By stipulation of parties herein, it is 
conceded that the alleged title to said property In Newton county was plaeed 
in the name of the défendant Cora M. Clay July 20, 1905 (which was after 
the adjudication in bankruptcy against Robert Boatright), and that pending 
the plenary suit, on Aprll 23, 190C, prior to the entering of decree therein, 
she and her husband conveyed the said land to one Finis L. Anderson for the 
expressed considération of $2,000, and this considération was paid by receiv- 
ing back from said Anderson and wife a deed to the défendant Cora M. Clay 
for the said lot in the city of Joplin, subject to a deed of trust to secure a 
note of $2,000, and that George R. Clay, in addition to the land conveyed to 
Anderson, paid the sum of $300, différence between the values of the prop- 
erty. The considération paid for the land obtained by Mrs. Clay, which she 
conveyed to Anderson, was $1,100. 

The court niay hère pause to observe that the insufflciency and untruthful- 
ness of the bald statement in the retuin of George R. Clay that he has not the 
property in question in his possession or under his control is made manifest 
by said stipulation. It shows that $1,100 was invested in the Newton county 
land. By the decree of court, which is concluslve on the défendants In this 
proceeding, that money was of the funds of the bankrupt, taken and misap- 
propriated by the défendants. In exchange for that land they had the title 
to the Joplin property plaeed in Mrs. Clay ; George R. Clay paying thereon 
also $300 in money. He and his wife are now occupying that property as a 
home. Yet they concealed this fact in thelr return hereln, notwithstanding 
it now devolves that that property was and is under their control, without 
thelr offering to surrender it to the court or trustée. And they now ask to be 
discharged herefrom srniply because they voluntarily, in anticipation of an 
adverse decree by the court, put it out of thelr power to restore to the trustée 
the real estate described In the bill and the decree. 

SIrice the announcement of the foregoiug opinion, the défendant Cora M. 
Clay has adjusted the matter in controversy with the jjetltloner herein, and 
according to a stipulation with parties filed herein the proceeding against her 
Is dismissed. 

The writ Issued herein to show cause not having been served upon the de- 
fendant Priscilla Boatright, she not being found, thig proceeding stands in 
abeyance as to her. 

17BF.— 26 
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; ^ THE QttàiiAIiA-t 

ptcult Court of Appeàlé, Ninth Circuit Apfil 4, 1910.) 

Na 1,70& 

1. CtJSTOMs AND Usages (|§ 6, 19*) — Cebtaintt and Unib-ormiîtt. 

A Custona-ffir' usage as to the stowage of cargo, to be avaUable to a shlp- 
owner as a défense to a suit for; fs-llure to deliver cargo which was lost 
by reason of the place and mani*er;Pf stowage, must be àeflnite, uniform, 
and well kBOWn, and must be-esîtabUshed by clear and satisfactory évi- 
dence. 

[EdJ N<>te.— For other cases, see Oustoms and Usages, Cent. Dlg. §i 5, 46 ; 
Dec. Dig. ire, 19.*] 

2. Shippi^g (§ 120*)— Oabriage of, Gôoûs^Liabilitt fob liOSS or Cargo. 

In the ghserice of a valid çontract to the eontrary, the owner of a ship 
çai;ryln^ ii^irgo for hire is liable.at comlnon law for a failure to deliver 
cargo froni whateier cause except thè ftct of God or a public enemy. 

[Ed. Note.— For other cases,' sèe Shtpping, Cent Dlg. §§ 440-466; Dec. 
mg. § 120.*] 

3. Shipping (8 123*)— LiABiUTT roE liOss OF Carôo— Pbeils of the Sea— 

Stowage.- ■ ■ 

A shipdwner is not exonerated from: liabillty for a failure to deliver 
cargo on the ground that It was lost through périls of the sea, where It 
was stowed on the deck, and there; fe no proof that the place or manner 
ôî stowâgewas sanctioned by gênerai usage, or that they did not contribute 
to the lossi ■ ■ 

[Ed. Noté. — For other cases, see ghipping. Cent Digi>§J'454, 455, 466; 
liée. Dig. § 123.* 

Loss by périls of the sea, see txptek to The DunbTittoil, 19 C. O. A. 465 ; 
Southerland-lline^ Co. V. Thynàs, 64 C. Ç. A. lis.] 

Appeal îrojit'thé District Court bf the United States for the North- 
ern District ofCalifornia. 

Suit in admiralty by Notley . Brothers, a corporation, against the 
steam schoortër Gualala, the Gualàla Steamship Company, claimant. 
■Deçree for^libelant, and claimantappeals. Aiïirmed. 

W. F. SulHvan and I. P. Ghapman, for appellant. 
Charles P^gè, Edward J. McCutchen, and W. S- Burnett, for ap- 
pellee. 

Before GIE^BERT and MORROW, Circuit Judges, and HUNT, 
District Judgé. ' , , 

MORROIA^, Circuit Judge. Actioh in a causé of tort to recover 
damages for the noijdelivery of 110,930 pounds of tan bark shipped on 
board the steam schooner Gualala at Shelter Cbve in Humboldt county, 
Cal., in gooii order and condition, to bç transported ârid delivered at 
the port of San Francisco. , ' 

The libel.çontains two counts. The first alleged the shipment of 
836,880 pounds weight of tan bark and the failure to deliver 110,930 
f)duhds therédf, to the daîma'^eof libélant in the Sutil of $740. The 
second couni; alleged the shipiiient of tan bark at the time and place set 
forth in thé, first çount. It further allçged that when the schooner was 
out 40 miles from Shelter Cove, and opposite Ft. Bragg, in Humboldt 

*For other casea lee same toplc & i nvmbsb la Dec. & Am. Dlga. 1907 to daté, & Rep'r Indezei 
t Rebearlns denled Mar 23, 1910, 
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county, the sea became rough and a gale arose and the schooner listed 
heavily, her engine room began to fill with water, and she was threat- 
ened with destruction; and thereupon, to avert such disaster, the mas- 
ter caused the lashings holding a part of the tan bark stored on deck 
to be eut, and the bark amounting to 110,930 pounds was jettisoned. 
The libelant claimed that this act resulting in a loss to it required of the 
schooner that she should make a gênerai average statement, and that 
the other cargo, freight, and the schooner should contribute in gênerai 
average, ail of which the schooner had refused to do to the libelant's 
estimated damage in the sum of $600. It was alleged in this count : 

•'That said schooner at sald time and for a long time prior thereto had been 
regularly engaged in the eoastwlse trade, and, In accordance with the custom 
then and during ail of said times exlsting, had regularly carried cargo on her 
deck, and iipon sald voyagé sald tan bark was loaded oïi the deck of said 
schooner and lashed thereto." 

The claimant of the schooner, answering the libel, admitted the ship- 
ment and short delivery of the tan bark alleged in the first count ; de- 
nied the damage, or that it was liable therefor; but admitted the 
washing out of and from the deck lashings the 110,930 pounds of bark 
by reason of the very rough sea ; alleging that at the time of the destruc- 
tion of the tan bark the schooner was properly laden and the tan bark 
carefully and properly stowed and lashed aboard said schooner; and 
that the loss and destruction thereof was solely caused by the acts of 
God, péril of the seas, and dangers incident to navigation, and with- 
out any fault or neglect on the part of the master or the crew of said 
steam schooner. The claimant f urther alleged that, in accordance with 
the custom of the United States coastwise carrying trade, a large por- 
tion of the cargo of the steam schooner consisting wholly of tan bark 
was laden on thé deck of said steam schooner and lashed thereto, and 
the said tari bark s6 laden and lashed wâs carried wholly at the risk of 
the shipper and owner thereof. 

The claimant ansvvered the second count by repeatitig the allégation 
that in accordance with the custom of the coastwise trade a large part 
of the cargo had been laden on the deck of the schooner and lashed 
thereto, and that the tan bark so laden and lashed was carried wholly 
at the risk of the shipper and owner thereof ; denied that the deck load 
or any part thereof was jettisoned ; alleging that the loss and destruc- 
tion of the tan bark was caused by the acts of God, péril of the seas, 
and dangers of navigation, and without any fault or neglect on the part 
of the master or crew of said schooner; and denied liability for contri- 
bution in gênerai average. The claimant with its answer filed a cross- 
libel seeking to recôver freight on so much of the shipment as was 
delivered to libelant. The libelant answered the cross-bill admitting 
its liability to pay freight on the tan bark delivered, but claiming an 
oflfset for the nondelivery of the balance of the shipment. 

Upon the trial the libelant failed to establish the facts alleged in the 
second count, but claimed that the évidence was sufficient to estabHsh 
the liability of the vessel for the loss of the tan bark under the iirst 
cbunt, and upon that count a decre'e was entered in favor of the libel- 
ant for $571.86. ■ 
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The bill of lading or shipping receipt issued in this case îs not in the 
record. In the appellee's brief thére is a référence to a shipping re- 
ceipt under which the tan bark was shipped on board the vessel ; but 
its absence from the record does not appear to be material. The com- 
môn-law HabiHty of the common carrier is well defined, and, apart 
from express contract and certain exceptions, imposes upon him abso- 
lute responsibihty for the safety of the goods while they remain in his 
liarids. Carver on Carriage by Sea, § 3. 

"By the sèttled law, In the absence of some valid agreement to the contrary, 
the owner of a gênerai ship, oarrylug goods for hire, whether employed ni in- 
ternai, in coasting, or in foreign commerce, is a common carrier, with the lia- 
bility of an Insurer against ail losses, excèpt only such tvvo irrésistible causes 
as the act of God and public enemies." Xiverpool & Great Western Steam Co. 
V. Phénix Ins. Oo., 129 U. S. 397, 437, 9 Sup. Ct. 409, 32 L. Ed. 788 ; The Fol- 
mina, 212 U. S. 354, 361, 29 Sup. Ot. 363, 364, 53 h. Ed. 546. 

"In a proceeding to recover for the breach ofthe contract of alïreightment, 
after the amount of damage bas been established, the burden lies upon the car- 
rier to show that It was occasioned by one of the périls for whleh he was not 
resiwnslble." The Folmina, 212 U. S. 354, 361, 29 Sup. Ct. 363, 365, 53 L. Ed. 
546. 

"The burden of proof lies on the carrier, and nothing short of clear proof, 
leaving no reasonable doubt for controversy, should be permitted to discharge 
him from dutles whlch the law has annexed." The Mohler, 88 U. S. 230, 233, 
22 L. Ed. 485. 

The claimant in this case alleged in its answer : 

"That in a«cordance with the custom of the United States coastwlse carry- 
ing trade, a large portion of the cargo of said steam schooner, conslsting wholly 
of tan bark, was laden on the deck of said steam schooner and lashed thereto, 
and the said tan bark so laden and lashed was carrled wholly at the risk of 
the shipper and owner thereof." 

No évidence whatever was introduced tending to show that the 
shipper or owner by custom or otherwise assumed such risk; but in 
support of the first clause of this allégation the claimant introduced 
the évidence of the second mate, who testified that in his opinion the 
vessel was loaded in the "usual and customary manner." The testi- 
mony of the master was not obtained, but it was stipulated that if he 
had been présent he would hâve testified "that the Gualala on the voy- 
age in question was properly loaded." In further support of this al- 
légation, claimant invokes the aid of that part of the second or salvage 
count of the libel alleging that said schooner at said time, and for a 
long time prior thereto, had been regularly engaged in the coastwise 
parrying trade, and, in accordance with the custom then and during ail 
of said times existing, had regularly carried cargo on her deck; that 
upon the said voyage said tan bark was loaded on the deck of said 
schooner and lashed thereto. , 

The second mate testified that the Ia,shing of the deck load was chain 
lashing of two chains; one fastened on each side of the vessel; the 
one end of each chain being made fast inside of the rail to a ringbolt, 
and the other end thrown over the tan bark to the middle, where the 
eiids of the two chains were brought together and fastened with a 
screw turnbuckle. There were six chains on each side. The tan bark 
was piled up above the main deck about 14 or 15 feet. 
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As before stated, upon the trial the libelant failed to establish the 
facts alleged in the second or salvage count, and the cause of action 
on that count was abandoned by the hbelant. Whether, under this 
State of the case, the claimant can avail himself of an allégation of 
that count of the libel in aid of his défense to the first count may be 
doubtful ; but we need not dwell on that question. The allégation is 
that in accordance with the custom the schooner had regularly carried 
cargo on her deck. This might be true with respect to certain classes 
of merchandise and still not be true with respect to a cargo of tan bark 
on deck, stowed and piled up 14 or 15 feet high, as the tan bark was 
piled up on the deck of this schooner. If there was a custom or usage 
for such a stowage, it ought to hâve been clearly established and not 
left to inference. 

"A usage, to be blnding, should be definite, uniform, and well known. It 
should be established by elear and satlsfactory évidence, so that it may be 
justly presumed that the parties had référence to It in making their contract." 
Bowling V. Harrlson, 47 U. S. 248, 259, 12 L. Ed. 425. 

There is no direct proof in this case to show that the custom or usage 
of the trade sanctioned such a stowage on deck as has been described, 
whatever may bave been the custom with respect to carrying cargo on 
deck, and we do not think the allégation of the second or salvage count 
of the libel, if admitted, could help the claimant's case in the least. In the 
absence of such proof, we cannot say that the stowage was in accord- 
ance with the customs of the coastwise trade. 

The évidence introduced by claimant in support of the défense that 
the loss of the tan bark was solely caused by a péril of the sea and dan- 
gers incident to navigation is equally unsatisfactory. The second mate 
testified that at the time of the accident there was a moderate north- 
west wind. The sea was heavier than the wind because the sea was 
not running the same way. The sea was rolling in from ofï-shore. 
When asked what he saw with référence to the loss of the tan bark, he 
testified that he was going down below to call his superior ofificer; 
when he came on deck, the schooner was listing over, and the captain 
was giving orders to heave her to. In the meantime, when they were 
heaving to, she lost the tan bark. The schooner went down on her 
beam ends. The sea took the tan bark. The swell was keeping on 
rolHng her over. The next one rolled her a little further, and the bark 
was just washed out. Then she listed over to the starboard side, and 
the bark went over the same way on the ofï-shore side. The rolling 
of the vessel was on account of the heavy swell that was running. He 
was surprised when the vessel went on her beam ends. 

The stipulated testimony of the master was : 

"Tlïat she left port on an even keel, and when she got ofC about abeam of Ft. 
Bragg, on account of the unusual heavy wind and sea, I was about to heave to 
to ride out a gale, when this accident occurred to her and part of the deck load 
of the tan bark was lost on the starboard side and part on the port side, on 
account of the wind and sea washing it off." 

The libelant called A. G. McAdie, professor of meterology in the 
United States Weather Bureau, who testified that on Sunday, August 
25, 1907 (the day the bark was lost)— 
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"beginnlng wlth the forenoon the weather was foggy In the morning along the 
northern coast 6f èalifornla, wlth a light northwest ■jvind runulng down from 
Eurêka to Poiat Eeyes, foggy at both places wlth wind bearlng from four to 
six miles an bout*; , the pressure barometer running from 29.96 to 30.06, and 
température 1 54. In the afternoon It was clear at both places and presumably 
along the entlre coast, that sectton of the coast from hère to Eurêka, wlth llght 
northwest Winds oh the northern portion, and moderately str6ng northwest 
wlnds In the Point Reyes section. The wlnd veloeltles were 8 miles at Eurêka, 
which Is a llght wind for a summer afternoop at that point, and 34 miles an 
hour at Point Reyes, whlch Is only a moderate wind for Point Reyes upon a 
summer afternoon, Àt thp Farallones it was northwest and clear 24, which is 
also nght. Ail points along the coast, it was. In my opinion, a clear and rath- 
er pleasant Sûhdày afternoon, wlth moderate northwest winds. The weather 
was pr«sumably, at Ft. Bragg, clear, wlth moderate northwest winds." 

George W. Notley, a son of Mr. Notley who was président of the 
libelant company, was called, and testified that he saw the vessel leave 
Shelter Cove:; that she was not on even keel; she had a list to port. 
"I had a conversation with'-the captain of the vessel concerning her 
loading. The captain came âlong the wharf, and I said to him, 'That 
looks pretty bad there in theback.' He says, 'Yes.' He called up the 
mate, and he sâys: 'I*oad that in closçr. You are getting out so far 
that there are two chances we will lose that now.' After this conversa- 
tion the mate loaded it in, closer at the top." Describing the deck 
loâd, the witness said : 

"It was closer to the stern. It tvas right aiongslde of the house and for about 
a foot above the rail was out- llke It ought to be. Then It kept coming out. 
Allât once it come'out about a foot or so in the tan bark and left It uneven 
very mueh. Therewas a foot extended anyhow when they .put the lashipg 
under it. The captain said not to put the lashing under It, but to put It right 
oh so as to hôld it best as posfeible." 

The vfritness, deScribing the efïect of such a loading, said: 

"If it is ail eyen, it does not hâve such a chance of slipplng; if It Is not 
eyeh, and it slides a little bit, ^rid once starts, it being out f urther, it glves it 
a shorter distance, aad when Itgets up halfway on the bark it will tip." 

This testimony, instead of showing that the deck load of bark was 
lost by a péril of the sea, shows rather that the bark was lôst overboard 
by reason of its bad stowage on deck, or bâd seamanship in heaving the 
vessel to, or both. There was certainly no proof that the manner in 
which the bark was stowed on deck did "not contribute to its loss. 
Nor was there any proof that the seamanship in heaving to did not 
contribute to the disaster. 

"Goods, though lost by périls of the sea, if they were stowed on deck without 
the consent of the shipper, are not regarded as goods lost by the act of Grod 
wlthln the meaning of the maritime law, nor are such losses regarded as losses 
by périls of thé sea which Will excuse the carrier from deliverlng the goods 
shlpped to the consignée unless it appears that the manner m which the goods 
were stowed Is sanctioned by commercial usage, or uuless it affirmatively ap- 
pears that the manner of stowage did not, in any degreô, contribute to the 
disaster ; that the loss happened without any fault or négligence on the part 
of thé carrier; ànd that it could not hâve been prevented by human skill and 
prudence, evén if, the goods had been stowed under deck, as required by the 
gênerai rùles of the maritime law." The Delaware, 81 U. S. 579, 598, 20 L. 
Ed. 779. 
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The burden was upon the claimant to show clearly that the vessel 
was without fault. This it did not do. In this state of the évidence, 
the decree in favor of the Ubelant was properly awarded. 

Decree affirmed. 



B. I. DU PONT CO. V. WADDELIi 

(Circuit Court of Appeals, Fouith Circuit February 9, 1910.) 

No. 935. 

1. Masteb and Servant (§ 43*) — Dischargb or Servant— Nature of Con- 

TEACT—TEBiiiNATioN— Question for Juet. 

In an action for alleged wrongful discharge of a servant, whether 
plaintlfC's contract was for a year or from montli to montli subject to 
termlnatlon at the veill of elther party held for the jury. ' 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 57, 
58; Dec. Dig. §43.»] 

2. Master and Servant (§ 44*) — WBONorui. Dischabqb— Instructions. 

In an action for alleged wrongful discharge of a servant prior to the 
termlnatlon of hla contract claimed by him to be for a year, a request to 
charge, that If the jury believed from ail the évidence that plaintifC was 
employed by défendant in June, 1903, at a si)eclfied salary, and that at 
that tlme there was no agreement fixing the term of employment, and. 
If the jury believed that the contract of hiring was of that date, then 
such employment was a hiring at will, and défendant could without lia- 
bility discharge plaintifC at any tlme, was properly refused, as wlthdraw- 
Ing lÉrom the jury'a considération the facts and circumstances surround- 
ing the transaction In June, 1903, in ascertainlng the Intention of the 
parties and the inferences to be drawn from such conditions. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 59; 
Dec. Dig. i 44.*] 

8. Masteb and Servant (§ 44*) — Employment— Conteact— Construction— 
Instructions. 

PlaintifC, having been employed by défendant for several years from 
January Ist to January Ist of thesucceeding year, was called to defend- 
ant's office on June 17, 1903, and his salary raised to $6,400 per year, a 
mémorandum belng made by defendant's président recitlng that plaintiff 
was to be paid "salary of $6,400 per year beginning January Ist, 1903." 
Se was discharged by letter wrltten June 4, 1906, and claimed that hla 
employment was by the year, and did not expire until January 1, 1907. 
Eeld, that an instruction submlttlng to the jury the theory that a new 
contract of annual hiring was made on June 17, 1903, and that the con- 
tract term terminated one year from that date and at each suceeeding 
year thereafter, was properly refused, since, if the theory were adopted, 
the contract would hâve carried the employment to June 1, 1907; the 
commencement and duration of the service under the contract being con- 
troUed by the intention of the parties. 

[EM. Note. — For other cases, see Master and Servant, Cent. Dig. § 59; 
Dec. Dig. I 44.*] 

4. Appeal, and Ebbob (§ 1005*) — Assignments dp Ebrob— Geounds— Weiqht 
op Evidence. 

Refusai of the trial judge to set aside a verdict as against the welght 
of the évidence Is not ground for assignment of error or appeal to the 
Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3864; 
Dec. Dig. § 1005.*] 

*For other cases see same toplc & i numbsb in Dec: & Am. Digs. 1907 to date, & Rep'r Indexe* 



^û§ 178 FEDSEAL REPORTEE. 

; InvError to tHe Circuit Go^rt of the United States for the Southerrt 
Pisttîiçtof ;West Virginia, at Huntington. 

Action by Frédéric J. Waddell against the. E. I. Du Pont Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Herbert Fitzpatrick (Simms, Enslow, Fitzpatrick & Baker, on the 
brief), for plaintiff in error. 

John H. Holt (Holt & Duncan, on the brief), for défendant in 
error. 

Before PRITCHARD, Circuit Judge, and WADDILL and CON- 
NOR, District Judges. 

CONNOR, District Judge. Défendant in error instituted this ac- 
tion of assumpsit in the Circuit Court of Cabell county, W. Va., 
against plaintiff in error for the recovery of the sum of $3,666.67, 
alleged to be due him for balance of salary. Upon pétition of plaintiff 
in error, the cause was removed into the Circuit Court of the United 
States for the Southern District of West Virginia, and, by appropri- 
ate pleadings, brought to trial before his honor, Judge Keller, and a 
jury. The défendant in error alleged that he entered into a contract 
of employment with the plaintiff in error whereby he was to serve 
and plaintiff in error employéd him for the year beginning January 1, 
1906, and.ending December 31, 1906, at an annual salary of $6,400; 
that on June 4, 1906, without any good and valid cause therefor, 
plaintiff in error discharged him, and refused to pay the balance due 
on account of salary for said year. Plaintiff in error denied that it 
entered into a contract with défendant in error for annual employ- 
ment, and averred that the contract was for employment to be ter- 
minated at the will of either party. Plaintiff in error further averred 
that défendant in error during the year 1906, by drinking intoxica- 
ting liquor to an excess, had incapacitated himself from discharging 
the duties of his employment. There was évidence on the part of 
défendant in error tending to show that he had been in the employ- 
ment of défendant in error or its predecessor for several years at an 
annual salary of $5,600, and that, in June, 1903, his salary was raised 
to $6,400, taking effect from January 1, 1903 — the excess from Janu- 
ary to June being paid to him in full and from June, 1903, in monthly 
payments of $533.3,3. In regard to this phase of the case défendant 
in error testified : 

"Just after January, 1903, I took np the subject of an increased salary. 
My salary prior to that time had been $5,600 a year. After niy yearly reports 
had been made, I was Invited to corne from Cincinnati to Wllmlngton, Del., 
and then I took up the subject of salary. After discussing the matter for 
some time, it was agreed between Mr. Eugène Du Pont and myself that my 
salary should become $6,400 per year-^current year — from January to Janu- 
ary, provided that he paid me— he refunded me, or paid me extra from Juna 
back to the preceding January ]st, when my contract took efCeet." 

He further testified that he had been in the employment of the 
Hazard Company since 1888; that his employment had always been 
from January to January. 

Plaintiff in error introduced Eugène Du Pont, who testified that 
défendant in error came to Wilmington in June, 1903, to take up 
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question of salary. Witness and défendant were the only persons 
présent. He said: 

"We entered into a verbal contract under tlie date of June IT. 1003, wliereby 
the coiiiT)et)sati()H of INIr. Waddell was set at the sum of .?G,40n per year. It 
was to be paid montlily on a montlily basis. As a matter of adjustmeiit. to 
satisfy biui. I asreed to date — to make tlie adjustment date back to thé first 
of the year. Xothing was said with référence to the leugth of tlme for whicb 
he was employed." 

Witness made, at the time, a mémorandum of the agreement: 
"June 17, 1903. F. J. Waddell to be paid salary of $6,400.00 per year 
beginning January 1, 1903." Checks were sent him monthly. There 
was other testimony bearing upon the character of the contract of 
employment in respect to the time, etc. It was in évidence that, after 
some correspondence between plaintiff in error and Waddell in re- 
gard to his use of intoxicating hquors, on June 4, 1906, the vice prési- 
dent of plaintifï in error wrote him a letter in which he said : 

"It is with a great deal of regret that I hear of the absîolute violation of 
the promise given me only a few months ago, to the effect tliat never again 
would I hâve cause to communlcate with you regarding your habit of excess- 
ive drinking. I flnd that yon hâve been driink and incapable of performing 
your fluties and thls. together with the fact that in the past your con- 
tlnued relapses of this kind hâve beeome such a matter of notoriety as to 
make them common causes of comment among our customers, malles it neces- 
sary for you to be superseded by some one else in the care of our interest at 
Huntlngton. Will you, therefore, conslder this letter as discontinulng your 
employment from and after August 1, 1906, to which date yonr salary will 
be paid in due course." 

The other portions of the letter refer to the détails involved in his 
retirement from the employment, expressions of good will, etc. 

A number of witnesses were examined by each party in regard to 
the habit of défendant in error in the use of intoxicating liquor as 
affecting his capacity to give proper attention to the business in- 
trusted to him in the scope of his employment. The évidence was 
contradictory and, in many instances, difficult to reconcile. Plaintifï 
in error introduced letters and witnesses tending to establish its con- 
tention, and défendant in error, in addition to the testimony of wit- 
nesses sustaining his contention and contradicting the testimony in- 
troduced by plaintiff in error, testified in his own behalf, as follows: 

"In response to the question of counsel thls morning you stated that during 
the employment of yourself by the défendant, or at times during that employ- 
ment. you drank more or less vi'hisky. I will now ask you the question 
■whether or not you ever at any time pending that employment by reason of 
drlnk or otherwlse neglected the defendant's business? A. I dld not. Q. I 
will further ask you whether or not you drank during that period of time to 
such an extent as to impair your capacity to properly attend to the defend- 
ant's business? A. I did not." 

At the conclusion of the évidence, counsel for plaintiff in error 
submitted the foUowing request for instructions : 

"(1) The court instructs the jury to flnd for the défendant. 

"(2) The court instructs the jury that if they believe from ail of the evl- 
flence in this case that the plaintiff, F. J. Waddell, was employed by the 
défendant in this case In the month of June, 1903, at a salary of $6,400 per 
year, and that at that time there was no mutual agreement flxing a deflnite 
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term of emgjpymieiit, and If they further believe from ail of the évidence that 
the conira'<;t'8f hiring was ôf tte date aforesald, then sueh employment was 
a hirlnK at will, and the défendant, the Du Pont Powder Company eould with- 
out llablllty, ai?ehargç the said Waddell at any time, and they should fin* for 
the défendant. 

•'(3) The court Instructs the jury that If they believe from ail of the évi- 
dence that when, on June 14, 1903, the contract of employment in this case 
sued upon was made between the plalntlff^ F. X Waddell, and the défendant, 
the Du Pont Powder Company, that It was understood and agreed between 
the parties that the plaintlffl should be employed for the flxed aud deflnite 
term of one year, and that If they further believe that the sald year was to 
extend from June 14, 1903, to Jung 14,' 1904, and that although compensation 
was pald the sald Waddell covering the period from Jamiary 1, 1903, that it 
was the Intention of the parties so tfontractlng to begin the employment June 
14, 1903 ; and If they further believe from ail of the évidence that the said 
Du Pont Powder Company discharged the said F. J. Waddell on the 4th day 
of June, ,1906, wlthout cause, then the finding of the jury should not be in 
exeess of tiiè proportionate part of a. month's wages due the plaintlffl for the 
sald 10 days, less the amount by hlm durlng that period earned. 

"(4) The court instructs the jury that If they believe from ail of the évi- 
dence in thls, case that when the plaintifif, F. J. Waddell, was employed by 
the défendant, the Du Pont Powder Company, there was no mutual under- 
standing or contract flxing a deflnite term of employment, then it is presumed 
that the hlring, was at will, and unless they believe from ail of the évidence, 
by a prépondérance thereof, that such deflnite term was flxed by contract, 
then the défendant has the right to discharge the said plaIntIfC at wIU wlth- 
out llablllty. Whlch Instructions, and each of them, belng objected to by the 
plaintiff, tbg court refused to glve, to which action of the court In refusing to 
give the said several instructions, and each of them, numbered as before 
stated, the défendant excepted." 

His honor instructed the jury: 

"The Case ^ivides itself, under the pleadlngs, into two branches. There are 
two inqûlrles, the détermination of orie of which may render it unnecessary 
to go into the other, according »8 you détermine that from the proofs in the 
case. The flrgt of thèse is as to whether or ç ot the plaintiff has proved, by a 
prépondérance of the évidence, à determlnate hiring for a year or from year 
to year. This is essential, and that burden was upon hlm to prove to your 
satisfaction by a prépondérance Of the évidence that this hiring was not what 
we call a gênerai hiring for an ihdetermlnate time, but ttat it was a hiring 
for a deflnite, determlnate time, uamely, from January Ist to January Ist. 
The gênerai principle Is a true one, and I will glve you a written instruction 
to that effect that I hâve bcen aSked to give you, that an Indeterminate hiring 
Is to be denominated as à hiring at will and may be terininated by either 
party, wlthout notice; and it is only in the event that you détermine that a 
contract existed between the plaintiff and the défendant for a hiring from 
y'ear to year— th^t Is, from January Ist to December 31st — that the further 
considération of the other questions involved becomes uecessary, because. If 
î^ou do not flnd that a hiring exjsted from January Ist to December 31st, this 
défendant, wlthotit giving any r^ason and without any cause, had a right at 
àny time to termina te that service, and, under the circuinstances proved in 
this case, there could be no iijjury to the plaintiff by so termiuating the 
employment." . , > 

In, regard. to the alleged çxcessive use of intoxicating liquors, the 
court instructed the jury as requested by plaintiff in error: 

"A master may dlseharge an employé for inoompetenoy and that a presump- 
tion of such incompetency may arlse from the excessive use of alcoholic liq- 
uors, and, If the jury believe ftjonj ail of the évidence that after employment 
by the défendant, and that after the. lôth of Febr.uary, 1906, and prior to the 
Ist of June, 1006, the said Wflddell did so use ^uch liquors, then the défendant 
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tad a right, without liabllity, to discharge said plaintlff, and they shall flnd 
for the défendant. 

"The court Instructs the jury that if they believe from ail of the évidence 
that between February 15, 1906, and June, 1906, the plaintlff, F. J. Waddell, 
drank intoxicatlng liquors to excess, and that while in the einploy of the 
défendant, the Du Pout Powder Company, the business of the said company 
wt^s neglected as a resuit of such habit, that then the défendant had the rlght 
to act upon the knowledge of such conduct and discharge the said Waddell, 
and they should find for the défendant." 

The jury found for the défendant in error, assessing his damages 
at $2,657. 37^for which the court rendered judgment. Plaintiff in 
error assigned for error (1) the refusai to give instructions 1, 2, 3, 
and 4, as set out; (2) the entire charge; (3) refusai to set aside the 
verdict. 

The first instruction asked by plaintiff in error is founded upon 
the assumption that taking ail of the évidence introduced by défend- 
ant in error to be true, and ail reasonable inferences most favorable 
to him, as a matter of law he was not entitled to recover. The 
learned counsel for plaintiff in error insist that the entire contract is 
comprised in the conversation had between the parties in Wilmington, 
Del., on June 17, 1903, and that its terms are correctly set forth in 
the mémorandum made by Mr. Du Pont. If no more appeared than 
the occurrence of that day and that the contract of employment was 
then and there made, there would be much, probably controlling, force 
in the position of counsel ; but, when we look to the entire testimony, 
especially that of the défendant in error, we find évidence tending to 
show that no new contract was made on that day, that a contract of 
employment of several years' duration was then in force, that the only 
change made in the existing contract was an increase in salary. Wad- 
dell says that he was invited to go to Wilmington to take up the ques- 
tion of salary. He was then employed, he claims, by the year at $5,- 
600, and the only change made in the contract was that he was to 
receive $6,400, relating back to January 1, 1903. This view seems to 
hâve been recognized by the président of the plaintiff in error, both 
in his testimony and by his conduct. It is entirely probable that as 
testified nothing was then said in regard to the time the employment 
was to continue. The trend of the évidence tends to show that both 
parties recognized the existence of a contract of employment the 
terms of which, except as to salary, were not to be changed. It is 
true, as said by counsel and sustained by authority, that, nothing 
more appearing, the language used by the parties would be controlling 
in fixing the duration of the relation of employer and employé. We 
must, however, look to surrounding circumstances, the relations then 
existing, the character of the employment, and if, after doing so, 
the meaning of the language used and the intention of the parties is 
doubtful, or capable of more than one construction, the question 
should be submitted to the jury. In this record the défendant in er- 
ror says: 

"Hy employment had always been by the year prior to the Increase in sal- 
ary — belng from January Ist of one year to January Ist of the foUowing 
year." 
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This, together with other évidence, certainly precluded his honor 
from taking the case from the jury, and holding, as matter of law, 
that the contract of employment was either from month to month or 
subject to :be terminated at the will of either party. In this aspect of 
the case his honor properly refused the first instruction. The vice in 
the second' instruction consists in withdrawing from the considération 
of the jury the fàcts and circumstances surrounding the transaction 
of June 17, 1903, in ascertaining the intention of the parties and the 
inferences to ,be drawn from such conditions. The next instruction 
(numbered 5) submits to the jury the theory that a new contract of 
annual hiring was made on June 17, 1903, adopting that day as the 
beginning of the employment; thus concluding that the term of 
employment came to an end on that day of the year 1904 and each 
succeeding year. We do not think the évidence, in any reasonable 
aspect, capable of that interprétation. Neither of the parties so un- 
derstood the contract. The mémorandum made by Mr. Du Pont is 
"F. J. Waddell to be paid salary of $6,400 per year beginning Janu- 
ary 1, 1903." The letter discharging Waddell was written on June 4, 
1906. If the theory involved in this instruction be adopted, the con- 
tract would hâve carried the employment until June 1, 1907. His 
honor correctly declined to give the instruction. The correct principle 
sustained by authority is thus laid down : 

"The commencement and duration of service under a contract of employ- 
ment is controUed by the Intention of the parties, as gathered from the terms 
of the contract, the circumstances surrounding the transaction, and the object 
had in view." 26 Cyc. 972. 

In Edwards v. Railroad, 131 N. C. 490, 28 S. E. 137, the entire con- 
tract was in writing. There was no existing contractual relation be- 
tween the parties, nor any other condition or circumstance throwing 
light upon the intention of the parties. The court followed the ele- 
mentary principle that in such cases the construction of the contract 
was for the court. There was nothing requiring the aid of the jury. 
His honor placed upon the défendant in error the burden of showing 
that the contract was for annual employment. We find no error in 
the charge. It was full, fair, and presented every phase of the testi- 
mony. We hâve made only a short excerpt, deeming it unnecessary 
to copy it in full. 

Plaintiiï in error relies upon Martin v. Insurance Co., 148 N. Y. 
117, 43 N. E. 416. It must be conceded that the opinion in that case 
strongly tends to support its contention. Bartlett, J., says that the 
correspondence between the parties tends to show that plaintiff, when 
he wrote his first letter, did not consider that he was rendering serv- 
ice under a contract by the year, and his assumption of that position 
ifi the second letter has the appearance of an afterthought. How 
much weight this observation had on the mind of the court is not 
clear. A much more satisfactory discussion is found in the opinion 
of Ruger, C. J., in Adams v. Fitzpatrick, 125 N. Y. 134, 26 N. E. 
143. There the plaintiff was employed as a salesman at the rate of 
$3,000 per annum from October 15, 1885, to November 1, 1886. He 
continued the service until May 1, 1887, when he was discharged. 



E. I. DU PONT CO. Vé WADDELL. 413 

He sued for balance of salary. The référée found that the original' 
contract was for the year and that it continued on same terms as to 
duration. The court sustained the finding, saying: 

"The évidence, as well as the fluding of the référée, showed that the parties 
origlnally contemphited a hiring for a year, and this is streugthened by the 
fact that an annual compensation was agrced on." 

In Chamberlain v. Détroit Stove Works, 103 Mich. 134, 61 N. W. 
532, the court said : 

"What the relation was, and how long it was to continue, depended upon 
the original hiring, the subséquent relation, the nature of the service per- 
formed, and the mutual understandiug of the parties. As to duration, we 
think it was compétent for the jury to détermine from the évidence that the 
hiring was annual, and not subject to revocation or change by the board of 
directors or the président." Kirk v. Hartman, 03 Pa. 97; Larkin v. Ileck- 
sher, 51 N. J. Law, 133, 16 Atl. 703, 3 L. R. A. 137. 

In view of thèse authorities, as well as upon principle, we think 
his honor correctly placed upon the défendant in error the burden of 
showing that the contract was for annual employment, and we think 
there was évidence to sustain the finding of the jury. The exception 
in that respect cannot be sustained. The next exception is based upon 
the assumption that, upon the whole évidence, it appeared that de- 
fendant in error used intoxicating liquor to such an extent as to dis- 
able him for that kind and degree of service to which the plaintiff in 
error was entitled. The principles governing the rights and duties 
of employer and employé in that respect are elementary. As said by 
his honor, the right of the servant to be retained is dépendent upon 
his giving to the master full and faithful service to the measure of 
the ability that is in him, using his due efforts to that end and "any- 
thing donc by the servant, willfully donc, that renders him unable to 
respond in full measure, is a thing he has no right to do, whether it 
be the habit of drinking to excess or any other habit that renders him 
unable to fill the term of the .service. If he does thèse things, it con- 
stitutes ground for discharge." 

His honor explained to the jury the testimony and its relation to 
the issue in regard to the alleged cause for discharge, and, in addition 
to a gênerai charge, gave. an instruction as asked by the plaintiff in, 
error and in regard to which there is no exception. The real contro- 
versy in respect to this aspect of the case is based upon the proposi- 
tion that the weight of the évidence was against the défendant in er- 
ror, and that his honor should hâve set aside the verdict. Upon 
well-settled rules of practice, his refusai to do so is not ground for 
assignment of error. While we are impressed by the weight of the 
testimony in this respect and the forbearance of the plaintiff in error, 
yet the question as to its weight, in the light of the whole testimony, 
was for the jury originally, and for the exercise of his honor's dis- 
crétion upon the motion to set aside the verdict. The cause was tried 
twice. The first jury failed to agrée. 

Upon a careful review of the entire record, in the light of the as- 
signments of error, we find no réversible error, The judgment must 
be afïïrmed. 

Affirmed. 
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THE JASON, 

(Circuit Court ot Appeals, Secbnd Circuit. January 11, 1910. Questions Cer- 

tlfled Mareh 1, 1910.) 

Nos. 51-52. 

1. Shipping (§ 200*) — StJiT POE Geneeal Average CoNTBiBtJTioN— Négli- 

gent Stbanding OF Vessel. 
A flndlng of tbe District Coutt in a Suit by a shipowner to recover a 

gênerai average contribution from a cargo owner on account of salvage 

expeases made necessary by the strandlng of the vessel that the straud- 

Ing was due to négligent navigation afflrmed. 
[Ed. Note,— For other cases, see Shipping, Dec. Dlg. § 200.* 
General average, see notes to Pacifie Mail S. S. Co. v. New York, H. & 
. R. Min. Co., 20 C. C. A. 35T ; The Santa Ana, 84 C. 0. A. 316.] 

2. Shipping (§ 195*) — General Avebagb— Eighx of Vessel to Contribution 

PBOM Cargo— Négligent Sthanding. 

Section 3 of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. 
S. Çomp. St. 1901, p. 2946]), which exempts the owner of a vessel who has 
exjÈrcised due diligence to make sald vessel in ail respetts seaworthy and 
prtiperly manned, equippèd, and supplled from liablllty for injury to car- 
go i-esultlng, inter alla, from faults or errors in navigation, is not to be 
• construed so broadly as to entitle a vessel owner to collect a gênerai av- 
erage contribution from the cargo owners on account of expenditures in- 
curred for the salvage of vessel and cargo after stranding through faults 
and négligence in navigation, and a provision in the bills of lading giving 
it such right is invalid. 

[Ed. Note. — For other cases, see, Shipping, Cent. Dig. § 618; Dec. Dig. 
g 195.*] 

3. Shipping (i 189*)^Ç:elation of Vessel to Cargo— General Average— 

CoNSTRtfcrnoN or Harteb Act. 

In View of the provisions of the Harter act (Act Feb. 13, 1893, c. 105, 
§ 3, 27 Stat. 445 [Û. S. Comp. St. 19Ô1,' p. 2946]), where the owner of a 
vessel; has eonformed to sueh provisions by exercislng due diligence to 
make hig vessel seaworthy; and properly manned, equippèd, and supplled, 
although she was stranded through a fault in navigation, he is entltled 
to bave expenditures made by him for salvage of the vessel and cargo 
taken into a gênerai average adjustœént lu a suit brought by cargo own- 
ers to enforce a gênerai average contribution from the vessel on account 
of cargo jettisoned for his protection agalust liabllity, although not en- 
tltled to an affirmative decree for the recQvery of any balance due him on 
such adjus'ttnent. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 601 ; Dec. Dig. 
§ 189.*] ■ ' - ■ 

4. Shipping (| 194*) — General Average— Expknses StjbjEot oe Compensa- 

tion— SalVaGe EXPENSE. ■ ■ ■ ' 

The owner of a vessel stranded while on a voyage to New York with 
cargo cojitraeted with a wrecklng company to salve the vessel, and agreed 
on the compensation to be paid on account of the hull, but not on ac- 
count bf the cargo. The wrecklng company released the vessel, and con- 
veyed her to New York, where the cargo owners madè an independent 
settlement with the salvK>r8., Held, tjiat the salvage servlèe contlnued un- 
til vessel and cargo reached New York, and was for the common beneflt 
of both, and that, under the American law, the expense thereof by who- 
ever paid shôuld'be brought into a gênerai average adjùstment. 

tËd. Note.^For other cases, see Shipping, Cent; Dig. § 616; Dec. Dig. 
§ 194.*] 

•For other cases see same toplc & § numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Appeals f rom the District Court of the United States for the South- 
ern EXistrict of New York. 

Cross-actions in admiralty between the Actieselskabet Jason, as 
owner of the steamship Jason, and John Arbuckle and others. From 
the decrees, both parties appeal. Aifirmed. 

Thèse are cross-actions between the owner of the Norwegian steamship 
Jason and the firm of Arbuckle Bros., owners, and the Insurance Company of 
North America, insurers of part of the cargo of said vessel, to recover gên- 
erai average contributions. The owner of the vessel claims a balance of 
$.5,060.24 and interest. Arbuckle Bros, and their insurers elaim a balance of 
$3,506.50 with interest. The District Court dlsmissed both libels and both 
sides hâve appealed. The opinion of Judge Hough is reported in 162 Fed. 56. 

Wing, Putnam & Burlingham (J. Parker Kiriin, of counsel), for the 
Jasoni 

Kneeland & Harison (Lawrence Kneeland, of counsel), for Arbuckle 
and others. 

Before LACOMBE, COXE and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. Early in the afternoon of July 29, 
1904, the Jason left Cienfuegos for New York laden with about 13,000 
bags of sugar and some gênerai cargo. Shortly before 4 a. m. of July 
30th she stranded on Sambo Cambeso or Sambo Head, a low lying 
rock about seven miles northwest of Dry Shingle Reef. Shortly after 
the stranding, a passing steamer took the first officer back to Cien- 
fuegos, whence her condition was cabled to New York. An agreement 
was there made between shipowner's agent and the Merritt & Chap- 
man Wrecking Company that one of their tugs then lying at Kingston, 
Jamaica, should go forthwith to investigate the Jason's situation and 
report for an agreed price of $1,000. Upon her report, the ship- 
owner's agent, being unable to communicate speedily with the cargo 
owners, agreed on behalf of the huU that the wrecking company should 
salve the Jason for 40 per cent, of the salved value. No agreement was 
made with respect to the cargo. While the steamer lay on the reef 
about a sixth of her cargo was jettisbned. She was got afloat subse- 
quently by the wrecking company and conveyed to New York, where 
cargo owners made an indépendant settlernent with the salvors for ap- 
proximately 25 per cent, of salved value. 

The original libel is brought by the hull owners, alleging that the 
stranding was without négligence or fault on the part of the Jason, 
that ail salvage expenses are to be considered as incurred for the com- 
mon benefit in one continuons salving opération, and demanding upon 
an adjustment of accounts that Arbuckle Bros., as owners of the 
major portion of the salved sugar, pay in gênerai average the balance 
above stated. 

The cross-libel allèges that the stranding and conséquent damages 
were solely caused by the incompetency of the Jason's master, the de- 
fective condition of her compassés, and faulty and négligent naviga- 
tion. It further asserts that salvage expenses are not the subject of 
adjustment in gênerai average, and, by excluding the payments and 
losses of the shipowners by reason of the stranding and also ail salvage 
payments, it makes out a gênerai average contribution arising prin- 



416 178 FEDEHÀL BB*ORTER. 

ciptally from jettisonèd sugar due to Arbûckle Bros. In tfae amount of 
$3,482.72. The above summary is condensed from the opinion of the 
distritt judge^which elaborately discusèes.the facts and the law of the 
case.' To avoid répétition j we shall confine this opinion to a brief state- 
ment of our own conclusions and the reasoning or authority on which 
we rest them. 

The district judge held that there wasbo évidence justifying the 
belief that the master was incompétent, or that the disaster was caused 
by any: defective condition of the compass. We concur in this conclu- 
sion, and do not find that it is criticised in the brief. He further held 
that the stra.nding was due to faulty and négligent navigation. Making 
due allowance for the provision in the bill of lading (paragraph 2) that 
the carrier shall not be hable for any loss or damage occasioned by 
stranding and for the effect of such provision in placing the burden of 
prooî (The Victory and' The Plymothian, 168 U. S. 423, 18 Sup. 
Ct. 149, 42 L- Ed. 519), we concur also in this conclusion. tJpon the 
record it cannbt be held that there are two différent rocks some miles 
apart known, respectively, as Sambo Head and Sambo C^mbeso. The 
confusion 'haSprobably arisen because the captain did ndt quite under- 
stand the answer made to him by the native boatman of whom he asked 
his whereabouts and has inserted an "m" in the name he heard. The 
Spanish word for "head" is "cabeza," and "cabezo" meàns the "summit 
of a hill." In that language Sambo Head would be "Sambo cabeza" 
or "Sambo cabezo." The location of Sambo Head must be taken to be 
that indicated on the later chart, and, since the Jason stranded on it 
when coming from the eastward, she must, as Judge Hough found, 
hâve proceeded for more than an hour among shoals and rocks which 
must bave presented warnings that would hâve bèen observed by a 
proper lookout. H^aving found that the stranding was caused by the 
négligence of the ship, the district court dismissed the original libel 
under The Irrawaddy, 171 U. S. .187, 18 Sup. Ct. 831, 43 L. Ed. 130. 

The bill of lading in the case at bar contains a clause closely fol- 
lowing the language of the third section of the Harter act (Act Eeb. 
13, 1893, c. 105, 27 Stat. 44S [U. S. Comp. St. 1901, p. 2946]), and 
reading as f oHows : 

"If the owner of the ship shall hâve exercised due diligence to make said 
ship in ail respects seaworthy and properly manned, equipijed and supplied, 
it is hereby agreed that in case of danger, damage, or disaster resultlng from 
lault or négligence of the pilot, master or crew, in the navigation or manage- 
ment of the ship, or from latent or other defects, or unseaworthiness of the 
ship, whether existing at time of shiiiment, or at the beginning of the voyage, 
but not discoverable by due diligence,; the consignées or owners of the cargo 
shall not be exempted from liabillty for contribution in gênerai average, or 
for any spécial charges incurred, but With the shipowner shall contribute in 
gênerai average, and shall pay such spécial charges, as if such danger, dam- 
age or disaster had not resulted from such f ault, négligence, latent, or othei- 
defect or unseaworthiness." 

There was no such clause in the case of the Irrawaddy. 

Attention is called to this différence and also to décisions of the 
English courts later than those which were commented on in the Irra- 
waddy. If the question wére a new one, or if the language used by the 
rrtajority of the Suprême Court were less positive and far-reaching, 
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we inight be disposed to reach the conclusion so forcibly contended for 
in argument that, since an agreement to share the expense of saving 
the joint adventure might be entered into by ail parties after they 
learned of the stranding, public policy would not prevent their volun- 
tarily entering into a similar one in advance, when such agreement con- 
tains, as this one does, a provision that the shipowner shall use due 
diligence to hâve the ship seaworthy and properly manned, outfitted, 
and supplied. But the majority décision in the Irrawaddy indicates 
quite clearly a construction of the Harter act by the Suprême Court, 
which will confine the provisions of the third section narrowly to the 
relief of a shipowner from claims made against him, and will not allow 
him to become himself the claimant when faulty navigation has caused 
the mishap. The dismissal of the original libel is therefore affirmed. 

Corning now to the cross-libel, it is not disputed that the owner of 
jettisoned cargo is entitled to gênerai average adjustment to secure 
such reimbursement as he may obtain from other interests. The ques- 
tion is whether when he institutes such an adjustment the shipowner, 
when stranding resulted from a fault of navigation, may bring in his 
losses by way of sacrifices of ship's equipment and expenditures for 
the common benefit, when he has conformed to the provisions of the 
third section of the Harter act. The district judge considered that he 
was bound by the former décision of this court in The Strathdon, 101 
Fed. 603, 41 C. C. A. 515, and allowed the sacrifices and expenses of 
the shipowner to an extent sufficient to defeat any claim against him 
but not so as to give him an affirmative claim for any balance of ad- 
justment against the cargo owner, and, the balance being against the 
cross-libelant, dismissed the cross-libel. What was said in our déci- 
sion in the Strathdon fully warranted such a disposition of this case. 

In the Strathdon the district judge held that the loss was occasioned 
by négligence in the management of the vessel. The action was 
brought by cargo owner to enforce gênerai average contribution from 
the ship ; the balance being against her. Judge Thomas in a care fully 
reasoned opinion pointed out that, if the cargo owner were allowed to 
obtain indirectly through a gênerai average adjustment losses which 
he could not recover directly, the Harter act would be judicially re- 
pealed. We found his reasoning convincing and approved this conclu- 
sion. Inasmuch as we also found that the fire was not caused by any 
fault in management of the ship, the expression of that approval was 
académie. We are still, however, of the same opinion, namely, that to 
allow the cargo owner in such cases to obtain by indirection what the 
statute expressly says he should not obtain would be as much "in the 
nature of a législative act," as was the construction contended for and 
disallowed by the majority of the Suprême Court in the Irrawaddy. 
But, on more mature considération, we are further satisfied that the 
more logical way to accomplish a resuit conformable to the statute is 
to hold that the cargo owner may not bring the shipowner, as a con- 
tributing interest, into a gênerai average adjustment which may resuit 
in a claim which the Harter act disallows. This seems to be in accord 
with the décision in the Irrawaddy which holds that the shipowner who 
has conformed to that act may not bring the cargo owner into an ad- 
justment which may resuit in a claim against the latter. 
178 F.— 27 
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This idisposition of the case would render it unnecessary to décide 
thïSjqueiStion as to salvage paymeiit, but both sides haye very fully 
argued it and apparently it is a question which may net infrequently 
arise. -It will probably save others from expensive litigation if we ex- 
press our opinion on that branch of the case. It appears from the 
record,; that if the salvage paymei^ts made by the owners of the Jason 
and Arbuçkle Bros., respectively, be regarded as expenditures for com- 
nion benefit and allowable in général average, the adjustment will re- 
suit in a balance in favor of the Jason. The bill of lading provides : 

"General average payable acCordlng to Tork-Antwerp Rules and as to mat- 
ters not therein provided for acçordlng to usages of the port of New Tork." 

On this branch of the cçise We are fully in accord with the reasoning 
of Judge Hotlgh and with hîs conclusions that "until the Jason arnved 
under conypy at Nevsr York with hér salved cargo on board there went 
on a continuons service of the kind ordinarily called sa,lvage and such 
successful service benefited both hull and cargo" — and that "this 
salvage expense, however or whénever liquidated, was something donc 
for common benefit and theref pre should under American law be 
brought intq the gênerai average adjustment." 

The deçrees'in both suits are affirmed, and, since both sides appealed 
and neither has secured any modification of the decree it sought to re- 
view, this affirmance is without costs. 

Subséquent to the filing of thé foregoing opinion the court decided 
to certify certain questions of law to the Suprême Court of the United 
States, which was accordingly donc, as follows: 

On the hearing of the appeals questions or propositions of law arose 
concerning which this court desires the instruction of the Suprême 
Court for their proper décision. 

Statemetitof Facts. 

The facts upon which the questions arise are thèse : 
On July 30, 1904, the Norwegian steamship Jason while bound on 
1 a voyage from Cienfuegos, Cubain, to New York, with gênerai cargo, 
including 13,000 bags of sugar, consigned to Arbuçkle Bros., and 
insured with the Insurance Cornpany of North America, stranded oflf 
the south coast of Cuba, through the négligence of her navigatcjrs. 
The steamship was seaworthy and was properly manned, equipped and 
supplied. 

The vessel was reHeved from the strand on August 9 as the resuit of 
sacrifices by jettison of 2,042 bags of sugar (1,657 bags being the 
property of Arbuçkle Bros.), of sacrifices and extraordinary expendi- 
tures voluntarily made or incurred by the shipowner through the 
master, and of the services of salvorS specially employed. Said sacri- 
fices and expenditures were necessary to relieve ship, cargo and freight 
from common péril. She then completed her voyage, and made de- 
livery of the i*emainder of her cargo to the several consignées at New 
' York on théir executing an avèiage bond for the payment of losses 
and «xpensis which should appear to be due from them, provided they 
were stated and apportioned by the adjusters "in accordance with 
established usages and laws in similar cases." 
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The bills of lading for ail of the Jason's cargo contaîned the follow- 
ing provision : 

"General average payable accordlng to Tork-Antwerp Rules, and as to mat- 
ters not thereln provided for aceording to usages of port of New York. 

"If the owner of the ship shall hâve exercised due diligence to make sald 
shlp In ail respects seaworthy and properly manned, equipped and supplled, 
It is herèby agreed that in case of danger, damage or disaster resulting (rom 
fault or négligence of the pilot, master or crew, in the navigation or manage- 
ment of the ship, or from latent or other defects, or unseaworthiness of the 
shlp, whether existing at time of shipment or at heglnning of the voyage, but 
not discoverable by due diligence, the consignées or owners of the cargo shall 
not be exempted from liability for contribution in gênerai average, or for any 
spécial charges incurred, but with the shipowner shall contribute in gênerai 
average, and shall pay such spécial charges, as if such danger, damage or dis- 
aster had not resulted from such fault, négligence, latent or other defect or 
unseaworthiness." 

Both parties pleaded the bills of lading as constituting the contract 
of carriage. 

A gênerai average adjustment was afterwards made in New York 
by Johnâon & Higgins, adjusters appointed in the average bond. 
Both parties presented their claims to the adjusters for sacrifices made 
by them respectively for the common benefit and safety of the ad- 
venture. The adjusters allowed in the gênerai average account the 
compensation of the salvors, the sacrifices of cargo, and the sacrifices 
and extraordinary expenditures of the shipowner, and each of the in- 
terests was credited with such amounts as had been paid by it for the 
common benefit. 

The adjustment was prepared in accordance with York-Antwerp 
Rules, as provided for in the bill of lading, and otherwise in accord- 
ance with established usages and laws. 

The adjustment and apportionment of gênerai average, so made, 
showed a balance due from Arbuckle Bros, of $5,060.24, which the 
latter refused to pay. The grounds of such refusai were that the strand- 
ing resulted from the ship's négligence, and that the gênerai average 
clause, above quoted, contained in the bills of lading is invalid. 

The original libel was filed by the owner of the Jason against Ar- 
buckle Bros, and its guarantor, the Insurance Company of North 
America, to recover this amount. 

Arbuckle Bros, and the Insurance Company of North America 
filed a cross-libel to recover the sum of $3,506.50, which they alleged 
would be due them on an adjustment of the gênerai average losses, if 
the shipowner's losses and sacrifices were excluded from the gênerai 
average account by reason of the fact that the stranding was caused 
by négligence of the ship's navigators. They claimed that the ship- 
owner's sacrifices and extraordinary expenditures, made for the com- 
mon benefit and safety of the adventure after the stranding, should not 
be allowed in the adjustment. If said sacrifices and expenditures 
should be excluded from the adjustment and the value of the ship 
should be taken account of as a contributory interest, the adjustment 
would show a balance in favor of Arbuckle Bros. 

The District Court made a decree dismissing both libels, from which 
decree both parties duly appealed to this court. 
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Upon.the façts aboyé set forth the questions of law concerning 
which this court desires the instruction of the Suprême Court are : 

1. Whether the gênerai average agreement above quoted from the 
bills of ladirig is valid, and entitlçs the shipowner to collect a gênerai 
average contribution from the cargo owners, under the circumstances 
above stated, in respect of sacrifices made and extrâordinary expendi- 
tures incurred by it subséquent to the stranding for the common benefit 
and safety of ship, cargo and f reight. 

3. Whether, in view of the provisions of the third section of the 
Harter act the cargo owners, under the circumstances above stated, 
ha.ve a right to contribution from the shipowner for sacrifices of cargo 
madè subseqijent to the stranding, for the common benefit and safety 
of ship, cargo and f reight. . , 

3. Whether the cargo owners, under the circumstances above stated, 
can recover contribution from the shipowner in respect of gênerai 
average sacrifices of cargo, withoùt contributing to the gênerai average 
sacrifices and expenditures of the shipowner made for the same pur- 
pose. 

In accordance with the provisions of section 6 of the Act of March 
3, 1891, c. 517, 36 Stat. 838 (U. S. Comp. St. 1901, p. 550), establishing 
Courts of Appeals, the foregoing questions of law are by the Circuit 
Court of Appêals of the United States for the Second Circuit, hereby 
certified to the Suprême Court. 

E. HENRY LACOMBE, Circuit Judge. 
ALFRED C. COXE, Circuit Judge. 
H. G. WARD, Circuit Judge. 



AMERICAN CAN CO. v. WILLIAMS. 

(Circuit Court of Appeals, Second Circuit. March 7, 1910.) 

No, 131. 

1. Banks and Banking (§ 166*)— Collection of Drafts— Bank's Relation 

TO OWNBB. 

Where slght drafts attached to bills of ladiug were delivered to a bank 
for collection and rémission of proceeds, the relation of trustée and ces- 
tui que trust was establlshed betvveen the bank and the owner of such 
proceeds, which raight be followed, on the bank's insolvency, Into the 
hands of its receiver, If they eould be traced. 

. [Ed. Note.^For other cases, see Banks and Banking, Cent. Dig. §§ 574- 
578, 586 ; Dec. Dlg. § 166.*] 

2. Banks and Banking (§ 166*) — Teacing Trust Funds— Proceeds of Bank 

Dbafts. 

Plalntlff sent certain drafts attached to bills of ladlng to a bank for 
collection and remission of proceeds. Some of the drafts were paid to 
the bank by the drawees' cheçks on outside banks made payable to the 
collecting bank and subsequently paid to it or after its insolYency to 
défendant as receiver. Others were paid by the drawees out of their 
own accoùnts as deposltories of the collecting bank, the amounts being 
charged agalrist such accoùnts, and still others were paid by the drawees' 
ehecks on outside banks payable to the collecting bank and Indorsed and 
delivered hyAt to its New York Clty correspondent and eredited by the lat- 

•For other cases see same topic & | kttmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ter to the collecting bank. It was admitted that the "assets" of the col- 
lecting bank which came Into defendant's hands as receiver exceeded an 
amount of plaintilï's clalm, but It was not shown that the money repre- 
sented the proceeds of any of the draf ts, except tbose paid to the receiver 
and a small balance of the proceeds of a check on an outside bank with 
whlch one of the drafta was paid, which check was credited to the collect- 
ing bank in its account with the drawee of the check. Held, that claimant 
had only succeeded In tracing so much of the proceeds of the drafts as 
represented the amount so paid to the receiver, as to which only it was 
only entltled to preferred claim. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 166.*] 
3. Recbivees (§ 76*) — Tbust Funds— Misappropriation. 

The right to foUow mlsappropriated moneys into the hands of a re- 
ceiver only exists where there is some identity of the property foUowed 
with the trust funds. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. § 137; Dec. Dig. 
§ 76.*] 

In Error to the Circuit Court of the United States for the Western 
District of New York. 

Action by the American Can Company against Christopher L. Wil- 
liams, as receiver of the Fredonia National Bank. Judgment for 
plaintiff for less than the relief demanded (176 Fed. 816), and plaintiff 
brings error. Affirmed. 

The plaintiff is a manufacturing corporation organized under the laws of 
the State of New Jersey and doing business in the state of New York and 
elsewhere. 

Tie défendant Is the receiver, appointed by the Comptroller of the Cur- 
rency, of the Fredonia National Bank, which, prior to June 19, 1905, carried 
on business in Fredonia, N. T. 

Between May 17, 1905, and June 14, 1905, the plaintiff forwarded to sald 
bank for collection certain sight drafts on two local corporations aggregating 
$28,929.32, and having attached thereto bills of lading for shipments made 
by the plaintiff to such corporations. Said bank collected said drafts from 
the corporations upon which they were drawn and delivered the accompany- 
Ing bills of lading, but never accounted to the plaintiff for any of the moneys 
60 collected. Said drafts may, with respect to their niethod of collection and 
manner of payment, be classifled as f ollows : (1) Drafts paid by the drawees' 
check on outside banks made payable to the Fredonia Bank and subsequently 
paid by such outside banks directly to the défendant as receiver. (2) Drafts 
paid by the drawees' checks on outside banks made payable to the Fredonia 
Bank and paid by the former to the latter bef ore the appointment of the re- 
ceiver. (3) Drafts paid by the drawees ont of their accounts as depositors of 
the Fredonia Bank ; the amounts thereof being charged against such ac- 
counts. (4) Drafts paid by the drawees' checks on outside banks made pay- 
able to the Fredonia, Bank and indorsed and delivered by it to the Merchants' 
Exchange National Bank in New ïork City, and credited by such bank to the 
Fredonia Bank. 

"At ail the times mentioned in the complaint prior to the 20th day of June, 
1905, the assets of the Fredonia National Bank and the assets whlch came 
Into the defendant's hands as receiver, and which are now in his hands, ex- 
ceeded the amount of plaintifC's claim." (Stipulation of Facts.) 

The plaintiff sought in this action to recover the total amount of said drafts, 
and claimed that it was entltled to the payment of the same out of any as- 
sets of said bank before the défendant as receiver should make any disposi- 
tion thereof among creditors. 

The Circuit Court rendered judgment for the plaintiff for $1,094.96, being 
the amount of the proceeds of the lîrst class of drafts which it held caffle Into 
the hands of the receiver. The court also held that the plaintiff, with respect 

*For otber cases see same topic & S nuubeb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexei 
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to the balance of Its demands, was à gênerai creditor only. The plaintifif has 
brought thls writ of error. 

Kenefick, Cooke & Mitchell (James McC. Mitchell, for counsel), 
for plaintiff in error. 

Rogers, Locke & Babcock (Louis L. Babcock, of counsel), for de- 
fendant in error. 

Beforè LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after statîng the facts as abôve). The rela- 
tion of cestui que trust and trustée tindoubtedly . existed between the 
plairitifï and the Fredotiiâ Bàiik. The bank violated every duty which 
it owed the plaintifï. The proceeds of the plaintifï's drafts held by it 
or its agents constituted trust funds which might be followed into the 
hands of the receiver if they cqulçl; be traced. 

There is no difficulty in following the proceeds of the first class of 
drafts. The moneys ($1,016.72), wliich the Lake Shore Bank received 
weré impressed with a trjast in.îàvor of the plaintiff, and when they 
were paid over to the receiver; the tn;st still attached, and the receiver 
was bouhd to account for thèm. So the proceeds of the draft ($1,-. 
544.48) which the Columbia Bank received were trust funds, and the 
receiver was bound to account ïor tfae balance thereof ($77.23), which 
was paid over to him. * 

After the Columbia Bank had' received the proCeeds of said draft 
and had placed the same to thé tfedit of the Fredohia Bank, the latter 
drew out ail of the deposit with the exception Qf said small balance. 
Subsequéntly, however, other moneys ;of the Fredonia Bank were re- 
ceived by the Columbia Bank, sb that the total amount which it paid 
the î'eceiver was $750.11. Sut thèse later deposits were in no way 
conneciied with the proceeds of the rplàintiff's drafts and no trust at- 
tached to them. It is well settled that, where trust funds are placed in 
a bank account, the amount which the plaintiff can recover must be 
limited to the lowest balance existing between the timè of the depôsit 
and the receivership. Or, as stated % the Circuit Court of Appeals 
for the Sixth District in Board of Commissioners v. Strawn, 157 Fed. 
49, 51, 84 C. C A. 553, 15 L. R. A. (N. S.) IIOO: 

"It is tberefore a part of the rule applicable to following misappropriated 
moneys In a bank account that, if at any time durtng curréncy of tlîe, niiugled 
account the drawings out had left a .balance less than the trust mouey, the 
trust money must be regarded as dissi'pàted except as to this balance; the 
sum subsequéntly added to the account from other sources not being attri- 
buted to the trust fund." 

The Circuit Court) therefore,; properly gave the plaintiff judgment 
for the moneys received by the receiver from the Lake Shofe Bank 
and the remainder of the fund— but only that remain,der — received 
from the Columbia Bank. 

But while thèse items obtained by the receiver directly from outside 
banks are readily followed, the situation with respect to the other 
classes of drafts is very diffèrent. Some of thèse drafts were used 
to pay debts of the Fredonia;,Bank, and, no matter how wrongful the. 
misappropriation may hâve been, it is not apparent that any trust fund 
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came into the hands of the bank through the transactions. In other 
cases the drafts were charged against depositors' accounts and the 
funds of the bank remained unchanged. StiU, for the purpose of test- 
ing the strength of the plaintiff's contention, we will assume that the 
proceeds of certain drafts did corne into the possession of the bank 
before the receivership and constituted trust funds in its hands. The 
.difficulty is, upon the agreed statement of facts, in following such 
funds into the hands of the receiver. 

The stipulation of facts states merely that the "assets" of the bank 
prior to the . receivership, and which came into the receiver's hands, 
exceeded the amount of the plaintiff's claim. No basis whatever is 
furnished for tracing the misappropriated moneys into the hands of 
the receiver, or for holding that they were converted into, or com- 
mingled with, any other property or funds in his possession. It is 
not shown what the assets of the bank consisted of. It may be that 
the only assets which the receiver obtained were notes and bills receiv- 
able — or, perhaps, its banking house — which belonged to the bank be- 
fore the transactions in question took place. It may be that prior to 
the receivership the bank used the trust funds to pay its debts with. It 
may be that thèse funds were wholly dissipated. There is absolutely 
nothing to show that they had any connection with any of the property 
which came into the possession of the receiver. The stipulation of 
facts is wholly insufficient to show any identity of the property fol- 
lowed with the funds sought to be charged against it or to show that 
the amount of such property was increased or augmented by such 
funds. Indeed, the négative is not shown. It does not appear that if 
there had been no misappropriated moneys the assets of the bank 
would hâve been less. 

While thé right to follow misapplied moneys as trust funds into the 
hands of a receiver has been extended in the modem décisions, there 
bas never been in the fédéral courts a departure from the principle 
that there must be some identification of the property foUowed with 
the trust funds. Some of the latest cases say that it is sufficient to 
show that the property in the possession of the receiver has been in- 
creased or augmented by the trust funds. But that is only a différent 
way of stating the earlier rulé. It cannot be shown that property in 
the hands of a receiver has been increased by trust funds unless it is 
shbwn that they were converted into or commingled with it. If the 
plaintiff's contention be well founded, and to follow misappropriated 
moneys it is only necessary to show that a receiver has, and that the 
trustée had, assets, the rule is simply that a demand for such moneys 
is a preferred claim against any substantial estate. To adopt this view 
is to do away with ail the équitable principles out of which the right 
to follow trust funds grew. 

For thèse reasons we think that the contention of the plaintiff that 
no identification whatever of trust funds is required is not well 
founded in principle, and we shall now refer to the cases which, in 
our opinion, show that it is not supported by authority. 

In the leading case of Frelinghuysen v. Nugent (C. C.) 36 Fed. 239, 
Mr. Justice Bradley said: 
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, "Another difflculty in the complainant's case is the want of identlty of the 
property claimed with the proceèds of the money abstracted from the bank. 
Formerly the équitable rlght of fdllowlng misapijlied money or; other property 
Ihto thé hands of the parties recel vlng It depended upon the ablllty of Identi- 
fying It; the equity attachlng only to the very property mlsapplled. Thls 
right was flrst extended to the proceeds of the property, namely, to that whiçh 
was procured in the place of it by exchange, purchase, or sale. But if it be- 
eanie confused with other property of the same kind, so as not to be distin- 
gulshable, vvithout any fault on the part of the possessor, the equity was lost. 
Flnally, however, it has been held by the better doctrine thàt confusion does 
not destroy the equity entlrely, : but converts it Into a charge upon the entire 
mass, glylng to the party Injured by the unlawful diversion a priority of right 
over the other creditors of the possessor. Thls is as far as the rule has beeu 
carrled. The difflculty of sustalnlng the claim in the présent case is that It 
does not appear that the goods claimed — that Is to say, the stock on haud, 
finlshed and unflnished — were either In whole or in part the pi'oceeds of any 
money unlawfuUy abstracted from the bank." 

And the Suprême Court of the United States, in Peters v. Bain, 133 
U. S. 670/ 694, 10 Sup. Ct. 354, 362 (33 L. Ed. 696), after adopting 
and approving this language from Frelinghuysen v. Nugent, and con- 
sidering the difflculty there stated, said : 

"The same difflculty présents Itself hère, and whlle the rule laid down by 
Mr. Justice Bradley has been recognized and applied by thls court (National 
Bank v. Insurance Company, 104 U. S. 54, 67 [26 L. Ed. 693], and cases cited), 
yet, as stated by the Chief Justice, 'purchases made and pald for out of the 
gênerai mass canuot be claimed byt-he bank, uuless It is shown that Its own 
moneys then in the fund were appropriated for that purpose.' And this the 
évidence fails to establish as to any- other property than that desiguated in 
the decree." 

So in Çeard v. Indépendant Dist. of Pella City, 88 Fed. 375, 379, 
31 C. C. A. 563, the court, in speaking of augmenting the property 
passing to a receiver by trust funds — using the phrase upon which 
the plaintifï relies— said : 

"The foundatlon of the right on the part of the owner of a trust fund to a 
préférence over gênerai creditors In payment out of a fund or estate that has 
passed to the assignée or receiver of an Insolvent person or corporation is 
that the trust fund has been wrongfuUy confused or intermingled with the 
property of the Insolvent, or has been used to increase the value of property, 
thereby increaslng the amount or value of the funds or estate passing Into 
possession of the assignée or receiver; that, if this intermingling had not 
taken place, the fund passing to the receiver would hâve been so much less ; 
that the creditors bave only the right to subject the property of the debtor to 
the payment of their clalms, and therefore the creditors eannot complain if 
the total fund coming into the hands of the receiver is reduced by the amount 
necessary to make good to the owner of the trust fund the sum which was 
wrongfully used la augmenting the fund or property passing to the receiver. 
Unless it appears that the fund or estate coming Into possession of the re- 
ceiver has been augmented or beneflted by the wrongful use of the trust fund. 
no reason exists for glvlng the owner of the trust fund a préférence over the 
gênerai creditors." 

The stipulation of facts failing to show that the misappropriated 
moneys, intact or converted into or commingled with other property, 
came into the hands of the receiver, the judgment of the Circuit Court 
adverse to the plaintiff's demands, with the exceptions noted, was 
right, and it is affirmed. 
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EDISON ELECTRIC CO. v. CITY OF PASADENA. 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1910.) 

No. 1,739. 

1. Municipal Corporations (§ 250*) — Lighting Contbaci— Constbuction— 

INTENT. 

That an alleged lease of an electrlc company's street ligntlng appll- 
ances to a city for a term of years did not express an Intention that the 
lessor should llght tlie streets did not prevent sucli intention f rom being 
implied. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §| 
688-C91 ; Dec. Dig. I 250.*] 

2. MuNictPAi, Corporations (| 233*)— Street Lightino Contract— Lease— 

Validitt. 

A contract between a clty and an electrlc company ownlng a street 
lighting plant purported on its face to be a lease of the company's light- 
ing System to the city for specified "reniais." There was nothing in the 
contract disclosing the source of the electrlc power to be used, but an- 
other written contract made at the same time required the electrlc Com- 
pany to furnlsh the power to be used through the so-called "leased" Sys- 
tem for one year on specified terms, with provisions for extensions «ov- 
ering the entire period for whlch the System had been leased. The lease 
also required the electrlc company to make extensions to keep its appli- 
ances in repair without cost to the clty, and reserved to the company 
the rlght to use the distributing System to furnish llght and power to 
prlvate Indlviduals. Held, that such alleged lease construed wlth the 
contract to furnlsh power, was not a lease in fact, but an attempted éva- 
sion of the city's charter, prohibiting the maklng of a street lighting con- 
tract for a longer period than a year, or any contract to pay for electrlc 
llght at a higher rate than the minimum priée charged to any other con- 
sumer. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
6C0, 667; Dec. Dig. § 233.*] 

8. MïJNiciPAi, Corporations (§ 248*) — Street Lighting Contractts— Inva- 
liDiTT — Quantum Valebant. 

Where an electrlc street lighting contract between an electrlc company 
and the officers of a clty was a direct évasion of the city's charter pro- 
hibiting the maklng of such contracts for a longer period than a year, 
the acceptance of beneflts thereunder by the city raised no implied obli- 
gation to compensate the electrlc company therefor. 

TEd. Note. — For other cases, see Municipal Corporations, Dec. Dig. i 
248.*] 

In Error to the Circuit Court of the United States for the Southern 
Division of the Southern District of Cahfornia. 

Action by the Edison Electric Company against the City of Pasa- 

dena. Judgment for défendant, and plaintiff brings error. Affirmed. 

The written instrument upon whlch thls action was brought Is as follows; 

"Contract. 
"Leasing Street Lighting System. 

"Thls Instrument, executed In duplicate by the city of Pasadena, a municipal 
corporation wlthln the county of Los Angeles, state of Callfornia, and herein 
called 'the city,' and the Edison Electric Company, a. corporation organized 
under the lawa of the state of ■Wyoming, and herein called 'the Company,' 
wltnesseth: 

"For other casej *ee samc topic £ { nitmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"First. That the Company Is the owner, and enjoylng the use ana occupa- 
tion, wlthln the public streetsof the city of Pasadena, of a System of pôles, 
wlres, lamps, brackets, and other apparatus constitutlng a complète street 
equlpment for the purpose of trànsmltting electrlclty, and for the purpose of 
llghting the public streets and places wlthln sald clty, as well as furnlshing 
Ught and power to others tlian sâ,id dty. That during several years prlor 
to the da-te hereof it has, with the use of a portion of Sald System, been fur- 
nlshing the clty wlth electric llght for llghting its streets and public places. 
That scattered about the sald city, and in ,places . loeated by sald clty, there 
are now Installed and in use for llghting sald city, as a part of said street 
llghting System, flfty-four (54): long burning arc lamps, and thlrteen hundred 
and twenty-one (1,321) 16-candle power Incandescent lamps, àll properly con- 
nected wlth the necessary apparatus for thelr présent actual and continued 
use. Th'àt the clty wlshes to llght its streets and public places at a less ex- 
pense fpr area llghted than heretofore. 

"Second. Thàt said city and said tiompany do agrée as follows: 

"Article 1. Lease. — That the Company herelby leases unto the city, and the 
city ïiires from the Company, that part of the Company's said electric dls- 
tribùtilig' System wlthln sald streets and public places, whlch is now, and 
heret'àfôre has been, used for the purpose of furnlshing the clty with ll<;ht: 
together wlth such extensions thereof as may during sueh leasehold period be 
installéd for such public llghting purposes— ail upon the terms and conditions 
named in the followlng articles: 

"Attiçlè 2. Duratlon. — The leasehold period shall continue from the' flrst 
day of'July, 1904, to and Includlng the 30th day of June; 190!>^a period of 
flve yeârs. 

"Articles. Rental. — The clty to pay to thé Company as rental for the use 
of said System, niue thousand elght hundred and fifty-flve ($£t,8o.5.00) dollars 
for elaM of the flrst thrëe years of said period, and ninë thovisand two hun- 
dred àhd ij(rièty-six and To/i„D dollars (.$9,296.70) for each of the last two 
yéarsoî said period, said ren tais fo" each year ta be paid tu equal monthly 
installments, and on or before the 15th day of each Calendar month thereof ; 
and' as rentîlls for the arc lamps and Incandescent lamps, the apparatus con- 
nected therewlth as extensions to said System, as hereinafter provlded. and 
on 01* béfore the 15th day of each calendar month the city shall pay to the 
Company as follows: 

"For each arc lamp and the apparatus connected therewlth. from the date 
of its installation untll July Ist, 1907, four and 2o/i„„ dollars ($4.20) per 
month ; 1 thereafter, three and- «s/ma dollars per month; and for each in- 
candescent lamp and the, apparatus eonnected therewlth from the date of Its 
Installation untll July Ist, 1907, forty-five cents per month; a;nd thereafter, 
forty-two and one-half cents per month ; ail payments to be made upon bills 
to be presented to the clty by the Company according to the plan of presentlng 
bills to said city in opération at the time of such présentation. 

"Article 4. Maintenance. — The Company will keep the sald street lighting 
System in proper condition for doing the work for whlch it Is intended and 
leas«J, and will: fUrnlsh ail of the necessary labor, apparatus, and equlpment 
therefor, without expense toclty. It will alsofurnish ail necessary carbons 
for use in arc lamps, and ail of the necessary renewals of said lamps and of 
the incandescent lamps, as à part of the malutenancé of sald System. It re- 
serves the right to change or alter the sald street System during sald period 
in the int^rests of safety and efficlencyi but so as not to interfère wlth the 
effieiency of sald System, and so as not to change the location of any of sald 
lamps without the consent of the city. The city shall, from time to time, as 
may be necessary to protect sfiid System, arrange hy the board of commls- 
sloners for trlmming trees Ip tlie public streets, so as to leave a free and safe 
passage for the Sald system^to be dône at the expense of the Company, when 
doue at its reouest. ', , 

"Article 5. Extensioîis.-^ï)ititIiig' the, leasehold period, exceptlng the last 
six mdnths thereof, the Company will ihâke' such extensions to said System as 
may be needed in order to properly llght sald clty ; and said extensions, when 
so made, shall be subject to thls lease, and for whlch rentals shall „be paid as 
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hereinabove stated. Such extensions, however, shall be made at the request 
pî the City, and within a reasonable time tbereaf ter, and only upon the f ol- 
lowlng conditions, to wlt: In the matter of installlng incandescent lamps, ttiey 
shall not be iustalled without the consent pf the Cottipany other than in mul- 
tiples o£ forty (40) lamps ; no Installation of incandescent lamps to be made 
of less than forty (40) without the consent of the Company, and each new in- 
stallation thereafter shall be so arranged that the lamps shall be spaeed not 
to exceed one hundred and thirty (130) f eet apart, and shall be In a continuons 
string, unless the Company sKall flnd that, by making ségrégations of other 
séries, it may Install new lamps with a part of such segregated séries and 
still be able to maintaln its séries in multiples of forty (40) lamps ; it being 
the agreement that the clty shall not be entltled to hâve, and the Company 
will not be bound to furnish, new isolated groups of incandescent lamps of 
less than forty (40) in différent parts of the city. 

"Durlng the leasehold period, excepting the last three months thereof, the 
Company will, at the request of the city, and within a reasonable time, in- 
. stall in said streets such additional llke arc lamps as those herein mentionéd 
aS; the city may require, together with the necessary pôles, wlres, and other 
àpparatùs fo be used in connection therewith, provided that no such arc 
lajpp shall be installed at à distance of more than thlrteen hundred and 
twenty (1,320) feet from the next nearest arc lamp on said System then In- 
stalled; and, when such Installation of arc lamps and the necessary connec- 
tions €herewith shall hâve been made, th^ same shall be subject to this lease, 
and réntals shall be paid therefore as hereinabove stated. 

"Article 6.; Improved Apparatùs. — If, during said leasehold period, there 
shall corne Into use improved apparatùs for lighting, which shall equal or 
exceed In efflcieney, the said incandescent or arc lamps hereinabove mentionéd, 
ithe Company shall hâve the right, with the approval of the city council of 
. said city, to substitute such improved apparatùs in the place of the apparatùs 
then instaùed hereunder. 

"Article 7-. Use by Company.— The Company reserves to itself the right to 
use its entire street distributing System above mentionéd for its own private 
business, in distributing llght and power to its customers, so as in no way to 
prevent the use thereof by the city for the purpose of lighting its public 
streets and places. The distributing wlres of said System connected with 
said street lamps, and so to be devoted by the city to its public uses, are to 
be subiject to the exclusive use of the city, and shall be malntained separately 
from, and disconnected with, the other distributing wires of the Company, 
and shail be so malntained that the city may, at the Company'» power house, 
receivf! into said System such electric energy and power as it may need and 
acqulre for the purpose of its public lighting. The city may, from such sources 
as it may procure electric jwwer, conduct the same into said power house, 
and from there into said street disfributlng System so to be used by the city, 
and may install and maintaln in the Company'» said power house such System 
of switches, meters, transformers, and apparatùs as it may need in receiving 
therein and discharging therefrom such electricity as it may require for said 
purpose. 

"Article 8. Defaults. — If the Company shall be prevented by strikes, by any 
court, by public authority, or by accidents beyond its control, from keeping 
said System in condition hère promised, It shall not be liable in damages to 
the city for such f allure; but it will, immediately after the cause of such 
prévention shall hâve been removed, proceed to and diligently prosecute to 
completion, such repairs as may be necessary to enable it to replace and to 
keep said System in such condition. A proportionate and équitable déduction 
of the rental, based on the period of suspension of such perfect condition of 
the System, shall be made. 

"Article 9. Limited Use. — The city shall not be authorized to use the prop- 
erty hère leased for any purpose exeept that of distributing electricity thereon, 
and using the same for lighting its streets and public uses. 

"In witness whereof, the said city and Company hâve caused their respec- 
tive names to be hereunto subscribed — the city by its mayor, and the Com- 
pany by its président— and the corporate seals afllxed and attested, the clty 
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by its clerk, and the Company by its assistant secretary, ail thereto duly au- 
thorizéd. 

"Da,ted t^is 30tli day of July, 1904. 

"City of Pasadena, 
"[gigned] ^y William H, Vedder, Its llayor 

"Attest: [Signed] Heman Dyer, Its Olerk. [Seal of City of Pasadena.] 

"The Edison Electric Company, 
"[Signed] By John B. Miller, Its Président. 

"Attest: [SignedjR. H. Ballard, Its Assistant Secretary. [Seal of the Edi- 
son Mectrie Company.] 

"Approved as to form: [Signed] C. J. Willetts, City Attorney, 
"Approved as City Blectriclan: [Signed] A. T. Dlckey." 

The original as well as the amended complaint, demurrer to eaeh of which 
was sustained by the court belovv, contained two alleged causes of action, the 
flrst of WhIch was the same in each complaint, with the différence in the sec- 
ond hereinafter Indicated. The flrst count, after alleging the exécution by the 
respective parties o( the contract above set out, alleged: That on the Ist day 
of July, 1SK)4, the défendant city entered into possession and use of the elec- 
trlc System and property described in the contract, and cbntlnued In such 
possession and use to and including July 31, 1906, during which time the 
plaintlfif duly performed ail the Conditioiig of the contract on Its part to be 
performed. That during the period beginning July 1, 1904, and ending Oc- 
tober 31, 1905, the défendant city duly performed ail the conditions of the con- 
tract on its part to b« performed. That, under and pursuant to the terms 
of the contract, the plaintlfif, at its own cost and expense, extended the said 
electrlc dlstrlbuting System and the apparatus connectcd therewith at the 
reqnest of the défendant city, so that from November 1, 1905, to July 31, 
1906, Both inclusive, there were Installed in the public streets and places in 
the said city of Pasadena, and in its possession and use, under the contract, 
arc lamps and apparatus and equipment connécted therewith, and incandescent 
lamps and apparatus and equipment connected therewith, in addition to the 
number oï such arc and Incandescent lamps and the apparatus and equipment 
connected therewith, installed, and turned over to the city on the Ist of July, 
1904, as follows: "From Novemher Ist, 1903, to July 31st, 1906, both inclu- 
sive, 16 additlonal are lamps, and ail apparatus and appurtènances and equip- 
ment connected therewith. During the month of November, 1905, 191 addi- 
tlonal incandescent lamps, and ail apparatus, appurtènances and equipment 
connected therewith. From the Ist of December, 1905, to the 31st of July, 
1906, both inclusive, 197 additlonal incandescent lamps, and apparatus, ap- 
purtènances, and equipment connected therewith." That said additlonal arc 
and incandescent lamps and the pôles, wires, and ail apparatus appurtè- 
nances, and equipment connected therewith were Installed in ail respects as 
provlded in the contract. That for the fiscal year commencing July 1, 1905, 
and ending June 30, 1906, the défendant city dld, in the manner required by 
law, provide Income and revenue sufficient to pay ail amounts which would 
become due during said fiscal year under and pursuant to the terms of the 
contract from the défendant to plalntiff, and did duly set aslde and croate 
a fund for the payment of ail amounts to become due during that fiscal year 
from the défendant to plaintlfif under the contract, and that there is now in 
the possession and control of défendant city sufRcient moneys from the In- 
come and revenue provlded for said fiscal year and so set aslde and appor- 
tioned to said fund to pay ail amounts due and owing from the défendant 
city to the plaintlfif, under the terms of the contract, from November 1, 1905, 
to June 30, 1906, both inclusive. That for the fiscal year commencing July 
1, 1906, and ending June 30, 1907, the défendant city did, in the manner re- 
quired by law, provide an Income and revenue sufficient to pay ail amounts 
which would become due during said fiscal year under the contract from the 
défendant to the plalntiff, and did duly set aside and create a fund for the 
payment of ail amounts to become due during said fiscal year from the de- 
fendant to the plalntlfiC under the contract, and that there Is now in posses- 
sion and control of the défendant city sufficient money from the income and 
revenue provlded for said fiscal year and so set aside and apportioned to pay 



EDISON ELECTRIC CO. V. CITY OF PASADENA. 429 

ail amounts due from the défendant city to the plaintiff under the contract 
from July 1, 1906, to July 31, 1906, both Inclusive. That the défendant city 
did In the manner required by law provide for the fiscal year ending June 
30, 1906, and for the fiscal year ending June 30, 1907, sufflcient income and 
revenue to pay ail legitimate indebtedness of the city for each of said fiscal 
years, ineluding ail amounts which would become due and were now due from 
the défendant city to the plaintiff under the contract (or the months of No- 
veniber, 1906, to July, 1906, both Inclusive. That the plaintiff heretofore, and 
in due time, and in proper manner, presented to the city council of the dé- 
fendant city, in writing, on forms supplied to it by the city clerk, its demand 
for the payment by the défendant to the plaintiff of the rental due from the 
défendant to the plaintiff under the terms of the contract for the months of 
November, 1905, to July, 1906, both inclusive, and that said demands were 
rejected by the city, and that the city bas not paid the plaintiff the rental 
reserved in the contract for the months of November, 1905, to July, 1906, 
both inclusive, amounting to the sum of $8,683.96, and stlU refuses to pay the 
plaintiff the same. 

The second count of the original complaint also set out the written contract 
of July 30, 1904, and alleged the defendant's possession and use of the prop- 
erty thereunder, the plaintifC's performance of the conditions of the contract, 
und its making of certain extensions and additions therein provided for, the 
defendant's provision and apportlonment of revenues sufflcient to pay the al- 
leged indebtedness of the plaintiff, the présentation of the plaintiff's demand, 
the alleged reasonable use of the property from October 31, 1905, to July 31, 
1906, and the defendant's refusai to pay the demand made by plaintiff. 

The second cause of action alleged in the amended complaint omitted ail 
■express référence to the written contract of July 30, 1904, but alleged that 
from November 1, 1905, to July 31, 1906, the plaintiff, at the defendant's re- 
quest, permitted the défendant to hâve the use and possession of the plaintiff's 
electric lightlng System ; that durlng said use by the défendant the plaintiff 
made certain extensions and additions to the System, and that such extensions 
and additions were necessary and essential to It; that the défendant used 
the said System in lightlng its streets and other public places. Slmllar alléga- 
tions were then made in respect to the reasonable value of the use of the 
plaintiff's electric System durlng the perlod reclted, the présentation of the 
plaintiff's demand, the apportlonment and sufficiency of the city revenue, and 
the rejection of the demand by the city. 

The judgment prayed in both the original and amended complaints was 
for $8,683.96, with Interest and costs. The demurrer to each complaint being 
sustained, judgment was entered for the défendant dty. The case is brought 
hère by the plaintiff below. 

H. H. Trowbridge and Willoughby Rodman, for plaintiff in error. 
J. P. Wood, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). One of the 
errors of counsel for the plaintiff in error lies in the assumption that, 
unless the contract in question expressly states that it provides for the 
lighting of the streets of the city, no such intention can be attributed to 
the instrument as the case is presented. That is not at ail so. It is often 
easy to ascertain the true meaning of a written instrument by taking 
it by its four corners, even though expression of its real intention be 
purposely concealed. Quite true it is, as said by counsel, that in its 
caption the agreement is called "Contract leasing street lighting Sys- 
tem," and in its body it is spoken of as a "lease," that the city "hires" 
from the company, and that the sums therein mentioned to be paid by 
the city are called "rentals." But thèse names are by no means of 
themselves conclusive of the true character of the instrument. It 
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will be observed that in the contract above set out there is nothing 
said âbftut where the electric poweir was to come from. But in the 
cornpànion suit betweèn the same parties, also uhder submission to us 
and next to be disposed of, it appears that at the same time, to wit, July 
30, 1904, another written contract was entered into between them, 
whereby the plaintiff was to furnish thepower to be used through the 
so-called"leased" System for one year, lipon certain specified terms, 
with provisions thereinmade for extensions of that agreement cover- 
ing the entire period of five years for which the "system" is claimed 
to haye beeii teased to the city. 

Turfting to the so-called lease, we find, fîrst, a récital of thèse facts: 

"That the Company Is the owner, and enjoying the use and^ occupation, 
within the public streets of the city of PaBadena, of a systeni of pôles, wires, 
lamps, brackets, and other apparatùs eonstituting a complète street equipmént 
for the Jpùrpose of transmUting electrlcltjfj And for the purpose of lighting 
the publie stréets and places wlthln sald city, as well as furnlshing llght and 
and powèr to others than said city; that durlng several years prlor to the 
date hereof It bas, with the u^ of a portion of said System, been furnishlng 
the city with electric llght for ïlghtlng Its streets and publie places; that 
scatterèd abôut the sald city; and In places lOcated by said city, there are 
now installed and in use for lighting sald elty as a part of sald street light- 
ing System flfty-four (54) loïig burning arc lamps, aild tblrtéen huiidred and 
twehty-one (1321) 16-eandle pOwer Incandescent lamps, ail properly eonnedted 
with the necessary appiaratus for their présent actùal and eontlnued use; 
that the city wishes to light its streets and public places at a less expense 
for àrea llghted than heretofore." 

And thèH: foUows a pretended leasing' to and hiririg by the city of 
"that part, of the Company's said electric distributing system within 
said streets and public places, which is now, and heretofore has been, 
tised for the purpose of furnishing the city with light, together with 
such extensions thereof as may during such leasehol;d: period bé' in- 
stalled for : such lighting purposes," fora period of five years,. at a 
lump sum per year as rental for the use of that part of the system for 
the first three years, and anôther and diiïerent lump sum per year 
for the last two years, and certain monthly paytnents''fdr certain ex- 
tensions to the system which, it is declared, shall also be coyered by 
the "lease." And this specified part of the system, the contract pro- 
vided, the company would keep "in proper condition for doingthe 
work for which it is intendèd and leased, and will furnish ail of the 
necessary labor, apparatùs, and equipmént therefor, without expense 
to the city" — ^most extraordiiiary provisions, certainly, if the city was 
reâlly the lessee of the property. What possible reasort can be assigned 
for the company furnishiiig the labor necessary for carfying on the 
city's business? Then, too, the contract provides that, "during the 
lea'sehold period, excepting the last six months thereof, the company 
ivill make such extensions to said system as may be needed in order to 
properly light said city" — ^not in, ordèr that the city might be properly 
lighted by thé city itself, but that the company will make sUch exten- 
sions, to sâîd System as may be needed "in order to properly light sâid 
city"; in other words, that the company will make such extensions as 
may be needed to enable it, the company, tb propérl;^ light the city. 
And thèse provisions are followed by the déclaration thati 
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"The Company reserves to itself the rlght to use its entire street distribut- 
Ing System above mentioned for Its own private business, In distributing llght 
and power to its customers, so as in no way to prevent tie use thereof by tlie 
city for the purpose of Ughting its public streets and places." 

We. think it perfectly évident that the two contracts entered into 
between thèse parties on the 30th day of July, 1904, the one upon 
which the présent suit is based and that upon which the companion 
suit, numbered 1,740, infra, also under submission, is based, were parts 
and parcels of one scheme to évade those provisions of the charter of 
the défendant city expressly declaring that : 

"No contract for removlng garbage, sweeping, sprlnkling, or lightiug the 
streets, public buildings, places or offices, shall be made for a longer periO',: 
tlian one year, nor shall any coiitract to pay for power, gas or electric llglit 
at a higher rate than the minimum priée charged to any other consumer be 
valid." 

"The city of Fasadena shall not be and is not bound by any contract, ex- 
cept as otherwise provided herein, unless the same is made in writing by or- 
der of the council and signed by the mayor or by some other person, in be- 
half of the city, authorized so to do by the council; provided, that the ap- 
proval of the form of the contract by the city attorney shall be endorsed 
thereon before the council shall hâve power to order the same to be entered 
into in ibehalf of the city ; but the council, by an ordinance duly adopted, 
may authorize any ofHcer, board or commission or agent of the city to bind 
the city without a contract in writing for the payment for supplies, labor or 
other valuable considération furnished to the city in an amount not exceed- 
ing one hundred dollars." Sections 1 and 8 of article 10 of the charter of 
the city (St. 1901, pp. 911, 912). 

The positive prohibition of a statute can no more be avoided by éva- 
sion than it can be violated directly. A citation of authorities upon 
so plain a proposition is unnecessary. So, too, is the law well settled 
that where, as in the cases between thèse parties hère under considéra- 
tion, the contract upon which suit is brought is forbidden by statute, 
the acceptance of benefits raises no imphcation of an obhgation. The 
law is not properly chargeable with the absurdity of implying an ob- 
ligation to do that which it f orbids. 

The judgment is affirmed. 



EDISON ELECTRIC CO. v. CITY OP PASADENA. 

(Circuit Court of Appéals, Ninth Circuit. May 2, 1910.) 

No. 1,740. 

In Error to the Circuit Court of the United States for the Southern Divi- 
sion of the Southern District of California. 

Action by the Edison Electric Company against the City of Pasadena. 
Judgment for défendant, and plaintifl: brings error. Affirmed. 

H. H. Trowbrldge and Willoughby Eodman, for plalntiffi in error. 
J. P. Wood, foT défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

PEU CURIAM. Upon the authority of Edison Electric Company, a Cor- 
poration, V. City of Pasadena, a Municipal Corporation (No. 1,739, just de- 
c-ided) 178 Fed. 425, the judgment la affirmed. 
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JACKSON y. CHICAGO, E. I. & P. RY. CD. 

(Circuit Court of Appeals, Elghth Circuit. February 14, 1910. On Rehearing, 

May 10, 1910.) 

No. 3,094. 

1. Statutes (I 225%*) — Implied Amendmemt oe Repeal— (îenerai, and Spe- 

ciFic Statdtes. 
Wliere tliere IS a statute of gênerai application giving a right of action 

and a later statute applying to spécifie cases, as to sucli spécifie cases 

the later statute alone can be invoked. 

[Ed. Note. — For other cases, see Statutes, Dec. Dig. § 225%.* 

Repeal of statutes by implication, see note to First Nat. Bank v. Weid- 

enbeck, 38 C. C. A. 136.] 

2. Removal of Causes (§ 50*) — Divebsitt of Citizenship— Sepaeablb Con- 

tboversy. 

A joint action in a state court against two défendants for a tort, whicb 
Is governed as to the two défendants by différent statutes, fixing différ- 
ent grôunds of liability and admitting of différent défenses, is separable 
and is relnovable by one défendant, where the necessary diverslty of 
citizenship exists as to such défendant, although the other défendant may 
be a citizen of the same state as plaintifï. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 100; 
Dec. Dig. § 50.* 

Separable controversy aft'ecting right to remove cause to fédéral court, 
see notes to Robbins v. Ellenbogen, 18 C. C. A. 86; Mecke v. Valleytowu 
Minerai Co., 35 C. C. A. 155.] 

3. Mastbb and Servant (§ 180*) — Masteb's Liability fob Injubt to Serv- 

ant— Négligent AcT oF Fellow Servant. 

Although a master is by statute made liable for an injury resulting 
from the négligent act of a fellow servant, it is essential to such liability 
thàt the act should hâve been done while in the prosecutlon of the mas- 
ter's business. 

lEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 359- 
361, 363, 368 ; Dec. Dig. § 180.*] 

4. Master and Servant (§ 204*)— Masteb's IvIability fob Injury to Serv- 

ant — ASSUMPTION OF RiSK. 

Assumption of rlsk and contributory négligence are distinct and sep- 
arate défenses, and the former may be pleaded, although the défense of 
contributory négligence is precluded by statute. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. $ 204.*J 

5. Master and Servant (§ 217*) — Masteb's Liability for Injury to Sebv- 

ANT — ASSUMED RiSKS. 

If a servant knows the facts and the real situation, or If they are so 
patent as to be readily observed by him, he assumes the risk therefrom, 
and the master is not liable for an injury which foUows. 

[Ed. Note.- — For other cases, see Master and Servant, Cent. Dig. i§ 
574.-600; Dec. Dig. § 217.* 

Assumption of risks incident to employment, see note to Chesapeake & 
O. E. Go. V. Hennessey, 38 C. C. A. 314.] 

6. Master and Servant (§ 173*) — Master's Liability for Injury to Serv- 

ant — Rétention of Incompétent SeBvant. 

Where a servant had been in the employ of a master for four or five 
yeàrs withoût complalnt having been màde by any one as to his efficiency,. 

•For other caees see same topie & § numbe» In Dec: & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tliaraeter, or habits, tlie luaster cannot be chargea with négligence In 
retalnlng hlm. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 343- 
340 ; Dec. Dig. § 173.*] 

7. Master and Servant (§ 217*) — JIaster's Liability fok Injurt to Serv- 
ant — Négligence of Fellow Servant — Assumption of Risk. 

Plaintiff's Intestate was employed as a section hand by défendant 
rallroad company. It was a custom of the foreman to carry a gun with 
liini on the hand car on whlch the crew went to and from their worlî for 
the purpose of hunting, solely for his own pleasure and benefit, and on one 
occasion when removing the car from the traok the gun, which was on 
the car, was aceidentally discharged, killing plaintiff's intestate. He 
linew of the custoui, and that the gun was at times loaded, and had made 
no objection. Held, that the accident was one for which défendant was 
not responslble, and, further, that deceased assumed the rislî which pre- 
cluded a recovery for his death. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574r- 
600; Dec. Dig. § 217.*] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Action by Mary Jackson, administratrix of the estate of Harry Jack- 
son, deceased, against the Chicago, Rock Island & Pacific Railway 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

The plaintiff brought this action in the state court against the défendant 
Company and Peter Couture for the alieged wrongful act resulting in the 
death of plaintiff's intestate. On the grouhd of diversity of citizenship and 
an alieged separable controversy the case was removed on the pétition of the 
railway company to the United States court. ïhat court overruled a motion 
to remand. Thereupon plaintiff dismissed as to Couture by flling an amended 
pétition against the railway company only. 

Jackson, the deceased, with five others, were sectionmen under Couture, 
their foreman, ail of whom were engaged In the maintenance of six miles of 
track. The foreman employed and discharged the nien as he deemed proper, 
and directed them in their work. Nearly ail of the section was north of the 
village where they resided. They would leave for their work in the morning, 
earrying their dinners with them, and return in the evening. In going over 
their section, and to and from their work, they rode on a hand car of the 
company ; the sectionmen propelling It, 

Jackson had worked for the company under Couture for about five months. 
Tlpon several occasions Couture took his shotgun with him to shoot ducks and 
other game, solely for his own pleasure and benefit ; the gun being in no 
wise of any service in his work. The gun and magazine held six shells. On 
the return home af ter the day's work on an evening in October, 1907, Couture 
fired three shots at some birds. He then withdrew two shells, thinking 
there were none left. Arriving at the station, Ct>uture alighted, leaving the 
gun on the hand car. Jackson and the other five men went a short distance 
down the track to where the hand car was to be put away for the night. In 
takîng the car from the track, in some unexplained way the remaining shell 
in the gun was exploded, killing Jackson instantly. 

Fitzgerald was the roadmaster. He employed and discharged the foremen. 
Fitzgerald went over his division every day or so, giving directions as to 
the maintenance of the roadway and track, and seeing what work was neces- 
sary and what was done. It Is possible that at times he saw the gun on the 
hand car, but that he did see it there is no évidence, and there is no évidence 
that he knew or believed the gun was loaded. 

At the close of the évidence, on motion of the company, the court directed 
a verdict for the défendant, and there wajs a judgment accordingly. 

•For other cases see same topio & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
178 F.— 28 
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George W. Berge, for plaintifF in error. 

Paul E.;Walker (M. A- Low, on the brief), for défendant în error. 

Before SANBORN and ADAMS, Circuit Judges, and McPHER- 
SON; District Judge. 

SMITH McPHERSON, District Judge (after stating the facts as 
above)., 1. For many years there has beeri în Nebraska a statute al- 
lowing a recbver^ for the, déath of a person caused by the wrongful 
act of another. The action must be brought in the name of the Per- 
sonal représentative of the deceased, and the amount recovered shall 
be for tiae exclusive benefit of the widow and next of kin, and shall be 
distributed as though personal property lèft by deceased dying intes- 
tate. That statyt^ applies.generally to persons and corporations do- 
ing the wrongful act. The statute of limitations under that statute is 
two years. In 1907 the Législature enacted that railway companies 
shôuld be liablé tô any emfiloyé for an in jury, or in case of his death 
to his représentative, resulting from the négligence of any co-employé, 
officer, or agent, or by rèaSon of any defect or insufficiency due to its 
neghgence'ih its cars, appHarices or machinery. Under this statute 
contribtitôry négligence is lio défense whéri slight and that of the Com- 
pany is gross, but the damages shall be diminished in proportion to the 
négligence attributable to eaoh, and ail questions of négligence shall 
be for the jury. No cdntract of Insurance or relief benefit shall be a 
défense, €;x;cept such contribution for relief benefit paid by the com- 
pany may be deducted from the damages. The recovery shall be 
distributed as foUows: (1) To the widow and children; (2) if no 
widow or children, to his parents; (3) if no parent, then to the next 
of kin depéndètit ijpon. him, , 

The statute of limitations under this statute is four years. Under 
this statute Couture couM not be liable, because it makes a railway 
Company alorié liàble. If liable, it is by rèason of the older statute. 

Plaintiff's çounsel invokes the rule àgreed to by ail that as to re- 
movals défenses cannot be consideréd, but whether the action is separa- 
blé must alone be deterffiined from the pétition stating the cause of 
action. But wé hold that thé cause of action as stated by plaintifï is 
separable for the rèason tha^ the statute fixing the liability of a rail- 
way Company is: the. later, statute, and , specifically; and with détail dé- 
termines the liability, to whom the recovery shall go, and what shall 
constitute acatise of action, and barring certain défenses which Could 
be made under ;;the former stiatute. And: the rule is that when we hâve 
one statute of 'gênerai applicatipn, and another applying to spécifie 
cases, that as to such spécifie cases the later statute x)nly can be in- 
voked. Griffith v. Carter, '8 Kan. 565 ; Long v. Culp, 14 Kan. 412 ; 
In fe Rouse (D. C.) 91 Fèd. 96, 100; State éx rel.,. etc., v. Hobe, 106 
Wis, 411, 82,N, W. 336;.Kepner v.U.:S.,i95 U. S- 100, 125, 24 Sup. 
Ct. 797, 49 L. M H4;,De:Bolt v, Railroad, 123 Mo. 496, 72 S. W. 
575; Townsend v. Little, 109 U: S. 604v 513, 3 Sup. Ct. 367, 27 L. 
Ed. 1012. V' ■ 

The holding is that the case on thè liètition ôf the railway company, 
a corporation, of lowa and Illinois, was removable as against the 
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plaintiff, a citizen of Nebraska, even though Couture was likewise a 
citizen of Nebraska. 

But even though the motion toremand was erroneously overruled, 
the error was cured when plaintiff filed an amended pétition making 
the railway Company alone a défendant. The error was waived and 
jurisdiction was conferred. Guarantee Co. v. Mechanics' Co., 26 C. 
C. A. 146, 80 Fed. 766, 771 ; In re Moore, 209 U. S. 490, 496, 28 Sup. 
Ct. 585, 52 h. Ed. 904; Powers v. Railroad, 169 U. S. 92, 18 Sup. 
Ct. 264, 42 L. Ed. 673. 

2. Jackson had ridden back and f orth on this hand car for five 
months. It was a safe place to work considering theduties of the em- 
ployés, and the nature of the work, apd the elaborate argument, with 
the authorities cited, that the company pwed him the duty of furnish- 
ing a safe place to work, is pot pertinent to the facts of the case. It 
was a safe place, and f rom which no harm came to Jackson, except 
by reasop of the gun, which présents another question. And as to 
carrying the gun, he made no objection, knew that it had been used 
on several trips, knew that at tirp.es it was loaded, and knew that it 
had been fired three times en route home on the evening in question. 
He made no protests, was not promised that the gun would not again 
be carried, and in every particular assumed the risks of the car, and ail 
that was carried thereon. The many cases cited by plaintiff's counsel, 
generàlly speaking, are those wherein the injured employé did not 
know of the object causing the in jury, and the company did know of 
the same, or by the exercise of diligence could hâve known, such as 
low overhead bridges,. nearness of w^ter crânes or pôles to the track, 
ditches or obstructions in the yards, and many other cases of like 
kind and principle. But such is not the question hère. 

The question is, assuming that Couture was négligent in taking with 
him on several occasions his owh gun, in no wise connected with his 
employment, taking, it for his own' pleasurè, and on the one occasion in 
question leaving it on the hand car with one load therein, Was such 
négligence chargeable to the company? The test of the employer's 
liability is not in the fact;that the négligent act of the servant was 
during the existence of his employment; nor is the test that his act 
was done during the time he was doing some act for his employer. 
But the test is: Was the act causing the injury done in the prosecu- 
tion of the master's business? Clancy v. Barker, 66 C. C. A. 469, 131 
Fed. 161 ; Bowen v. Railroad, 69 C. C. A. 444, 136 Fed. 306, 70 L. 
R. A. 915; Railroad v. Harvey, 75 C. C. A. 536, 144 Fed. 806; Mar- 
rierv. Railroad, 31 Minn. 351, 17 N. W. 952,47 Am. Rep. 793; Hud- 
son V. Railroad, 16 Kan. 470. 

3. That Jackson assumed the risks, and that such assumption is not 
modified nor controlled by the fact that contributory négligence is no 
défense, is clearly the settled rule. Burke v. Union Co., 84 C. C. A. 
626, 157 Fed. 178; Omaha Co. v. Sanduski, 84 C. C. A. 89, 155 Fed. 
897, 19 .L. R. A. (N. S.) 355 ; Railroad v. Griffin, 85 C. C. A. 240, 
157 Fed., 912; Kirkpatrick v. Railroad, 87 C. C. A. 35, 159 Fed. 855; 
St. Louis Cordage Co. v. Milkr, 61 C. C. A. 477, 126 Fed. 495, 63 I^. 
R. A. 551 ; Lake v, Shenango, 88 C. C. A. 69, 160 Fed. 887. 
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4. Without référence to whether Couture was a vice principal or a 
f ellow servant of Jackson, and without référence to whetHér Fitz- 
gerald or any other officer of th'e Company had knowîedgè of how 
many' times the gun h&ê been carried on the hand car, it conclusively 
appears that Jackson had full knowledgé thereof. 

Conceding, as we do, that the rule is that it is the duty of the master 
to exercise reasonable care to provide a reasonably safe working place 
for thè servant, who in turn is entitled to act upon the assumption that 
that duty has been performed, however, if the servant knows the facts 
and the fear situation, or if the facts and the true situation are so 
patent' as to be readily observed by him, then the maSter is not liable 
by reason of an injury which follows.' United States Stnelting Co. v. 
Parrj^, 93 G. C. A. 159, 166 Fed. 407; Chdctaw R. R. v. McDade, 191 
U. S. 64, 67, 24 Sup. Ct. 24, 48 L. Ed. 96. 

5. Coiiturp had been foreman for foiir or five years. 'His services, 
and thé manner of performing the same, were apparently sàtisf actory 
to the dompany. No complaint was at any time made by any person 
as to his competency, efficiency, character, réputation, or habits. That 
such a servant, or officiai, if he can be called such, could be retained in 
the service without subjecting the company to the charge of négli- 
gence, neëd not be discussed. See the opinions of this court in the 
case of Weeks v. Scharer, 111 Fed. 330, 49 C. C. A. 372, and in the 
same case when again before this court as reported in 129 Fed. 333, 
64 C. C. A. 11. 

Under no construction that can be giveh to the testimpny is the dé- 
fendant company liable, and the action of the court in directing a 
verdict was right. 

The judgment of the Circuit Court is affirmed. 

On Rehearing. 

A pétition for rehearing by the plaintiff in error has been presented 
and considered. It is based upon two grounds only : 

1. It is insisted that this case was not rightly removed from the 
State to the United States court. The railroad company wôuld hâve 
been liable under a former statute on the facts pleaded. So would the 
section foreman. Peter Couture. But by a later statute specifically 
making a railroad company liable, and by eliminating certain défenses 
and changing the statute ûf limitations, the railroad company would 
alone be liable thereunder. This is the later statute upon the subject, 
giving a cause of action to an employé or his légal représentative as 
against the railroad company. Under that statute Couture could not 
be sued. And he only could be sued under the older statute. 

For the reasons given in the former opinion we hold that the cause 
of action was a separable one, and that the casé was properly removed 
to the United States court. 

2. After the case was removed to the United States court, and the 
motion to remand was overrukd, the case was dismissed as to défend- 
ant Couture. In the former opinion it is said that, even though the 
motion to remand was erroneously overruled, the error was cured by 
filing an amended pétition against the railway company alone. We 
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are in doubt as to that proposition, and withdraw the same f rom the 
original opinion. 

But such withdrawal does not change the conclusions reached, and 
the pétition for rehearing is therefore denied. 



LOCICWOOD V. UNITED STATES. 

(Circuit Court of Appeals, Thlrd Circuit. December-21, 1909.)' 

No. 2T. 

1. CBIMINAI, liAW (§ 1134») APPBAI/— ASSIGNMENTS OF EEEOB— OVERBULIN» 

Demubeeb. 

Errer may not be asslgned on the overruling of a demurrer to an In- 
dlctment on the ground that the act on whlch it Is sought to be based Is 
unconstitutlonal. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dlg. § 1134.*] 

2. CONSTITUTIONAI. IiAW (| 62») — OLEOMAEGABINE ACT— DELEGATION 01" LEGIS- 

LATIVE POWEB TO Administeative Officee. 

The oleomargarlne act is not unconstitutlonal, as a délégation of législa- 
tive power to an administrative branch of the govemment, because, after 
provldlng that retall dealers in oleomargarlne shall sell only from orig- 
inal stamped packages In quantltles not exceeding 10 pounds, It also re- 
qulres that it shall pack the oleomargarlne sold by them in suitable wooden 
or paper packages, which shall be marked and prlnted as the Commis- 
sloner of Internai Revenue, with the approval of the Secretary of the 
Treasury, shall presorlbe. 

[Ed. Note. — For other cases, see Constltutlonal Law, Dec. Dlg. § 62.*] 

In Error to the District Court of the United States for the District 
of New Jersey. 

Oscar L. Lockwood was convicted of violating the oleomargarine 
law, and he brings error. Afifîrmed. 

See, also, 164 Fed. tU. 

Frank J. Higgins and Merritt Lane, for plaintiflf in error. 

Walter H. Bacon, for the United States. 

Before GRAY, BUFFINGTON, and I^ANNING, Circuit Judges. 

PER CURIAM. The défendant below, plaintifF in error, was in- 
dicted and convicted in the District Court of the United States for the 
District of New Jersey, for knowingly selling oleomargarine not pack- 
ed in a paper package, having printed thereon the name and address of 
him, the said Oscar L,. Lockwood, and the words "pound" and "oleo- 
margarine," and the quantity of oleomargarine so sold and contained 
in the package. 

A demurrer was filed to the indictment, and the points relied upon 
were that the act, under which the indictment was sought to be based, 
was unconstitutlonal, because, after providing that retail dealers in 
oleomargarine shall sell only from original stamped packages, in quan- 
tities'not exceeding 10 pounds, it also provides that they shall pack the 
oleomargarine sold by them in suitable wooden or paper packages, which 

*For otber caseï see same topic & % itombeb In Dec. le Am. Digs. 1907 to data, & Rep'r Indexes 
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shall bfi fm^irlçed and printfid,^? the Commissioner of Internai Reyenue, 
with thë approval of the Secretary of tlie Treàsury, shalï pÉescribe. 
As error ^ay^ not be assiçned on the overruling of thç dèniurrer, the 
defendàntr'after the goveri^^neht had clos^ed its case, àslced thç court 
to instruct the jury to find a verdict of "not guilty," on the ground 
generally that there was no évidence that défendant had knowingly or 
intentionally sold, or ofïered for sale, any oleomargarine, and also 
"upon the ground raised by the demurrer." The record abundantly 
discloses that there wàs évidence to gO tb the jury on the question of 
a guilty. fScienter upon the . defendant's part. As to the ground stated 
upon the demurrer, it is sufficient to say that it is well settled that such 
a provision ié not a délégation of législative authority to an adminis- 
trative brénéhof the govètnment (Bùttlield v. Strânâha'^n, 192 U. S. 
470, 24. Sup. Ct. 349, 48 h. Ed. 525 ; Union Bridge Cdi v. United 
States,' 204 U. S. 364, ;27 ,Svip.[ Ct. SÔ"?, Si L. Ë;4. 523; 'Coopersville 
Co-op. Créamery Co. v. Lemon, 163 Fed. 145, 89 G. G.. À., 595; St. 
Louisi Iroil Mt. & S.Ry; t.lfTaylor, gtlO U, S: 281,«8 Sup. Ct. 616, 53 
L,. Ed.[lQ6;l), and a denaurper, on, the alleged groundthait it was such 
a délégation, was properly overruied. ^r ; ■■■■ .. ■;■ 

A daïfeftil. réadiial: ëfraë record cônyihcés.Us that thç nuiriérùus as- 
signitien^s!!of.:jerror, bàsed .^poii exceptions to th% adniigsipn of testi- 
monybytJie trial' judge and to certain (portions of his charge to the 
jury; aré%îthout mérit. From a reviewof the whdle charge, thus sup- 
jplyipgtHfe'tàntext t0 thë eicerpts quoted in the exceptions, we find no 
error, prèjûdiciai to the défendant in the charge of the court below, in 
submitting the, case to the jury» , . , .^ 

Tl]ie judgment belqw is affirmed. 



CITY OF TRINIDAD V. HOKASONA.; : 
(Cflreuit Court of ApReals, Elgïitlï Circuit. Marcli 16, 1910.) 

^., :'''.v'.' ■■■\'//:/.l ^No..2^91î.- ':■•' ■ .. ■ .'::/.: = : . 

1. MuNicipAi- CçKPOKATioN? (§ STit)— Actions Against on Contract— Con- 
DiTioNè Précédent— Colorado SxX'rtj'i'E. 

Undér MHls' Ann. St. Eev. Supp. Colo; §§ 288S-2890, whlch make it the 
duty of a ctty to wltbhpld payment from a eontraetor for public work to 
satlsfy the. clalms of :}aboj;ers and ipat^rialinen, and provjde that "before 
any payment shall be inade to the eontraetor" he shall présent to the, city 
çouncll a verlfled statômerit in writing showlng the ainounts owlng by 
him for labor and matërials and the names of the périboris to whom due, 
and that the eity clerk shall then publish a notice pursuant to whieh la- 
borers and aaterlalmen may file thelr elaims, whlch, if admitted or es- 
tablished by litlgation, shall be paidby the eity and chargea to the eon- 
traetor, the flllng pf such statement by a eontraetor Is a condition pi'é- 
eedènt to his rigfit tô matntaîù an action against the eity to enforce pay- 
aient of bis depiand. .. : , ' 

[Ed. Note.^-For other cases, sée Municipal Corporàtlonsj Dec. Dlg. | 

■ STé.*! -' ■' .'■■•:■ 

tFor other caees «ee same topic m numbeb in Dec.jfi Am. Digs, 19Q7 tadate, & Rep'r. Indexe» 
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2. ACTIOX (I 62*) PEEMATtTBE COMMENCEMENT— EBTECT. 

An action begun before the acerual or maturity of the demand Is pré- 
maturé and should be dismlssed. 

[Ed. Note.— For other cases, see Action, Cent. Dlg. §§ 718-723; Dec. 
Dig. § 62.* 

Prématuré commencement of actions, see note to American Bonding & 
Trust Co. y. Glbson Oounty, 76 O. C. A. 159.] 

3. Municipal Corporations (§ 358*) — Contracts for Impbovembnts— Ceh- 

TIFICATB OF ENGINEEE— CONCLTJSIVENESS. 

TJnder a stipulation in a contract for the construction of a public work 
for a clty that, "to prevent ail disputes and Utigation," the clty engineer 
shall be référée to détermine the amount of work to be paid for ai^d to 
décide ail questions which may arise relative to the fulfiUment of the 
contract by the contracter, and bis estimâtes and décisions shall be final 
and conclusive, a certiflcate given by the engineer to the contracter is 
conclusive upon both parties in the absence of fraud or such gross mis- 
take as implies bad faith or a failure to exercise an honest judgment, 
notwithstanding a further proviso, which, if llterally construed, wouid 
make the décision of the engineer conclusive only on the contracter, and 
thus defeat the stated purpose of the provision. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
890 ; Dec. Dlg. § 358.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by Harry Hokasona against the City of Trinidad. Judgment 
for plaintiff, and défendant brings error. Reversed. 

Jesse G. Northcutt (Théodore Smith and A. Watson McHendrie, 
on the brief), for plaiiitifï in error. 

George S. Redd (George Stidger and Horace G. Benson, on the 
brief), for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an action upon contract by 
Hokasona against the city of Trinidad, Colo., to recover balances 
claimed to be due for work upon the water supply system of the city. 
A jury being waived, the Circuit Court tried the case, stated findings 
of fact and conclusions of law, and rendered a judgment for the plain- 
tiff of which the city now complains. 

Though the making of such a contract was within the express power 
of the city, and though the plaintiff expended large sums of money and 
performed a work which was received, retained, and used by the city, 
it contends that for various reasons the contract did not become bind- 
ing on it. Without going into détails, we, think the record shows the 
contrary, and that whatever was justly earned under the contract, in- 
cluding compensation for the extra work, constitutes an obligation of 
the city. 

Was the action prématuré? Section 2888, Mills' Ann. St. Rev. Supp. 
Colo., niade it the duty of, the city to withhold payment of moneys from 
a contractor doing public work, to satisfy the qlaims of laborers and 
materialmen in the manner.thereafter specified. The next section pro- 
vides "that before any payment shall be made to the contractor" he 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexeu 
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shall présent to the city council a verified statement ip writing showing- 
the ambiints 'owing by him forlabor and materials and the names of 
the persons to whom due. The city clerk is then required to publish 
a notice tKàt at a stated mieetirig of the council thereafter the con- 
tractor will bé paid and the claimants for labor and material may file 
their claims with the clerk. Section 3890 provides that, if claims so 
filed tally with the contractor's statement, the city may pay the claim- 
ants direct and charge the contracter; but, if a filed claim is not ad- 
mitted or does not tally with the statement, the claimant shall bring suit 
in court within 30 days to recover of. the contractûr, and upon filing a 
transcript of a judgment with a certificate of nonappeal he shall be 
paid by the city. Section 2891 provides that partial payments as the 
work progresses shall only be made upon the production of receipts 
from subcqntractors, laborers, and materialmen. There are other pro- 
visions in hârmony with the above. The plâintiff brought his action 
without filing the verified statement. The city alleged the failure in its 
answer, and charged that plaintifif owed a large sum of money for 
labor and materials and demands were being made on it. In his repli- 
cation plaintifï admitted he did not file the statement before beginning 
his action, but alleged he did so aftet;wards. The proofs do not show 
any such statement, nor that the city clerk published notice to claim- 
ants for labor and material. They do show, however, a large amount 
of claims and orders given by plainfiff were filed, some of which ap- 
pear to be, and others are clearly not, within the statute. During the 
trial the court referred to the claims and said the case would not be 
decided until it was satisfied whethér any unsettled ones were within 
the statute, and, if so, they woùld bé deducted. The record before 
us does not disclose any further action in the mattër. We think the 
Colorado statute suspended the'due day of the coritract compensation 
until, the contractor's statement having been filed and the city clerk's 
notice having been published, the claimants for labor and material were 
given the opportunity to file their claims. The filing of contested 
claims might resuit in some cases in the splitting of a contractor's 
single demand ; but, if so, it woûld be the resuit of statute, and the 
debtor would hâve no légal cause for complaint. Under the Colorado 
law the things mèhtioned were required to be done "before any pay- 
ment shall be made" to the contracter. At the head of the things pre- 
scribed is the filing of the contractor's verified statement. It seems 
quite clear, therefore, that whën the action was brought the city was 
under no présent duty to pay. The right of the contractor to enf orce 
payment and the légal duty of the city to withhold payment do not 
consist. The contract should be cbnstrued as though the provisions 
of the law were written in it. An action begun before the accrual or 
maturity of the demand is prématuré and should be dismissed. Ameri- 
can Bonding & Trust Co. v. Gibspn County, 76 C. C. A. 155, 145 
Fed. 871; Estes V. Tower, 102 Mass. 65, 3 Am. Rèp. 439; Heard v. 
Ritchey, 112 Mo. 516, 20 S. W. 79& ; ■ Hilliard v. Bothell, 64 N. H. 
313, 8 Atl. 826; Woods v. Tanquary, 3 Colo. App. 515, 34 Pac. 737.. 
Another matter itiuch urged.by the city may be noticed. Plâintiff, 
by an amended pétition, relied on a certificate of an engineer as final 
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and conclusive as to his performance of the contract and the balance 
due him. There was a certificate of the engineer, but the city denied 
its conclusiveness. The contract contains two provisions upon the sub- 
ject. The first is : 

"To prevent ail disputes and litigatioii, It is furtlier agreed, by and betweeii 
the parties of this contract, that the engineer (meanlng thereby the individiial 
or indlviduals at any time holding the position, or actlng in the capacity of 
engineer of the Trlnidad water départaient) shall be référée lii ail cases to 
détermine the amount of the quantity of the work which is to be paid for un- 
der this contract, and to décide ail questions which may arise relative to the 
fulfillment of this contract on the part of the contractor, and his estimâtes, 
and décisions shall be final and conclusive." 

The second is that the contractor shall not be entitled to payment 
tintil the work is completed to the satisfaction of the engineer and he 
shall hâve given his certificate to that effect, whereupon the city shall 
pay the whole amount due excepting such sum or sums as it may law- 
fully retain. It is followed by this proviso: 

"Provided, tliat nothing herein contained be construed to afCect the right 
hereby reserved by the said city to re.iect the whole, or any portion of the 
aforesaid work, should the said certificate be found, or known to be Incon- 
sistent with the terms of this agreement, or otherwise improperly given." 

There is an apparent inconsistency between the first provision and 
the proviso of the second, and it is claimed by the city that the latter 
négatives the conclusive character of the engineer's certificate. Were 
full effect given the proviso, the action of the engineer, while binding 
on the plaintiff, would be inconclusive as to the city, and the resuit 
would be directly opposed to the express purpose of the first provi- 
sion. We think the two should be construed together and to mean that, 
conformably with the approved rule, the certificate is conclusive upon 
both parties, in the absence of fraud or such gross mistake as implies 
bad faith or a failure to exercise an honest judgment. Guild v. An- 
drews, 70 C. C. A. 49, 137 Fed. 369 ; Roberts, Johnson & Rand Shoe 
Co. V. Westinghouse, etc., Co., 74 C. C. A. 348, 143 Fed. 218. The city 
also averred that the plaintiff and the engineer acted fraudulently 
and collusively, and that the latter falsely represented work donc 
grossly in excess of that actually performed. At the trial the évidence 
offered by the city to establish the défense was excluded by the court. 
This may hâve been upon the ground that the attack on the certificate 
could only be made in equity, but the court nevertheless made the 
following finding : 

"The défendant in its answer charged that the final estimate of the city en- 
gineer of the work in excavating and back-filHng the 24-mlle trench as repre- 
sented by his certificate of April 8, 1907, was fraudulent and collusive with 
the plaintiff. There is no évidence to sustain the charge, neither does the 
évidence show that there was gross mistake or bad faith, or a failure to exer- 
cise an honest .iudgment by said engineer in mailing said final estimate." 

The judgment is reversed, and the cause remanded for further pro- 
ceedings in conformity herewith. 
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CHITWOOd vl UNlTBt) STATES. 

(Circuit Ctourt of Appeals, Elghth Circuit Mardi 22, lOlOJf 

No. 2,985. 

1. Jtjdgmenîî (S 751*) — CirAKGE oy FaIiSB ^wearino on Tbial tok Anothïb 

OFrKJSS^ijVIDENCl! OF GUH/T OJ* jÇj'pBMBB ChAEQE. 

Onfliei trial of a post office cler^ for, perjury In falsely swearing on the 
trial offî; former prosecution, agàiast liiin for steallng letters, in wlilch he 
waa acqultted, that he had not reâd and did not understand a purported 
conf espion SlgBed by hlm aîid Inii'odudèd agalnst iilm, ii was prejudlcial 
error tb pèirmlt certain InSpectors^ irliô cliarged hlm with the former of- 
fense and at whose Instance the allefeéd confession was sigfied, to testlfy 
as to. Jilji; prevlous actions, seen by them, wWch led them to make the 
charge; thé question of hls gtillt ônguch charge having been conclusively 
settléd agalnst the govemment fof àll purposes by hls acquittai, 

[Ed; Note.'-For other cases, sèe Judgment, Cent Dlg. Si 1309, 1310; 
DBC.Mg. J.751.*] ; 

2. JUDGMKNT (§ 751*) — SCOPE OF 18813^8. j ; 

A perron acqultted of a crime pannot be agaln trled for It under the 
guise 6ï à charge ofpérjuty, and althoùgh he may be prosecùted for per- 
Juiry fot fàlsé swearing on hls triali where hls testlmony Was not as broad 
as the charge, as a déniai of gullt; bût Was to a snbordtoate evldentlal 
matter, the evldeiice oii hlâ tHalmust be confined to the narrower iissue^ 
find not be ^ren such range as to amount to a retrlal of the flrst case. 

TEd. iSote-^For other cases, SéeJ^dgment Cent Dlg. §§ 1309, 1310; 
/ Dé<!.' mti r751.*l ■ \ 

In prrbr to the District CourtÔfUiè United States for the Eastern 
District bî Àrkansas. ' , 

Rellis A. Chitwood was convictiéd df perjury, and brings error. 
Reversed. 

George W. Murpihy (Qiarles.T. Goleman and W. M. Lewis, on the 
brief), for plainitiiï in error. 
William G. Whipple, U. S., Atty. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. Chitwood, a clèrk in a post olGce, was trîed 
for secreting and embezzling letters and stealing their valuable con- 
tents. A writihg purporting tobe a confession of guilt, signed by 
the accused, was réceived in évidence against hinli He testified in 
his own behalf that before he signed thé confession he did not read it, 
it was not read to him, and its contents were contrary to his under- 
standing of them. He alsO dfenied that; when the confession was read 
to him the fôllowing day, hè âdiîiitted it Wàs as he undefstood it. The 
accused was àftek-wards indicted, trièd, and convicted of perjury in 
so testifying, and. that is the matter involved in thé' présent writ of 
error. 

It is claimed thç trial court erred in admitting certain testimony of 
two post ôfEcé înspectors'âhd'in excludïng the.rècOrds shbwing the 
acquittai of the accused in the first cïiéë' At the trialôf the perjury 
case the inspectors were allowed to testify, over the objection of the 

'For other cases see same topic & i nuubbb in Dec. & A.m. Dlgs. 1907 to date, & Rep'r Indexa* 
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accused, that they secretly watched him while he was at work with 
the mail, and to describe particularly and minutely his suspicions ac- 
tions. The government seeks to justify the admission of this évidence 
upon the ground that what the inspectors saw was part of the res 
gestse. We do not think so. The matter then in issue was, not 
whether the accused was guilty of a crime against the postal laws, but 
solely whether he committèd perjury in testifying that the writing pur- 
porting to be a confession had not been read and was not so under- 
stood by him. After watching him a while, the inspectors conf ronted 
and accused him, and the alleged confession f ollowed. What they told 
him during that conversation and whàt was done was properly ad- 
mitted as part of the transaction with him, and as bearing on his un- 
derstanding of the character of the writing he signed, but not what 
previously occurred. His actions while secretly watched threw no light 
at ail upon the questiori whether the cdnfession was read to him or by 
him; and, though they may hâve been the inducement to the in- 
spectors' subséquent accusation, they were not necessary incidents to 
the confession itself and the understanding of its particular character 
by the accused. What the inspectors told the accused was a part of the, 
transaction, but not the independent facts upon which their action pro- 
ceeded. 

It is argued by counsel for the government that the évidence ob- 
jected to tended to show the confession was true, and, therefore, it was 
likely the accused understood it. In other words, the proposition is 
that the government could show he was guilty pf the crime for which 
he had been tried as proof that he committèd perjury. The conten- 
tion is unsound, and it exhibits the prejudicial character of the testi- 
mony that was admitted. If the accused was acquitted of the prior 
charge, as the excluded court records showed, the issue of guilt was 
conclusively settled against the government for every purpose, and 
could nôt again be drawn in question as a makeweight in another 
prosecution. A person acquitted of a crime cannot be again tried for 
it under the guise of a charge of perjury. United States v. Butler 
(D. C.) 38 Fed. 498; Coopero^^. Commonwealth, 106 Ky. 909, 51 S. 
W. 789, 45 L. R. A. 216, 90 Am. St. Rep. 375. For the efïect of an 
acquittai upon subséquent proceedings of a différent kind but involv- 
ing again aie question of guilt, see Cofïey v. United States, 116 U. S. 
436, 6 Sup. et. 437, 29 L. Ed. 684 ; United States v. McKee, 4 Dill. 
128, Fed. Cas. No. 15,688. Nor can the government reassert guilt 
of the first offense to sustain a charge of perjury in securing an ac- 
quittai. 

Wedo not mean that an acquittai necessarily prevents a subséquent 
conviction for perjury committèd by the accused at the trial. But if 
the particular testimony alleged to be false is as gênerai and broad as 
the charge of the crime — in other words, a déniai of guilt — a trial for 
perjury is virtually a second trial of the prior case. This is illustrated 
in Cooper v. Commonwealth, supra. In a trial of a man and woman 
for adultery, the maui swore he jie;ver had carnal sexual intercourse 
with her. They were acquitted. He was then indicted for perjury in 
so testifying; but it was held the charge could not be sustained. If, 
however, the false swearing, lil«H£ the case at bar, is as to a subordi- 
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nate evidential matterj and not a mère gênerai déniai -ofthe lentire 
charge, an indictment for perjury noay be uphéld, notwithstandîng. the 
prior acquittai. But the évidence sliould be confined to tfie narroyver 
issuej and not be given such a rang^ as, to amount to a retriàl of the 
first case. A former , acquittai,, and; perjury in testifying about the. 
confessjqn, vvere not neçessarily iqcpnsistent. Both may hayé existed. 
The àçpused was not, therefore, leptitled to hâve the record pf the 
forrrier a(lmitted as abar to tb;^ prosecution for the latter. Biit.we 
thirik that under the çircumstan^es the court erred in admitting inde- 
pendent évidence of guiltof the firist offense. , , 

,The juclgment is reversed, and the cause remanded for a new trial, . 



, WHITIN MACH. WORKS v. HOUGHTON.t 
(Circuit Court of Àppéals, First Circuit. AprU 6, 1910.) 
No. 832- 

1. Patents (§ 167*) — Construction— Right to Equivalents. 

The facts that the spécification of a patent describes tw6 forma of on© 
élément of the combination whlch may be used in the alternative, while a 
elalm jiescribes but one pf such forjns, does not preclUde the patentée 
frojn, inyoking the- doctrine pf équivalents as to the alternative form. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 243 ; Dec Dig.^ 
§ 167.*] 

2. Patents (§ 328*)— Infringement— ^hebad Guides for Spinninq MacShines. 

The Houghton reissuèd patent, No. 12,263 (original No. 753,577), for Im- 
proved thread guides for spinning or twlstlng machines, clalm 3 construed, 
and teJiî Infringed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Suit in equity by Lewis T. Houghton agàinst the Whitin Machine 
iWorks. Decree for complainant, and défendant appeals. Afiirmed. 

See, also, 161 Fed. 581; 153 Fed. 740, 

William A. Jenner, for appellant. 

William K. Richardson and Louis W. Southgate, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. This second appeal raises the single question 
whether the modified structure now made by the défendant (now the 
appellant), and designated as Whitin C, infringes the third claim of the 
Houghton patent. 

Upon the prior appeal the défenses were : 

First. That claims 1, 2, 3, and 4 of the Houghton patent were void 
for want ôf invention in viCw of the prior art. 

Second. That the defendànt's device did not infringe claim 4. 

As to thé first défense, this court held that claims 1, 2, 3, and 4 of 
the Houghton patent were valid ; that the Houghton invention involved 

•For other cases see same toplo & § nttmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denled May 26, 1910. 
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something more than the mère change f rom wood to métal, or the sub- 
stitution of one material for ahother ; that it représentée! in f act a dis- 
tinct advance in the art; that the prior patented devices which em- 
ployed métal in place, of wood were practical failures; that the 
Houghton device was the iirst device to remedy the defects in the old 
wooden finger-heads which were still in gênerai use; that it was a 
commercial sucçess ; and that for thèse reasons the patent was entitled 
to a libéral construction. 

As to the.second défense, this court held that claim 4 was not limited 
to the form of hinge set forth in the claim, which was described as 
"integrally bent,or turned tongues which intermesh with bent or turned 
longues extending from the sheet-meta! strip to form hinged joints," 
and that the claim covered as an équivalent the defendant's hinge, 
which did not contain thèse interlocïcing features. In other words, 
this court held, in substance, that the claims of the Houghton patent 
were entitled to a reasonably broad application of the doctrine of 
équivalents. 

The opinion of the court on the first appeal is found in 153 Fèd. 
740, 83 C. C. A. 84. In the course of the opinion, Judge Aldrich, 
speaking for the court, said: 

"Though the patent is for an Improved thxead-guide and an improved thread- 
guide support, rather than for a new and original discovery, its practical suc- 
çess is sueh as to entitle it to favorahle considération, and to relleve it in a 
measure from the opération of the narrow rules of construction which ordi- 
narily apply to patents for Improveroents which only slightly advance the art, 
and aceompllsh only uuimportant and inconsiderable results. * * * 

"In the older practical constructions in use we had the neoessary wooden 
finger-heads and the necessary soft métal thread-guides with the inhérent de- 
fects of insecurity of sueh applianees in respect to accuracy of continued ad- 
.lustment. This situation was at once relieved by Houghton, beeause he ruade 
it possible to change the thread-guide from soft to hard wire, and the finger- 
heads from wood to métal securely hinged and properly adjusted to a vertical 
strip flrmly secured to the vertical face of a doffing-ral]. Houghton's adaptation 
thus relieved the situation from the necessity of uslng wooden fingers-heads 
and soft métal guides, and permitted an accurate adjustment of métal parts 
at the outset, and under sueh conditions as to secure continued accuracy of 
position in opération. This, we think, constituted a very positive advance in 
the practical art of cotton spinning and twisting. 

"Quite likely the substitution alone of one material for another would not 
amount to invention, but the sueeessful adaptation of the métal flnger-head 
which made the use of highly tempered thread-guides possible Is something 
to be considered in connection with the other éléments of the combination 
upon the question as to whether what he did amounted to invention. * * • 

"As to the prier art, it is sufflcient to say that it falls far short of antieipat- 
Ing Houghton's conception and efficient adaptation, or of accomplishing any- 
thing llke the satisfactory commercial results reached through what Houghton 
described. * * * 

"In conclusion, as to Infringement. It is not seriously contended, even if 
denied, that claims 1, 2, and 3 are not infringed ; and, as to claim 4, the de- 
fendant's leading expert, Mr. Livermore, states that the defendant's construc- 
tion, broadly considered as a hinge, is an équivalent, or mechanical substitute, 
for the construction shown in Houghton's claim 4 of the reissue. This, in con- 
nection with an examination of the various parts and their funetion as used 
in the defendant's construction, and the other évidence In the case, satlsfles us 
that the complainant establishes that the défendant used the Houghton idea, 
and that there was infringement in respect to claim 4, as well as to claims 1, 
2, and 3." 
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Updn'f^i-tliçr considération of thé lïoug-hton patent and the prior 
art on tîits appeal, we see no reason to question the soundness of thèse 
concldsîpns. • 

Wé';dd not think thàt the comparative simplicity of the Houghton 
structure, or the circuftistance that it resembles irt form the old wooden 
finger-héàds, in any way detracts frbm the merits of the invention. 
Practicail inventions of great mërit are often based upon comparatiyely 
simple changes in form or materjal. And in this connection it shôuld 
be borne in! mind that the various .prior attempts in more complicated 
struètUrès to use meta.1 ifi place of wciod, as exhibited in some seven or 
eight patents, had proved failures, ahd that the Houghton device was 
the firsf successful attempt to remed}^ the defects in the ôld wooden 
finger-head, And upon this point it is also significant that the dé- 
fendants àllëged infringing finger-heads hâve been modifications, first 
in one pàrticular and thén in another, of the Houghton structure. 

The quéètion of infringement now before the Court differs in one 
respect irom the question of infringement on the first appeal. On the 
first appeal' the question wàs whether claim 4 inclu<Jed as équivalents 
other forriis of hinge, while on this appeal the ^iiestion is whether 
claim 3 includes as an équivalent the alternate form of stop described 
by Houghton in his spécification. 

Claim 3 reads as follows : 

"3. In a thread^guide support; for splnnlng or twistlng tûaçhlnes, the com- 
blriatlon of a rail or suppottliïg pièce, ànd a plurallty of sheet-metal flnger- 
héads, eaeK formed from a' pièce of sheet nietal bent to form a top plate, and 
bent-down portions whieh engage the vertical face of thé raU or supportlng- 
plece f ormihg stops for hqldlrig the finger-heads In horizontal position." 

With respect' to the last élément in this claim, which relates to the 
side flanges or stop deVice, th,e spécification says : ; 

"In the construction herein lUustrated the slde flanges 15 of eaeh finger-head 
form stop^ fcfr holding the flnger-head in its normal horizontal position. In 
some cases, however, It may be désirable to provide other stops for this pur- 
pose, and to aecomplish this the strlp 10 m?iy hâve fingers, or sections 17 eut 
therefrom, such sections or Angers 17 being preferably tumed or bent up from 
the sheet-metal strlp 10, as illustra téd In Fig. 1. The stops 17 as thus con- 
structed may be employed in addition: to the side flanges 15 for holding the 
flnger-heads horizontal or may be used in place of said side flanges when it is 
desired to employ à less amqun;t of métal In each of theflnger-heads." 

In défendantes WhitinC are found ail the éléments of claim 3 ex- 
cept the last, wbere,! in place of side flanges which engage the vertical 
face of the rail ôr supporting pièce, it employs, as stops, fingers which 
are made by tiiming up thé énds of the leaf of the hinge, or short strip, 
which supports the finger-head ; in other words, it employs stops which 
correspond substantially with the "fingers 17," as set forth in the 
Houghton spécification. j ' 

The main clàhtéiltidn oî'the défendant is that if a patentée in de- 
scribing one feature of his, invention, as, for example, a stop, says that 
it may consist; of two forms, and in his claim he describes only one 
form, his claim is thereby limited to that forrrt, and cannot be constriied 
to cover thé Other form as an équivalent. ' 

In the able and exhaustive brief of defendant's counsel this proposi- 
tion is stated as follows: 
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"It makes no différence w;hether the Angers 17 are équivalents for the slde- 
flanges as stopping devices, lior whether the resuit in each case is the sfime, 
nor whether the spécification states that they may be used as alternatives, 
there was the description and plcture of section 17 before his eyes, and he 
omitted to claim them, or to shape the language of claim 3 so as to include 
them in its terms." 

In support of this proposition the défendant cites section 4888, Rev. 
St. (U. S. Comp. St. 1901, p. 3383), and a long list of cases, from which 
it is sufficient to refer to the language of the Suprême Court in Miller 
V. Brass Company, 104 U. S. 350, 352, 26 L. Ed. 783 : 

"The claim of a spécifie device or eombinatlon, and an omission to claim 
other devices or combinatlons apparent on the face of the patent, are, in law, 
a dedicatlon to the public of that which is not clalmed. It Is a déclaration 
that that which is not claimed is either not the patentee's invention, or, if his, 
he dedicates it to the public." 

While the rule laid down in Miller v. Brass Company and many 
other cases cited by the défendant has long been recognized, we do not 
think it has any application to the case at bar. 

This is not a case where the patentée, having failed to include in his 
claim a feature of his invention described in his spécification, is seek- 
ing to hâve that feature read into his claim ; but it is a case where the 
claim includes one form of the feature described in the spécification, 
and where the only question is whether the claim does not also cover, 
under the doctrine of équivalents, the équivalent form described in the 
spécification. ~ 

Since Houghton, as to this claim, is entitled to invoke the doctrine 
of équivalents, it would, indeed, be an anomalous apphcation of that 
doctrine to hold that the form of stop which he describes in his patent 
as an équivalent form to that specified in his claim should not be con- 
sidered as an équivalent because it is described in his spécification, 
although it would plainly be such if it were not described in his spéci- 
fication. Such a proposition is opposed to reason and common sensé, 
and the défendant has failed to cite any authority in support of it. 
The cases relied on by défendant apply to a situation in which a pat- 
entée seeks to enlarge the scope of his patent beyond what is covered 
by the claims by incorporating into the claims some élément or feature 
which is described in the spécification. For example, if Houghton had 
not included in claim 3 the stop feature, it could not be read into the 
claim simply because it was described as a part of his invention in his 
spécification. 

The second main proposition upon which the défendant relies is as 
follows: 

"Assumlng claim 3 to cover 'fingers or sections 17' and the strip 10 to be out 
of the daim, and therefore assumlng 'fingers or sections 17' and indlvidual 
hmges to be expressed in the claim, there would not be a shred of novelty in it." 

Strip 10 is not specifically made an élément in claim 3, but is specif- 
ically made an élément in claims 1 and 2. Hence this proposition is in 
substance an attack upon the validity of claim 3 unless the claim is lim- 
ited to the spécifie form of stop therein described ; in other words, it 
is an attack upon the validity of claim 3 if it is held to include "stop 
17" as an équivalent form of stop. 
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This contention is basç d jtipbn the follbwing propositions, which it is 
asserted cannot be refuted: 

' "(1) Flnger-heads iiidividuany hinged in a rank were old. 

"(2^ Sheet-metal as a niaterial for flnger-iea'ds was old. 

"Substitution of well knowii material foi- another well known material witli- 
out change in resuit is not patentable. 

"(3) Hôugiiton's shape was old. 

"(4) TEe open-bottoin box foi-m was old. 

"(5) Stieet-metal flnger-ieads \yitb slde flanges were old. 

"(6) Forms adapted to use hard-tempered wire were old. 

"(7) Pomis adapted toemploy guide-wires, liaving ail the ad.justments of 
which Soughton's is capable, were old. 

"(8) The combination in a single structure of ail Houghton'a éléments (if the 
strip is omitted) was old." 

In support of thèse several propositions the défendant refers to prior 
patents. If we assume -that the first seven features hère mentioned 
are to be found in pripr patents — that is, one feature in one patent and 
another feature in anothçr patent, or substanti^lly this^t would not 
in any way aiïect the validity of the combination covered by claim 3 
of the Houghton patent. ■ Under a familiar and well-settled rule the 
patentable novelty of combination claims cannot be overthrown in 
this way. ' 

The eighth proposition, which déclares that "the combination in a 
single structure of ail Houghton's éléments (if the strip is omitted) 
was old,*' is based upon the Burt & Duval Patent, No. 421,237, of 
1890. , The Burt & Duval patent is manifestly not an anticipation of 
the Houghton device. That patent shows a cast métal cylindrical 
"guide arm," M, with a rod cast thereon which engages a grooved 
portion of a clamp plate s'ecured to the vertical face of the rail. A cast 
métal cylindrical finger-head, "provided with a cylindrical bore" in 
which the thread guide is fitted, is certainly^ far removed from Hough- 
ton's sheet-metal finger-head. 

With respect to the prior art, we can only repeat that the more it is 
examined and considered the greater appears to be the merit of Hough- 
ton's simple, practical metallic device constructed largely along the 
same lines as the old wooden finger-heads, which still continued in 
gênerai use down to the time of his invention. 

In the structure which was before the court on the first appeal 
the défendant substituted another form of hinge for the Houghton 
hinge. 

In Whitin C noAy before the court the défendant has returned to 
the Houghton form of hinge, but has modified the Houghton structure 
in two other particulars. Instead of employing a long vertical metal- 
lic strip, the défendant has provided a short vertical metallic strip for 
eaçh finger-head; and, instead of employing the side flanges of the 
finger-heads as stops, it employs stops turned out from the vertical 
strip which supports the finger-head, this being substantially the same 
as the équivalent form of stopping means shown in the Houghton 
patent. - ' 

In both the def ehdant's structures Which hâve been before this court 
the défendant has retained the substance of the Houghton invention. 

The decree of the Circuit Court is affirmed, with costs of this court. 
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PERRY SIDE BBARING CO. et al. v. CHICAGO RY. EQUIPMENT CO. et al. 

CHICAGO RY. EQUIPMBNï CO. v. FERRY SIDE TJEARING CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1909. Reheariug De- 

nied January 12, 1910.) 

Nos. 1,581, 1,594. 

1.' Patents (§ 328*) — Validity of Reissue— Side Bearing for Railwat 
Cars. 

TEe Wands reissue patent, Xo. 11,611 (original No. 533,763), for a side. 
bearing for railway cars, is void on the ground that the claims are a de- 
parture from the invention of the original patent. 

2. Patents (§ 328*) — Validity — Abandonment of Invention. 

The Wands patent. No. 590,286, for a side bearing for railway cars, is 
void on the ground that such features as disclose invention were shown, 
but not claimed in a prior patent to the same patentée, and tliereby aban- 
doned to the public. 

[Abandonment of invention, see note to Hayes-Young Tie Plate Cor v. 
St. Louis Transit Co., 70 C. C. A. 6.] 

3. Patents (§ 328*) — Validity and InpkiNgement— Side Bearino for Cars. 

The Wands patent. No. 694,503, for a side bearing for railway cars, 
claims 23 to 27, if limited to the invention actually inade by the patentée, 
as necessary to their validity, held not Infringed. 

4. Patents (§ 314*) — Suit for Infringement— Pleading— Heaeing. 

Where a bill for infringement of a number of patents alleged that the 
several inventions were capable of con.1oint use, which allégation was 
disproved by the évidence, but the objection of multlfariousness then 
made was overruled, because the proofs covering the entire controversy 
had been talîen, and the bill was taken in efCect as two separate bills, the 
question of infringement in eaeh case should also be determined on the 
proofs and not on a claimed admission in the answer, which was framed 
to meet the allégations of the bill. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 550-553; Dec. 
Dig. § 314.*] 

5. Patents (§ 328*) — Infringement— Side Bearing for Cars. ' 

The Huntoon patent. No. 694,.549, for a side bearing for cars, held not 
Infringed. 

Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Northern District of Illinois, Eastern Division. 

Suit in equity by the Chicago Railway Equipment Company and 
John C Wands against the Perry Side Bearing Company and Henry 
D. LaughHn. From the decree (170 Fed. 968), both parties appeal. 
Aiifirmed on complainants' appeal, and reversed on défendants' appeal. 

Chicago Railway Equipment Company and Wands, as complainants, filed 
their bill against Perry Side Bearing Company and Laughlin on account of 
the latter's alleged infringement of certain claims of four patents for side 
bearings for railway cars, as follows: Claims 4, 5, and 6 of Wands reissued 
patent. No. 11,611, Juue 15, 1897 ; claims 1 and 3 of Wands patent. No. 590,- 
286, September 21, 1897 ; claims 23, 24, 25, 26, and 27 of Wands patent, No. 
694,503. Mareh 4, 1902; claims 1, 3, and 9 of Huntoon patent, No. 694,549, 
March 4, 1902. 

The answer, among other things, denled the validity of each elaim sued on, 
denied infringement, and alleged that the défendants' side bearings were 
"made under and in accordance with the inventions of Hubert M. Perry set 
forth and described in letters patent No. 672,648, No. 728,757, and No. 806.- 
360, and that such inventions are each and ail wholly independent of, and en- 

*For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
178 F.— 29 
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tirely différent from, anything patented In either of sald letters patent dé- 
clarée! on in sald blll of complaint." ; ■ ; 

In the circuit Court the clalms of the Wanda reissue and of the second 
Wands tAtent were adjudged to be void, while the clalms of the thlrd Wands 
patent and of the Huntooii patent were held to be valid and infringed. From 
the latter part of the deeree the défendants haye appealed, and from the flrst 
part the complainant equlpment company has perfected a cross-appeal. 

The nature of the Inventions and a récital of the daims in suit are given In 
the opinion of the Circuit Court, reported in 170 Fed. 968, 982, and need not 
be rej^eated hère. 

C. C. L,inthicum and Albert H. Graves, for Perry Side Bearing Co. 
aiid another. 

George P. Fisher, Jr., and Paul Bakewell, for Chicago Ry. Equip- 
ment Co. 

Before GROSSCUP and BAKER, Circuit Judges, and ANDER- 
SON, District Judge. ' 

BAKER, Circuit Judge (after statîng the facts as above). On com- 
paring the Wands reissue with the original patent, the Circuit Court 
found that the reissue was "a clear departure from the invention of the 
original patent." The claims of the second Wands patent were held 
to be void in yiew of the disclosures in the first Wands patent. In both 
of thèse conclusions we concur; and we think the reasons for such 
conclusions are adequately stated in the opinion of the Circuit Court. 

Respecting the claims of the third Wands patent, complainants say 
that: 

"TEese daims are not dlrected broadly to the idea of providing for a free 
escape of dust and cinders and a circulation of air over the traelî or way in 
every klnd of a side bearing, but are speclflcally dlrected to that particular 
type of spring eentered bearing in which there is an upper box-lilie bearing 
plate or member that Is slidably connected with the lower base plate or traek. 
• * * The Invention of this third Wands patent, broadly stated, çonsists, 
flrst, in providing this particular type of side bearing with open ends to ad- 
mit air and peroilt the escape of dust and cinders ; and, second, in providing 
the supporting sides or guides of this type of side bearing with openings 
whIch alsp allow the access of air to the tracJs: and permit the escape of dust 
and cinders therefrom." 

This statement sufficiently concèdes what the record distinctly proves, 
namely, that neither the new type of spring eentered bearing in which 
an upper box-likè bearing plate is' slidably connected with the base plate 
lior the utilization of air currents produced by thè: train's motion to 
keep the base plate of older types free from dust and cinders owed its 
Origin to Warids. In other claims of this third patent Wands showed 
certain improvements in détails of the spring eentered type of bearing. 
The claims in suit (23 to 27) are directed to the utilization of air cur- 
rents. If thèse claims are limited to the ventilation of the spécifie new 
form devised by Wands, cbnfessedly the défendants do not infringe. 
If they are to be construed as covering every form of the spring 
, eentered type, they woùld become void, in our judgment, because they 
would thereby be expanded beyond the true scope of any invention 
actually made by Wands. 

The Huntoon patent is for improvements in side bearings of a dis- 
tinctly différent type from. that involved in the three Wands patents. 
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The rolls, instead of traveling along the lower bearing plate in re- 
sponse to the friction of the upper plate, and then being brought back 
to center by means of springs when the friction of the upper plate is 
removed, are set in journals fixedly attached to the truck-bolster, and 
hâve no movement except that of rotation in response to the friction 
of the upper plate. Huntoon's patent says that the side bearing therein 
described was especially designed for street car service, in which very 
short curves are encountered. The proofs incontrovertibly establish 
the falsity of the bill's averment that the Huntoon invention is capable 
of conjoint use with those of Wands. The only proofs ofïered by 
complainants respecting infringement showed that défendants were 
making and selling certain spring centered side bearings. Evidence by 
défendants proved that the spring centered type was the only type 
they made. Nevertheless complainants say that défendants must be 
held to be infringers of the Huntoon patent because they admitted in 
their answer that they were such infringers. They denied, in apt form, 
infringement of the Huntoon patent. This put complainants to proof, 
unless the déniai of infringement was shown to be f aise by other parts 
of the answer. The answer averred that défendants' side bearings 
were made in accordance with three Perry patents. The first two 
Perry patents are for improvements in spring centered side bearings, 
the last for improvements in the stationary roller type. Manifestly a 
structure embodying the first two Perry inventions could not also em- 
body the Huntoon invention. But, so complainants say, a comparison 
of the last Perry patent with the Huntoon patent will demonstrate that 
the Perry claims are dominated by the Huntoon claims, and this fact, 
in connection with the aforesaid allégation of the answer, makes out 
an irrebuttable case of infringement. It is right, of course, that a de- 
fendant should not be permitted in the évidence to raise an issue where 
he bas agreed in the pleadings that there is no issue. But, in the face 
of the explicit déniai, the averment in question should not be taken as 
an agreement on défendants' part that they infringed the Huntoon 
patent, unless no other reasonable interprétation can be given to the 
averment. The averment names three Perry patents conjointly. It is 
necessary, for complainants' purposes, to disregard two of the patents, 
and to construe the averment as a conclusive admission that défend- 
ants were making side bearings of the stationary roller type as well as 
of the spring centered type. It seems to us, however, that the aver- 
ment should be viewed in the light not only of the deliberate déniai of 
infringement, but also of the theory of the bill. In theory the bill is 
unitary. It was in the proofs that the multifariousness of the case 
became clear. The bill averred that the four patents sued on were 
capable of conjoint use, and that the défendants infringed by making 
and selling a single, unitary structure, The défendants said: "No; 
we do hot inf ringe your patents ; on the contrary, our side bearings 
are made in accordance with patents of our own." Both sides were 
mistaken in regard to the capabilities of their patents for conjoint use. 
If the bill had frankly stated that the Huntoon Case was irrelevantly 
tacked onto the Wands Case, the Circuit Court would undoubtedly 
bave eut it off on motion or demurrer. The Huntoon Case was re- 
tained only because the matter of multifariousness was not brought to 
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the court'is attention tintil ail the évidence had been tàken aiid. the final 
arguments were on. 14 the complainants, without a separate bill for 
their separate case, werelieard on the merits of the Huntoon invention, 
as showji by the évidence, the matter of noninfringement should also 
hâve been determined f rom the évidence. To treat the answer of de- 
fendants who hâve been brought into court to meet a single unitary 
bill of-Gpmplaint, as answers to two bills simply because the évidence 
déveiops two separate causes of action, and to construe one and the 
same ayerrhent as an efficient déniai of infringement in one of the 
cases and an irrebuttable confession of infringement in the other^ we 
would deem an abuse of the rules of equity pleading. 

On the cross-appeal, the decree is affirmed ; on the appeal, the de- 
cree is reversed, with the direction to dismis&the bill for want of equity. 



CONTINENTAL RUBBER WORKS v. SINGLE TUBE AUTOMOBILE & BI- 
CYCLE TIRE CO. 

(Circuit Court of Appeals, Thîrd Circuit February 8, 1910.) 

Nos. 92, 1,309. 

1. Patents (§ 90*) — RigHt to Pateni^-Abandonment. 

If the first inventor of a devlce exercises reasonable diligence In redu- 
clng It to practice, he does not lose his right to a patent because a second 
aad Independent inventor of the same device may hâve flrst put it into ac- 
tual use. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 113-120; Dec. 
Dig. i 90.*] 

2. Patents (§ 328*) — Vamditt and Infringement— Pneumatiç Tibe. 

The Tillinghaét patent. No. 497,971, for a pneumatiç tire, held not antio- 
Ipated, valid, and infrlnged. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Suit in equity by the Single Tube Automobile & Bicycle Tire Com- 
pany against the Continental Rubber Works. Decree for complainant 
(174 Fed. 50), and défendant appeals. Affirmed. 

J. C. Sturgeon and Thomas B. Kerr, for appellant. 
Frederick P. Fish, for appellee. 

Before GRAY and I^ANNING, Circuit Judges, and McPHERSON, 
District Judge. 

LANNING, Circuit Judge. The patent in suit is No. 497,971, and 
was granted May 23, 1893, to the inventor, Pardon W. Tillinghast. 
It is for an improvement in pneumatiç tires. The only claim involved 
in the présent litigation is claim 2, which reads as follows : 

"A pneumatiç tire, composed of a rubber tube, an Intermedlate layer of fab- 
rlc, and an outer covering of rubber, substantially as descrlbed, having ail its 
rubber joints and component parts, simultaneously vulcanized together, lorm- 
Ing an intégral annular tire." 

*For otber cases see same tapie & i ntjmbbr in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 



CONTINENTAL RUBBER WORKS Y. SINGLE TUBE A. & B, T. CO. 45o 

The claim was sustained by the Circuit Court for the District of 
Massachusetts in 1899 in Dodge v. Porter et al., 98 Fed. C24, and by 
the Court of Appeals for the First Circuit in 1901 in Porter v. Single 
Tube Automobile & Bicycle Tire Co., 113 Fed. 423, 50 C. C. A. 317. 
It was also sustained by the Circuit Court in the présent case. The de- 
fendant, Continental Rubber Works, the appellant hère, was also ad- 
judged guilty of infringement. The bill in the présent case was filed 
October 24, 1904. The proofs do not show how long before that date 
the défendant had been manufacturing the alleged infringing tires, but 
in their brief the counsel for the défendant say that the bill was filed 
"upwards of a year after said manufacture had commenced." Be- 
tween 1896 and 1907 many licenses had been taken from the complain- 
ant by manufacturers in the United States, and between 1900 and 1907 
the royalties paid by the licensees amounted annually to sums ranging 
between $62,000 and $148,000. In May, 1908, when the complain- 
ant commenced to take its rebuttal testimony, Tillinghast, the inventor, 
was dead. Other witnesses examined in the case of Dodge v. Porter 
were also then dead. 

The application for the patent in suit was filed September 2, 1892 ; 
that application being a substitute for one then withdrawn which had 
been filed November 20, 1891. The complainant, the appellee hère, 
concèdes that a certain article published by I. W. Boothroyd in "The 
Cyclist," an English publication, on December 3, 1890, was a dis- 
closure of ail that is contained in claim 2 above quoted, and that the 
complainant, to sustain the claim, must show that Tillinghast's inven- 
tion antedated the Boothroyd publication. In his opinion in the court 
below Judge Buffington said : 

"We hâve carefully examined ail the proofs, and, without going into détail 
of discussion, hâve reached the conclusion that as early as July, 1890, Tilling- 
hast had a clear conception of his pneumatic bicycle tube embodying the élé- 
ments of his second claim, and that prior to September followlng he disclosed 
the same to the witnesses Rlcketts, Eueckert and Johnson." 

This finding of fact should not be rêver sed unless clearly wrong. It 
cannot be reversed without rejecting the testimony of thèse three wit- 
nesses as utterly unreliable. It is earnestly contended by the counsel 
for the défendant that it is unreliable. A small pocket mémorandum 
book produced by Ricketts and used by him in giving his testimony 
contains on the tops of some of its pages memoranda bearing dater 
dates than the memoranda under them. The book, however, shows 
that the memoranda were of varions unrelated kinds, and no reason 
appears why they should hâve been made in chronological order. In- 
dependent of the testimony of Ricketts and of Rueckert is that of 
Johnson, who testifies in the most unqualified manner that the dis- 
closure was made by Tillinghast to him shortly after his return on July 
8, 1890, from Minnesota, where he had been to attend the wedding of 
his brother. We are content not to disturb this finding of fact by the 
Circuit Court, which accords also with the finding of fact on this point 
by the Circuit Court of the District of Massachusetts in Dodge v. 
Porter, supra, where Judge Coït said : 

"The évidence shows that Tillinghast invented his single-tube pneumatic tire, 
and disclosed it to others as early as the summer of 1890, and that conséquent- 
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ly hls Invention antedates the Boothroyd article In the Oyclist, descrlbing a 
single-tube tire, which was puWished in Bngland In Deceniber, 1890." 

The only question remaining to be considered is whether Tillinghast 
was reasonably diligent in reducing his invention to practice. Till- 
inghast conceived his invention as early as July, 1890. There is no 
proof that the Boothroyd conception ran back to that date. The ques- 
tion is not which of the two, Boothroyd or Tillinghast, ran the f aster 
in giving to the world a material and pfactical exhibit of his conception. 
It is simply whether Tillinghast, the first to conceive the improvement, 
was reasonably diligent in putting into a practical and useful form the 
idea which hè expressed to others.in July, 1890. If hè was, his patent 
is valid hotwithstanding the later conception of Boothroyd was given to 
the world before Tillinghast had succeeded in putting into actual use 
one of his tires.' Such is the rule estaWished by the àufhorities. Reed 
V. Cutter, 1 Story, 590, f^ed. Cas. No. 11,645; Marshall v. Mee, Fed. 
Cas. Nù. 9,129; White v. Allen, CHff, 234, Fed. Cas. No. 17,535; 
McCofmick Harvésting Mach. Co. v. Minneapolis Harvester Works 
(C. C.) 42 Fed. 152; Christie v. Seybpld, 55 Fed. 69, 5 C. C. A. 33; 
Automatic Weighing Mach. Co. v. Prieumatic Scale Corporation, 166 
Fed. 288, 92 C. C. A. 206. , 

In the court below Jud^e Buffington found, as a fact'in the case, that' 
"Ricketts in August (1890), under Tillinghast's direction, màde a tire 
embodying the invention, and that fromthat time forward Tillinghast 
diligently followed ûp his conception and reduced'the same to prac- 
tice." The défendant, hovvever, insists that between the summer of 
1890 and March 28, 1891, Tillinghast was spending his time on other 
inventions, and that during that period he did nothihg in the way of 
perfecting the particular invention now undef considération or of 
adapting it to use. But', the fihding of the court has a véry substantial 
basis. Ricketts. says he made a sample of the tire described in claim 
2 of the patent in suit in August, 1890. Schmelz, a'draftsman, says 
that he visited the very modest workshop of Tillinghast . about two 
weeks before November'Si 1890, and there saw samples of parts of 
such tirés. Apd Ricketts' aays that a considérable number of such' 
tires were made in March, Apr il, May, aind June, 1891. '. 

The évidence on the sùbject of diligence in reducing to practice the. 
conception ol July, 1890, is necessarily confined to what can be learned 
from those whb hâve suryived Tillinghast, and who recall conditions 
existing betwëen 15! and 20 years before their' testimony was given. 
Tillinghast Was a poor man. His vvorkshop was a small place in the 
basemènt bî a building ifl Providence, Ri L, which hè seems to hâve 
rented àt thè price of $4.50 or $5 per month. His expérimental work 
was doh'e mâinly by himself . That work was not in perfecting the con- 
ception, but itj turning out, with his limited facilities," a completed 
pneumatic tire. Considèïing his poor equipment for mechanical work,' 
and the conditions lindèr' which his lirtiited means compelled him to 
carry dn that work, weare not prepared to say that he was not reason- 
ably diligent in reducing his conception to practical use. The Circuit 
Court has found that he was. There are fâcts to support that finding, 
and we are ilôt disposed at this late day, only a féw months before the 
patent wîll expire, 10 years after it was sustained in Dodge v. Porter, 
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after many of the largest manufacturers of bicycle tires in the country 
hâve assunied its validity by paying to the complainant, under Hcenses 
granted to them, hundreds of thousands of dollars in royalties, and 
after death has removed the inventer so that he is not hère to tell us 
in greater détail the nature of his work between July, 1890, and March, 
1891, to overturn virhat the Circuit Court has donc, 
''^he decree will be afïïrmed, vi^ith costs. 



VICTOR TALKING MAOH. CO. v. HAWTHOKNE & SH&BLB MFG. 00. 

(Circuit Court of Appeals, Tliird Circuit. February 28, 1910.) 

No. 57 (1,233). 

Patents (§ 328*) — Invention— Amplipying Hokn fok Talking Machines. 

The Dennlson patent, No. 832,896, for an amplifying horn for talking 
macliines, whieh consista of a horn of the old form made in two separable 
and telescoplng parts for convenience in shlpment, and provided with well- 
known means for unitlng the parts for use, is void on its face for lack of 
invention. 

Appeal from Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by the Victor Talking Machine Company against the 
Hawthorne & Sheble Manufacturing Company. Decree for défendant 
(168 Fed. 554), and complainant appeals. Afhrmed. 

See, also, 173 Fed. 617. 

Horace Pettit, for appellant. 
Samuel Owen Edmonds, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal by the complainant in 
the court below from a decree sustaining a demurrer of the appellee, 
the défendant below, to the bill of complaint. 

The suit was brought to restrain infringement of United States let- 
ters patent No. 832,896, for improvements in amplifying horns for 
talking machines, issued to appellant in October, 1906, as assignée of 
one Wilburn N. Dennison. 

The grounds of the demurrer to the bill filed by the complainant 
were, in substance, that the letters patent in suit were invalid and void, 
because the improvements therein set forth lacked invention and did 
not require the exercise of the inventive faculty. 

In the spécifications of the patent, it is stated : 

"My invention relates to amplifying-horns for talking machines and more 
espeeially to means for detachably mounting the horn upon the machine and 
for Connecting sections of the horn in a readlly détachable manner, as will be 
hereinafter descrlbed and clalmed." 

The, spécifications thus ref er to the drawings : 

"In the "drawings, the reference-numeral 1 Indicates the motor-casing ; 2, 
the turn-table and record thereon ; 3, the sound-box : 4, the tapering hollow 
pivoted sound-box-supporting-tube ; 5, the supporting-hraeket for sald arm and 

•For other cases see same topic & § ntjmbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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the amplifying-horn; 6, a yoke for holding the amplifylng-horn In position ; 
and 7, a thumb-screw for securlng the yoke 6 to the bpacket 5. 

"ÎTie abbvé describèd paris are not of my présent invention, whlcti relates 
to the amplifying-hom 11 and the tubular member or ^ound-conveyer section 
8 ttiereof. **•/ 

"The section 8 flareg outwaydly, and its buter end receives the small conieal 
or tapering end of the détachable and separable body-sectlon 11 of the horu, 
this small end fittlng thereln. The section 8, It might be sàid, forms a part of 
the horn as well as of the machine, for while it forms the small end portion 
or section of the horn as a whole, yet it is seeured to a stationary part of the 
machine and is in fact the means for supportlng the body of the horn upon 
the machine. In fact, however, the horn consists of thèse two telescopic sep- 
arable tapering sections 8 and 11, the larger end of the fortner receiviug within 
it the small end of the latter, and as a further part of my invention I provide 
connectilig means for these sections comprising intereugagiug or interloclving 
parts carried thereby. These means are upon the large end of section 8 and 
the small end of section 11, and as a preferred, convenient, and efficient con- 
struction I employ an inclined slot 10, preferably In section 8, and the lug or 
pin 12 in section 11." 




Tu^-L 
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There are 19 claims in the patent, of which the third, eighth, thir- 
teenth and fifteenth are called to our attention by the appellant. The 
différence in the claims is one of verbiage rather than of substance. 
The third claim may be taken as f airly representing them ail : 

"An amplifylng-horn eonsisting of a sound-conveyer section having nieans for 
engnglng a normally statiouary support, an amplifying-horn section detachably 
inouiited upon sald conveyer-section, the ends of said convoyer and horu sec- 
tions telescoping, and interlocliing means carried by said sections and adapted 
to hold tliem in telescoped relation, the sald horn section l>elng removable from 
said conveyer-section while the latter is mounted upon its support." 

As the means for engaging the sound conveyer-section with the sta- 
tionary support are exactly the same as those employed before the 
division was made between the sound conveying section and the horn 
section, it is apparent, both from the claims and the spécifications, 
that the patentee's so-called invention was nothing more than the mak- 
ing of an old form of talking machine horn in two pièces, which are 
détachable or separable, with means for uniting them and securing 
them when united. From the tapering form of the horn, it is obvious 
that the diminishing end of the horn section could be so constructed as 
to easily enter the widening end of the conveyer section, the conical 
formation readily lending itself to the tightening of the parts as the 
one is pressed into the other. The means of securing the parts when 
thus put together, by a small pin or lug on the inside of the horn part, 
to engage in the cam-like slot in the conveyer part, and the further 
drawing together of the parts by turning the pin in the slot, are means 
so obvious to any mechanic, that no invention can possibly be involved 
therein. It is, in fact, only a modification of the old and well known 
bayonet joint. 

The advantages urged by counsel for the appellant, that make his 
two-piece horn an improvement on a one-piece horn, are (1) that a 
one-piece horn would be "most unsuitable for transportation and 
shipping purposes" ; (3) that a one-piece horn "would occupy a large 
amount of unnecessary space" ; and (3) because, "if it should be desired 
to store the talking machine," the one-piece horn would prove clumsy 
and inconvénient. Thèse disadvantages are said by counsel in his 
argument to be obvious and évident to the court. If so, as said by the 
court below they did not require expert or other testimony to point 
them out. Being obvious and self évident, the remedy employed of 
cutting the horn in two sections, was equally obvious and self évident, 
and to claim a patent monopoly therefor is a misuse of the patent laws 
which are to foster invention alone. The device of the patent in suit, 
to overcome the inconvenience of handling and packing a one-piece 
horn, no more involves invention than cutting a length of stove pipe 
into two sections and providing for their being united and fitted to- 
gether, by slightly crimping the end of one section, that it may enter 
and be pressed into the end of the other. 

Counsel for appellant dwells much upon the wide extent of the use 
made of this divided horn since the issuance of the patent in suit. It 
may be admitted that the commercial utility of a patented device is 
sometimes persuasive évidence of invention. But it is not conclusive. 
Courts are slow to sustain demurrers on the ground that the letters 
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paient are void uponithèir face, as showing no patentable invention. 
They, however, recognize the duty imposed upon them, where it is 
clear that the device of the patent in s'uitdoes lack ^patentable invention, 
to so déclare, and to dispose oi the case on^demurrer, and thus put 
an end to useless and expensiye litigation. In the présent case, nothing 
côuld be gained by putting the parties to the éxpense and delay oi 
taking testimony for a further and final hearing. No testimbny, ex- 
pert , or otherwise, could possibly enlighten the court as to the character 
of the invention claimed. There is nothing obscure or difficult in 
the construction of the patented device, requiring such testimony. The 
prolixity of the spécifications atid the multiplication of the claims can- 
not côriceal the want of patentable invention in the construction of 
thé patent in suit. 

The decree of the court below is therefore afiîrmed. 



OARLSON MOTOB & TRUCK: CO. v. MAXWELL-BRISCOE MOTOR 00. 

(Circuit Court, S. D. New York. Aprll 5, 1910.) 

Patents (§ 328*)— Validity and iNrBiNGBMBNT— Intebnal-Combtjstion En- 
gines. 

' The Carlson patent. No. 797,55o, for improvements In mtenial-coml)us- 
tion englnes, clalm 1, which covers a nevé combinatlon o( parts, în wliich 
the valve-operating meehanism. Is tnounted In a reniovable cover-plate for 
the easing and is removable therewith to facilitate aceess to the inside 
working jneehanism, wasnot anticipated, discloses patentable invention, 
and is entitled to a fairly libéral construction; also held Inîiinged. 

In Equity. Suit by the Carlson Motor & Truck Company against 
the Maxwell-Briscoe Motor Company. On final hearing. Decree for 
complainant. 

James C. Chapin- and D. Howard Haywood, for complainant. 
Ward, Hayden & Satterlee, R. A. Parker, and Alexaridèr C. Proud- 
fit, for défendant. 

HAZEL, District Judge. In this case infringement is charged of 
claim 1 of letters patent No. 797,555, granted Augùst 22, 1905, to 
CharleS' A. Carlson, who assigned to the complainant. The invention 
relates tô improvements in internai-combustion engihes. The involved 
claim reads : 

"1. in an internai-combustion engine, the conibinaticJn wîth a hollow eas- 
ing, oppbsed cylinders secured thereto, and inlet and exhaùst valves mounted 
in a part stationary vi^lth sald ej'lindérs, of a reniovable cover-plate 'for said 
easing, a cani-shaft ihounted in said cover-plate, aiid ea,ui-follpwers also 
inoUijtéd In sàid cover-plate and reniovable therewith, said caïUTfollowers ar- 
rangéd tO'eiigage and opéra te said valves." 

Said claim is for a combination ;0f the following éléments: (1) A 
hollow easing ; (2) opposed cylinders secured thereto; (3) inlet and ex- 
haust:yalyes mounted in a part stationary with the cylinders; (4) a 
rempvàble cpver-plate for the easing; (5^ a cam-shaft mounted in the 
covei'-plàte ; (6) cam-followers mpunted m the cover-plate and remov- 

•For otliér cases, Bêe same toplc & i ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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able tiberewith, the cam-followers arrangée to engage and operate the 
valves; The object of the invention was to enable ready access to the 
inside wqrking mechanism of the engine for the purpose of adjust- 
tnent or to make repairs. To attain this end the inventor conceived the 
idea of assembUng the valve-operating appHances in a separable f rame 
and joining them thereto, and he arranged the bearings for the cam- 
shaft and the eonnecting rods within the interior of the hoUow casing 
upon which the f rame or cover-plate rests. The spécification says : 

"To oBtain access to the Interior of the casing, the entire cover-plate, 21, 
together with the eam-shaft and cams, cam-foUowers and slides, and ail parts 
ca,rried thereliy, may be removed by merely reinovlng the six bolts which hold 
the said cover-plate In place. Thè slides being arranged only in ahutting re- 
lation with the valves, there will be no connections or diseonnections to be 
made at this .point, and ail parts, being carried by and self-contaiued within 
the cover-plate, Sfild plate may be as easily rçplaced. To obtain access to the 
cam-shaît, càms, and çam-foUowers, it is only necessary to remove the aux- 
illàry cam-plate, 36, and then, to obtain access to any oné or pair ôf the 
slld.es, 31, it is btly necessary, In addition to removing the said àuxillary 
«over, 36, to remove the tndlvidual cover-plate, 32, covering the sllde or slides 
to which access is desired." 

The principal défenses are atiticipation, limitation of the claim, and 
nOriinfringemdht. In the patent to Duryea (No. 605,8i5, dated June 
14, 1898), which concededîy is the nearest approach to the Carlson im- 
provement in suit, the inventor sotight to point out a way to secure 
quick access to. certain parts of the engine compacted and arranged 
within hmited space undérneath the valVé mechanism. In such patent 
is shown, it iS true,, a separable crank casirig; but the crank shaft and 
bearings for the shaft are contained in both of its parts. The crank 
portion of the shaft has conrlected to it the piston eonnecting rods, 
while at the upper end of the casing is iriclosed the valve-operating 
jparts. Such arrangement makes it diffiCult to reach into the interior of 
the casing to adjiist the eonnecting rod, bearings without first taking 
out the bolts or screws which hold the separable parts of the casing 
together and also removing other parts of the mechanism. It was just 
such impediments to accessibility that the patent in suit designs to 
minimizé or remove. Although removable cover-plates in internai- 
combustion" engines and the separate éléments of claim 1 were old, it 
is, nevertheless, thought to bave been new to combine or assemble 
them together in a rectangular frame or cover for joint removal, so 
that ready adjustment of the connecting-rod bearing could be made 
while the crank-shaft bearing remained in proper position. Viewed in 
this Hght, the Duryea patent is not anticipatory. In the patent in suit 
is disclosed: a new combination of old éléments which produces a new 
and useful resuit, and, as such resuit had not previously been achieved, 
the patentée is entitled to a fair modicum of protection. 

The défendant contends that the patentée simply separated or divided 
the Duryea casing to produce the removable frame or cover-plate in 
suit with the valve mechanism attached to it, and to do this did not in- 
volve inventive skill. To this view I cannot accède. The principle 
underlying cases where the prior device was made of one pièce, in- 
stead of two, is not thought to apply. To lift out the valve-operating 
mechanism in prior casings required the removal of a considérable 
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numijer of bolts and screws, and, after adjustiiig tïie parts, puttirig 
them back into firm position, which was usually an irksome and lengthy 
undertaking. To assemble and arrange the parts in separaté casings 
or f rames, to align or arrangé the valve meçhanism in connection with 
the crank shaft and bearings,'so that the parts in the différent f rames 
would Gperate, not only iiidepéndently, but in connection with other 
parts of the enginé, was not an obvions thirig for an ordinarily skilled 
mechanic to do, even with the Dufyea structure before him. 

I hâve also examined the exhibit Duryea 1901 car and the several 
other patents and devices for removable cover-plâtes ; but in none of 
them do I find the arrangement of the parts in combination with the 
cover-plate to supply the desired accessibility of the interior of the cas- 
ing, so that ready adjustment of the parts may be made. In such of 
the prior structures as I hâve deemed necessary to examine, the re- 
moval of the valvé-operating parts involve the séparation of the cas- 
ing, which obviously interfered with making the adjustments quickly, 
and also with properly aligning or readjusting the Connecting rods in 
relation to the crank-shaf t bearing. 

The défendant further contends that the drawings attached to the 
spécification show a cover extending two-thirds of the area of the open 
outer side of the casing, while the remaining space is taken up by the 
cam-shaft, cams, and cam-follower, and hence that the claim must be 
strictly limited to such a structure. But such a narrow construction 
of the claim is not demanded. It appears clearly from the spécifica- 
tion and claims that what the patentée intended to accomplish was the 
removal of the valve meçhanism assembled in the cover-plate, per- 
mitting its replacement without first readjusting it. No other construc- 
tion of the cJaim will save to the inventor the value of his improve- 
ment, and while invention, in view of the Duryea structure, is per- 
haps not entirely f ree from doubt, yet patentability finds persuasive 
support in the attitude of the défendant in the Patent Office in claim- 
ing that its structure disclosed invention and declaring interférence 
with the patent in suit. 

The defendant's cover-plate and valve meçhanism is not a sufficient 
departure from that in suit to save it from the claim of infringement, 
and therefore a decree for an injunction and accounting, with costs, 
may be entered 



GALLENKAMP v. WYMAN. 

(Circuit court, E. D. Missouri, B. D. Septeniber 17, 190<3.) 

No. 4,913 (1,592). 

1. CUSTOMS DUTIES (§ 36*) — OLASSiriCATION— "PRINTING PAPER." 

In Tarife Act July 34, 1897, e. 11, § 1, Scliedule M, par. 396, 30 Stat. 
187 (U. S. Comp. St. 1901, p. 1671), tlie provision for " 'priiiting papcr' 
sultable for books and newspapers" prescribes an exceptlonally low duty 
on such material on account of the educatioual value of boolîs and news- 
papers, ànd only such paper as cornes wlthln the true splrlt of the law 
should be assessed thereunder. A thln, flimsy, colored paper, sald to be 

•For other cases see aame topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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used for "priiitlng circnlars and priiiting of ail kinds," but not sbown U 
be used for books or newspapers, is not within the scope of the provision, 
[Ed. Note. — For other cases, see Customs Dutles, Dec. Big. § 36.*] 

2. Customs Duties (§ 85*) — Appkaisal— Appbal— Findi:ngs or Fact by Gen- 
eral Appbaisbrs — Reviewability. 

The rule that, in reviewing décisions of the Board of General Ap- 
praisers under Customs Administrative Âct June 10, 1890, c. 407, § 15, 29 
Stat. 138 (U. S. Comp. St. 1901, p. 1933), courts should not dlsturb the 
Board's findlngs on doubtful questions of fact, does not extend to a case 
wbere there Is no express évidence or express flnding on the subject. 

[Ed. Note.— For other cases, see Customs Dutles, Cent, Dig. §§ 201-206 ; 
Dec. Dlg. § 85.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below sustained the importers' protests against the 
assessment of duty by Charles F. Gallenliamp, surveyor of customs at 
the port of St. Louis; the Board making the finding "that the mer- 
chandise is printing paper." 

David P. Dyer, U. S. Atty., for surveyor. 
J. H. Zumbalen, for importers. 

FINKELNBURG, District Judge. This is an appeal from a déci- 
sion of the Board of United States General Appraisers. The mer- 
chandise in question is paper, and it was originally assessed under 
Tariflf Act July U, 1897, c. 11, § 1. Schedule M, par. 402, 30 Stat. 
189 (U. S. Comp. St. 1901, p. 1672), at 25 per cent, ad valorem as 
paper "not specially provided for." The importers, through their 
agents, Charles H. Wyman & Co., protested against this classification, 
claiming that it was dutiable at a much lower rate under paragraph 
396 of said act (30 Stat. 187 [U. S. Comp. St. 1901, p. 1671]), as 
^'printing paper suitable for books and newspapers." The Board of 
General Appraisers sustained this protest and reversed the décision 
of the collector, whereupon the latter brought the matter to this court 
for a review of the décision of the Board, in accordance with the law 
providing such reviews. Customs Administrative Act June 10, 1890, 
c. 407, § 15, 26 Stat. 138 (U. S. Comp. St. 1901, p. 1933). 

At the outset we are met with the importers' contention that, al- 
though under the law governing this proceeding the court is empow- 
ered to review questions of law and fact, this court should not under- 
take to disturb the findings of the Board upon doubtful questions of 
fact (citing décisions). This rule is no doubt applicable to a certain 
class of cases and under certain circumstances, but I do not think this 
is such a case. In this case the Board simply fînds that the mer- 
chandise is "printing paper," but its finding says nothing on the sub- 
ject of being "suitable for books and newspapers." The only witness 
who testified — one of the importers — says: "It is used in printing 
circulars and in printing of ail kinds." And this is substantially ail 
the testimony. Circulars are not books or newspapers, and the expres- 
sion "printing of ail kinds" is vague and indefinite. This reduces the 
question of fact, whether it was "suitable for books and newspapers," 

•For other cases see same toplc & % number in Dec. & Am. Digs. 1907 to date, & Rep'r lodexen 
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to a mère inferetice. There is no express testimony on the subject, 
nor any express finding ori the sUbject. 

An inspection of the samplës ëubmitted to the court does not at ail 
impress me with the conviction that this papef is suitable for either 
books or newspapers, within thç ifteaning of this statute. It is a very 
thin, flimsy papér, colored in various tints. I hâve never seen either 
books or newspapers printed on such material. In looking over the 
tariff. duties ori paper generally, I am impressed with the fact that 
the duties op paper "suitable for books and newspàpeirs" are excep- 
tionally low aS cornparéd with other classes' of pape/. 1 think this is 
because Congress had in view that books and newspapers hâve an 
educational value and tend to diSseminate information àmong the pub- 
lic. In order to get the benefit of thèse low duties, it is incumbent 
oh the importers to bring themselves within the true spirit of the law. 

I do not think it has been done in this case. With âll due respect 
forthedecision of the Board, it is my opinion that neither the samples 
nor the testimony sustain the finding. I think the classification of the 
collector was correct. 

The judgment will therefore be that the décision of the Board be 
reversed. 



, F. W. MTERS & C0:.;v. UNITED STATBS. 
, ^ (Circuit Ctourt, D'. Vêrmont. March 21, 1910.) 
,..,': Na 9^,(2,07^). :■. ,;>^ 

CusToiis DtTTiEs (S 44*)--CLAssinoATioN— Geound CobuWdum Obe— "Mant;- 

FAOXUBKDiSAND"— "CBUDE MiNBBAL." M 

Ground corundum ore, that ias been advanced Ip valuei by processes 
of manufacture for a spécifie use. is not a "crude minerai," within the 
meaning'of Tariff Aet July=24, i'897, ç. 11, § 2, Free List, par. 614, 30'Stat 
199 (tr. S. Gomp. St. 1901, p. 1685), nor ''manufactured sand," within the 
meanlng of paragraph 671, 30 Stat. 1688 (U. S. Coiap. St. a£f01, p. 201), 
but is dutiable as emery by similitude, under section 1,, ^dàedule N, pg.r- 
419, 30 Stat. 191 (U. S, Comp. SJ:. ISOl, p. 1674). 

[Ed. Note.— ï'or other cases, see Customs Duties, Péc, Dig. § 44.* 
For other defliiitlons, see Words and Phrasés, vol. 2, p. 1764.] 

On Application for Review of â Décision by the Board of United 
States Genetal Appraisers. , v ■ 

Waldên '& Webster (Henry J. Webster, of counsel), for importers. 

D. Frank LIbyd, Asst. Atty. Gen. (William A. Robertsbn, Sp. Atty., 
of counsel); fôr the United States. ■' ; 

MARTIN, District Judge. " The merchandisê in q'ùèstîon is ground 
corundum ôre. It is the very sàme article that was before the court 
betwéen the saine parties àrid decidèH by the Circuit Court of Appeals 
for this circuit. 163 Fëd. 53, 8'9 C. Ç. A. 284. ït is, 'Aow claimed by 
the importer that in the forrtier case his sole contention was that the 
article ih 'question is màhufactured sand, and free under paragraph 

*FoT otbsrcasea ses ^,am« topic & § nvmbss in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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671, and that he then omitted to call the attention of the court to para- 
graph 614, which places crude minerais on the f ree list. 

The évidence in both cases agrées that corundùm is "alumina, or 
the oxide of the métal aluminum," used for the same purposes as 
emery, and is the same thing as emery, except with less impurity. It 
is apparent to me that, had the court's attention been called to para- 
graph 614 in the former case, the décision would hâve been the same, 
for the court says in that case : 

"It was properly assessed for duty as emery under the similitude clause, 
unless the Importer's contention that it actually is sand be correct. * * * 
The décision of this case, however, does net requlre us to accurately deflne 
the Word 'sand.' We are rather called upon to say -what It does not include, 
as used in the tariff act, than what it dœs include." 

The court lield that corundùm was not on the free list, under para- 
graph 671, as manufactured sand. 

To my mind corundùm comes nearer being a manufactured sand, 
and free under paragraph 671, than a crude minerai, which is free 
under paragraph 614. The évidence shows that its préparation was 
such that it had passed out of its crude condition. It has been ad- 
vanced in value by processes of manufacture for a spécifie use. 

It is apparent that in the case supra the court construed corundùm 
as a similitude of emery, and if that construction takes it out of the 
free list under paragraph 671 it equally removes it from the provisions 
of paragraph 614. I hold that it is not covered by either paragraph. 

The décision of the Board of General Appraisers is afïirmed. 



In re STEWART. 
(District Court, N. D. New îork. Aprll 14, 1910.) 

1. Election ot Remédies (§ 11) — ^Acts Constittiting Election— Knowl- 

edge OE Facts. 

An élection of remédies between two causes of action, the one on con- 
tract and the other for fraud, presupjwses a knowledge of the existence 
of the facts giving a right of action in tort for the fraud. 

[Ed. Note. — For other cases, see Election of Remédies, Cent. Dig. § 14. ; 
Dec. Dig. § 11.*] 

2. Banketjptcy (§ 140*) — ^Pbopeett Passing to Tsustee— Right to Reclaim 

— Deposits Feaudxjlentlt Received bt Banker. 

To establish fraud on the part of a banker which will entitle a de- 
posltor to resclnd the deposit contract and recover his deposits from the 
banker's trustée in bankruptcy, the depositor must show that the bank- 
nipt was insolvent when he received the deposits and knew it, while the 
depositor did not know it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 219; Dec. 
Dig. § 140.*] 

3. Banketiptct (§ 336*) — Claims Against Estate— Right to Withdeaw— 

DiSÇOVEET OE FeAUD. 

A credltor who was in fact deprived of his property through the fraud- 
ulent acts of a bankrupt of which the créditer was ignorant, and who 

♦For othércaBes see same toplo & 5 numbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeies 
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only discovers It on the examination of the bankrupt afterhe lias proveçï 
hls claim as- a gênerai créditer, Is not estopped to then withdraw his 
claini and reclalm bis prôperty, and he may do so as a 'toatter of rlght. 

[Éd. Note.— For othër cases, see Bankruptcy, Cent. Dig. § 524; Dec. 
Dig. i 336.*] 

4. Bankruptcy (§ 336*) — Olaims Aqainst Estate— Kiqht to Withdraw— 

LACHES. 

A delay of two months by a créditer of a bankrupt af ter diseovering 
the facts wtiich entltled liim to wltlidraw bis claim and reclaim bis prôp- 
erty on tbe ground of fraud was not sueb lâches as to deprive him of the 
rlgbt; where no dividends had been pald in tbe meantlme and no one was 
prejudiced by the delay. 

[Ed. Jîote. — For otber cases, see Bankruptcy, Cent. Dig. § 524; Dec, 
Dig. § 336.*] 

5. Bankruptcy (§ 140*) — Prôperty Passing to Trustée— Deposits Fbaud- 

ulenTly Bbcéived by Bank. 

Where a clalmant deposited money in tbe private bank of a bankrupt 
at a time wben the latter was insolvent and knew biniself to be so, al- 
tbough clalmant did not, a trust for the beneflt of clalmant was impressed 
on the gênerai fund with whicb bis deposits were commingled and fol- 
lowed that fund so long as it was never exhansted but remained greater 
than the amount of bis deposits and flnally came into tbe hands of the 
trustée, and entitles clalmant to reclaim bis deposits, even though It af- 
flrmatively appears that the gênerai fund was kept up by the deposits of 
subséquent depositors who did not draw out their deposits and bave not 
been pald. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. | 219 ; Dec. 
Dig. § 140.*] 

6. Bankeu3RT*!y (§ 473*) — Costs— Procekdings Atter Adjudication. 

Claimants baving claims against the estâtes of bankrupts must estab- 
lisb them at their own expense, and vvill not be allowed their costs and 
expenses from the estate, where it does nOt appear that tbe défense made 
by tbe trustée was captions or unwarranted. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. §§ 873-877! 
Dec. Dig. i 473.*] 

In the. matter of Walter H. Stewart, bankrupt. On pétition of Tliom- 
as H. Mitchell for an order oï this court directing the trustée to pay to 
him the sum of $331,11, as tnoneys in the hands of the bankrupt and 
of the trustée af ter his appointment belonging to the petitioner. Péti- 
tion granted. ■ 

Edward C. Hyle, for claimant. 
Barnum & Wells, for trustée. 

RAY, District Judge. On thé, 30th cjay of September, 1908, Walter 
H. Stewart, a private banker at Chittenango, Madison county, N. Y., 
filed his voluntary \ pétition in bankruptcy, accompanied by the proper 
schedules, and he was adjudicated a bankrupt accordingly. On the 
20th day of October, 1908, Frank R. Lenox was dùly appointed 
trustée of the estate of said bankrupt, aiid he duly qualified as such 
and took possession of thé bankrupt's prôpei-ty. When the bankrupt 
closed the doprs of his bank, September 26, 1908, he had on har.vi in 
cash, of deposits, or whatever represented deposits, only $732.67. Of 

*FoT other caess jeesame toplc & | numbkr 1d Dec. & Am. Digii. 1907 to datei & Eep'r Indexe* 
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this sum the bankrupt paid his attorney for services in the bankruptcy 
proceedings $225 and retained $10. The balance, $487.67, came to the 
hands of the trustée. 

On the morning of August 15, 1908, the petitioner, Thomas H. 
Mitchell, had no deposit in Stewart's bank. On that day and up to and 
including September 25, 1908, he made the f ollowing deposits : Au- 
gust 15th, $154.18; August 29th, $123.85; September 8th, $185.35; 
September 9th, $25 ; September 15th, $104.08 ; and September 25th, 
$89.59. Between August 15, 1908, and September 35th, he drew 15 
checks on this account payable to différent parties, ail of which were 
paid except one of $15, dated September 12th, and one of $113.17 
dated September 23d. The amount drawn by the checks paid was 
$450.94, leaving due $231.11. The books of tîie bankrupt are in évi- 
dence, from which it appears that others made deposits and drew 
checks during this time. Thèse deposits were made in the usual way 
and commingled with the other moneys of Stewart received on deposit 
in usual course of business so as to be incapable of identification. 

When thèse deposits wete made by Mitchell, Stewart was hopelessly 
insolvent, and he had been insolvent for more than a year, and thèse 
f acts Stewart well knew ; but Mitchell was ignorant of such insol- 
vency when he made the deposits, and remained ignorant thereof un- 
til about the 5th day of November, 1908, when the truth was disclosed 
by an examination of the bankrupt. Mitchell learned of Stewart's in- 
solvency at the time he closed his doors, biit did not learn the fact that 
Stewart received such deposits when insolvent, and knowing he was 
insolvent, until the date mentioned. There is no évidence that the 
other depositors mentioned, except two who hâve like proceedings 
pending, did or did not know Stewart was insolvent when they made 
their deposits. The évidence is silent on that subject. 

Knowing that Stewart was insolvent when he closed his doors, and 
supposing ail the checks drawn on his account with Stewart had been 
paid, but in ignorance of the fact that Stewart was insolvent when the 
deposits were made and knew the fact, Mitchell made his proof of 
claim for $102.94, and filed same October 20, 1908, with the référée to 
whom the matter had been referred in due course, and same was al- 
lowed. An examination of the bankrupt was had, and the truth was 
disclosed November 5, 1908. Thereupon, but thereafter, and on the 
25th day of January, 1909, Mitchell gave notice that he withdrew his 
claim. He elected to rescind his contract of deposit and reclaim his 
money on the ground of fraud. Notice was also served on the trustée. 
The référée made an order that such claim .should not or could not be 
withdrawn. Tbis was not appealed from. No formai application was 
made for leave to withdraw. No dividend bas been declared, so 
nothing has been paid on the claim. 

Thereupon, and on the 8th day of February, 1909, Mitchell obtained 
from this court an order to show cause why his claim should not be 
paid in full from the assets of the estate of the bankrupt, or from the 
money on deposit at the time Stewart closed his doors. On the return 
thereof the matter was sent to a spécial master to take the évidence 
178 F.— 30 
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and report sâmefothè court, with his findingsârid conclusions for the 
infontiation of the court. This was in né' way a référence for the trial 
or détermination pf the question presented, but simply to inform the 
court:- ■■■■■:■•■<■■■■ 

After Mitchell madé his last deposit, September 29, 1908/ of $89.59, 
others'made deposits, fiye in number, to the amount of $167.56; but 
of this $19.58 was exch'ange or earnings of the bank, $20 was drawn 
out the sàme day, and $44.76 camé frpm the Chase National Bank, a 
correspondent and depbsitàry. I think.it clear that the $722.67 on 
harid included the $89.59 deposit of Mitchell made September 25, 1908. 

The trustée claims : . ' 

(l)'That, having filed his proof of claim, Mitchell could not there- 
aftçrwithdraw it withoiit the consent bf the référée. 

(2) .vthat the ;filing of such claim was a waiver of the fraud and an 
élection to, stand on the deposit contract which created the relation of 
simple dehtor and crediijor. . 

(3); That, even if hecpuld withdraw his daim and rescind the con- 
tract of deposit and rècover sarne, he, cannot do this in such a case as 
this, unless he identifiesthe money on hand at the closing of the.doors 
of the bank as his money, or as including his money or its proceeds. 
Or some part thereof, in which case he can only recover the part shown 
to be on hand. . , ; 

(4) That Mitchell was guijty of lâches in rescinding, or attempting 
to rescind, after he knew ail the facts. / 

(5) That it would be grossly inéquitable to allow one depositor to 
get'his rtfoney in full fromthe balarlcé oiï hand when.others during the 
sâme time had made deposits under the same çircumstances and had 
not drawn same. That this would be taking the money of the other 
depositors tô' pây this partïcûlar depositor or the threé who hâve re- 
scinded and taken proceedings to recdver the balance of deposit in full. 

ïn answér to the last proposition the petitioner says : (1) The other 
depositors hâve not resçihded and taken steps to recover their deposits 
ou the ground :of fraud, but hâve elected to stand on the deposit con- 
tract; and (2) that there is no proof that the other depositors did not 
know, When they made their deposits, that Stewart was thèn insolvent. 
The contëritioh is that theburden is on one seeking' to rescind his con- 
tract of deposit and recover it to show affirmatively the deposit, in- 
solvëncy at! the time, and, knowledge of such insolvency by the banker 
feçeiving thé deposit, ând also. ignorance of such insolvency by the 
depositor; thât there ïs no fr'àud unless the banker knew he was in- 
solvent wheii'hé receîvèd the deposit, aild the depositprs were ignorant 
of such insolvency at thé time of makirig the deposit. As to the de- 
posits made bjf Mitch,ell between Aùgiist 15, 1908, àijd September 15, 
l90ë (which èiçlud^s thât (?f September 25, 1908, df,;è8P.59), the évi- 
dence fails tô shbw't'hatnp'part of thetii were on hand Avhen the doors 
weré closed September 26, 1908, althoùgh that seems the probable fact. 

The following table shows cash on hand September 8, 1908, and the 
receipts and pâyments down to and including September 26, 1908, viz. : 
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Dates Becelved Paid Balance 

1908 

Sept. 8, on hand $4,553 56 

8 4,038 04 $4,071 37 $4,520 23 

9 1,725 88 2,002 05 4,244 06 

10 1,162 54 1,207 47 4,199 13 

11 .- 384 62 594 64 3,989 11 

12 4,018 43 3,707 89 4,299 65 

14 .3,073 55 2,507 49 4,865 71 

15 2,214 34 2,163 45 4,916 60 

16 .... 367 72 374 49 4,909 83 

17 430 19 518 65 4,821 37 

18 ... : 2,0,Tj 96 2,395 90 4,480 43 

19 1,359 05 2,574 51 3,264 97 

21 . 3,630 82 »,Gi)0 08 3,205 71 

22 379 07 48128 3,100 50 

23 2,2:^0 47 1,033 91 3,707 06 

24 640 29 883 20 3,464 15 

25 705 21 900 05 3,286 16 

26 ... .' 89 34 2,636 98 738 52 

It is true that when a perspn lias two inconsistent remédies he may 
elect which he will pursue, and the élection, once i viUy made, cannot 
be retracted. But an élection of remédies présupposes knowledge of 
the two remédies, ;and, as between two causes of action, the one on 
contract and the other f or fraud, a tort, the rule présupposes a knowl- 
edge of the existence of the facts giving a right of action in tort f;or 
the fraud. 

"Any décisive act by à party with a knowledge of lils riglits and of the 
facts détermines his élection in the case of inconsistent remédies." Eobb v. 
Vos, Ï55 U. S. 13, 15 Sup. Ot. 4, 39 li. Ed. 52. 

In this case there is évidence that Mitchell suspected, at least, the 
insolvency of Stewart prior to his actual failure, but not that he actu- 
ally knew it*, and the évidence establishes affirmatively that Mitchell 
did not know that Stewart knew he was insolvent when he received 
thèse deposits until November 5, 1908, some 15 days after he had filed 
his claim in thèse bankruptcy proceedings and secured its allowance. 

To give Mitchell the right to rescind the deposit contract and pro- 
ceed on the ground a fraud had been practiced, and that he was there- 
•fore entitled to his money deposited, less that drawn out, it was neces- 
sary that he be able to establish not only the insolvency of Stewart 
when the deposits were made and received, but that Stewart then knew 
he was insolvent and that Mitchell did not. The fraud consists in re- 
ceiving a deposit when hopelessly insolvent with knowledge of the fact 
and concealing that condition from the innocent depositor. St. Louis 
& Francisco' R.Co. v. Johnston, 133 U. S. 566, 576, 10 Sup. Ct. 390, 
33 L. Ed. 683 ; Cragie v. Hadley, 99 N. Y. 131, 1 N. E. 537, 62 Am. 
Rep. 9; Anonymous Case, 67 N. Y. 598; Cassidy v. Uhlmann, 170 N. 
Y. 505, 515, 63 N. E. 554; Atkinson v. Rochester, etc., 114 N. Y. 168, 
175, 21 N. El; 178., 

In St. Eouis,' etc., v. Johnston, supra, the court said, citing and ap- 
proving the .New York cases : 

"When a, hànk , has become hopelessly insolvent, and Its président knows 
that it is s6, it îs à fraud to'receive deposits or cheeks from an innocent de- 
positor, ignorant of its condition, and he çan reclalm them or their proeeeds." 
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AIso tn effect that it is a wrong not to disclose such însolvency to 
a depositor, and that where a bank, knowing its insolyency, continues 
to do business and receive deposits/it represéntsitself as solvent. To 
the same effect is Cassidy v. Uhlmann, 170 N. Y. 505., 515, 63 N. E. 
554, and many other casés. It is, of course, true that when Mitchell 
proved his daim he made himself a party to the bankruptcy proceed- 
ingfs, and he is now in this court seekirig to establish a lien on the 
moneys of the bankrupt in bank at the time of the iailure on the ground 
they include his money oir deposits, and that the title is in him, and 
that he is entitled to an order directing the trustée to pay them over 
to him as the rigbtful owner. He claims that he haS never made a 
légal élection to pursue his remedy by proving his daim as a debt for 
the reâson he was ignorant of the facts and of his rights, and that his 
right to withdraw the daim proved is one of which the court cannot 
deprive him; that he has neither received a dividend nor donc any act 
since informed of the facts which çan be construed as a waiver of his 
right to stand on the fraud or as an élection to stand on the claim pre- 
sented and àllowed; and that nothing has been donc by him at any 
time that îh any way préjudices the rights of other creditors or that 
"has misled them or the trustée. 

I do nôt think it in accord with equity or good conscience to hold 
that a creditor of a bankrupt who has been in fact deprived of his 
property by the fraudulent acts of the bankrupt of which the creditor 
was ignorant, and who présents his claim as for goods sold and de- 
livered at the first meeting of creditors, and then on a full examina- 
tion of the bankrupt discovers the fraud, and that he is entitled both 
in law and equity to a return of his property, is estopped from with- 
drawing his claim as proved and allowed and proceeding to reclaim the 
property itself. I do not think it within thé power of the court, or 
référée, to prevent such withdrawal or abandonmènt of the claim pre- 
sented. The withdrawal is a matter of right in the creditor, and not 
a matter of discrétion with the référée or judge. This is in accord 
with Standard Oil Co. of Ky. v. Hawkins, 74 Fed. 395, 30 C. C. A. 
468, 33 h. R. A. 739, a case that has been frequently cited and ap- 
proved. It was there held : 

"When a party who has a choice of two remédies pursues one of them un- 
der the mistaken Impression that the law affords him no other, and in igno- 
rance of the existence of the other and more advantageous remedy, equity, In 
the absence of injury to others, or of facts creating au estoppel, may relieve 
him from the apparent élection made under such mistalte, and permit him to 
pursue the more advantageous remedy." 

The bankruptcy court is a court of equity and guided and con- 
trolled by équitable doctrines and principles. 

_ In Smith V. Savin et al., 141 N. Y. 315, 323, 36 N. H. 338, the plain- 
tiff proceeded on his original complaint on the theory of a sale of cer- 
tain stock at a certain sum, etc. He did not learn until the case was 
at issue and referred that the stock was not legally sold. Even then 
he went to trial, and judgment was rendered against him; but this was 
reversed on appeal. He then asked to amend his complaint and set 
up the illegalsale and demand damages. The défendant claimed that 
by his original complaint and going to trial the plaintiff had elected 
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to affirm the sale. This the Court o£ Appeals held imtenable, that, as 
he made his original complaint in ignorance of the facts, he could not 
be held to hâve conclusively ratified the illégal sale of the stock. Hère, 
the claim was proved and allowed for an amount less than was actually 
his due, and, as he subsequently discovered that two checks had not 
been paid, he was entitled to présent a new claim and withdraw his old 
one or amend, and, as he subsequently discovered the fraud, he was 
also entitled to base his claim on the facts as he found them to be and 
proceed accordingly and rescind the deposit contract because of the 
fraud. 

In Importers' & Traders' National Bank of N. Y. v. Peters, as 
Receiver, 123 N. Y. 372, 279, 25 N. E. 319, in the course of the ad- 
ministration of the assets of a bank by its receiver the respondents 
presented to the receiver and proved a claim as creditors including a 
certain draft and received a dividend. The facts were that such a 
fraud had been perpetrated by the bank that the said creditors were 
entitled, as hère, to recover the draft or its proceeds ; but of thèse 
facts constituting the fraud the said creditors were ignorant when they 
presented and proved their claim including the draft as on contract. 
It was held that this action, because of such ignorance of the facts con- 
stituting the fraud, did not preclude them from proceeding for the 
draft, or its proceeds, on restoring what had been received. 

E. C. Foundry Co. v. Hersée, 103 N. Y. 25, 9 N. E. 487, is to the 
same effect. If actual proof and allowance of a claim and payment 
and acceptance of a dividend does not bar a rescission or constitute an 
irrévocable élection when the party proving the claim is ignorant of 
the tacts constituting the fraud, and which fraud gives the right to 
rescind the contract and recover the property obtained, I am unable to 
see how a mère proof and allowance of a claim in bankruptcy for a 
part of the actual claim (induced in a measure by the same fraud) bars 
the withdrawal of such claim and a resort to the remedy growing ont 
of the fraud. I am not aware of any provision in the bankruptcy law 
that precludes such action. 

In Re Baxter, 12 Fed. 72 (1882), under the former bankrupt law, 
Judge Brown held : 

"Proof of debt, made under a niistake of fact or law, may be amended or 
withdrawn, if no action bas beeu based upon such proofs which cannot be re- 
called or compensa ted," 

This case is cited with approval by the Suprême Court of the United 
States in Hutchinson v. Otis, 190 U. S. 552, 23 Sup. Ct. 778, 47 L. 
Ed. 1179, and by the Circuit Court of Appeals, Second Circuit, in Re 
J. M. Mertens & Co., 147 Fed. 181, 77 C. C. A. 473. There are 
numerous authorities to the same efifect, but it is not necessary to cite 
them. 

As to lâches, something over two months elapsed after discovery of 
the facts constituting the fraud before the claimant hère took décisive 
steps to withdraw his claim and take this proceeding. I hardly think 
this can be held lâches. Clearly no one was harmed; no one changed 
his position. The trustée did not distribute the estate, and neither he 
nor the creditors, or any one of them, has changed his position for the 
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worse. ' Practically the matter stanfis where it did when the trustée 
was elected. I regard it immate rial whetl^er or not Mitchell took part 
in electing the trustée. lîis vote did not. détermine that , question. It 
was necessary for Mr. Mitchell to consult counsel, eisçamine the law, 
and prépare and serve notices and papers. I do not ihink the delay, 
under ail theqircumstançes, was unreasonable. In equity cases it has 
been held tl^t a delay of months, and\^ven,years, in some cases, is 
not such lacheg as will bar recovery or the équitable rerqedy- 

The real question is: Is Mitchell in this proceeding entitled to his 
full claim, the balance of his deposits, or to the $89.59 only? 
. This is'not thè case of a pçrson havijig-trust fund;s in his possession 
or këepîng , which he:deppsits in his personal bank account com- 
mingling thetlt'with his own persopal, funds and then drawing per- 
sonal chec|{s against it £or;his own benefit. .lU; such ;Gase it is pre- 
sumed that he draws out his owp moriey and le^vep the trust money 
undisturbëd., Jmporters' &:T^:N. B. v, Peters, 123 N. Y-! 272, 25 N. 
E. 319.' So, if hç draws it ail, and then makes a dèposit of his own 
money, it is presvtmed he , restoreg the trust fund;orin?pney. So if, 
having trust. money and a. trust account which he k^eps in his own 
name, hè uses the trust money foçjjjs own purpos^s,; butijater puts 
atï eqûal amount of his:Own mon(ey! in such trust account, it becomes 
trust money. Baker et al, y. N, Y. Natt Ex. Bank, X!Oia:N..Y. 31, 34,, 
2 N.;E; 452, 53 Am. Rep. J50; VanAlen v. Am. Nat^^-Bank^ 52 N. 

■.Y.I. : \ ■•..;,;;: ' ... ,'..::/■..:.• '.,;•:• ■ ,■ ' . ' • ^-''w'"': ■■ ■ .,■ 

■ If A. steals,,or by f raud pbtains, the oats or moneysof B., and com- 
pjingles them; wiA his own; so they çannot be distinguished or iden- 
.tjfied, : B, may take from, the commop , mass in proper .proceedings. 
But if A. stealSjipr by.jtraud obtains, the oats or money of.B. ^nd those 
of Ç. and; thpse,of ,D., and then feeds put the oats of B. or 3pends his 
money, it wpuld npt b,e équitable tohold that B- way rie^burse him- 
self from the pats pr rhoney of C. and D.,unlessthey,at!aiidpn ail claim 
tP their prpperty and sue, a? for goods sold and deliverçd prmoney had 
and received waiving the tort. Even in such a case, tO alJow ,B. to 
take the oat§.re]Tiairiing pr.apy part pf them, or the money, would be 
to hold that the presumption is A. had substituted the ; pats or money 
on hand for those fed or paid out. This would be a violent presump- 

'tion. ". ,v'^ ;, .■' '■ ; //■■ V' ,," 

In this case I cannot find as a fact that Stewart had any part of the 
deposits of Mitchell in his bank when he closed his doors except the 
$89.59, and thèreis no prôpf pf a substitution pf money or property to 
take the place of the mpriëy depositfed by Mitchell and paid out in rég- 
ulai' course pf bilsinessi 'Neither can I find as a fact that they were 
îiotin the banîc mîngléd with the pther funds. The clâimatit bas not 
proVed the defiosits were'thet'e. With few exceptions' Stewart was 
daily paying out more rnoney than he received on deposit. The money 
dejposited in à' bank becdtries^ thé' property of the bank and must be so 
ctonsidered ùntilthècontractof deposit is' rescirîdëd by the depositors 
fôt^ fraùd; This applies to àil the moneys deposited, but only three 
depositoi's haVe ■ rescitidëd ànd showrl thalt the fraud afïected them. 
Therë is à rlile which' àppliës the first drawings oUt to the first pay- 



IN KE 8TEWART. 471 

ments in. If that rùle is applicable hère, I should not be compelled to 
find that ail of the money of Mitchell except the $89.59 was paid 
out some days before the bank closed its doors. There are cases 
where the rule does not apply. Importers' & Traders' National Bank 
of N. Y. V. Peters, as Receiver, etc., 123 N. Y. 372, 279, 25 N. E. 319 ; 
National Bank v. Insurance Co., 104 U. S. 54, 26 L. Ed. 693. 

If the moneys deposited by Mitchell from time to time are to be 
treated as held in trust by Stewart, impressed with a trust from the 
time of deposit, and it can be held or presumed that he recognized the 
trust, then it can be said that the balance in bahk when the doors closed 
represented that trust fund or included it. If, on the other hand, 
that did not occur, but equity may impress the balance on hand with a 
trust for the benefit of Mitchell, he having rescinded the deposit con- 
tract, then he is entitled to the whole sum due. No decree for the full 
amount can pass irt favor of Mitchell on the theory the deposits f raud- 
ulently obtained by Stewart hâve been followed. and identified as part 
of a gross sum, for, except as to the last one of $89.59, they hâve not 
been so identified. The proof fails to show that any of Mitchell's 
money, except that mentioned, remained in the bank. The moneys 
deposited by Mitchell were not trust f unds in his hands, or moneys held 
by him in any fiduciary capacity, but his own. Hence such cases as 
Importers' & Traders' Nat. Bank v. Peters, 123 N. Y. 272, 35 N. E. 
319; National Bank v. Insurance Co., 104 U. S. 54, 36 L. Ed. 693; 
Union Stock Yards Bank v. Gillespie, 137 U. S- 411, 11 Sup. Ct. 118. 
34 L. Ed. 724; Baker v. N. Y. Nat. Ex. Bank. 100 N. Y. 31, 2 N. E. 
452, 53 Am. Rep. 150; Standard Oil Co. of Ky. v. Hawkins, 74 
Fed. 595, 20 C. C. A. 468, 33 L. R. A. 739 ; In Matter of Holmes, 37 
App. Div. 15, 55 N. Y. Supp. 708, affirmed 159 N. Y. 532, 53 N. E. 
1126 — hâve no application on this branch of the case. 

True, because of the fraud Mitchell did not part with his title to the 
deposits ; but, if he cannot follow and identify such deposits as being 
a part of the funds that came to the hands of the trustée, on what prin- 
ciple is he entitled to a lien on the other moneys or property of the 
bankrupt? Is it the law that identification of deposits in a bank. ei- 
ther the identical money, or the money deposited commingled with 
other money of the bank (in cases where the deposit was not a trust 
fund in the hands of the depositor), is unnecessary, and that in such 
cases the law impresses whatever is found in the bank with a trust 
for the benefit of the dëfrauded depositor? If the law establishes that 
the moneys deposited by Mitchell were held by Stewart in trust for him 
from the time of the deposits, and that a récognition of such trust by 
Stewart was unnecessary, and then présumes that the moneys drawn 
out in regular course of business by depositors and by Stewart came 
from the other funds in the bank, leaving Mitchell's untouched, then, 
of course, the money of Mitchell and the whole of it is considered as 
in the bank and now in the hands of the trustée in bankruptcy. But it 
seems to me that this is further than the courts hâve gone. In Matter 
of Holmes, 37 App. Div. 15, 18, 19, 55 N. Y. Supp. 708, 710, 711, af- 
firmed 159 N. Y. 532, 53 N. E. 1126, the court said, quoting from 
Cavin v. Gleason, 105 N. Y. 256, 382, UN. E. 504, and McLeod v. 
Evans, 66 Wis. 401, 409, 28 N. W. 173, 214, 57 Am. Rep. 287 : 
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"The tr«e docMne Inth^t regard... Is stated in Miitter of GaiHJi v. Gleason, 
105 N.Y. 256, ^62 [11 N. E. 504]:: 'À court of eguity in pursuing thf; ipquiry 
and in 'aûmitiistering relief Is legs liamperéd by teehnical difiicultieà than a 
court of 'laWy'ànd' it maj^ te stifflclerit, to entitle a party to équitable préfér- 
ence* in tlteiystribution of a'fund in insolvency, that it appears that the fund 
or property; Qf the insolvent remaining for distribution includes tlie.ptocèeds 
6f the trust estate, although it may be impossible to point out the précise 
tàing in which the trust fund has been invested, or the précise tiœe when 
the conversiotî toolc pla(*e.' And see Atkinson v. Rochester Prlntlhg Co., 114 
N. Y. 168, 175 [21 N. E. 178]. \ 

"Withln the case of Matter qt Oavin v. Gleason, supra, tbe petitioners suf- 
flciently estailisli the fact that the money which came into. the hands of the 
administrators included the proc^edsof the trust estate. It was; nc^t questioned 
but that he reeeived of the trust estate $9,364.80 In 1890, and continùed to pay 
the Interest thereon to the petltioner up to the time of his decease, thus show- 
Ing that tlie property he left on his decease included the trust funds in ques- 
tion. As suggested in the case cited, it was not necessary to show the précise 
thing in which the trust fund has been Invested, or the précise time when the 
conversion took place. As said In McLeodv. Evans, 66 Wis. 401^09 [28 N. 
W. 173, 214, 57 Am. Rep. 287]: 'Wè do not Understand that it is necessary to 
trace tlie; trust fund Into some spécifie property in order to enforce the trust. 
If it can be traced into the estate of the defaulting agent or trustée, this is 
sufHcient' " 

But in Matter of Holmes, supra, the f un,d was a trust fund when it 
came into the hands of the depositor. It was nevér his money. In 
such cases the law imputes honesty, not dishonesty, to'the holder of 
the fund, and présumes that whatever he has embraces thé trust fund 
— that he has kept it or substituted other moneys. No such presump- 
tion, it seems to me, can be raised when the bank or banker procures 
the deposit by fraud or fraudulent concealment. 

In Standard Oil Co. of Ky. v. Hawkins, supra, the case says: 

"On the day when a national bank ceased business, and at a time when 
the ofiicers of the bank knew it to be hopelessly insolvent, the complainant 
deposited in the bank certain funds, which afterwards came to the posses- 
sion of the receiyer of the bank appointed by the Comptroller of the Cur- 
rency." 

Hère there was no question that the money deposited was in the 
bank when it closed its doors, or that it came to the hands of the 
receiver, although mingled with other funds. 

In Frelinghuysen V. Nugent (C. C.) 36 Fed. 329, 239, Mr. Justice 
Bradley said, and this was quoted with approval in Peters v. Bain, 133 
U. S. 670, 693, 10 Sup. Ct. 354, 361 (33 L. Ed. 696), as follows: 

"Formerlyi" says Mr. .lustice Bradley, "the équitable right of following 
misapplled money or other property into the hands of parties recel ving it de- 
pended upon the abillty of identlfying It; the equity attaching only to the 
very property misapplled. This right was flrst extendpd to the proceeds of 
the property, namely, to that which was procured in place of It, by exchange, 
purehase, or sale; but If It became confused with other property of the samfr 
klnd, so as not to be dlstlnguishable, without any fault on the part of the 
possessor, theequlty was lost. Flnally, however, It has been held as the ïbet- 
tpr doctrine that confusion does not destroy the equity entirely, but couverts 
It Into a charge ilpon the entire niass, givlng to the party injured by the un- 
la wf ni diversion a priority of right over the other creditors of the possessor." 

In Smith v. Mottley, 150 Fed. 266, 80 C. C. A. 154, 17 Am. Bankr. 
Rep. 863, the note in question, or its proceeds, wàs appropriated by 
the bank but ,"a few days" before the bank made an assignment. It 
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ihen had three times the amount of the note on hand, and it was a f air 
presumption, in the absence of proof that the proceeds were on hand 
Tningled with the gênerai funds o£ the bank, ail of which went to the 
trustée in bankruptcy. If Smith v. Mottley, supra, 150 Fed. 266, 80 
C. C. A. 154, is good law in ail it says, and it was decided without dis- 
sent by Lurton, now of the Suprême Court of the United States, 
Severens, and Richards, the petitioner hère is entitled to be paid his 
entire claim. The court said: 

"In the absence of auy proof to the eontrary, thé réception of the funds be- 
ing so near to the assignment by the bank, it may be presiinied that the as- 
sets which came to the hands of the trustée were augmented by the appropri- 
ation of the proceeds of the eheck. If it were not so, the burden was on the 
trustée to prove It ; or, if not augmented to the whole amount of the check, 
then to what amount they had been lost ont. It Is shown that three times the 
amount of thls fund remained in the bank to the time of the assignment and 
■came to the trustée. The burden of showing that his property has been 
wrougfully mingled in a mass of the property of thé wrongdoer is upon the 
owner ; but, when this is done, the burden shif ts to the wrongdoer. It is for 
him to distinguish between his own property and that of the innocent party. 
Smith, Trustée, v. Townshlp of Au Grès [150 Fed. 257, 80 C. C. A. 145, 9 L. R. 
A. (N. S.) 876], IT Am. Bankr. Rep. 745; Hart v. Ten Eyek. 2 Jolms. Ch. [N. 
T.] 108; Stan- v. Winegar, 3 Hun, 491; Stephenson v. Little, 10 Mieh. 441, 
450; Rvder v. Hathaway, 21 Pick. [Mass.] 298, 306; Seavey v. Dearborn, 
19 N. H. 361 ; Boblnson v. Holt, 39 N. H. 557 [75 Am. Dec. 2.33] ; James v. 
Bumett. 20 N. J. Law. 635. 642 ; Kreuzer v. Cooney, 45 Md. 591 : Elgin Bank 
T. Schween, 127 111. 580 [20 X. E. 681, 11 Am. St. Rep. 174]: Mayer v. Wil- 
Icins, 37 Fia. 244 [19 South. 632] ; Weil v. Silverstone, 6 Bush [Ky.] 698 ; Stu- 
art V. Phelps. 39 lowa, 20; Loomis v. Green, 7 Me. 386; Dillingham v. Smith, 
30 Me. 383; Lehman v. Kelley, 68 Ala. 192; Franklin v. Gumersall, 9 Mo. 
App. 90. 

"Again, If the trustée takes the bankrupt's property in the same plight as 
the bankrupt held it, and while the bankrupt held the assets, they beeame 
subject to a lien upon the mass. which was not destroyed by its continuai 
transformation in business from day to day, the paying out and recelving in, 
of parcels of the fund, and no créditer having levied upon it, or the rlght of 
an innocent party fasteued upon it, it is diffleult to see how by the succession 
of the trustée the lien could be lost. Whether it was a lien or not would con- 
tinue to be the same question as it was between the bankrupt and the owner 
of the misappropriated fund." 

I had supposed that the burden was on the claimant to prove his case 
and show by a fair prépondérance of évidence that his money was com- 
mingled in the common mass of money on hand. If the évidence 
shows, as hère, that in ail probability the money has been paid out to 
other depositors, prior depositors, and that the money remaining is 
that put in the bank by subséquent depositors, how can it be said that 
the funds are traced and f ound commingled with other funds ? To so 
hold is to impress ail subséquent deposits with the trust relation and 
obligation created by law when Stewart obtained Mitchell's money by 
the fraudulent concealment, and hold that there has been a mère 
change of funds inasmuch as ail subséquent deposits beeame the prop- 
erty of Stewart, and that it is immaterial that no substantial part of 
MitcheH's original deJDOsits remained when the bank closed. The 
resuit of such a holding is to give a depositor of six months or a year 
ago, who was ignorant of the hopeless insolvency of a bank known to 
the bank, or to the banker in case of a private bank, a lien on the mon- 
eys subsequently deposited by others and remaining in the bank at the 
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time o{ failufe, régardless oi whether or not any of tHe money of suc^h 
0ld depositor remains. lîrshowing the deposit obtained by fraudulent 
concealment'and the mingling of: the funds with other deposits, aind 
that there' was always a balance greater than such deposits, although 
thousands of dollars were being deposited daily and other thousands 
drawn dut, màkes a case and throws theburden of proof on the trus- 
tée in bankruptcy to show that the moneys so deposited hy the one as- 
serting the fraud had been drawn out, it will be impossible td défend in 
the great ttiajority of cases. .While it is easy to show the money in, 
and that ail deposits go into, à common mass fronî which payments are 
constantly being made in due course of business, it is impossible, with 
rare exceptions, to show what money was paid out. 

In Board of ;Commissioners of Crawford County v. Strawn, 157 
Fed. 49, 84 C. G. A. 553, 15 L,. R.'A. (N. S.) 1100, the same court 
that decideçl Smith v. Mottlé'y, sûpra, per'Lurton, C. J., explained the 
case, andwliat \vas really intended tô be decided, e^s fqllows: 

"Smith t.: Mottley was tMs: Miss Smltb owéd a sum of money to Miss 
Wlntersmlth.' Wben the note f «11 due, she paid into Mottley's taank the 
àmount of the iote, the bank clalmlng authorlty to collect the same, and that 
it would obtain' the note and delivei* It to her. Withln 10 days the bani 
falled. The mOiey so pald Into the bank vfas placed upon the books of the 
bank to the ctedit' of the payée. • WTien Miss Wlntersmlth learned of the 
transactlbii, shé repndiated the authorlty of the bank to collect her debt from 
Miss Bmlth. Thè l'atter flled her pétition Ih the bankrupt court, and asked 
that her cîalm agalnst Mottley's bank be pald in préférence. From the time 
■the ban6 wrongfùlly recel ved Misg Smlth's, money untll the time its doors 
weré olosed Its gênerai cash'balance was neyer below theaûiount of Miss 
Smlth's claim, and a sum of money In excess of her daim passed to the bank- 
rupt's trustée.- The court held that upon thèse facts the funds In the triis- 
tee's handè had been augmented to the full amount of thls trust fund." 

The court in the same case also said: i 

"Touchlng the necessity bf èlther Identlîylug the owner's property In the 
hands of the reçeiver or shqwing that thé' assets which haij come into his 
liands had been deflnitely augmented by property Into whleh It ^lad gone, thls 
court, speakihg by Judge Ta:ft, said: 'It may not be hecessary to show ear- 
marks upon the proceeds of the thlng parted with to justlfy such a remedy : 
but it must atjeast appear that the funds in the hands of the reçeiver were 
increased or beneflted by tiie proceeds, and the recovery is limited to the ex- 
téni of thls Incrèasè or beneflt. In every ciïsé relled upon by couusel for ap- 
peîlant, recovery, if decreed, was based on the fact that theproperty In the 
hands of the assignée or recelverr of the person .or bank against whom the 
clalm of fraud,, rl^t to Tescindi and prlority of distribution was made, in- 
cludéd in Its mass èlther the yery thlïig parted with or Its proceeds. Rall- 
road Company v.' Johnston, 183^U. S. '573, 10 Sup. Ct. 390, 33 L. Ed. 683; 
Armstrongv.: Bank, 148 U. S. 50/13 Sup. Ot. 533, 37 L. Edi 363; Cragie v. 
Hadley, Ô9 N. Y. 131, 1 N. K. 537,. 5? Am. Rep. 9. ■ The exact question is dls- 
cussed with satjsfaetory fullness in Bank y. Latimer (C. C.) 67 Fed. 27; and 
the necessity foirtjie presencè,6f .the proceeds of the very thing obtained by 
fraud In the mass' bfassèts to be dlstrlbUted is clearly pointed qUt' " 

Judge I/Urtori also referrèd ito their décision in Erie R. Co. v. Dial, 
140 Fed. 689,.'691î, 72 C. G. A. 183, and stàted that recovery must be 
•limited to the fund or property, or its .proceeds, that can be traced 
into the hands of the trustée or reçeiver.; In short, that no lien can 
be impressed-oii thé whole mass of money or property into which the 
trust money or; property has gone. .So far as it is shown that the 
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money or property remaining in the hands of the bankrupt or those 
of his trustée has been augmentée! or increased by the trust money or 
property a lien is impressed and recovery allowed. This is the rule 
recognized and enforced by the Circuit Court of Appeals, Second Cir- 
cuit, in American Can Company v. Williams, as Receiver (decided 
March 7, 1910) 178 Fed. 420. In this case the court applies and states 
the rule; 

"It Is therefore a part of the rule applicable to foUowliig mlsapproprlated 
moneys In a bauk account that, if at any time durlng currency of the mingled 
account the drawings eut had left a balance less than the trust raoney, the 
trust money must be regarded as dissipated exeept as to this balance ; the 
sum subsequently added to the account from other sources not being attrib- 
uted to the trust fund." 

But hère at no time after August 15, 1908, did the drawings out 
leave a balance less than the deposits of Mitchell. Hence, if a trust 
attached to his deposits, and there is the presumption that other mon- 
eys were drawn, in préférence to Mitchell, his are to be considered as 
remaining. Again, the Circuit Court of Appeals in the case last cited 
said : 

"WWle the rlght to follow misapplied moneys as trust funds Into the hands 
of a receiver has been extended In the modem décisions, there has never been 
In the fédéral courts a departure from the principle that there must be some 
identification of the property foUowed with the trust fund. Some of the la test 
«ases say that It Is sufflelent to show that the property In the possession of the 
receiver has been increased or augmented by the trust funds. But that Is 
only a différent way of stating the earller rule. It cannot be shown that 
property in the hands of a receiver has been increased by trust funds, uniess 
it is shown that they were converted Into or commingled vvlth it. If the 
plaintifPs contention be well founded, and to follow mlsapproprlated moneys 
it is only necessary to show that a receiver has, and that the trustée had, 
assets, the rule Is simply that a demand for such moneys is a preferred claim 
against any suhstantlal estate. To adopt this view is to do away with ail the 
équitable principles out of which the right to follow trust funds grew." 

There is no question that the deposits of Mitchell were commingled 
with the other deposits ; the entire mass was money, or paper converted 
into money and then commingled, so that the balance referred to 
remained. This came to the hands of the trustée in bankruptcy. 
There can be no doubt that the Mitchell deposits not drawn out by him 
augmented or increased the balance in the bank at the time its doors 
were closed by the amount claimed — that is, the balance due him, 
$231.11 — as there is no question that the Mitchell deposits went into 
the common mass. The balance would hâve been $256.56 only, had 
Mitchell not made the deposits referred to, or had he drawn out his 
entire deposits. If the Mitchell deposits had been .trust moneys in his 
hands, there is no question he would be entitled to the balance due him, 
$231.11, under the décisions referred to. So if the deposits were im- 
pressed with a trust in favor of Mitchell at the time made, on account 
of the fraud, there is no question that he is entitled to the sum claimed. 

In American Can Company v. Williams, supra, the Circuit Court 
of Appeals also cites Beard v. Independent Dist., etc., 88 Fed. 375, 
379, 31 C C. A. 563, 566, and quotes with approval as foUows: 

"The foundatlon of the right on the part of the owner of a trust fund to a 
préférence over gênerai creditors in payment out of a fund or estate that has 
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p^ssed to the assignée or Teceiver ot. an insolvent pergon; .or corporation Is 
tùat the trust f und bas been wrongfiilly conf used or Interminglèd with tlie 
property of the insolvent, or haé' been used to inerease the Value ofprbperty, 
thereby inorèasing the amount or value of the funds or estate passing into 
possession of the assignée or receivëï-} i that, if this intèrmingling had uot 
takep place, the fund passing to the receiver would hâve been ,so, much less ; 
that .the, creditors hâve pniy the r'ight to subject the property of the dehtor 
to thè'pàyment of their clainis, aiid therefoi-e the creditors cannot coinplain 
if the total fund coming Into the bands of the receiver is reduced by the 
amount necessary to niake good to the owner of the trust fund the sum which 
was wrongfully used in augmentjng , thé fund or i>roperty passing to the re- 
ceiver. Unless It appears that the fund pr estate coming into possession of 
the receiver has been augmented or bçnefited by the wrongful use of the trust 
fund, no reason exists for glving the owner of the trust fund a préférence 
over the gênerai creditors." 

Thecourt,after thèse citationg, concludes: ; 

"The Stipulation of facts failing to show that the misappropriated moneys, 
intact or converted into or commingled vs'ith other property, came into the 
hands of the receiver, the judgment ;* ♦ * is affirmed." 

The stipulated facts showed bf the misappropriated funds "drafts 
paid by the drawees' checks on outside banks made payable to the 
Fredonia Bank and paid by the former to the latter before the appoint- 
ment of the receiver." The défendant was receiver of said bank. 
The plaijitifF sent the bank drafts for collection, and the bank collected 
them, but did net account for or pay over the money. It thus appears 
that the proceeds of this class of collections w^ent into the possession 
of the bank before a receiver was appointed, but not that the proceeds 
were commingled with the funds on hand. As to the funds on hand 
the stipulation was: 

"At ail times mentioned in the complaint prior to the 20th dày of June. 
1905, the assets of the Fredonia National Bank and the assets which came 
into the defendant's hands as receiver, and which are now in his hands, ex- 
ceeded the amOunt of plaintlff's claim." 

Judge Noyés, in giving the opinion of the court, said : 

"The diiflculty is, upon the agreed statement of facts, in followlng such 
funds into the hands of the receiver. The stipulation of fàcts states merely 
that the 'assets' of the bank prior to the receivership, and which came into 
the reeeiver's hands, exceeded the amount of the plaintifC's claim. No basis 
whatever is furnished for tracing the misappropriated moneys into the hands 
of the receiver, or for holding that they were converted into, pr commingled 
with, any other property or funds in his possession. It is not shown what the 
assets of the bank consisted of. It may be that the only assets which the re- 
ceiver obtained were notes and bilis receivable, or perhaps its banking house, 
which belonged to the bank, before the transactions in question took place. 
It may be that prior to the receivership the bank used the trust funds to pay 
its debts with. It may be that thèse funds were wholly dissipated. There is 
absolutely nothing to show that they had any connection with any of the 
property which came into the possession of the receiver. The stipulation of 
facts is wholly insufflcient ta show any identity of the property followed with 
the funds sought to be chargea against it or to show that the amount of such 
property was increased or augmented by such funds. Indeed, the négative 
is not sEown. It does not appear that, if there had been no misappropri- 
ated moneys, the assets of the bank would hâve been less." 

I think the opinion in this case shows the holding to be that, where 
a bank collects paper iijtrusted to it for collection and misappropriates 
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the money coUected or f ails tô account for and.pay safne over, it is 
sufficient to show, in orderto.justify collection from the funds in the 
hands of the receiver whfen appointed, that the money s so coUected 
went into and were comroingled with the moneys of the bank ; that the 
balance of money: on ;hand was thereaf ter never less than the amount 
so coUected and misàpplied even in cases where there were large de- 
posits and withdrawals by others ; and that the balance of the moneys 
so commingled went into the hands of the receiver; but that it is not 
sufficient to show that the "assets" of the bank were at ail times 
greater than the amount misappropriated ; and that such "assets" came 
to the hands of the receiver. In short, the trust attaches to and foUows 
the commingled f und so long as any of it remains, but never attaches 
to the gênerai assets, or to funds deposited after the commingled fund 
has been drawn out. But if the commingled fund is being constantly 
augmented by new deposits and drawn upon, and the fund is not re- 
duced below the deposits in question, then it is assumed as matter of 
law that identity is established. 

It seems to be assumed that "first in, first out," and that in such a 
case as this, as shown by the table, as there was always a balance 
greater than Mitchell's deposits, it is presumed his money was in the 
moneys on hand when the bank closed. I think this more a légal fic- 
tion than a matter of fact ; but nevertheless I am bound to f oUow the 
doctrine and apply it hère on the theory that, when Mitchell's money 
was obtained by the fraudulent concealment, it was impressed with a 
trust for his benefit which attached to the gênerai fund with which his 
deposits were com.mingled, and that this trust foUowed that fund so 
long as it was never exhausted but remained greater than the amount 
of Mitchell's deposits and finally came to the hands of the trustée, even 
though it affirmatively appears that the fund may hâve been kept up 
by the deposit of thousands of dollars by other depositors who hâve not 
been paid and whose moneys were not drawn out by them. It appears 
hère that within a month of the time Stewart closed his doors $2,495.61 
was deposited by persons who did not draw it out. The évidence 
shows simply that it was deposited and not drawn out by the de- 
positors. It does not appear that Stewart did not loan it or use it for 
his own purposes. It may hâve been paid to prior and subséquent de- 
positors on checks, or it may hâve been loaned. This is equally true 
of the money deposited by Mitchell as to what might hâve occurred. 
A référence to the opinion of the Circuit Court of Appeals in Matter 
of A. O. Brown et al., 175 Fed. 769, 23 Am. Bankr. Rep. 423, 426, 
shows the extent to which that court expresses a willingness to go in 
declaring a trust as to moneys in a bank in favor of one whose prop- 
erty has been misappropriated and against the trustée in bankruptcy. 
I think I am bound to hold that there has been sufficient identification 
of the Mitchell deposits as a part of the fund on hand when the bank 
closed and that went to the trustée; that, it not affirmatively appear- 
ing that it was drawn out or paid out by any one, the balance was and 
is impressed with a trust in his favor ; and that he is entitled to an or- 
der for the payment thereof by the trustée from such fund. 

As to an allowance of costs and expenses to the claimant, this court 
has steadfastly refused to grant them against or payable out of the 
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estate "ôf tHe tânlcrupt. Çlaimânts hâving daims iagainst the estâtes 
of bahkrujits mtist establish them àt their own expense^ In ail cases 
where ihett is a substantial question as to thé right, it is the duty of 
the tirustee to défend ahd compd proof. Any other rulé will resuit 
in the dissipation of estâtes in bankruptcy in paying the costs and ex- 
pansés and attorney's fées of dâimants incurred in establishing their 
daims. What rule this court niight adopt should a tirustee unjustly 
or captrously défend a just daiirii it is not necessary to state. Inas- 
much as the spécial mastèr #as appointed by the court to take the évi- 
dence and report for the infofniaiion of the court, the amount paid 
him will be allowed and paid frbm thè bankrupt estate. 

Thei-è will be a decree with' findings of fact and conclusions of law 
according'ljr. 



In re AGNEW. 
(District Court, S. D. Mississippi, ;Jaeteon Division, ^oveinber 3, 1909.) 

L TEUSlte (§ 334*)— FOLLOWING' TE08T FcfNDS— LOSS OF IDENTITT. 

■Rlhe];* goods werè contJltioiMilly ïiold in Mississippi., jinder a contra et 
by wt^lçh ttie buyer was to |iold; tlie proçeeds in trust for ,ttie seller untll 
thé priée yfas paid, but lj.e çomialngled the proçeeds so that their Identity 
wàs lOfet, thé seller had nO prior rlght thereto as agalnst the buyer's gên- 
erai ieredi tors under thè Mlsslsslpjpl law, provlding that, where trust 
funds are commingled wlth othér funds and assets of the debtor, the trust 
is lost 

[Ed. Note.— For other cases, see Trusts, Cent Dig. Si 527, 528; Dec. 
Dlg. §,354.*] 

2. Bankeuptçt {§ 140*) — Recj^amation DP Goods— Agenct Contbact. 

Béfore ^podà in the possession of a bankrupt under an alleged agency 
contratt fôr sale can be recovèrèd by the alleged ownér, it must appear 
that thegoods were at ail titnes siibject to the owner's Control, both as to 
the selling prlce and the iB,anijéir lij which the goods should be sold, that 
there was a strict accountlng bétwe|eil the bankrupt and. the owner at the 
perlods càlled for in the agency contraet, glving the nainea of purehasers 
to whom goods had beén sold, flie tiàiount obtalned fbr them, the amount 
sold, information as to wljether the sale was for cash, or otherwise, and, 
if for notes or accounts, that the iiotes and accounts had been either for- 
; warded to, the, gwner or accpunted for by the banknipt ànd beld subject 
to the owner's orders, to be fbrwardea on demand. 

[Ed. N6te.--For other casfes,6ëe Bankruptcy, Cent Dig. § 225; Dec. 
. Dig. § 140.*]' ■ r- ^''- ' 

S. BANKEtjPTcrr (1 140*)— Réclamation op Goods-^What Làw Govehns. 

Where g(5ôds were conditioiially sold to a bankrupt in Mississippi, 
whether tjje seller was entitledto reclaim them shoul^ be determined ac- 
cording to, Mississippi la Wv /, .,.],.,.-, 

[Ed. Note. — For other c^ses, see Bankruptcy, Cent Dig. $ 225; Dec. 
Dig. § 140.*] :/ ' \ ;^,''.:, 

4. Sales (§ 472*)-7O)Nt)iTi0NÀt- Sales-^Title to Pbopebtt. 

In àccbràànée wlth the lavt^ of Mississippi, where Personal property waS 
sold condltïonally and title.fcetained in the seller Ji^flthout any right or 
Intent that the sjeller shoulcj reSeU tue same la the ordinary course of 
business,, thesieller may ret^kf possession on the buyer,'s defanlt of pay- 
aient thbùgh thç goods tiâte passéd into the hands of an innocent thli-d 
person, but, If thé goods are sold wlth a right df dispossession by thé 

•For other cases 8«e. same topiç & § numbbb lu pec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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buyer, the goods are lost to the seller wlthout référence to the interven- 
tion of third persons, and especially as to his creditors. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 1366-1376; Dec. 
Dig. t 472.*] 

In the matter of bankruptcy proceedings against J. B. Agnew. Pé- 
tition by the F. A. Ames Company for the réclamation of goods de- 
livered under a contract of conditional sale. From a referee's ordêr 
denying the pétition, petitioner appeals. Affirmed. 

FoUowing is the opinion of the référée : 
To the Hon. H. O. Niles, District Judge: 

During the administration of the above matter the F. A. Ames Company, 
a créditer of the banlcrupt, flled on January 30, 1909, its pétition as follows: 

"Now cornes the F. A. Ames Company, a corporation duly chartered, or- 
ganized, and existing, and respectfuUy represents: That heretofore it made 
and enteréd Into that certain contract, made Bxhibit A hereto, with said Ag- 
new, whereby It ships to said Agnew those certain vehicles deseribed In Ex- 
hibit B, hereto annexed and made a part of as f ully as if copied hereln. That 
in and by said Bxhibit A it was then and there contracted and agreed: 'It is 
expressly understood and agreed that ail goods on hand and proceeds of ail 
sales of goods recelved under this contract ; also ail goods hereinafter shlpped 
to the maker of this contract, îvhether the proceeds are in notes, cash, or book 
acGounts, are to be held as collatéral security in trust, and for the beneflt of 
and subject to the order of the F. A. Ames Company, until full cash settle- 
ment bas been made of our obligations due to the said F. A. Ames Company. 
The title to and ownership of ail goods shipped under this contract shall re- 
main vested in the F. A. Ames Company until the price thereof shall bave 
been pald ; but nothing in this clause shall be considered a release from mak- 
ing payments as provided elsewhere in this contract. * * * It is further 
agreed, in case of death or finaucial embarrassment of the flrm, or any mem- 
ber or indivldual making this contract, ail aceounts or notes for goods bought 
under this contract shall become immediately due and payable.' And your 
petitioner shows that those certain goods listed in said Exhibit B, hereuuto 
annexed and made part hereof as fully as if copied herein, are on hand with 
the trustée, and are the property of your petitioner, and should be set aside. 
Upon information and bellef your petitioner avers that there are certain 
notes, aceounts, and cash received by said Agnew which he holds in trust for 
this petitioner, and, with référence thereto, this petitioner is not advised, 
but prays discovery with référence to the same. Tour petitioner further 
avers that said Agnew upon Deeember 30, 1908, made, executed, and delivered 
said Exhibit B, hereunto annexed, whereby the terms and conditions eon- 
tained in said Exhibit A were ratifled and coniirmed, and your petitioner 
charges that, in pursuance thereof, it is entitled to the property herein de- 
seribed, or to the proceeds thereof, and prays that it may be aflforded the re- 
lief herein grantable. Your petitioner further avers that the purchase money 
of said goods Is whoUy unpald, and that your orator charges that said sale 
was made in the state of Mississippi, and is subject to the laws thereof in 
that behalf made and provided, and further respectfuUy represents that in 
pursuance of the statute in that behalf enacted that it is entitled to a lieu 
for said purchase money of each of said vehicles upon each of said vehicles 
respectively, as shown by said Bxhibit B hereto annexed. Wherefore, premis- 
es considered, petitioner prays that said matter may be considered by the 
court, and that said vehicles be set aside to it, or its lien established, and that 
the purchase money therefor be given, and that the discovery herein prayed 
for be made, and for such other, further, and gênerai relief In equlty and 
good conscience as may seem meet and proper, and as in duty bound," etc. 

(The pétition was sworn to by the treasurer of the clainiant.) 

Exhibit A, referred to In the pétition, is in the following words and fig- 
ures, to wlt: "The F. A. Ames Company, of Owensboro,, Kentucky, wholesale 
manufacturers of pleasure vehicles, shipped to J. B. Agnew, shipping point, 

•For other cases see same toplc & § nximber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Morton, Miss., •whenship, Sept. Ist. Ghai^ge to ^ Bâte -^ . Order 

No. 3115; Salesman, B. I>.- iBuckett ; Bated; 6/15 1908. Tenus: 30 days net. 
or the buyer has the.cptioii of settling within 30 day? from date, of invoice 
by % 60, % 90, Va 120 days note or cash, less net per cent. f. o. b. cars ori boat, 
Owensboro, Ky. Crédit O. K. [Hère follows tlie order In détail, as to num- 
ber of vehiclés. the degcElption of same, priée, etc.] AU conditions; and agree- 
mçnts wltti salesipen must be stlpulated on thls order ; verbal contraets wlU 
not be reeognized. ït Is expressly understood aud agréed tbat àll goods on 
hand and procefeds of àll sales of goods recelved under thls cohtract ; also ail 
goods hereinafter shlpped to the niaker of this coutraet, whether the proceeds 
are In notes, cash or book accounts, are to be held as collatéral security In 
trust, and for the beneflt of and sub.1eet to the order of thé F. A. Ames Com- 
pany, until full cash settlemeut bas been uiade of our obll.gations due the 
said F.. A. Ames Company.- The tltle to, .and, ownershlp. of ail goods shippod 
under thls conti-act shall remain vested In the F. A. Ames Company until the 
prlce thereof shall hâve been paid in cash, or until ail notes glven under this 
contract are paid ; but nothing In thls; clause sha,ll be çonsidered a release 
froni maklng payments as provlded elgevvhere in thls contract. It is further 
undeirstood and agreed that notes taken by the F. A. Amess Company in settle- 
mënt are not acqepted as payment but only as évidence of.lBdebtedness. We 
further agrée that a receipt from .Tcansportation Company for goods deliv- 
èred in good order shall be a release to the F. A. Ames Company, and agrée 
to look to the Transportation Company for ail losses "Oecasioned by rubbing, 
chaflng, or other damages -which may occur to goods whUe: in transit, or the 
non-delivery of any goods recelpted for. It is further agreed that in case of 
death or flnancial embarrassnient of the flrm, or any member or Indlvdual 
making thls contract, ail accounts or notes for goods bought under thls con- 
tract Shall beconie Immediately due and payable. Accepted subject to the ap- 
proval of the F. A. Ames Company. [Signed] J. B. Agnew. AU jobs wlU be 
shlpped just as speclfled âbove. Be sure spécifications are correct before sign- 
iug." 

Exhiblt B, referred to in sald pétition, Is in words and figures as follows, to 
wit: "Owensboro,. Ky., Dec; 30th, 1808. Eeceived of the F. A. Ames Company 
the foUovying vehlcles of thelr manufacture to be held by me as their prop- 
«rty and sold for theîr account. Ail goods are to be settled for when sold by 
cash-at the priées shown below or by customers' notes Indorsed by me which 
are to be turaed over to them for the full value of sales made, and when col- 
lected the excès* over priées named below are to be returned to me. The 
goods are t* be insurëd and stored by me wlthout charge to them and sales 
reported as soon as made." Hère follows a detailed Ust of vehiclés. 

The évidence developed that thepurchaser had the rlght to sell the vehiclo. 
for any sum he desired over and above the amount of the purebase prlce. 
There was no regular accounting between vendor and vendee, but there weve 
occasional remlftances in the usual course of business. At the date of bank- 
ruptcy there were 10 vehiclés on hand, which were taken into possession by 
the trustée, and where they uow are. The pétition above set forth was flleà 
as indicatéd, and the court, after considerlng the matter, denled the relief 
prayed for by the F. A. Ames Company, and ordered the property sold. 
Claimants filed thelr pétition for revlew within the 10 days in such cases, and 
the matter is how sent up for that purpose. 

It wlU be seeii by a référence to claimànt's pétition that it claims a lien for 
the purchase money — a vendor's lien — upon the vehiclés in eontroversy. Sec- 
tion 3079, Ciode Miss. 1906, is as follows: "The vendor of personal property 
shall hâve a lien thereon fOr the purchase mdney whlle it remains in the 
hands of the iifst purehaser, or of one dériving title or possession through 
him with notice that the pitrcKase mohey was unpald." Sec-tions 3080 and 
3081 provide for the method of enforcing this lien, which is by suit, trial, and 
Judgment. No action was takén by the petltloner to flx his lien before the 
filing of the pétition in bankruptcy. Certalnly the petltloner cannot after the 
flling of the' pétition in bankruptcy enforce his lien for the purchase money 
for the vehicleè in eontroversy. So that the' petltloner must recover, if at ali, 
In some other way. The schedules of the bankrupt, properly sworn to, show 
that there was no cash on hand, and the trustée in bankruptcy found none to 
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take into his possession, nor was there any évidence, from an examination of 
the bankrupt, that there were any notes, accounts, or cash held in trust by the 
banlirupt for the petitioner. On the contrary, the évidence diselosed that tbe 
banlcrupt Intermingled thèse vehieles with his other stock in trade, and that 
he sold and transferred them in the usual course of business to purehasers 
thereof, and that he from time to time made remlttances to the petitioner on 
account, the same as to any other creditors. There was no évidence of any 
accounting, or a demand for the same, between the petitioner and the bank- 
rupt, nelther was there any évidence that any demand had been made, nor 
has to thls day by the petitioner upon the trustée in bankruptcy, for the pos- 
session of any notes, accounts, or cash claimed in the said pétition to be a 
trust f und by reason of the sale of the said vehieles by Agnew. It Is the law 
of Mississippi that where such funds are commlngled with the other funda 
and assets of the debtor, that the trust is lost, and that the ci-editor cannot 
claim any such funds as a trust fund, because of such a commingllng. Bil- 
lingsley v. Pollock, 60 Miss. 759, 13 South. 828, 30 Am. St. Rep. ôSë ; Shlelds 
V. Thomas, 71 Miss. 260, 14 South. 84, 42 Am. St. Rep. 4.58; Citizens' Bank v. 
Bank of Greenvllle, 71 Miss. 271, 14 South. 456. So, then, the petitioner can- 
not recûver the proceeds of the sale of the vehieles as a trust fund. The only 
way therefore left open to it is by réclamation proceedlngs instituted after 
bankruptcy, based upon the contract of sale between the petitioner and the 
banlcrupt. 

It is the rule in bankruptcy as to goods shipped upon consignment that, 
where there Is a clear and unequivocal contract of consignment between the 
seller and purchaser, the goods will be returned to the seller by the institu- 
tion of réclamation proceedlngs. But ail the essential éléments of a contract 
of agency must unité before the goods ean be successfuUy reclalmed by the 
seller. The goods must be at ail times subject to the control and direction of 
the seller. He must control the selllng prlce Of the goods and the manner in 
which such goods shall be sold. Nothing is left to the purchaser as to the 
price he Is to obtain upon a resale. There must be a strict accounting be- 
tween the seller and purchaser at the perlods called for in the contract of 
agency, such accounting to give the names of the purehasers, the amount ob- 
tained for the goods, tbe number of vehieles sold, information as to whether 
the sale was a cash one or for a promissory note. If there be promissory 
notes or accounts in payment of the goods, such notes and accounts must be 
either f orwarded to the seller or accounted for by the purchaser, and held by 
hlm subject to the orders of the seller, to be forwarded to hlm upon demand. 
AU of thèse éléments must unité to make such a contract of consignment as 
that the goods wlU be returned to the seller in réclamation proceedlngs. 
There is no évidence in the case at bar that any of thèse things were done by 
the bankrupt, or demanded by the petitioner. But, even then, such a con- 
signment must yield to the state law. 

Can the petitioner reeover the vehieles in controversy upon the claim that 
the vehieles were sold couditlonally to the bankrupt, and that there has been 
such a breach of condition as would entitle them to the relief sought? The 
case must be declded according to the laws of Mississippi. Davis v. Cromp- 
ton, 158 Fed. 735, 85 C. C. A. 633, 20 Am. Bankr. Rep. 53 ; In re E. M. Newton 
Co., 153 Fed. 841, 83 C. C. A. 23, 18 Am. Bankr. Rep. 567 ; In re Poore (D. C.) 
139 Fed. 862, 15 Am. Bankr. Rep. 174 ; In re Tiee (D. C.) 139 Fed. 52, 15 Am. 
Bankr. Rep. 97; Mishawaka Woolen Manfg. Co. v. Smith (0. 0.) 158 Fed, 
885, ^ Am. Bankr. R«p. 317 ; In re Franklin Lumber Co. (D. C.) 147 Fed. 852, 
17 Am. Bankr. Rep. 443; Bryant, etc., v. Swofiford Bros. Dry Goods Co., 214 
U. S. 279, 29 Sup. Ct. 614, .53 L. Ed. 997, 22 Am. Bankr. Rep. 111. Authorities 
could be cited almost ad Infinltum from décisions of the fédéral courts that 
the state law must govern; and thèse citations embrace the construction of 
statutes from every state in the Union, practically. The above are but a small 
number taken from décisions of the fédéral courts construing the statutes and 
following the décisions of différent states. It matters not, therefore, what the 
Courts of hlghest resort in other states hâve declded in similar cases. The dé- 
cisions of the Mississippi court must govern the case at bar. 

There are two Unes of décisions in this state which I purpose to briefly re- 
view In this discussion. One of thèse Unes of décisions is: Where personal 
178 F.— 31 
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pioperty Is Bold wlth title retalned, the vendor may retake possession of the 
property «poB default of payment, and thls even though In the hands of Inno- 
cent tljlrd pereons, provlde4 sueh property Is not for resale. The other Une 
Is that goods sdld wlth the Jus dlsponendl by vendee are lost to the vendor, 
and espeelally soas to credltors of the latter. The two classes of décisions 
pnrsue two différent paths becaase of thls crucial question; "The test Is 
whether or not the goods a^é, held for resale In the usual course of business." 
Taklng up the flrst Une of décisions, we wlU flrst discuss the case of Ketch- 
um & Cummlngs v, Brenpan, 53 Miss. B96. In that case Brennan had sold to 
the other parties named a lot of machinery, conslstlng of englues, lathes, 
counter shaftlng, Iron planer, boller shears, ,and other machinery of like na- 
ture, ; Upon breach of condition (tltle havlng been retalned until pald for), 
^rennan sued out replevln for the property, and the court adjudged him to be 
entltled thereto. The next case Is a slmilar one, that of Duke v. Shackleford, 
56 Miss, 552. In that case Shackleford sold to Mary C. Dellahlte an engine, 
bollei, saw, and gearing foi; $725, of whîch Ç500 was pald in cash, and a prom- 
Issory note taken for the feilancei tltle bétog retalned by the vendor until 
payment of the purchase priée. Duke purchased the property from Dellahlte, 
and proceeding was Instltuted by Sliackleford against Duke to recover posses- 
sion of the same. The court; gald he was eutltled to the property. It should 
, be noted that in MIss1ss1m>1 a contract retalning tltle is not required to be re- 
corded, and the contract exhlblted In the case at bar was not so recorded. In 
the ewe pf Dederlck v. Wolf e et al., 68 Misa. 500, 9 South. 350, 24 Am. St. Rep. 
283, Dèdérlck sold and delivered to Wolfe and wife a hay press for $é50, tak- 
lng theïr promlssory notes theref or, and retalning tltle to the property until 
fully pald for. Upon breach of condition, Dederlck brought replevln against 
Wolfe for tie possession of the property, and the court held that he was en- 
tltled to the same. In the case of Gayden v. Tuf ts, 68 Miss. 691, 10 South. 53, 
Tufts sold to Jones & Watts, of Winona, Miss., a soda fouhtfeln and appara- 
tus ; the contract and several Installment notes for the purchase price thereof 
recltinç that the tltle was reserved In Tufts until ail the notes were pald. 
The contract was, dnly acknowledged and recorded. The foùntaln was placed 
in the drug store of the sald flrm, and used In their business during the sea- 
son of 1890, and until January 5, 1891, when the flrm failed, and made a gên- 
erai and voluntary assignméùt to Gayden, as assignée, foj the benefit of cred- 
ltors. The assignée conténded. In the action of replevln by Tufts, that the na- 
ture of the sale to Jones &, Watts was destrôyed, and that thç foùntaln was 
llable In ;hls, hands In fayor of çreditors by vlrtue of section 1300, Rev. Code 
1880, whlch prdvides that:' "Ail property, etc., used or acqulreâ in such busi- 
ness (the business of a trader) shall, as to the credltors of such person, be lla- 
ble for his dèbts, ànd be In ail respects treatèfl in favor of hls credltors as his 
property." The Suprême Court held that the assignée held by the same tltle 
by whlch hls assignors dld, aild that Tufts was entltled to the property. In 
the case of Tufts v.. Stone, 70 Miss. 54, 11 South. 792, replevln was brought 
by Tufts to recover a sod^ foùntaln and apparatus dlstrained for rent by 
."Mts. D. a. Stpne, as the property of Maxtz Bros. Tufts bad sold the soda 
fountaîn to ï^^^tz, taklng promlssory notes theref or, and retalning tltle to 
the property, Unitil fully pald for. The Instrument was dtily acknowledged and 
reCQrded. in 1891 Martz B.i;oSr made a gênerai assignment for the benefit of 
thelr credïtorà^ kûd this property, along wlth theIr other assets, was turned 
^ver to thetr assignée. Tilfts brought hls action of replevln, ànd the Suprême 
Ôourt held that Àe was entltled to the. pi'operty by vlrtue of his contract 
In tfie caisè pt Jburney v. PriesÛy, 70 Miss. 584, 12 South. 799, Joumey 
owned an unillvlded oue-thlrd ipterest in the livery stable business of Cov- 
Ington & Joumey. On Janûary 18, 1892, he sold to B. F. BilUngsley, who 
became the partner of Covln^on, and the. business was cohtlnued under the 
flrm name o;f Oovington à BilUngsley. BUlingsley pald $1,000 in cash, and 
gave hls proifaiisspty note fotthe balance, whlch note prdvlded that It was for 
the pUrdhâseiinoijey of Joui^éy's one-thlrd Intérest in thé business, and that 
tltle to the Éiàttié was reséïvéd and retalned In Joumey until fully pald for. 
The contract Was not acknowledged or recorded. BilUngsley took possession, 
and, wlth Covington, contlnued the business. Subsequently BiUingsley sold 
hls one-thlrd Intérest in the business to W. M. Priestly, who purchased and 
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pald for the same withont notice of Journey's clalm. Journey filed his bill 
in the ehancery court, sètting up the facts above stated, and averred that Bil- 
lingsley's note was due and unpald, and prayed that the undlvided one-third 
interest In the partnership effects sold by Billlngsley to Priestly should be 
subjected to the payment of the sald note. The Suprême Court upheld the 
transaction between Journey and Billlngsley, and declared the complainant 
entltled to the relief prayed for. In the case of Young v. Salley, 83 Miss. 362, 
35 South. 571, Young brought replevin against Salley for one sorrel, blazed- 
faeed mare, because of the foUowing contract: "Sixty days after date 1 prom- 
ise to pay to D. B. Young sixty-flve dollars for one mare, the tltle of sald 
mare la to remain in D. B. Young until paid for. This 8th July, 1902. 
[Signed] T. J. X. Harper." This contract was not acknowledged or recorded. 
Harper sold the mare to Salley withont having paid for the same. The court 
held that Young was entltled to the animal. In the case of Watts v. Ains- 
worth, 89 Miss. 40, 42 South. 672, 119 Am. St. Rep. 700, Ainsworth sued ont 
a writ of replevin against Watts for a mule, which had been sold by Ains- 
worth to one Fletcher, and by the latter sold to Watts. Fletcher executed hls 
promissory note to Ainsworth, in which note the tltle to the mule was re- 
tained untU pald for. Default was made in the payment of the same, and the 
court held that Ainsworth was entltled to the possession of the property. 
In the case of Champenois v. Tinsley et al., 90 Miss. 38, 42 South. 89, one 
Cunningham bought a mule from Champenois, and gave hls note for the pur- 
chase priée, wlth tltle until paid for. Contemporaneously Cunningham exe- 
cuted a trust deed to secure the payment of the note, which trust deed In- 
cluded the mule, and also other property. Before the deed of trust was re- 
corded, Cunningham sold the mule to an Innocent purchaser, and, after three 
or four successive sales, it came into possession of the Tinsleys. The note not 
being pald at maturlty, the mule was taken from the Tinsleys by the trustée 
in the deed of trust, sold by him, and bought by Champenois. The Tinsleys 
brought replevin. The court held that Champenois was entltled to the pos- 
session of the mule, and that he had walved nothlng by taking the deed of 
trust. In the case of Fairbanks Co. v. Graves, 90 Miss. 453, 43 South. 675, the 
Fairbanks Company sued Graves In replevin to recover a gasoline engine sold 
by plaintilï to the Freeman Service Company, from whom Graves purchased 
the engine. The Freeman Service Company executed its promissory notes, 
along wlth a certain other written contract, to the Fairbanks Company, which 
contract and notes provided for rétention of tltle until paid for. Default be- 
ing made in the payment of the purchase price, the Fairbanks Company 
brought replevin against Graves, and the court held that it was entltled to 
the possession of the same. 

A careful reading of the above cases will show that in each and every one 
the property, the title to which was retained until paid for, was sold to the 
purchaser, not for the purpose of resale by such purchaser, but to be used by 
such purchaser in his business, be it that of a sawmill, a dispenser of soda 
water, the business of a Uvery stable (hlrir^ out teams and doing a drayage 
business, and feeding animais for pay), or what not, but not for resale in the 
usual course of trade. In those cases above referred to wherein sawmlU ma- 
chlnery was sold, and was the subject of litlgation, it will be seen that the 
property was to be used, and was used, in the opération of a sawmlU business, 
and not to be resold by the purchaser thereof. In those where horses and 
mules were sold the purchaser thereof was not engaged In the business of buy- 
ing and selling mules, but in each and every case he purchased the animal 
for use, and not for resale. In the soda fountaln cases, supra, the fountains 
were sold to the purchaser, not for resale by him, but for the purpose of dls- 
pensing soda water therefrom to customers. In the Fairbanks Case, supra, 
the Freeman Service Company was engaged in the plumblng business, and 
used the gasoline engine in controversy in conductlng that business. They 
were not engaged in the business of selling gasoline englues, but in the plumb- 
lng business, and the engine was a neeèssary implement to the proper conduct 
of that business. Now, having shown that in each of the above cases the pur- 
chasers of the properties mentioned were not engaged in the business of buy- 
ing and selling such properties, but that they were bought for use as a fixture, 
so to speak, dr a necessary Incident to their business, and not for resale, let 
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US now take up those caaes where perspnal property was sold, with title ve- 
tained, but the property was sold to the pjjrchaser for the purpose of resale 
by him., 

The first case is that of Oolumbus B;uggy Co. v. Turley & Parker, 73 Miss. 
529, 18 South. 232, 32 L...E. A. 200, 55 Am. St. Eep. 550. We ask a careful 
reading of that case, beoause It is the enterlng wedge that séparâtes the dé- 
cision^ upon this subject iato two classes. In the Turley Case, sypra, J. M. 
Sioitha, ordered of the ColumbusBuggy Company, of Ctolumbus, Ohlo, a certain 
lot of ' -«ehicles as per the following instrument: "Natchezs Miss., April 7, 
1894, Columbus Buggy Cto., Columbus, Ohio— Please ship to J. M. Smitha the 
following goods at once, at the priées herein speclfled, and for whlch we agrée 
to give our note, on receipt of involee, payable as per terms stated below. 
This order is not subject to couutermand. *• , .^ * AU goods on hand and the 
proeeeds of ail sales of goods received ijnder this contract, whether the pro- 
céda lam in cash, notes or book accoijnts> ,we, as agents of Columbus Buggy 
Co.i agrée to hold the same in trust for the benefit of and subject to the order 
of Columbus Buggy Co. until we hâve paid in full, in cash, ail our obligations 
of whatsoever nature now due or yet to become due to the said Columbus 
Buggsr.GOi And the sale and disposition of ail goods received. under this con- 
tract it is hereby mutually agreed shall be made and the proeeeds thereof heia 
by us as the agents of said Columbus Buggy Co. The title to and ownership 
of ail goods received or shipped under this contract shall remain vested in Co- 
lumbus Buggy Co., but nothing in this clause to release us from making settle- 
ment and payment of our obligations as herein proyided. We accept the same 
terms on ail further orders we may send yoU during the year. No agreemeut 
or understanding with agents will be recpgnized uuless noted in the order. 
The conditions of guarantee published in your catalogue are hereby aeknowl- 
edged as binding with référence to the order, (Subject to approval of the home 
office.) [SignedJ J. M. Smitha." The vehicles in controversy were a part of the 
goods received by Smitha on this order. Smitha, heing insolvent and in failing 
circumstances, and owing the banking house of Brltton & Koontz the sum of 
$1,700 upon notes dated Pebruary 27, 1894, and January 11, 1895, shortly 
failing due, on which Turley & Parker were accommodation indorsers, pro- 
posed to Turley & Parker that as he, Smitha, would be unable to meet saie 
notes at maturity, and as they would bave them to pay, that if they, Turley 
& Parker, would take up said notes and assume certain other obligations ow- 
ing by said Smitha, he would make them a blU of sale to the property in con- 
troversy. Turley & Parker did take up the said notes by the payment of 
$1,700, and assumed the payment of $600 due by Smitha for rent in arrears, 
whereupon Smitha on Pebruary 16, 1895, in considération of receipt In full 
for the $1,700 paid by the said défendants, and the assumption of the payment 
of said $600, sold his business, ineluding carriages, horses, book accounts, etc., 
to Turley & Parker. The facts in that case show that Smitha was not only 
engaged in the business of a livery and sale stable, but that he was eugaged 
in the business of selling carriages, buggies, etc., and that the only sign used 
at the place of such business was "J. M. Smitha, Proprietor," and that the 
property in this litigation was used and acquired in that business. The court 
held that as to Smitha's creditors the property was liable for his debts, and 
was in ail respects to be treated as his property in favor of his creditors. The 
court said: "They [the creditors] might hâve subjected it [the property in 
controversy] to their demands by proceeding at law to judgment and exécu- 
tion, and what the law^ would bave done it was permissible for the parties to 
do." The court said further: "As to the debt of $600 due by Smitha for rent, 
and assumed by appellees, section 4234, Code of 1892, bas no applicabillty. To 
the extent of this $600, Turley & Parker were purchasers. This brings us to 
the remaining contention, viz. : Can the purchasers be protected in their title 
to the property thus acquired from Smitha against the claim- of appellants, 
Smitha's vendors, who, by their written contract with Smitha, retained title to 
the property conditionally sold him until the purchase price should be paid, 
Smitha being a trader actively engaged In the business of hiring and selling 
carriages and buggies, and having authorlty in the contract itself to sell ? The 
propounding of the question discloses features which distinguish the case from 
those where the conditional sale is made of articles for the use and consump- 
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tlon of the buyer, or where the property is not sold to a trader presumptlvely 
for resale, but for the use of the buyèr. Thç books, Including our own state 
reports, abound in cases of thèse chàracters,,and the rule is well settled that 
hère in such cases the title. of the conditional seller will be protected. The 
présent case is wholly unlike any heretofore decided in this court, and must 
be determlned independently of former adjudications. In the case before us, 
the vehiçles were presumably sold to Smitha for resale. The course of business 
and common observation would, perhaps, cause that presumption. The seller 
has, In its contract, expressly authorized a resale by its vendee. True, the 
contract shows a rétention of title in the seller until payment is fuUy made, 
but true, àlso, Is it the seller has authorized the buyer to resell. To resell was 
one of the two purposes had in view by both parties to the contract. Now, 
what eflfect shall be given to thèse conflicting and inconsistent ternis of the 
contract î And especially what effect shall be glven to thèse inconsistent terms 
when the buyer is not only apparently clothed with ail the indieia of owner- 
ship, but when, by the contract itself, the jus disponendi is unequivocally con- 
ferred on the buyer? It would seem that only one answer can be returned 
to thèse questions. To permit the vendor In a conditional sale of personal 
property bought in the course of trade for resale to retain title and at the 
same time authorize the buyer to resell would operate as a fraud upon innocent 
purchasers. This case falls within a well-recognized exception to the gênerai 
rule tfiat no one can convey to another any better title than he hlmself has. 
Kenjamin, in his work on Sales, §§ 448, 449, states with perspicuity this excep- 
tion. In section 448, vol. 1, 4 Am. Ed., the author uses this language: 'The 
seller may be estopped from claiming title against a bona fide purchase f rom the 
buyer in possession by giving the buyer évidence of title or authority to sell.' 
And In the succeeding section an elaborate citation from Leigh v. Rallroad 
Ck)., 58 Ala. 165, is made, in which this exception to the maxim, Nemo dat quod 
non habet, is strongly presented. Said Brlekell, C. J., in that case: 'If the 
person intrusted with the possession of the goods and with the indieia of own- 
ershlp or of authority to sell or otherwise dispose of them in violation of his 
duty to the owner, sells to an innocent purchaser, the sale will prevall against 
the right of the owner.' To the same efCect the following cases will be found: 
Wilder v. Wilson, 16 Lea (Tenu.) 548 ; Winchester Wagon Co. v. Carman, 10!> 
Ind. 31, 9 N. E. 707, 58 Am. Rep. 382; Ludden v. Hazen, 31 Barb. (N. Y.) 650; 
Fitzgerald v. Fuller, 19 Hun (N. Y.) 180 ; Cole v. Mann, 62 N. Y. 1 ; Armington 
V. Houston, 38 Vt. 448, 91 Am. Dec. 366 ; Rogers v. Whitehouse, 71 Me. 222 ; Bur- 
bank V. Crooker, 7 Gray (Mass.) 158, 68 Am. Dec. 470 ; Hasklns v. Warren, 115 
Mass. 514; McMahon v. Sloan, 12 Pa. 229, 51 Am. Dec. 601. The only case 
seen by us in direct conflict with the view which we adopt as the Sound one is 
that of Lewis v. McCabe, 49 Conn. 141, 44 Am. Rep. ^17. But that opinion 
seems to bave rested largely upon the Idea that the contract in the litigatlon 
was made upon and induced by the spirit and drift of the former Connecticut 
décisions in similar, though not identical, cases. Near the conclusion of that 
opinion this language is employed: 'Possession, with the jus disponendi added, 
has been regarded by many courts as sufflclent reason for declarlng a contract 
eolorable and fraudulent without regard to the real intent of the parties. 
Bump on Fraud. Conv. 123, and cases referred to. We concède that there is 
much force in the reasoning supporting such a rule, but, at the same time, we 
must bear in mind the spirit and drift of our own décisions, as they may bave 
induced the making of such contracts.' Many states hâve of late years enacted 
a statute requiring the recordation of contracts in which title is retained in the 
vendor, and many adjudications may be found under such statutes, but the 
cases cited by us were deelded independently of statute, and, as it appears,, 
before the enactment of statutes." 

In the case of Parry Mfg. Co. v. Dowenberg, 88 Miss. 532, 41 South. 65, the 
Parry Manufacturlng Company turned over to W. H. Harvey, of St. Joseph, 
La., a lot of vehiçles under a contract reserving title, but giving bim the power 
to dispose of them as their agent, allowing hini commissions as such. and re- 
quiring reports from him ; he being a gênerai merchant. He became indebted 
to Lowenberg and others, and shipped to Lowenberg, a creditor. at Natchez, 
Miss., a lot of the vehiçles, with instructions to sell them and to distribute the 
proeeeds pro rata to his debts to that firm and to his other creditors. The con- 
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tract reservla,g tltle was not recorided, and Lowenberg and the other parties In- 
terested iiad- no notice of it, an|î Ijelieyed that Harvey had the only claim to 
the vehlcles. The Parry Mann^acturlng Company brought replevln for the 
vehicles. The Suprême Court sald: "We are unwiUlng to extend the rlghts of 
the owner who turns over property wlth réservation of title, but givlng the 
Jus disponendi, beyond the présent Umlts allowed by the authôrities. This 
courf ha^ héld in Columbus Buggy Co. v. Turley, 73 Miss. 537, 19 South. 232, 
32 L. É,. A. 360, 55 Ajn. St. Rep. 550,.under like clrcumstances, that a eredltor 
taking from tlie bolder one of the articles in payment of a debt due to him 
got a gopd title. In the case before us ï. Lowenberg & Co. were not mère naked 
trustées, but interested In tliat they were credltors, and were to get their 
share of the proceeds in payineiit pro tanto of the debt due them. So we think 
the title passed from Harvey to them In the case uow in hand." 

The )bapkruptcy law contemplâtes equal distribution of the assets to the gên- 
erai çreditors, share and share alike. Such a distribution was made in the 
Parry ;C3ase, though no bankruptcy proceedings were had. The debtor turned 
over ail of his property to a créditer, making him his trustée, and direeting 
that he distrlbute the proceeds ràtably among his creditprs: The bankruptcy 
law does the same. Agnew flled a voluntary pétition in bankruptcy, and 
turned over ail of his assets to the court, to be distrlbuted among his credltors. 
Note how like the contra et in the Columbus Buggy 06. Case, supra, is the con- 
tract exhibited In the case at bar. Thèse vehicles were sold by the F. A. Ame.s 
Company tp Agnew for the purpôse of resale, the good's were resold in the 
usual course of business, and, sinceAgrièw had the jus disponendi, It passes 
to the trustée for the beueflt of eréditors. In the case of Fairbanks Oo. v. 
Graves, supra, ihe Suprême Court held that that case did not fall within the 
rule announçed by the case of Coluinbùs Buggy Co. v. Turley, supra, and the 
court said further: "There Is uothing in the law whleh prohiblts one nier- 
chant from selling an article of merehandise to another merchant with réser- 
vation of title until the purcbase money is pald, unless the article sold is meant 
to be resold, or is of such character as that, it may be fairly Inf erred, when the 
sale Is made, that the purpose of the purchase is to resell it." The contract In 
controversy appears elearly fo be one of conditional sale. If it be so, then, 
under the authority of the Columbus Buggy Co. Case, and the Parry Case, su- 
pra, this contract is void as to credltors. But if mlstaken In thls, and it 
should be held that this contract Is a mortgage, and not a conditional sale, then 
the petltioner must fail, beCause such a mortgage Is Invalld as to çreditors, 
under the authority of Bélknap v. Lyell, 89 Miss. 197, 42 South. 799. If it 
should be hèlû that the clause iû the contract exhibited in the Instant case, 
whleh prpvlàes that the notes, cash, and accounts shall be considered as the 
property ,'of the F. A. Ames Company, Is a pledge or a mortgage, with a trust 
feature attached thereto, we say that the petltioner mUst fail for two reasons: 
The trust is Ipst, beeause of the commingling of the proceeds of the sales with 
the otlier assets, and possession of the notes, accounts, ând cash representing 
such sales weie not demanded or takeii possession ôf by the petltioner, or 
anythlng dohe by him to procure such assets. Under the authority of the 
Belknap CSase, ' supra, the court held that a mortgage on a debtor's stock of 
goods was âbstflùtely void. It çannot be sald that the petltioner herein should 
be denied the prayer of its pétition beeause the rlghts ofthird persons are not 
affected, sincè our court has lield in the Parry Case, supra, that tlie rlghts of 
no third persoii were lu jeopardy except those of the credltors of the debtor, 
Harvey. Petltioner in the instant case claims that, beeause the vehicles sought 
to be reclalmed hère bave not passed into the hands of innocent purchasers 
for value, the coiitroversy herè is one dlrectly betwéen the F. A. Ames Com- 
pany and the bankrupt, and that no thlrd person is concerued. In the Parry 
Case, supra, tie vehicles were turned. over to Lowenberg, to be sold, and the 
proceeds tô be distrlbuted among tlie debtor's credltors, share and share allke. 
The rlghts of nb third person were coheerned in that case, and yet thé court 
held that the credltors were entltled to the proceeds of thé sale of the vehicles. 

I think the rullng heretofore made, denying the prayer of the pétition, and 
direeting a salé of the vehicles, should' l)e uj)held. 

Green & Green, for petltioner. . 
Alexander & Alexander, for trustée. 
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NILESj District Judge. Corning on to be heard the matter of ap- 
peal by the F, A. Ames Company from a décision of the référée herein 
in disallowing its pétition for réclamation of a certain lot of vehicles in 
the hands of the trustée in bankruptcy of the estate of J. B. Agnew, 
bankrupt, and the court having duly considered the said matter and be- 
ing of opinion that the décision of the référée was correct and that the 
said décision should be affirmed, it is therefore ordered that the said 
décision be, and it is hereby, affirmed, and the trustée is directed to 
sell the said vehicles according to law, and to distribute the proceeds of 
said sale to the creditors of said estate. 



In re C. J. McDONALD & SONS. 
(District Court, D. Soutli Carolifla. Marcli 14, ]910.) 

1. Bankbtjptcy (§ 165*) — Préférences— Mortgages. 

Wlietlier a mortgage executed by a bankruiit and assigiied to a bank 
oonstituted an invalid préférence niust be deterniined by its effect, and 
not by its form, niider the rule tbat tbe court looks at results, and not at 
tlie ways by whicli tliey are accompllslied. 

[Ed. Note. — For otlier cases, see Bankruptcy, Dec. Dig. § 165.*] 

2. Bankeuptcy (§ 166*) — Préférences— Notice of Insolvency. 

A créditer of a bankrupt receiving security under circumstances indi- 
eating that his debtor is insolvent is required to exercise ordinary pru- 
dence to ascertaln such fact ; and, if he fails to investigate, he is charge- 
able on an issue as to whether such security constltutes a préférence 
with ail the knowledge which it is reasonable to suppose he would hâve 
aequired if he had made inquiry. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 255, 256 ; 
Dec. Dig. § 166.*] 

3. Bankbuptot (§ 166*) — ^Pbefebences— Knowledge of Insolvency— Secu- 

BITY. 

A bankrupt, while insolvent and largely Indebted to a bank, desired to 
purehase the stoeli of G., wllo was also indebted to the bank in Septerii- 
ber, 1908, but wns not permltted by the bank to do so except on securiug 
the bank's claim. This was accouiplished by the bankrnpt's executing a 
chattel mortgage to G. on both the stock so purchused and the bankrnpt's 
original stock, which G. trausferred to the bank to be beld as security for 
the banlc's entire debt. ïhe bankrupts at this tinie were not only insol- 
vent, but were being pressed for paynient, and liad largely niisrepresented 
their assets and crédit rating had beeu withdrawn. On October 27th tol- 
lowing they filed a voluntary bankruptcy pétition, Hehl that, in the ab- 
sence of évidence on behalf of the bnnk that its offlcers had no knowledge 
of the bankrupts' insolvency, it would be presunied that they had such 
knowledge, and that the mortgage was invalid as a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
C. J. McDonald & Sons. On pétition to review a referee's order es- 
tablishing the validity of a mortgage to B. R. Casque, in so far as 
it attempted to secure the claim of the Bank of Marion. Reversed. 

B. A. Hagood, for Bank of Marion. 

Montgomery & Lide and J, W. Johnson, for creditors. 

*For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BRAWLEY, District Judge. The référée hasfiled an able and 
elaborate report reviewing with careful discrimination tiie numerous 
décisions on the questions involved, and, if his view of the facts is cor- 
rect, his conclusions are irrésistible; but my mind, very reluctantly, 
refuses assent to his conclusions, and it is my duty to décide the case 
in accordance with my own judgment and conscience. The rule is 
upon ah appeal from a référée to accept his conclusions on questions 
of fact, unless the same are manifestly erroneous, and that is because 
he hears thé testimony, can note the demeanor of witnesses, and is 
in a better position to détermine the weight of the spoken words. If 
there was any conflict in the testimony, any question the determina- 
■tion of which was afïected by the credibility of witnesses, I would re- 
fuse to disturb his conclusion. Such is not the case hère, for there is 
no conflict in the testimony, and the case tùrns upon the inferences.to 
be drawn from the proved or admitted facts, and Ican no more es- 
cape drawing my own inferences than from the performance of any 
other judicial duty. 

McDonald and his sons lived ùntil a few years ago on a small f arm, 
containing' something over 100 acres, near the town of Marion. The 
title to this farm was in his wife. In the autumn of 1905, they com- 
menced business in the town on a capital of $700, which was advanced 
by the father, who shortly afterwards put in $300 of money which 
he said be obtained from his wife in payment for the live stock on the 
farm. The business commenced in September, 1905. E. B. McDon- 
ald, the son, seems to hâve been the chief manager of it. They began 
borrowing money from the Bank of Marion shortly after they com- 
menced business. The exact amount then borrowed is not stated, but 
it appears that they borrowed from time to time, giving chattel mort- 
gages on their stock of merchandise as security. So far as appears 
from the testimony, the only money ever paid on thèse loans was $250, 
some time in 1906. In the autumn of 1908 they were indebted to 
the bank on two notes, one for $1,411, dated October 18, 1907, the 
other for $1,725, dated January 15, 1908, and pledged their entire 
stock of merchandise and ail accretions thereto as security. Thèse 
notes, which were in the nature of chattel mortgages and hâve been 
so denominated by the référée, were not recorded. The référée con- 
siders the fact that the Bank of Marion did not record thèse chattel 
mortgages as évidence that the firm was in good crédit. Another in- 
ference mîght be drawn from this circumstance, and that is that, hav- 
ing begun in the autumn of 1905 to make advances, the amount of 
indebtedness had so increased at the time thèse notes were given that 
the putting of the mortgages on record would destroy their crédit, 
and thus render improbable the collection of the debt. In the sum- 
mer of 1908 the creditors of McDonald & Sons began to press them 
for payment, and in the autumn some of them commenced suit. In 
July of that year Bradstreet & Co. withdrew their rating. There is 
no testimony that the Bank of Marion had knowledge of this action 
on the part of Bradstreet, but, inasmuch as the référée lays great stress 
upon, and repeatedly refers to, the good faith of the transaction here- 
inafter to be considered, it may be as well to say, as throwing light 
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upon the character of the McDonalds, that in their statements to 
merchants for the purpose of obtaining crédit tliey had in February, 
1907, claimed to be the owners of real estate to the value of $10,000, 
and in February, 1908, they made a statement to Roberts and Hoge of 
Richmond, Va., that they owned real estate of the value of $15,000, 
and that they had surplus assets over and above their total liabilities 
of $24,200, the truth being that they had no real estate whatever, the 
small farm on which they had lived having years-before been transfer- 
red to the wife of C. J. McDonald. In July, 1908, they obtained from 
creditors vi'ho were pressing them extension of the time of payment, 
and during that year they had several spécial sales for the purpose of 
raising money, which they say they applied to the payment of their 
debts, as far as they could. In the autunm of 1908, with the view of 
getting a larger storehouse, they began negotiations with B. R. Cas- 
que, and on September 9th bought out Gasque's stock of merchandise 
at 85 per cent, of its value, giving a mortgage upon the Gasque's stock 
and upon their own stock of merchandise to secure the payment. 
Gasque, it seems, was indebted also to the Bank of Marion, and con- 
sulted Mr. Mullins, président of the bank, with regard to the transac- 
tion, and Mr. Mullins was unwilling to consent to it, unless the debt 
of the McDonalds to the bank was secured. This condition was com- 
plied with. The mortgage was executed and assigned to the Bank of 
Marion. The McDonalds fîled their voluntary pétition in bankruptcy 
October 27, 1908. The stock of merchandise covered by the mort- 
gage, which included both the Gasque stock and the McDonald stock, 
was sold by the trustée after due advertisement, and bought in by the 
Bank of Marion for $12,843.90, which was the amount due upon the 
bank's mortgage, together with the estimated costs of the bankruptcy 
proceedings, a payment of something over $2,000 having been made to 
the bank in October. The amount due by the McDonalds to the bank 
on September 9, 1908, was $3,737.22. The bankrupts had no other 
assets than the stock of merchandise described in the mortgage. The 
unsecured indebtedness of the bankrupts is $17,354.46, being prin- 
cipally for merchandise purchased in 1907 and 1908, mo.st of it in 1908. 
If the referee's judgment is affirmed, the Bank of Marion will be 
paid in full. The other creditors will receive nothing. The mortgage 
to Gasque to secure payment of the stock of goods sold at the time 
being for a présent, fair considération, is by the terms of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S, Comp. St. 
1901, p. 3418]) unassailable, but, in so far as the mortgage was in- 
tended to secure to the Bank of Marion payment of indebtedness in- 
curred long before, it stands upon a différent footing. If it had been 
gtiven directly to the bank less than two months before the voluntary 
pétition in bankruptcy, he would be a bold person who would attempt 
to sustain it. Every créditer who attempts to secure himself in such 
circumstances must know that he tal<es a title liable to be assailed; 
that the design of the bankruptcy act is to secure equality among cred- 
itors, and every transaction within the four months anterior to bank- 
ruptcy is open to investigation. By the terms of the act a person 
"shall be deemed to hâve given a préférence if, being insolvent, he bas- 
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withîfl four months bèforé thefiling of the pétition * * * made a 
transfef of any of his property, and the effect of the- transfer will 
be to éhable any one of his creditôrs to obtain a greater percentage of 
his debt than any other of StiGh creditôrs of the same class, and if a 
bànlcrupt shàll hâve given a préférence and the person receiving it, 
or to be benefited thereby, shàll hâve had reasonable cause to believe 
that it was intended thereby to give à préférence, it shall be void," 
etc. That there was a préférence in fact cannot be gainsaid. The 
Bank of Marion secures its whole debt. The other creditôrs get 
nothing; : riot even enough to reiiïiburse them for the postage on the 
mailing ôf their claims. That the bankrupts were insolvent at the 
time the miôrtgage was given ig not disputed. The inévitable effect of 
the transfer being to give the bànk a préférence, it must be conclu- 
sively présumed that it was intended. 

The bnly question, then, is whether the bank had reasonable 
.cause tô believe that it was intended. It can make no différence 
that the môrtgage was given tô Gasque, and by him transferred 
to the barik; The effect was to prefer the bank, and the trans- 
action must be determined by its effect, and not by its form. The 
court must look at results, and not at the devions ways by ^i^hich 
they are âccomplished. It is not every transaction or transfer of 
property Wîthin the four months period, the effect of which is to 
give a préférence, that is vôid. I so held in Tindal's Case, 155 Fed. 
456, citèd by the référée.- In that case Harby, one of the preferred 
creditôrs, lived in another county. He testified that he did not be- 
lieve that the bankrupt was irisolvent, and had no ground for believ- 
ing that the nibrtgage was intfended as a préférence. The référée 
found as a fact that the créditer had no knowlèdge of the real pecu- 
niary condition of the bankrupt, nor reasonable ground to believe 
that the môrtgage was intended as a préférence, and, after a carefui 
consideratiort of the testimohy, I concurred in this finding, and so as 
to the ôthér môrtgage, which was sustained, the mortgagee living 
in a différent County, and there being no testimony that she was ac- 
quainted with the bankrupt's actual condition. One of the mortgages 
was set asïde bècause under the proofs the creditor had reasonable 
cause to believe that the préférence was intended. The président of 
the Bank of Marion is a lawy^r. There is a strong presumption that 
lawyers and bank présidents in a town of that size are tolerably well 
acquainted with lihe pecuniary condition of merchants and others with 
whom they are doing business. The bank must hâve known that the 
McDonalds started business on a verysmall capital. They were small 
farmers in the neighbôrhood of- the town, and the bank began mak- 
ing advanceS to them in the autumn of the year 1905, when they be- 
gan busiriessr It must hâve known. that they had no real estate, and, 
although there' is nothing to impute knowlèdge to the bank that the 
McDonalds' iri order to obtain cuedit outside the state were making 
false représentations that they owned $15,000 of real estate, yet the 
fact that they had little capital must certainly hâve been known to it. 
Its own debt was not reduced by payments. On the contrary, it was 
increasing; 'In January, 1908, as appears from the notes, it amounted 
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to $3,136. In September, when the mortgage was given, the amount 
due was $3,737.22. This is a large sum for people like the McDon- 
alds. The testimony is that the McDonalds were pressed by their 
creditors in the summer of 1908, and that they secured extensions 
from their creditors. It does not appear that any suits were actually 
brought until some time in September, after the date of the mortgage, 
but before it was put on record, but it is scarcely to be beheved that 
a bank président and a lawyer, in a town the size of Marion, should 
not hâve had some information that the McDonalds -yvere in a straight- 
ened condition. It is not unlikely that accounts falling due were sent 
to the banks for collection, for such is the custom of business. There 
is no testimony on the part of the bank that it did not know, or that 
it did not hâve reason to know, what was the actual condition of the 
McDonalds, and it seems to me that the circumstances ail show that 
Mr. MuUins, the président of the bank, traveled as near to the edge 
of actual knowledge as it would, be possible for him to go without 
obtaining it. While the transaction with Gasque was somewhat un- 
usual, there is not enough to impeach it, although the results proved 
unfavorable to the creditors generally. It appears that he, too, was 
indebted to the bank; that he bought his stock of goods a few years 
before, when he began business, from Mr. Mullins, and it appears 
that he is solvent, but that Mr. Mullins as président of the bank was 
unwilling that he should make the deal with the McDonalds, without 
providing for the payment of McDonalds' indebtedness to the bank. 
The leamed référée says : 

"While the situation in wlileh the hank flnds itself might lie peculiar, yet 
there is a total f allure of any testimony impeaehing the good falth of this 
transaction. On the otlier hand, the testimony flrmly establishes the entlre 
good faith Of the transaction." 

, It is fair to assume that the référée means by this language that 
the purchase of Gasque's stock and that the mortgage to secure it 
wâs in good faith. That may well be. He surely cannot mean that i 

"the testimony affirmatively establishes the entire good faith of the j 

transaction," in so far as it affects the préférence to the bank, for i 

there is an entire absence of testimony tending to establish that point. ' 

There is no évidence of "good faith" in so far as the gênerai creditors 
are cbncerned. On the contrary, abundant and uncontradicted évi- 
dence that the bankrupts obtained crédit outside of the state by false 
représentations of their condition ; that as làte as February, 1908, 
they claimed to be owners of $15,000 of real estate, when they had 
no real èstate whatever; that they claimed that their total indebted- 
ness was only $3,500, when their indebtedness to the bank alone was 
over $3,100 ; that they had a surplus of assets over ail liabilities of 
more than $24,000. On September 9th ail of their property is con- 
veyed in such a way as to secure payment in full to one favored 
creditor, and 48 days thereafter they filed their pétition in bankruptcy. 
This bald statement of undisputed facts shows utter lack of "good 
faith," unless the preferring' of a favored creditor is in itself évi- 
dence of good faith. Discussion to show that the effect of this mort- 
gage was to give the bank a préférence over ail the creditors of the 
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bankrupts js unnecessary. That the mortgagor was insôlvent at the' 
time stands confessed. That this transaction was a fraud upon alf 
the other cfeditors is self-evident, but under the law the transaction 
must stand, and the party benefited thereby may hold his préférence, 
tinless he had reasonable cause to believe that the mortgagor was 
insôlvent at the time the préférence was given. 

Actual knowledge is not made the criterion ofproof in such cases, 
nor is it flècessary that it should appear that the bank actually beHeved 
that thè mortgagor was insôlvent, but the true inquiry is whether Mr. 
Mullinâ, a$ président of the bank, a lawyer, and business man of ordi- 
nary prudence, sagacity, and discrétion, had reasonable cause to be- 
lieve that the debtor was insôlvent, in view of ail the facts and cir- 
cumstances, and, as it appears that the debtor was in fact insôlvent, 
it seems to me clear that the cii^cumstances were such as would put 
a perSon of ordinary prudence and discrétion upon inquiry, and that 
it was his duty to make ail sûch reasonable inquiry, and that there 
were such means of knowledge as would hâve enabled him to ascer- 
tain the true state of the case. A creditor, under thèse circumstances, 
is required tô exercise ordinary prudence, and, if they f ailed to in- 
vestigate, they are chargeable with ail the knowledge which it is rea- 
sonable to suppose they would hâve acquired if they had performed 
their duty in that regard. Positive proof of collusion between debtor 
and creditor, by which one may be preferred, is not generally to be 
expected, and for that reason, among others, the law allows a resort 
to circumstances as the means of ascertaining the truth, and the rule 
of évidence is well settled that circumstances inconclusive if separately 
considered may by their joint opération, especially when corroborated 
by moral coïncidences, be sufficient. Signs of insolvency were too 
many and too marked not to warn the président of this bank that he 
was getting a prohibited advantage over other creditors, The facts 
are so persuasive that they would hâve given reasonable ground for 
suspicion to persons far less astute and less accustomed to the ways 
of business in gênerai than was the président of this bank. The un- 
usual nature of the transaction, in connection with ail the circum- 
stances, raises such a presumption that it can only be overcome by 
proof on the part of the preferred creditor that he took the proper 
steps to find out the pecuniary condition of the debtor. Mr. Mul- 
lins has not testiiàec- in the case, nor has any one in behalf of the 
bank testified as to its knowledge of the pecuniary condition of the 
bankrupts, or that they made any inquiries concerning it. 

In Merchants' National Bank v. Cook, 95 U. S. 346, 24 L. Ed. 412, 
the court says: 

"Wlien the condition of a debtor's affalrs are known to be such that prudent 
business men would conclude that he could not meet his obligations as they 
matured, in the, ordinary course of business, there Is reasonable cause to be- 
lieve him to be Insôlvent. Knovrledge is not necessary, nor even a belief, but 
simply reasonable cause to believe." 

In Toof v. Martin, 13 Wall. 48, 20 L. Ed. 481: 

"Making a transfer of property to thèse creditors under thèse circumstancea 
was in fact giving them a préférence, and it must be presumed that the bouk- 
rupt Intended this resuit at the time. It is a gênerai priiiciple that every one 
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nmst be presumed to inteiid the conséquences of his act. The transfer in any 
'^•nse of a large portion of his property wliile he is insolvent to one creditor, 
without maklng provision for an equal distribution of its proceeds to ail liis 
creditors, necessarily opérâtes as. a préférence to him, and must be talicn as 
conclusive that a préférence was intended, and, unless the debtor can show 
<chat he was at the time ignorant of his insolvency and that his afCairs were 
such that he could reasonably expert to pay ail his debts, the burden of proof 
is upon him in sucli case, and uot upon the assignée or contestant in bank- 
ruptcy." 

Thèse cases arose under Act March S, 1867, c. 176, 14 Stat. 517, 
•vhere insolvency consistée! in inability to meet claims as they ma- 
'^ured; while under the act of 1898 a much broader test is prescribed. 
Under the act of 1867, that which a creditor might be said to hâve 
reasonable cause to believe was insolvency, which, as stated, was in- 
ability to meet claims as they matured, under this statute it is the in- 
tent to give a préférence, but this différence in the statutory language 
does not afïect the judicial interprétation of the phrase "reasonable 
cause to believe." Cases under that law are therefore still applicable. 
In a case of this kind, one cannot state with absolute certainty what 
the law is. He can only give his opinion, and opinions naturally may 
■difïer. Facts which appear to one mind entirely sufficient to justify a 
certain inference may to another equally desirous of ascertaining the 
truth présent quite another aspect. The référée says in his report, 
"The fact that every individual member of the partnership was in- 
solvent on October 27, 1908, is not conclusive évidence that such was 
the case on September 9, 1908, or on October 1, 1908," and in support 
of this view cites Tumlin v. Bryan, 165 Fed. 166, 91 C. C. A. 200, 
21 L. R. A. (N. S.) 960. That was a suit by a trustée in bankruptcy to 
recover the amount of six payments made by the bankrupts within 
four months of bankruptcy, the first of which was made July 26, 
1906. An involuntary pétition was filed against the firm October 5, 
1906. The schedules of the bankrupt firm were filed December 27, 
1906. The court held that thèse schedules filed in December were in- 
suificient to show insolvency in July, and says: 

"It is not shown what property was owned by the firm in July, 1906, at the 
date of the payments, nor is the value of the property then owned by 
it proved, and, besides, we flnd no évidence showing what property was owned 
by the individual members of the bankrupt firm in July, 1906." 

Further on in its opinion the court says, "If the members of the 
firm are solvent, the creditors may be paid in full," and àgain, "the 
reasonable implication of the statute, it has been held, is that the 
debtor himself must hâve intended préférence," and "a careful read- 
ing of the évidence does not lead us to the conclusion that the de- 
fendant believed the firm to be insolvent." I do not regard this case 
as of much authority. Ail of the évidence does not appear in the 
opinion, and so far as it does appear the facts are différent, nor do I 
agrée with the statement of law that the debtor himself must hâve in- 
tended the préférence in order to make it void, holding that the bet- 
ter rule is that, if the efifect of the act was to create a préférence and 
that was its natural conséquence, the debtor must be presumed to hâve 
intended to do that which was the natural and reasonable tendency 
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of theact donc. Aijother case relied on by the référée is Butler Pa- 
per Co. V. Goembel, 143 Fed. 295, 74 C. C. A. 433. The main point 
in that case was whethèr the aggfegate value of the bankrupt's prop- 
erty at the date of the mortgàge was at a f air valuation sufficient in 
amount to pay his debts. There was conflicting testimony, and the 
référée found that it was, and the court held that the testimony to the 
contrary furnished no reasonable ground for ôverruling the referee's 
conclusion, and, assuming that to be correct, the court held that there 
was no. testimony sufficient to overrule the finding. of the refereethat 
the appellants . were without reasonable cause to believe that an un- 
lawful préférence was inteifided ; that conclusion being well suppwrted 
by the testimppy. 

Coder. V. Arts, 213 U, S. 323,; 29 ,Sup. Ct. 436, 53 L. Ed, 772, cited 
by the référée, is not helpful on the point involved hère, ag the Su- 
prême Court passed only upoij the questions of law; the -questions 
of fact.havii)g been decided by the District Court and affirmed,iby the 
Court of; Appeals. The çonveyances in that case were irapeached 
under sectjçn, 67e of the bankf-uptGy act, and, although the attprneys 
for the çreditorg hâve in this:ça;Se claimed that this mortgàge is void 
ut^der seçtic^ 67,e of the bankryptcyact, and a.lso: under section ,2648 
of the Gode of Law? of South; Çarolina, as being an assignment with 
a view to giving an unlawful préférence, I hâve not considered those 
groundsof objection. ; There, are thrçe éléments in a préférence un- 
der the bankruptcy act :_ ,(1). ■ A transf er of property, by the bankrupt; 
(g) a conséquent inequaiity betw^n creditors. of the same class; (3) 
insolyency. Ail. of thèse éléments are found in this case. There is 
not a dou.bt,'Or room for, a (Ipiubt, that the bankrupts were insolvent 
when they executed the; mortgàge of September 9th-. There is not a 
doubt that tliis mortgàge of suhstantially ail their property was a 
transfer within the meaning of: tl;ie bankruptcy act, and the résultant 
inequaiity i§ beyond question. ; The Bank of Marion will receive pay- 
ment in full of its debt incurred long before, : and subséquent cred- 
itors will receive nothing, The intent to prefer.is not required to be 
specifica}ly proved. It is concltisively presumed if the efïect is to_ give 
one creditor a greater percentagp.of his debt than other creditors of 
the same class, but inasmuch as business would be seriously interfered 
with if every payment made upon the eve of bankruptcy should be 
set aside upon light or trivial grounds, the law makes thèse. préfér- 
ences voidablé oiily when the party receiving them or to be benefited 
thereby has reasonable ground to béliéve that a préférence wasin- 
tended. Wherè the bankrupt conveys his entire estate, and one créd- 
iter alone is benefited thereby, there is'a strong presumption of an 
unlawful préférence, and whéti, as in this case, insolvency is admitted 
bj^ the filing bf the voluntary petifion of the debtor within less than 
50 dàys from tji.e date of the transfer, and the prdo'f is that for some 
rripntbs. priof thèreto they had been pressed by Creditors and had se- 
CUrédextensioiis,: that, the credi.tof was a bànk, which in a town like 
Marion hàd ùhusual oppori'uriities df finding ouf the true ' condition 
of the débtot, that it had claims. against it of long standing, there 
arises suCh 'a strong pres.umption that the creditor had such reason- 
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able cause to believe that the debtor was in such financial condition as 
was actually proved in less than two months, the court must conclude 
that the circumstances were such as to put upon the creditor the duty 
of inquiry, and where the creditor, as hère, fails entirely to offer any 
testimony to rebut the strong presumptions against it which neces- 
sarily arise, when it is in its power to say, if it was the trvith, that it 
had no knowledge of the debtor's actual financial condition, that it 
had no reasonable cause to beheve that its debtor was insolvent, if 
such were the truth, it strengthens the presumption, and leads to the 
conclusion that this was an unlawful préférence and must be set aside ; 
and it is so ordered.' 



THE MONTBOSE. 
(District Court, E. D. New York, llareh 22, IMO.) 

Shipping (§ 84*)^IjIabii,ity or Vessel— Injury to Stevedobes. 

A vessel was lylng at a pier discharging cargo, and while litielants, 
who were stevedores eugaged lu the work, were desceudiiig tbe ladder 
leading from the deek to near the stringpiece of the pler, the ladder 
broke, and they fell between the vessel and the pier and were injured. 
From the évidence it appeared that the ladder was sound and of suffi- 
clent strength to sustain considerably more weight than that of the men 
who were upon it. The ladder had not beeu iuspected nor its position 
changea for several hours, and the only reasonable explanation of the 
accident to be drawn from the évidence was that the falling tide, and the 
conséquent movement of the vessel downward and away from the pier, 
caused the bottoin of the ladder to catch thereljn, twisting and fracturing 
the sides which were both broken at the sanie height. Held, that it was 
the duty of the vessel to prevent such result, which could readily hâve 
been done by ralsing the ladder, and that she was liable for the injuries 
to libelants. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 350; Dec. Dig. 
1 84.*] 

In admiralty. Suits by Daniel Sullivan, Martin McNulty, John Mur- 
ray, and Joseph Mulcahy, respectively, against the steamship Montrose. 
Decrees for libelants. 

George W. Bristol, for libelants Sullivan, McNulty, and Murray. 
Robert Stewart, for libelant Mulcahy. 
Convers & Kirlin, for claimant. 

CHATFlELD, District Judge. Thèse four actions arise from an 
accident which occurred at the noon hour upon the 9th day of March, 
1908, at pier 6 of the Bush Terminal in Brooklyn, alongside of which 
the steamer Montrose was at anchor, from which vessel cargo was be- 
ing discharged by a gang of longshoremen of which the four libelants 
were members. The accident to each libelant was occasioned by the 
breaking of a companionway leading from the deck of the ship to the 
dock, by which the four men, and at least one other, were precipitated 
into the water between the dock and the ship, from which accident 
each of the four Jibelants sustained injuries. 

•For other caaes see same toplc & S numbbb in Dec. & Am. Dlgs. 190T to date, & Rep'r Indexes 
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The ship had been lying at the dock in question for fivedays, and the 
gang pf stevedores had used this companionway in going to and from 
their work. The crew of the ship consisted of Chinese. A watchman 
was upon the deck of the ship standing near the head of the companion- 
way to prevent the landing of any of the Chinese, and also to look after 
the property of the ship. This watchman testifies that he cautioned the 
stevedores as they came ont and crowded upon the stairway in ques- 
tion; also, that after the accident he saw at least four men in the 
water and one on the ladder, while at the time of the break he saw 
some seven or eight men attempting to go down the ladder at once; 
and that the top of the ladder was some eight feet above the string- 
piece, while the surface of the water was some six feet below the 
floor or surface of the dock. The testimony of the varions witnesses 
would indicate that at least five men were upon the ladder at the time 
of the break, and the four men who hâve filed libels were comparatively 
close together when they started going down the ladder. Two other 
men, Tracy and Johnson, were starting to go down, but had not gotten 
far enough to be precipitated into the water, when the ladder broke. 
The testimony is to the effect that the break was near the middle of the 
ladder and between two of the treads or steps. This ladder was some 
24 feet long and composed of 2 planks of teakwood, with stèps or 
treads morticed into the sides. The sides were 1% inche's thick by 61/2 
inches wide, while the treads were 1% inches thick by 8 inches wide. 

One peculiar feature of the présent accident was that both sides of 
the ladder broke entirely off between the same treads, without, ap- 
parently, any longitudinal splitting of the planks, and without break- 
ing out any of the treads. The claimant took possession of both parts 
of the brbken ladder and produced upon the trial a section consisting 
of two treads and the side pièces between those treads, which was 
sawed the day before one of the dépositions in the case was taken (at 
which time the pièce was produced) from the lower portion of the 
ladder a short distance below the break. One of the most perplexing 
features of the case has been caused by the failure of the claimant to 
produce the portion of the ladder including the break itself, and the 
libelants urge the drawing of certain inferences with respect to what 
the break might show if it were produced. The claimant's witnesses 
testify that there was a discoloration of some sort about a foot in 
length and two or three inches in width, extendihg into the wood at 
the point of the break, which had been caused by the présence of some 
iron supporting the hand linç or used in the construction of the ladder; 
but there were no signs of rot and no imperfections in the wood itself. 
The companionway or ladder ran from a platforni projecting out at 
the side of the ship, at the level of the deck at this point, and was sup- 
ported by iron rings to the front edge of this platform. The lower 
end of the ladder was suspended by a tackle, running to an arm or 
davit uppn the deck of the ship, and a hatch or staging was placed at 
the bottom of the ladder to fumish easy access to the stringpiece from 
the foot of th« ladder. The tackle enabled the crew of the steamer to 
raise or lower the foot of the ladder as the vessel might rise: or fall with 
the tide, and the officers of the steamer testifîed that the bottom of the 
ladder was usually kept within a foot or so above the lèvel of the dock. 
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and that the side of the vessel was kept close in to the dock ; it being 
thus the duty of the crew to attend to the raising and lowering of the 
foot of the ladder to correspond with the height of the vessel. 

At the time in question the tide had been falling for several hours, 
and the testimony of the varions witnesses shows that the level of the 
water was from four to six feet below the top of the stringpiece. 
The platform at the top of the ladder was some eight or ten feet above 
the level of the stringpiece ; but, according to ail of the witnesses who 
saw the accident and the men immediately thereafter, the vessçl was 
not close alongside of the face of the dock. This is evidently so, as 
the broken ladder and ail of the men who were thereupon fell between 
the dock and the vessel into the water, and they had space enough to 
cling to the ladder and swim around while being rescued from this 
situation. 

The libelants' witnesses testify that the vessel was as much as three 
or four feet oflf from the dock, and that the foot of the ladder and the 
platform were some foot or more below the level of the stringpiece. 
It is diflficult to see how the ladder could hâve broken and the men 
been precipitated into the water, unless it had been suspended over the 
water or an open space rather than over the dock itself, inasmuch as 
the testimony of ail the witnesses is to the efifect that the break was 
straight across, and that the ladder fell down directly into the water 
and out from under the men who were upon it. 

Testimony bas been offered to show that a ladder of teakwood, in 
ordinary condition and made of plank of the size in question, would 
sustain a load of as much as 2,000 pounds, and that a load of 1,000 
pounds (even if the ladder were suspended horizontally and the load 
applied in the middle) would not be sufficient to break the ladder in 
two. It is évident that, with five or more men upon the ladder, no 
weight greater than that of any one man could bave rested upon the 
particular step upon which each man was standing, and the treads were 
not, in f act, broken or misplaced in any way. 

The claimant suggests that the five men above described, aggregat- 
ing some 1,200 pounds, by running down the ladder at a rapid rate 
close together, and perhaps in uniform step, caused the surging or unit- 
ing of strain ; and it is apparent that any such situation would cause a 
résultant force greater than that of the dead weight involved, and not 
distributed in the same proportion as the men themselves might be dis- 
tributed throughout the length of the ladder. 

If a latent weakness were shown by an examination of the ladder 
after the break, the explanation offered by the claimant would be 
extremely reasonable and probably sufificient to relieve the vessel from 
responsibility. The burden is upon each libelant to prove not only the 
cause of the injury, but négligence on the part of some one responsi- 
ble for the steamship with respect thereto. 

The doctrine of res ipsa loquitur does not apply in the sensé that 
the mère happening of the accident can be said of itself to raise a pre- 
sumption of négligence on the part of the vessel. 

It does not seem, from an inspection of the portion of the ladder sub- 
mitted, that the ladder has deteriorated to such an extent that it should 
be held insufficient for the purpose for which it was used, because of 
178 F.— 32 



498 178 FEDERAL lîBPOBTER. 

decay ff-otji exposure tb the weather. It is true that the surface of the 
wood is not -as impervioùs ib a kniïe'blèlde as wood which had not been 
exposçd;- but it is évident that, in the absence of decay or some plain 
indication of rot, nothlng is shown about the ladder which should de- 
mand an inspection, so that it could be called négligence because tests 
hâd not beeri made of its stren'gth. , On the other hattd, there is no 
suggestion of any obviôtis risk or apparent defect whieh should hâve 
been pbserVed by the libelants, othei^ than that those behind must be 
held r-esponsible for crôWding toO closely upon those ahead, if their 
actions jnthis regard could be said tô bave caused the accident. 

The tëstiîiiony, howevèr, shows a mûch more simple cause of the ac- 
cident, and a situation which is not explained by any testimony offered 
on the* part of 'the claimant. It seems to be satisfactorily shown that 
the platform and the lower end of the. ladder were below the string- 
piece arid outside of the face of the dock, and, as has been said, no 
inspection or change in the position bi the ladder had been made for 
several hours.' If the ladder had been resting in the usual position, 
with thé foot of the ladder below thé dock, andjwith the vessel close 
aloiigside, at thé time of the last inspection or change in the tackle 
supporting the ladder, and if in the meantime the tide had f ail en a 
distance sûfficient to lowér the foot of the ladder some two or three 
feet, while a'f'thé same time the set of the tide had carried the vessel 
away f rom the dock a sûfficient distance to allow the ladder to hang 
betweén the vessel and the dock, italmost necessarily follows that the 
ladder must hâve been subjected to extrême strain, in drder to reach 
the new position. If the vessel had fàllen with the tide straight down 
on the face of the dock, the foot of the ladder would bave rested upon 
the stringpieçe and siriiply been raised thereby, with a corresponding 
sliding movement along thè dock^ If the vessel had been moved out- 
ward, without any lowering of the tide levai, the ladder would bave 
been carried out without coming iri contact wth the stringpieçe. But 
as thèse two niotions under the influence of the tide must bave been 
contemporanébûs, the laddéf could not get into the position in which 
it was at thé time of thé accident without having been twisted by the 
motion of thé vessel, at a time when the foot of the ladder was in con- 
tact with ïhe, dock, and when thé side of the vessel was moving from 
the face of the dock. Such twisting would resuit either in the re- 
straint of the entire vessel by the interférence of the ladder, or else in 
a giving way of the ladder under the strain ; and such a strain, in the 
absence bf afly t«stimony to the contraty, is more than sûfficient to ex- 
plain a latéral crack in both sides of the ladder sûfficient to cause it 
to give way when five men pi the weight of those in question were 
upon it at ohé time. The position of the laddôr at the time of the ac- 
cident, and its care and adjustment during the time that the tide was 
falling, was a duty devolving upon the Iship. The men who were tb 
use thé ladder çbuld nbt be considered négligent for not refusing to go 
up Ordo^n it mefely beCâuse it was hanging over the water înstead of 
the dock^ and under the circumstançes thé ship must be held responsiblé 
for thé résuit. 

In the casé of three of the men permanent damage has not been 
shown, and thé accident resulted merély in their loss of time; while 
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in the case of Mulcahy, who was at the time 64 years old, the sudden 
strain and dislocation of his arm, by attempting to save himself from 
the fall, has resulted in impaired motion of that arm, from which he 
can never recover. In addition to the time actually lost by him, and 
$40 paid his doctor, he has since that period been able to earn but $4 
a week, and, taking thèse amounts into considération, he may hâve a 
decree for $1,040 damages and his taxable costs. 

The three other libelants may recover, respectively, Murray, $250, 
McNulty, $350, and SulHvan, $150, with costs of one action. The dis- 
bursements prior to the trial may be taxed as a part of the costs of 
each libelant. The disbursements for stenographer at the trial and for 
the entry of judgment will be allowed to Mulcahy alone, and may 
be taxed as a part of his recovery against the vessel. 
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SAME V. HUDSON RIVER ELECTRIC POWER CO. 

(Circuit Court, N. D. New Yopli. Mareli 19, 1910.) 

1. Corporations (§ n06*) — Insolvency and Receivers— Pkiorities of Claims 

— "Wages" of Employés. 

Under a statute giving préférence lu tlie distribution of the assets of 
an insolvent corporation to claims for "wages of mechanlcs, workingmen 
and laborers," tlie wages preferred and the elass of persong within the 
statute dépend upon the nature and kind of worlt done, rather tban on 
the social position or professlonal character and standing of tlie person' 
rendering the service, and, if the service is such as to brlug the person 
rendering it within the statute, his compensation, whether large or small, 
or whether payable by the day, week, month, or year, is "wages," within 
the meaning of the statute, and preferred. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 228S-2286 ; 
Dec. Dig. § 560.* 

For other définitions, sèe Words and Phrases, vol. 8, pp. 7309-7373, 
7831.1 

2. Courts (§ 300*) — Fédéral Courts— Authority of State Décisions. 

In the fédéral courts the décisions of the highest court of a state as to 
the meaning and construction of the statutes of the state are controlling 
and hinding, when such highest court has spoken on the subject, and, 
where two décisions of such court conflict, the latest must control. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. S§ 954-908; Dec. 
Dig. I 308.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; HiU v. Hite, 29 C. C. A. 533.] 

3. Corporations (§ 560*) — Insolvency and Receivers— Pbiosity op Ciaim.s 

— Wages of Employés— "Workingman"--"Labober" — "Employé." 

Laws N. Y. 1897, c. 415, § 8, provides that, "utjon the appolutmeut of a 
receiver of a partnership or of a corporation organized under the laws of 
this state and doiug business therein. other than a moneyed corporation, 
the wages of the employés of such partnership or corporation shall be 
preferred to every other debt or claim." Section 2 defines the word "em- 
ployé" as used in the act as meaning "a luechanic, worklugnian or lafcorer 
who \Vorks for another for hire." HeUl that, under the construction 
plaCed upon a similar prior statute by tlie Court of Appeals of the state, 
an attorney at law employed by an electric company to procure Options 

*For other cases see same topic & | num)6ek in Dec. & Àm. Digs. 1907 to date, & Rep'r Indei^es 
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on certain property and water power sites which ttie company désired to 
buy.jat an understood compensation of $10 par day and expansés for the 
time employed in the service, was not a "workingman" or "laborer," and 
hence not an "employé" entitled to préférence under tlie statute. 
[Ed. Note. — For otlièr cases, see Corporations, Dec. Dig. § 566.* 
For other définitions, seé Words and Plirases, vol. 8, p. 7522; vol. 5, 
pp. 3952-3968; vol. 8, p. 770O; toi. 3, pp. 2369-2377; vol. 8, p. 7649.] 

In Equity. Suit by Eben H. Gay and Joseph W. Jackson against the 
Hudson River Electric Power Company and others. On pétition of 
Calhoun S. Enches for allowance of preferred claim against the re- 
ceiver of the Hudson Rivet Electric Power Company. Pétition de- 
nied. ; ' 

See, also, 173 Fed. 1003. 

Jenkins, Kellogg & Barker, for petitioner. 

Abram J. Rose and George B. Curtiss, for receivers. 

Davies, Stone & Auerbach, for Knickerbocker Trust Co. 

RAY, District Judge. The bill of complaint was filed and the re- 
ceivers appointed the latter part of October and first days of Novem- 
ber, 1908. The Hudson River Electric Power Company was organized 
and incorporated under the gênerai transportation laws of the state 
of New York and was doing business in the state of New York in gen- 
erating, transporting, and delivering electrical power and energy and 
light. For the purpose of enlarging its sphère of action and increasing 
its water power and electrical plants, it sought to secure options for 
the purchase of certain larids or water rights in the Sacandaga Valley, 
N. Y. 

This company engaged or employed the petitioner, Calhoun S. 
Enches, to assist in soliciting and obtaining thèse options of the varions 
landowners, and he performed services in so doing at various times 
between February, 1906, and June, 1908, and rendered bills, or some 
bills, and was paid at the rate of $10 per day and expenses. The serv- 
ices perforiiiçd at this rate aggregated $5,560, and his expenses were 
$1,523.66, making $7,083.66. He was paid on account, some bills in 
full, $5,477.81, leaving $1,604.85 due and unpaid when the receivers 
were appointed. 

It is very clear, and I find, that Mr. Enches was to be paid his 
€xpenses and $10 per day for his services. There was no express 
agreement to that effect ; but it is implied f rom the f act that he was 
employed, rendered bills or statements, and was paid at that rate with- 
out objection. 

Mr. Enches is, and then was, an attorney and counselor at law, but 
he was not employed in his professional capacity and did not work for 
the company in that capacity, or perform services of the kind or nature 
tisually performed by attorneys and counselors at law. It was no part 
of his duty to prépare légal papers. The company had two or three 
other persons employed in the same work who were not attorneys or 
counselors. Mr. Enches was not employed or hired by the week, 
month, or year, and was not workiiig for or drawing a salary. In 
f act, he was working by the day in the work he was doing for the com- 

*For other cases see same topic & | otjmbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pany. It was not a menial or degrading service, but he did the work to 
earn money to support himself . He was not a clerk and performed no 
clérical service; he was not an overseer, or foreman or superintend- 
ent; nor was lie an officer of the company. He was an "employé," 
for the reason he was employed by the company to do work for it 
at an understood daily compensation and he did the work he was em- 
ployed to do. The work he did with his hands was to figure and 
make mémorandums, and he examined the properties and went from 
place to place. He, of course, talked and exercised his mental facul- 
ties in bargaining for or negotiating options. However, it does not 
follow that Mr. Enches was an "employé" as defined iii the statute 
referred to, and which is entitled "An act in relation to labor, con- 
stituting chapter 32 of the General Laws," approved May 13, 1897, 
and being chapter 415 of the Laws of New York of 1897. 
Section 8 of the act reads as follows: 

"Sec. 8. Payment of wages by recelvers. Upon the appointment of a re- 
celver of a partnershlp or of a corporation organlzed under tlie laws of this 
State and doing business thereln, other than a moneyed corporation, the wages 
of the employés of such partnershlp or corporation shall be preferred to every 
other debt or claim." 

Section 3 of the act defines certain words used in the act, and, so far 
as material, reads as follows: 

"Sec. 2. Définitions. The term, employé, when used in this chapter, means 
a mechanlc, worklngman or laborer who works for another for hire. 

"The person employlng any such mechanic, workingman or laborer, wheth- 
er the owner, proprietor, agent, superlntendent, foreman or other subordlnate, 
Is designed in this chapter as an employer." 

Enches was not a mechanic. Was he a "workingman or laborer" 
as generally understood, for so we must construe this statute, that is, 
within the meaning of this statute? The Century Dictionary defines 
the word "workingman" as follows : 

"A laboring màn ; one who earns hla living by manual labor." 

And "workman" as : 

"(1) A man who is employed In manual labor, whether sklUed or unsklUed ; 
a toiler; speclfically an artiflcer, mechanic, or artisan; a handicraftsman. 
(2) In gênerai, one who works in any department of physlcal or mental labor ; 
speclfically, a worker consldered with spécial référence to his manner of or 
sklll in work — that is, workmanship." 

That dictionary defines the word "laborer" as follows : 

"One who labors or works with body or mlnd, or both; speclfically, one 
who is engaged in some toilsome physlcal occupation ; in a more restrlcted 
sensé one who performs work which requires little skill or spécial training 
as distingnished from a skllled workman ; In the narrowest sensé, such an 
unskilled workman engaged in labor other than that of a domestlc servant, 
particularly in husbandry." 

The act of 1885 (chapter 376), which preceded this, read : 

"Where a receiver of a corporation created or organlzed under the laws of 
this state and doing business thereln * • * shall be appolnted, the wages 
of the employés, operativés and laborers thereof shall be preferred to every 
other debt or claim against such corporation, and shall be paid by the receiv- 
er from the moneys of such corporation which shall first corne to his hands." 
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Hère t,hje ^statute specifiçally states that "the wages" of a certain 
class of eipployés shall bé pjr.efêrred. 

This s^ç^n (section 1, c, 376, Laws 1885) was under consideraj;ion 
by the Cîoùrt of Appeals of.l'he state of New York, its highest court, 
in Matter.of.Stryker, 158, ^'.Z)^. 536,' 53 N. E. 525, 70_.Ain. ^St.':Rep. 
489, and the court held tljat the gênerai and comprehensivevvord "ern- 
ployés".raust be limited^by-vthe more spécifie words "operatives and 
laborers," and that the statute was intended to limit the préférence 
to the particular class whose clajims would be properly expressed by 
the wo^d "wages" as comrnonly applied to the payraent fof manual 
laboF, or iother labor of miçnial or mechanicai kind as, distinguished 
from sftlary and from fçe, whieh dénote compensation paidto pro- 
fessipriali men; Also, ,that the word, "wages" in that, ?ta,tute, in its 
application to laborers and employés, conveys the ideà ^pf subordiriate 
occupation, which is not very remuneratiye; and the.statute was not 
designed||;q,^i>fe, a préférence to the salaries and compensation due to 
offic^rSj»;j(i'.,^piployés qcpupying positions qf trust or profit. So it 
was heiéby that court, m:,1899,' that, a «lerk and bookkeeper of a man- 
ufactiïfiàg' corporation, and^the superintendent, shop "foreman, and a 
draftsman, who had been employed at salaries ranging'from $100 to 
$,325,a n^ç^tbjfwerernot entitled to, a préférence under, that act. As to 
the word "wages," the court said: 

"Tfie ïflôét tmjwrtaut 'word' m the statute Is the wOrd 'wages.' ■ Xt was wa- 
ges that tlie' Législature intended to prêter in' the distribution of the assets 
o'î thë' iriBOÏ^éat Cor^ioratiëri,' not salaries^ nor earnlngs, nor compensation. It 
waSEfôtiii'teflaed' te prêter -the daims of ail 'employés, but it was manlfestly 
intended to limit the préférence to the particular class whose claims would be 
properly expressed by the use of the word wages. This word is applied in 
commoii ijatlaneespeelhcaHJ/ t» the payment made for manual labor, or other 
labor of .isTOtel or njeçtoalçal- klndi as distinguished from saflary and from 
fee, whldx, 4pnp|es compens^'tion paid to, professional men. , Çentury Dictlon- 
ary. In k^ application tô laborers and employés it conveys, thé idéa of sub- 
ordinate occupation wliich is not very- reëuiftétatlve, of not nïuch independent 
respousibility*, but rather subjectto immédiate supervision." ; : 

There the words were "employés, operatives, and laborers," while 
hère thé' Wo'rd is "employés," meahing "mechanic, workingman, or 
lâborer.**' '"Xhèrie, as hèr;é|, it;'vï;as "wages" that are to be preferred and 
paid. ■, iRaciies.cJid npt,,w,or^ by the wéçk>.month, or year; neither did 
he work on or receive a salary. Heiwas better paid than were the 
clerk, bookkeeper, superintendent, and draftsman in the Stryker Case. 
However, Idd not agrée with the ar^utïiênt that a large compensation 
is not "wages,": or that thé"amount earried and paid bas anything to 
do with detérrriinîng whetljer or 'not aperson is paid "wages" for his 
work.performeci. Whàt,,the Century pictionary actually says is: 

"(1) A gage;' ft pledge, à sfàke. * * *' ' 

"(2) That which is paid for a service rendered ; what Is paid for labor ; 
hire; now ugually ii^ the , plural. Sometimes the plural form is used as a 
singular. In', éoiiimbA usé the wtod wages is applied speciflcàlly to the pay- 
ment made ft>* manual labor loo-iother labor of a menlal or Wechanical klnd; 
distinguished! i (but soiuewhat vaguely) from salary (whichsee), and from fee, 
which defiotes'.oompeusatloïi paid to'professional men,. as lawyers and physi- 
cians.1' ,ii: ■(■( hh-^i 'iJ :'■,■-, ,. ■, ,, ■' ,,'..;■.■■ ,; ■, , 
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This means that "wages" are what is paid for services rendered, 
even if both physical and mental, as distinguished from a fixed salary, 
and as distinguished from compensation paid in the professional em- 
ployments for prof essional work. 

In the statute under considération the section is to be construed as 
though it read "the wages of the mechanics, workingmen or laborers 
in the employment of such partnership or corporation shall be prefer- 
red to every other debt or claim." Was Enches a "workingman" or 
"laborer" within the meaning of the statute? He worked and he 
labored in a sensé. There are many décisions of the courts bearing 
on the subject, but they are by no means uniform or conchisive. 
"Wages, a compensation given to a hired person for his or her serv- 
ice." 2 Bouvier's Law Die. 648. This définition does not suggest 
menial employment or manual labor alone. Wages is the compensa- 
tion paid or to be paid by the day, week, month, or year, for the serv- 
ices of laborers or other subordinate or menial employés. Cowdin 
v. Hufif, 10 Ind. 83 ; Adcock v. Smith, 97 Tenn. 373, 37 S. W. 91, 56 
Am. St. Rep. 810. In ordinary language the term "wages" is usually 
employed to designate the sum paid to persons hired to do manual 
labor. State v. Haun, 7 Kan. App. 509, 54 Pac. 130. Wages is the 
reward agreed to be paid by the master to the servant or person 
whom he hires to do business for him. Moore v. Heaney, 14 Md. 558. 
In this case there is no suggestion of manual labor alone. The case 
agrées with the définition in Bouvier. In Palmer v. Van Santvoord, 
153 N. Y. 612, 47 N, E. 915, 38 h- R. A. 402, the court, in consider- 
ing chapter 376, Laws N. Y. 1885, said : 

"The case of bookkeepers or persons eiiiploj'ed to make sales of merchan- 
dise, or of property manufactured by the corporation, are, we think, 'em- 
ployés,' within the meaning of the act, and their compensation earned is 'wa- 
ges,' whether such persons are employed by the day, or month, or year, and 
whether the compensation is deuominated 'salary' or 'wages' in the contract 
of employment." 

The court, in that case (1897), devoted the most of its considération 
to the meaning of the words "employés, operatives and laborers" as 
used in the statute. There the claimant was employed by a mowing 
machine company at a compensation of $100 per month to sell or 
solicit sales of the machines made by it, and to set up, take down, 
and repair the machines sold. The services performed by him were 
of a mixed charactér, partly those of a sales agent and partly those of 
a mechanic. This was the same statute considered in 1899 by the 
same court, differently constituted, however, in part, in Matter of 
Stryker, 158 N. Y. 526, 53 N. E. 525, 70 Am. St. Rep. 489, supra. 
In 1897 the court was composed of Andrews, C. J., and O'Brien, 
Haight, Martin, Vann, Bartlett, and Gray, JJ. Bartlett dissented, and 
Gray was absent. In 1899 the court was composed of Parker, C. J., 
and Gray, O'Brien, Bartlett, Haight, Martin, a:nd Vann, JJ. G'Brien, 
J., who concurred in the opinion of Andrews, C. J., in Palmer v. Van 
Santvoord, supra, wrote the opinion in Matter of Stryker, supra, but 
did not refer to the former case. He did cite People v. Remington. 
45 Hun, 338, affirmed 109 N. Y. 631, 16 N. E. 680. In the Stryker 
Case, Gray, J., concurred in a mémorandum, as did Haight, J., as to 
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ail but the bookkeeper and draftsiinîin,; he voting for; a, reversai as to 
thçrh on the authority of Palmer v. Yan.Santvoord, supra- Judge; Grajr 
sàid: , ., / ■ : ! . 

"The reasoning m Palmer v. Van Santvoord, 153 N. Y. 612 [47 N. E. 915, 38 
L. R. A. 4Q2],. il} my opinion, embarrasses net a little the décision of this case." 

And, after referring to People v. Remington, supra, said : 

"If the opinion (that of Judgé Anfirews In the Van Santvoord Case) is fol- 
lowed,it might compel a reversai of this jUdgment." 

Turning again to the opinion of the court .in Matter of Stryker, su- 
pra, we find it saying : 

"It was said in that case that the statuts was designed to seeure th& 
prompt payment o( the wages of persong who, as a class, are dépendent upon 
their earnings for the support of thçmselves and, their familles, and It veas 
not designed to glve a préférence to the salaries and compensation due to of- 
fieers and employés of a corporation occupying superlor positions of trust or 
profit. I eannot doubt that this is a correct interprétation of the statute 
which conforma to the purpose which the Législature evidently had in view 
In its enactment. In order to give the préférence provided by the statute, the 
claim must be for 'wages' in the ordinàry sensé of that termi. It was not, we 
think, the 'purpose of the statute to sééulre' a préférence for claims due to the 
clérical force engagea In transactlng the business, nor to the superintendent, 
foremen, or offlcers of the corporation who are compensated by a flxed yearly 
salary. Although the word 'employés'. Is used, yet the purpose of the statute 
was to protect mechanics, operatlves, or laborers from loss of their wages in 
the event of the Insolvency of the corporation. It is signiflcant to note that 
Insurance and môneyed corporations are excepted from the opération of the 
statute. Th0re wa,s no reason for ; exçepting thèse corporations but for the 
fact, well known, that they do not employ labor, in the ordlnary sensé of that 
word. The conduct of the business of thèse corporations requires a large clér- 
ical force, gradéd and organized accordlng to the extent ànd necesslties of the 
business. If It was intended to protect the claims of this class of employés, 
there was no reason why ail corporations should not be Included within the 
scope of the statute. But it evidently was not. It was supposed that that 
class of employés could protect themselves; whereas, the common laborer, 
operative, or mechanic would be left by the f allure of the business lu a much 
more helpless condition. The wages of laborers, mechanics, and domestic 
servants bas in modem times become the subject of protéctive législation in 
this and many other countries, and whenever the law has been extended be- 
yond thèse classes, so as to inelude the claims of parties performlug clérical 
dutles or work of a like eharacter, it was by j'udlcial construction based upon 
language much broader than is to be found In the enactment in question." 

I am at a loss to understand how clerks selling goods behind a 
counter are in a better position or better able "to protect themselves" 
than the workingman who carts and delivers the goods. Or in a 
machine factory I am not able to comprehend that a sales agent who 
sells, and sets up and takes down and repairs the machines he sells, is 
less able to protect himself than the elerk who keeps books or the 
foreman in the shop. A draftsman uses his hands and his body as welI 
as his njental faculties. 

In Gurney v. Atlantic, etc., R. R. Co., 58 N. Y. 358, "debts owing 
to laborers and employés" were^ preferred, and the court held the 
language broad and comprehensive enough to inelude a debt due 
Hon. J. S. Black for professional services as an attorney. This case 
is commented on by the Suprême Court of the United States in Vane 
y. Newcombe, 132 U. S. 320, at page 237, 10 Sup. Ct. 60, 33 L. Ed. 
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310, and again in Louisville v. Railroad Company, 138 U. S. 501, 505, 
11 Sup. Ct. 405, 34 h. Ed. 1023. Thèse cases, however, throw little, 
if any, light on the question now being cônsidered. I am of the 
opinion that the "wages" preférred and the class of persons who come 
within the terms of the statute dépend on the nature and kind of wosk 
done by the employé, rather than on the social position or prof essional 
character and standing of the one rendering them. 

If Enches, being an attorney and counselor at law, had gone into the 
plant of this company and shoveled coal at $3 per day, or $13 per 
week, or at $650, per year, he woukl hâve been a laborer, and his 
compensation would be preférred under this statute as "wages." So, 
if a minister of the gospel, preaching on Sundays at a fixed salary for 
a church, should pick up old iron and dig ditches for a corporation 
during the rest of the week at a fixed and agreed yearly compensation 
of $375 for such services, such agreed compensation would be "wages" 
and preférred as such under the statute in question. If the person 
who does the work is a mechanic and the work donc is mechanical 
labor, or is a workingman and the work donc is such as a workingman 
usually does for the corporation in question, or is a laborer and the 
work done is such as laborers in the employ of the corporation usually 
perform, it matters not that his pay or compensation is large or small, 
Ijy the day, the week, or the year ; such compensation is "wages" 
within the meaning of this statute and preférred. And it would make 
no différence that such person is in fact a physician, a lawyer, or a 
minister of the gospel, so long as he was not employed in his pro- 
fessional capacity and did not perform the services in his professional 
capacity. The law, in such case, would regard him as a mechanic, a 
workingman, or a laborer, as the case might be. So hère the ques- 
tion is, not what was Mr. Enches' profession, or what was his stand- 
ing in his profession, but what did he do? Did he do the work of 
■"a workingman" or that of "a laborer," as we commonly or usually 
understand the meaning of those words. We say of our Governor or 
of our Président, "he is a great worker" ; but we do not mean that 
he is either a "workingman" or a "laborer." We say of them, "they 
labor constantly with fidelity and great ability" ; but we do not mean 
either of them is a "laborer," in the sensé of our labor laws and stat- 
tites. The work done and services performed by Mr. Enches were 
spécial and unusual so far as the corporation, his employer, was con- 
cerned. He was not a regular employé, and the work done was not 
in the line for which it was organized or incorporated. The work done 
and services performed were not of a kind or class such as working- 
men or laborers, as we commonly understand the meaning of the words 
"workingman" and "laborer," usually perform. The services per- 
formed cannot, properly, be classified as manual labor. They were 
not of a professional character, strictly speaking, but rather quasi pro- 
fessional. I do not see that I can give any différent meaning or con- 
struction to the statute of 1897 than was given to that of 1884, by the 
Court of Appeals, so far as this case is concerned. 

In the fédéral courts the décisions of the highest court of a state 
as to the meaning and construction of the statutes of the state are con- 
trolling and binding when such highest court bas spoken on the sub- 



ject. Clarke.v. Olarke; 178 U. S,. 186, 20 Sup. Ct.; 873j à4;L. Ed. 1028 ; 
Concord v.:iPqrt?iiiouth.Sav. Bank, 92 XJ. S. 628, 23 J^.Ed. 638; Hart- 
ford F. Jîis. iCo.v. Chicago, M. & v5t. Paul R. Co., 175 U. S. 91, 2s,) 
Sup. Q., 33,44„]v. Ed. 84; Burgess V. Seligman,,107 U. S. 20, 2 
Sfxp. et 1.0, 37 Jk- Ed.; 359; Andprson v. Santa Anna, 116 U. S. 356, 6 
Sup. Ct ,4.1,3, 39 X. Ed. 633; Warburton v. White, 176 U. S. 484, 20 
Sup. Ct. 404, 4 L. Ed. 555 ; Bacon v. N. M. Life Ins. Ce, 131 U. S. 
258, 9 Sup,. Ct,,787, 33 L. Ed. 138; Wilson v. North Carolina ex rel., 
169 U. S. 586, 18 Sup. Ct 435, 43 E. Ed. 865. 

Where,;as herCj there is a conflict of opinion in the highest court 
of the State, it isTespected ail the same, and, where two décisions con- 
flict, the latest^m.ust control. 

No principle of the fédéral Constitution or of any fédéral law or of 
gênerai çQrnmerçial law is, involved , herç, and this court is bound to 
follow thelatest décision of the Court ojf Appeals on the subject. True, 
in the decisipn referred to (Matter ol Stryker, 158 N. Y. 526, 53 N. 
E. 525, 70r A^i- St.: Rep. 489^ this particular statute was not under con- 
sideratiqrii,; blJt, it is, in effect, an aniçndiTient pf that statute without 
substantiel, chatiige so far , as the; question involved hère is concerned. 
It is cited iwith approvpil in Dolge v. Dolge, 70 App. Div. 517. 522, 75 
N. Y. §upp;;,386; Hopkingy. Cromwell, ; 89 App. Div. 481/ 85 N. Y. 
Supp. 839,;cite^: the case; Ijut that case arose under a statute prefer- 
ring "the wage^ Of salaries owing to the employés of the assigner," etc. 
There the, word, "employés" was not accompanied by ^^ny qualifying 
word, or words, and "salaries" and "wages" are both included. 

In thç ease, just referred. to, Hopkins, authorized by the corpora- 
tion, solicited and coptracted for pickle^with the farmers in his vicin- 
ity, and ,then sorted, brined, and, packed them and shipped to pur- 
chasers Mfhen oirdered to do sp. His jcpmpensation was 20 cents per 
100 pounds fpr, the pickles so pi;rchased'by him. Clearly he was an 
employé, an<},. clearly, he y?as p^^' for his services, or work, and 
whether his compensation was measured by the day's work or by the 
amount of work done, or;by the ,weight of the pickles handled, is im- 
material, , Soch, compensation was "wages." 

In, Ma,tter of Kimberly, 37 Àpp. pjv. 106, 55 N. Y. Supp. 1024^ 
under the same .statute, one Eynch> • claimant, did a gênerai carting 
business and emplpyed meii,;an,d kept teams. When called upon he 
carted for the,;ftssignor, Kimjt>çily, , who owed him fo,r carting when 
the assignme?it;,was.made. ^ The claiEriaçt's: work for; Kimberly was in- 
qiçlental to hiageneral cartir^g business, i^he ApRçllate Division held 
that he was not.within the staitute. Sp hère the same objection may 
be yrged, as Enches ;Was npt.regularly employed. 

; However,, J'dp not place m)^ deçisipii on that ground, as I think the 
statute now under consideràtjori , Ayould include a ç^rtman who had 
dpiie carting, business for tlie, corporation when called upon. He 
woHld be not p,i?]y an, "employé,", but a "workingmain" andia "laborer," 
ifihç,did a,rfy-;pfj, the work, himself.; r ;i- :■ ;;•:!: 

The burden is on Mr. Enches 4^ sho.w that he was a workingman 
or labprçr -ifl doing the work, he,, did.,, and for which the claim is 
made, and within the statute. "Pepplc v. .Remington, 45 Hun, 329, 
338, affirmed 109 N. Y. 631, 16 Ni E,;680„. It was there said: 
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"The burden Is upon persons clalmlng préférences to bring themselves, by 
évidence, wlthin the statute." 

Also, held that such a statute "is a dérogation of the common law, 
and it should not be extended to cases not within the reason, as well as 
within the words of the statute." I think the Stryker Case répudiâtes 
the case of Palmer v. Van Santvoord. The décisions are at war with 
each other and cannot be reconciled. 

It is because of this later décision in the Van Santvoord Case, and 
that alone, that I feel compelled to hold that Mr. Enches is not en- 
titled to the préférence claimed, and his claim to a préférence is dis- 
allowed. The fées and expenses of the spécial master, allowed at 
$91.36, will be paid by the receivers, and thé ordér will so provide. 



LOVE V. LOUISVILLE & E. R. CO. et al. 
(Circuit Court, W. D. Kentucky. Marcli 26, 1910.) 

COUETS (I 501*) — CONFLICTISG JUBISDICTION OF FEDEBAL AND STATE COUBTS 

— Action Against Fedekai, Receiveb— "In Respect to Any Act or 
Transaction." 

An action in a state court against a receiver appointed by a fédéral 
court, the purpose of whlch is to recover land in tlîe possession of such 
receiver in a suit to foreolose liens thereon, and damages for its déten- 
tion, is not one "in respect to any act or transaction" of tlie receiver in 
carrying on the business in connection with such property within the 
meaning of Act March 3, 1887. c. 37.S, § 3, 24 Stat. 554, as amended by 
Act Aug. 13, 1888, c. 860, § 3, 25 Stat. 436 (U. S. Comp. St. 1901, p. 582), 
and cannot be malntained under such act wlthout leave of the fédéral 
court, but may be enjoined by such court as an unwarranted interférence 
with its possession of the property. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 140t> ; Dec. Dig. 
I 501.* 

Actions by and against receivers of fédéral courts, see note to J. I. 
Case Plow Works v. Finks, 26 C. C. A. 49.] 

In Equity. Suit by William L,ove against the Louisville & Eastern 
Railroad Company and others. On demurrer to pétition of Henry 
Glover, receiver, against Dudley Gregory and others. Demurrer over- 
ruled. 

A. E. Richards, for receiver. 

Gibson, Marshall & Gibson, for respondents. 

EVANS, District Judge. Henry Glover, the court's receiver in this 
case, on March 18, 1910, filed a pétition showing that Dudley Gregory, 
by his attorneys, Gibson, Marshall & Gibson, had, on February 14th, 
filed in the Jefferson circuit court a suit in equity against him in respect 
to certain real estate then in his possession as such receiver, and in 
which suit Gregory claimed relief as foUows : 

"First. To recover from the défendants therein the tltle to and possession 
of a part of the right of way of said railroad eompauy, belng a strip of land 
about 15 feet wide and about 551 feet in length, loeated in Jefferson county, 
State of Kentucky. 

♦For other cases see sauve topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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, '.'Seco;BLa„,^ç>:efljQipi. the défendants ther&in.from interferlng with theplai» 
tlff, Gregbry, Ih the construction of a croséirig over sàld rlglit of way. 

"Third. To recover $1,000 in damages for the détention oif sald strip of land 
and refusiïigto ajiow: bim to.coustruçt i^^id Crossing." 

The receiyër,Hàs thus brought the mâtter to the attention of the court, 
and bxhis pétition asks that Gregory and Gibson, Marshall & Gibson, 
his âttoriieys, bë ëhjoined and restra.ined from prosecuting the suit in 
eq[uity intjifstate court, and be compelled to dismiss the same. To the 
reçéiver's 'pétition thé défendants; th^reto hâve filed a demurrer based 
upon sevei^at'groûnds. 

The qùèétibn thus raised turns upon the provisions of Judiciary Act 
March 3, 1887, c. 373, ■§ 3, 24 Stat. 554, as corrected by Act Aug. 13, 
1888, c. 866, § 3, 25 Stat. 436 (U. S. Comp. St. 1901, p. 582), which 
are as follows: 

"That every reeeiver or manager of any property appointed by any court 
of the United States may be sued in respect of any act or transaction of his 
in carrying on the business connected with such property, without the prévi- 
ens leave of the court in whlch such reeeiver or manager was' appointed ; but 
such suit shall be subject to the gênerai equity jurisdietlon of the court in 
which such reeeiver or manager was appointed, so far as the same sllall be 
necessary tô the ends of justice." 

So far as the mattér now before us calls for inquiry, we need only 
consider whether the case in the state court can properly be held to be 
a suit against the reeeiver "in respect to any act or transaction of his 
in carrying on the business connected with" the property in his hands 
as the reeeiver of this court in the principal case. A caref ul reading of 
the pétition in equity, a copy of which the reeeiver exhibits with his 
pétition, seems clearly to show that it seeks to recover from the re- 
eeiver certain property in his possession under the orders of the court, 
to wit, certain real estate, also to enjoin the reeeiver from interfering 
with Gregory's efforts to use that property for his own purposes, 
which, in effect, would be a recovery, pro tanto of the land and further 
to recover from the reeeiver $1,000 damages for the détention by the 
reeeiver of possession of the land, and for the receiver's refusai to al- 
low Gregory to construct a crossing over it, although it is not stated 
that this court had authorized or directed its reeeiver to permit such 
crossing. We think it obvions as to the first two claims to relief as- 
serted by Gregory in his suit, and which are set forth above, namely, 
first, his claim to recover certain property in the receiver's hands, and, 
second, his claim to an injunction against the receiver's refusai to per- 
mit Gregory to put that property to certain uses of his own that Greg- 
ory's suit in no sensé is one "in respect to any act or transaction" of the 
reeeiver in carrying on the business coiinected with the property in his 
hands, in the language of the statute above copied. And inasmuch as 
Gregory's third prayer, namely, that for a judgment for $1,000 dam- 
ages, is plainly dépendent upon the other two or at least upon the first 
of them, and cannot stand without them, and inasmuch as relief under 
the third prayer is manifestly contingent upon the relief claimed in the 
first prayer, the third prayer or claim necessarily must fall with the 
others, however ingeniously it may hâve been devised to come withia 
the statute. 
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In short, Gregory seeks to recover certain land in the possession of 
the receiver and damages for its détention. As Gregory fnay not sue 
for the principal thing (the land) without leave of the court, so, logi- 
cally, he cannot without such leave sue for the dépendent and incidental 
thing (damages for detaining it), particularly as any right to such dam- 
ages must dépend upon this court's judgment as to whether possession 
of the land has been wrongfuUy withheld from Gregory by the receiver 
while acting under the orders of the court. It would be incongruous 
and intolérable for this court, which long ago acquired jurisdiction of 
this action to foreclose certain liens upon property of which, through 
its receiver, it has possession for the purposes of this cause, to be re- 
quired to yield to any other tribunal the right to détermine whether any 
part of that property belongs to some person other than those who are 
parties to this suit. This court is open to ail claimants of any part 
of the property in the possession of its receiver. It has ample and 
compétent jurisdiction to hear and détermine ail claims to any part of 
it, and those claims cannot be adjudicated elsewhere without its ex- 
press permission first obtained. 

After careful considération of the subject, we hâve reached the 
foUowing conclusions, namely: 

First. The question of a removal to this court of Gregory's suit 
in the state court which was argued at the hearing does not seem to be 
pertinent nor important. Under the ruling of the Suprême Court in 
Gableman v. Peoria, etc., Railway Co., 179 U. S. 335, 21 Sup. Ct. 
171, 45 L,. Ed. 200, Gregory's suit is not a removable one. See, also, 
Marrs v. Felton (C. C.) 102 Fed. 775. 

Second. Ordinarily the bringing of a suit against a receiver in an- 
other court without leave of the court which appointed the receiver is 
a contempt of the latter. In re Tyler, 149 U. S. 181, 13 Sup. Ct. 785, 
37 L,. Ed. 689. Not only so, but it is established practice that the 
prosecution of such suit may be enjoined although the appointing court 
is a fédéral court and the court in which the suit is brought is a state 
court. J. I. Case Plow Works v. Finks, 81 Fed. 529, 26 C. C. A. 46, 
and Garner v. Second National Bank, 67 Fed. 836, 16 C. C. A. 86. 
The statute we bave copied created an exception to the gênerai rule 
requiring the leave of the appointing court, and provides that suits 
in respect to any act or transaction of the receiver in carrying on the 
business connected with the property in his possession under the court's 
orders may be brought without the leave of that court. We think it 
entirely clear that Gregory's suit is not within this statutory exception. 

We base thèse conclusions upon the cases of J. I. Case Plow Works 
V. Finks, 81 Fed. 529, 26 C. C. A. 46 ; Buckhannon & R. Co. v. Davis, 
135 Fed. 707, 68 C. C. A. 345 ; Coster v. Parkersburg, etc., R. R. (C. 
C.) 131 Fed. 115; Comer v. Felton, 61 Fed.. 736-737, 10 C. C. A. 28; 
Central Trust Co. v. East Tennessee, etc., Ry. Co. (C. C.) 59 Fed. 525 ; 
In re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689 ; and JuHan 
v. Central Trust Co., 193 U. S. 112, 24 Sup. Ct. 399, 48 L. Ed. 629. 

The proper proceeding to be pursued by any person claiming an 
interest in any property in the hands of the receiver of a court is to 
bring the claim to the attention of the court whose receiver has the 
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property in possession, and hâve the matter there litigated or otherwise 
to apjply for the court's permission to litigate it elsewhere. 

The deniurrer will be overrUlèd. This disposes of everything now 
be fore the court, as we find no motion for any relief pendente lite nor 
for ahy process for contempt. 



SMITH r. MUTUAL LIFE INS. CO. OF NEW TOBK et al. 

(Circuit Court, D. Massachusetts. February 26, 1910.) 

nV, 396. 

L Bankbtjptoy (§ 181*)— Tbustees— Recovebt—Considebation foe ANNurrt 
— Fbaud. 

ïn a suit by a b^nkrupt's trustée to reeover the considération for an 
.^nnulty purchased by the bankrupt in fraud of credltors, the payinents to 
begln July 1, 1916, the exécution of the Insurance company's executory con- 
tract dld uot cônstitùte a payment of value whlch would prevent a termin- 
ation of the contract and a recovery of the considération. 
; ' [Ed. ;Note.— For other cases, see Banliruptcy, Dec. Dlg.'§ 181.*] 
2. Bankhuptcy (§ 303*) — Fbaudulent Tbansfees — AnNupty — Tbacinô 

_ , . , MONEY. 

lix à suit by a bankrupt's trustée to reeover money pa'lcj by the bankrupt 
to défendant Insurance compauy for an annulty to begin In.l9l6, purchased 
In fraud of credltors, the trustée was not bound to trace the prémium to 
the Insurance company's présent possession. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 303.*] 

Suit by Jeremiah Smith, Jr., as trustée in bankruptcy of one Dun- 
ning, to' reeover assets disposed of in fraud of creditors against the 
Mutual Liiie Insurance Company of New York and others. Decree 
for complainant. 

Jeremiah Smith, Jr., and Fish, Richardson, Herrick & Neave, for 
complainant. 

Reginald Poster, William D. Turner, and E. S. Mansfield, for dé- 
fendants. 

LOWELL, C. J. This case was before the court on demurrer, and 
the demurrer was overruled. The frame of the bill was stated in the 
report. 158 Ped. 365. Proofs hâve since been taken, and the case 
is now be foré' the court on final hearing. 

The complainant i s bound to prove that the payments by the bank- 
rupt to the insurance company were made in fraud of creditors. The 
first and largest of thèse payments was made on January 3, 1901. 
Less than three weeks afterwards, on January 23d, the bankrupt be- 
gan to Carry out his scheme to defraud F. A. Brooks, a schéma which 
he pursued with increasing suççess until Brooks' death September 23, 
1903. In Decémber, 1900, Brooks and thé bankrupt began the nego- 
tiations which rçsultèd in the bankrupt's swindiing Brooks out of 
several hundred thousand dollars. I cannot doubt that the bankrupt's 
scheme tô defraud, though elaborated later in détail, was generally 
concèivëd by him before the first payment to the insurance company. 

•For other cases see same topic à § numbeb in Dec. & Am. DigB. 1907 to date, & Rep'r Indexes 
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Moreover, it is in évidence that in the latter part of 1900 the bank- 
rupt was "swapping" checks with Charles Brooks, son of F. A. 
Brooks, above mentioned. Thèse checks of the bankrupt were un- 
paid. Without other évidence, want of payment would not show 
fraud, but the bankrupt's conduct in its audacious and extrême dis- 
honesty leaves no doubt in my mind that he had conceived the design 
of defrauding his creditors before January 3, 1901. I find this as a 
fact. If he was then intending to defraud his creditors, his removal, 
not in the course of business, of a considérable sum from his assets 
which would make provision for himself at a later date, was plainly 
in pursuance of a scheme to defraud his creditors, and I so find as 
a fact. If the first payment to the insurance company was fraud- 
ulently made, it will not be disputed that this was true of the later 
payments. 

If the payment to the insurance company was made by the bank- 
rupt with intent to defraud his creditors, the opinion heretofore ren- 
dered on the demurrer leaves little room for argument at the final 
hearing. The défendant insurance company now contends, as before, 
that its exécution of the insurance policy was a payment of value 
for the bankrupt's cash received. This valid executory contract of 
insurance, binding upon the company, was such giving of value as 
would prevent the bankrupt from recovering back the premiums, but 
the law permits creditors to avoid some conveyances which are good 
as against the bankrupt. As was observed in the former opinion : 

"The court lias hère to décide a case in wliicli tlie value given for the bank- 
rupt's nioney was not land or goods, but a valld executory agreement. Does 
that agreement, binding upon the défendant, constitute value jjaid by him for 
the money he has received? Is the agreement the équivalent of a ehattelV 
The law is settled otherwise, if the défendant'» part of the contract is wholly 
executory at the time the action is commenced. ïhis has been held in cases 
where a note, a mortgage, or other agreement to pay money was given by the 
pùrc-haser to the insolvent." 158 Fed. 366. 

The cases there cited support the proposition thus laid down, See, 
also, Dillard v. Crôcker, Speers, Eq. (S. C.) 20, 27; Kurtz v. Troll, 
175 Mo. 506, 511, 75 S. W. 386. The défendant relies upon Pierce v. 
O'Brien, 189 Mass. 58, 75 N. E. 61. In that case the considération for 
the sale of the insolvent property was in part promissory notes signed 
by the purchaser. The record shows that the greater part of thèse 
notes had been negotiated, and the plaintifï, the creditor who attacked 
the sale, made no offer to return them. Some had been paid before 
trial. As the jury found that the purchaser acted in good faith, and 
as he could not be replaced in his original position, the purchase stood. 
In the case at bar, the complainant will put the défendant in a better 
position than that enjoyed when the contract of insurance was en- 
tered into. I do not find myself disposed to overrule the former déci- 
sion, and I must hold that the défendant is not protected by giving 
the policy. 

The défendant further contends that the money paid it by the bank- 
rupt cannot be traced to its présent possession. This is not neces- 
sary. It received the money, and if it has since paid out the money, or 
even lost it in bad investments or otherwise, the burden of évidence 
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is upon the company to establish that this is true. In fact, the défend- 
ant either hàs' the mùney at the présent time or it has spent the money 
for its own benefit and has the proceeds. Which of thèse alternatives 
best States the truth dépends upbn the use of wôrds, rather than upon 
any doubtful 'facts. The défendant has shown that certain expenses 
of agents' commissions and cost of administration are chargeable 
against the sum received f rom the bankrupt. But at the time the bill 
was broughit the bankrupt's premiuni had been in the defendant's pos- 
session more than five years, and had evidently earned for the de- 
fendant more intërest thàii the expenses could hâve corne to. Ac- 
cording to the average expectation of life, upon which the business 
of life insurânce is based, the défendant will be benefited pecuniarily 
by granting the prayer of the complainant's bill. As -compared with 
its assets, its liabilities will be less after it hàs yielded to the complain- 
ant's demand. The question is not how long Dunnirig will live in- 
dividually, for individual probabilities are ordinarily disregarded in 
yealing with the problems of life insurânce. The question concerns 
Dunning's expectation of Hfe, and nothing has been shown to prove 
that his particular expectation differs from the average. The de- 
fendant carries on the litigation for Dunning's benefit, and in order to 
prevent some part of Dunning's property from passing to his cred- 
itors, or else the defendant's contest is merely to prevent an inter- 
férence with the ordinary course of its business, though the inter- 
férence will resuit in its profit. Several ingenious arguments hâve 
been offered to show that the insurânce company will in some way be 
darnaged by the cancellation of the policy and the return of the pre- 
mium. But thèse arguments ail fail. As was said in the earlier 
opinion: 

"In order to obtaln In 1907 an annuity like that hère in çtuestion Dunnlng 
must hâve pald a considerably làrger premiuui than that chargea him lu lOOl. 
This larger premlum may be taken to be the présent value of the agreement 
hère In controversy." 

Hère the controversy is not between the complainant and other 
creditors of an insolvent company, in which case the former must 
show a spécifie lien upon some part of the insolvent estate, but con- 
cerns only the liability of the insurânce company to répay that money 
for which it gave only an executory agreement since wholly unper- 
formed on its part. 

Decree for the complainant, with costs. 
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JOHNSON V. NEW YORK BREWBKIES OO., Limited. 

(Circuit Court of Appeals, Second Circuit. April 11, 1910.) 

No. 253. 

corpobations (§ 657*) — foeeign cobpoeations— noncompliance with state 
Laws— Validity of Contraots. 

Tlie provision of General Corporation Law N. Y. (Consol. Laws, c. 23) 
§§ 15, 16, tliat no foreign stock corporation doing business in the state 
shal] main tain any action in the state upon any eontract made by It in 
the state, unless prior to making of sueh eontract It shall hâve procured 
from the Secretary of State a certificate that it has complled wlth ail the 
requirements of law to entitle it to do business in the state, does not ren- 
der void a eontract made by a foreign corporation which has not ob- 
tained such certificate, but merely makes Its possession before the eon- 
tract is made a condition précèdent to an action thereon in a state court ; 
and, the eontract belng valid, an action may be brought on it in a fédéral 
court. 

[Ed. Note. — For other cases, see Corporations. Cent. Dlg. § 2540; Dec. 
Dig. § 657.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by the New York Breweries Company, Limited, against 
Charles O. Johnson. From an order (171 Fed. 582) sustaining a de- 
murrer to a portion of the amended answer, défendant brings error. 
Affirmed. 

On wrlt of error to revlew an order of the Circuit Court for the Southern 
District of New York, which sustained the plaintiff's demurrer to the "fur- 
ther separate and distinct défense," contained in the amended answer, which 
alleged that the eontract set out in the complaint could not be enforced foi 
the reason that the plaintifC, belng a foreign corporation, has not complled 
■Wlth the provisions of sections 15 and 16 of the gênerai corporation law of 
New York (Consol. Laws, c. 23). This law provides that no foreign stock cor- 
poration, other than a moneyed corporation, shall do business in the state 
of New York without procuring a certificate, as therein provided, permitting 
them to do so. 

Appell & Taylor (George H. Taylor, Jr., of counsel), for plaintiflf in 
error. 

Abraham Benedict, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE. Circuit Judge. The action is brought to recover damages 
for breach of eontract. The plaintiff is a foreign corporation doing 
business in the state of New York. The state law provides that no 
such corporation "shall do business in the state without having first 
procured from the Secretary of State a certificate that it has complied 
with ail the requirements of law to authorize it to do business in this 
state." The statute further provides that : 

"No foreign stock corporation doing business in thia state shall maintaln 
any action in this state upon any eontract made by it In this state unless prior 
to making of such eontract It shall hâve procured such certificate." 

*For other cases see same topic & § nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 
178 F.— 33 
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The plaintiff has not procured such a certificate. The question then 
is — Can the plaintiff, withbùt such dertificate, maintàin this action in 
the fédéral courts which.otherwise, would hâve jurisdiction? In con- 
struing a statè statute réso'rt must first be had to'the courts of the state 
enacting it. Uniess the statute contravenes a law of the United States, 
organic or statutory, the construction placed upon it by the state tri- 
bunals should be followed by the fédéral courts. 

The précise question hère presented has not been decided by the 
Court of Appeals of this state, but in 1898 the court construed the act 
of 1893, in, the case of Neuchatel Asphahe Co. v. Mayor, 155 N. Y. 
373, 49 N. È. 1043. The provision of the law requiring a foreign cor- 
poration to procure â certificate was similar to that of the présent act, 
but the prohibition against bringing an action was that : 

"No foreign stock corporation dolng business in the state without such 
certificate shall malntain any action in this state upon any contract made 
by It In this state until It sliall hâve procured such certificate." 

The court held that the act did not deny relief but simply suspended 
ît until the certificate should be secured and that the purpose of the law 
was not to avoid contracts, but to provide an effective control of the 
business carried on by foreign corporations. The law provided no 
penalty other than a suspension of civil remédies. 

In the case of Wood & Selick v. Bail, 190 N. Y. 217, 83 N. E. 21, 
the Court of Appeals construed the language of the statute now un- 
der considération and held that the procuring of the certificate is a 
condition précèdent to the right of a foreign corporation to do busi- 
ness in the state and that, in an action brought by it to recover for 
goods sold and delivered, an allégation in the complaint that the certif- 
icate has been procured is essential, in order to set forth a good cause 
bi action. There are expressions in this opinion which seem to indi- 
cate that should the direct question corne before the court, its décision 
may be that the act makes void contracts entered into by foreign cor- 
porations doing business in this state without a certificate. For in- 
stance, the court says, at page 224 of 190 N. Y., and page 22 of 83 
N. E.: 

"Aside froin the provision withholdlng légal remédies, no such corporation 
can lawfully inake contracts lii this state without obtalning the certificate 
in advance." 

However this may be, it is clear that the Court of Appeals has not 
as yet held a coptract void, made in such circumstances. It has held 
that such a contract cannot be enforced in the state courts and that 
this is the only penalty prescribed. Of course the fédéral courts may 
entertain an action upon a contract which is not void under the state 
law. Until the ^tate législature enacts a law declàring such contracts 
void or the highest court of the state construes the présent law as so 
declàring, we think the fédéral courts should not close their doors to 
'actions arising under such contracts. 

This conclusion is sustained by a great prépondérance of authority. 
The question is ably discussed in the case of Allegheny Co. y. A'ien. 
69 N. J. Law, 270, 55 Atl. 724. The court says: 
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"II*, tfierefore, the New York statute expressly declared the promlssory note 
In suit to be a void contract or 1£ the courts o£ New York hâve adjudged that 
thé statute of that state Is to be construed to that effect, the same effect must 
be glven to It hère, and it must be held to furnlsh no légal foundatlon for an 
action in our courts. The New York statute does not, in terms, déclare the 
contract void ; it provides that no suit on it shall be maintained in that state. 
No case has been brought to our attention in which the courts of New York 
hâve held that under the statute as it now exists the contract made in that 
state is void." 

This case was taken to the Suprême Court, but the writ of error was 
dismissed. 196 U. S- 458, 35 Sup. Ct. 311, 49 L. Ed. 551. 

Another instructive case is Blodgett v. Lanyon Zinc Co., 120 Fed. 
893, 58 C. C. A. 79, where the court, inter alia, says: 

"TBe object of thèse statutes was to subject foreign corporations doing 
business in the state to the jurisdiction of its courts, and to the inspection 
and supervision of Its offlcers, not to the end that the citizens of the state 
might avoid thelr contracts and perpetrate Injustice, but to the end that jus- 
tice might be administered to both the corporations and the citizens. * » • 
The second rule is that where a contract or an act in performance of it Is 
not malum in se, and its invalldity is not declared as a penalty for a viola- 
tion of a statute, the courts may not déclare it, and thus afflx a penalty not 
prescribed by the law-making power." 

See, also, Groton Bridge Co. v. American Bridge Co. (C. C.) 151 
Fed. 871 ; Cref eld Mills v. Goddard (C. C.) 69 Fed. 141. 
The order is aiifirmed with costs. 



In re JASSOY CO. 

Appeal of GOLDSMITH et al. 

(Circuit Court of Appeals, Second Circuit. April 4, 1910.) 

No. 110. 

Bankruptcy (§ 145*) — Coepobations— Action by Trustée Against Stock- 
HOLDEES — New Yobk Statute. 

Stock Corporation Law N. Y. (Laws 1892, c. 688) §§ 54, 55, which pro- 
vide that holders of stock in a corporation which is not fully paid shall 
be personally liable to certain classes of creditors to the extent of the 
amount unpald on their stock, give the corporation itself no claim or right 
of action against such stoekholders, and no right of action thereuuder 
passes to a trustée in bankruptcy of the corporation in belialf of its gên- 
erai creditors to enforce payments from stoekholders to whom full-paid 
stock was issued for property, on the ground that the value of the prop- 
erty was not equal to the par value of the stock. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 205 ; Dec. 
0ig. § 145.*] 

Pétition to Review^ and Appeal from the District Court of the United 
States for the Southern District of New York. 

In the matter of the Jassoy Company, bankrupt. On pétition to re- 
view and appeal from an order of the District Court by Ingomar Qold-' 
smith and Frederick Goldsmith. Reversed. 

The Jassoy Company is a corporation organized under the laws of the state 
of New York for the purpose of carrying on a manufacturing jevfelry business. 

•For other oases see same topic & § otjmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The total à&ttulit of the capital stock was $24,000, of whlch $20,000 wa« issued 
in 'équal «1110111118 to the two appellanfsi. < Wpàynient for said. stock the corpo- 
Tàtlon received ail the assets arid property of a certain jewelry maiinfactur- 
Ing business theretofore coaducted by them. The référée has found that thèse 
assets and property were overvalued to the exteiit of $2,137.72, that said over- 
valuation resnlted froni mlsrepresentations of Goldsniith, and that the stock 
issued to appellants remains unpaid to the exteiit of said sum of $2.137.72. 
Thereépon he made an order that "an assessment be and the saine hereby is 
levied for the unpaid subscriptions to the capital stock of the bankrupt Com- 
pany * * * upon the following named persons as stockholders of the said 
bankrupt company for the amouiits set opposite each of the naines of said 
persons: 

IngOmar Goldsniith. . . : $1,080.23 

Frederick Goldsiuith 1,080.23" 

The order authorized the trustée to require such assessment to be pald to 
hini and in default of such payment to sue for aud collect the same. The or- 
der contalns a manifest clérical error instatiug that the assessment was for 
'■unpaid subscriptions." There was , no finding that either of the Goldsmiths 
was a "subscriber," nor do we flnd in the record any évidence which would 
sustalh such a finding. The assessment is solely to euforce the payment of a 
balance of the par value of stock; concededly issued as full-pald for property 
purehased, but which property, it has been fouiid, was not worth the said par 
value. The District Court sustained the référée. 

F. H. Levy, for appellants. 

Olcott, Gruber, Bonynge & McManus (Irving L,. Ernst, of counsel), 
for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
bankrupt being a New York corporation, the right to levy assessment 
or to take other action to collect from its stockholders must be found 
in the statutes of this state. There was no such right at common law, 
where an original contract of subscription did not exist. Moreover 
in the fédéral courts the statute will be construed in strict conformity 
to the construction placed upon it by the Court of Appeals of the state. 
The relevant provisions of the stock corporation law of New York 
(Laws 1892, c. 688), as it existed at the time of the incorporation of 
the bankrupt, are as follows : 

"Sec. 42. Considération for Issue of Stock and Bonds. — No corporation shall 
issue either stock or bonds except for money, labor done or property actiially 
received for the use and lawful purposes of such corporation. Any corpora- 
tion may purchase any property authorized by its certiflcate of incorporation, 
or necessary for the use and lawful purposes of such corporation, and may 
Issue stock to the aniount of the value thereof in payment therefor, and the 
stock so issued shall be fuU pald stock and not liable to any further call, >.ei- 
ther shall the holder thereof be liable for any further payment under any of 
the provisions of this act ; and in the absence of fraud in the transac-t'or:- the 
judgment of the directors as to the value of the property purehased shall be 
conclusive, and in ail statements and reports of the corporation by law re- 
qulred to be published or flled, this stock shall not be stated or reporced as 
being issued for cash pald to the corporation for property purehased." 

"Sec. 34. Llabilities of Stockholders.— Every holder of capital stock not 
fully paid, in any stock corporation, shall be personally liable to its creditors 
to an amount fequal to the amount unpaid on the stock held by him for debts 
of the corporation contracted while such stock was held by him. * * • 

"Sec. 55. Limitation of Stockholder's Liability. — No action shall be brought 
against a stockholder for any debt of the corporation until judgment therefor 
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lias been recovered against tlie corporation and an exécution thereon lias been 
returned unsatisfled in wliole or in part, and the amonnt due on such exécu- 
tion sliall be the aiuount reeoverable, witli costs against the stockholder. No 
stockholder shall be personally liable for any debt of the corporation not pay- 
able within two years from the tinie it is contracted, uor unless an action for 
Its collection shall be brought against the corporation within two years after 
the debt beconies due ; and no action shall be brought against a stockholder, 
after be shall hâve ceased to be a stockholder, for auy debt of the c-orporatlon, 
unless brought witjiin two years from the time he shall bave ceased to be a 
stockholder." 

Thèse sections give to the corporation itself no claim and no right of 
action against stockholders for the amotint unpaid on stock held by 
them. Certain stockholders, viz., those who were actually stockhold- 
ers when a debt of the corporation was contracted, are made per- 
sonally responsible to certain creditors, viz., those who are creditors 
on debts payable within two years after they were contracted, to an 
amount unpaid on their stock. 

Similar provisions in the gênerai manufacturing act of New York 
(Laws 1848, c. 40) were considered in Farnsworth v. Wood, 91 N. Y. 
308. In that case the receiver of a corporation organized under that 
act sued to enforce the liability imposed by said act (section 10) upon 
stockholders in favor of creditors. The court, per Rapallo, J., held: 

"The liability does not exist in favor of the corporation itself, nor for the 
beneflt of ail its creditors, but only in favor of such creditors as are withiii 
the prescribed conditions. It is not a gênerai right, but one vvhlch attaches to 
the particular creditors only who are within the conditions, and is to be en- 
forced by those in their own right and for their own spécial beneflt. The re- 
<-eiver * * * ig not vested with the rights of action of thèse creditors. 
* * * The rights of certain creditors to prosecute their daims against cer- 
tain of the stockholders never were the property of the corporation, nor rights 
of action vested in It, nor is there auy provision of the statute, wbieh trans- 
fers thèse rights of action from the creditors to the receiver." 

See, also, Thompson v. Knight, 74 App. Div. 31 G, 77 N. Y. Supp. 
599; Bostwick v. Young, 118 App. Div. 490, 103 N. Y. Supp. 607; 
Pfohl V. Simpson, 74 N. Y. 137. 

Examining the authorities cited by counsel for the trustée we find 
that in Shellington v. Howland, 53 N. Y. 371, White Corbin Co. v. 
Jones, 45 App. Div. 241, 61 N. Y. Supp. 21, National Tube Works 
V. Gilfillan, 124 N. Y. 302, 26 N. E. 538, and Firestone '. . & R. Co. v. 
Agnew, 194 N, Y. 165, 86 N. E. 1116, actions were brought directly 
by the creditors against the stockholders. In Zartman v. First National 
Bank, 189 N. Y. 267, 82 N. E. 127, 12 L. R. A. (N. S.) 1083, the only 
question was as to ownership of personal property alleged to be cov- 
ered by a mortgage which the court found was not within the after- 
acquired property clause. It was held that "plaintiff, as trustée in 
bankruptcy of the mortgagor, has the same rights as a creditor arraed 
with an attachment or exécution," a conclusion which has nothing in 
common with the point raised hère. In Skilton v. Codington, 185 N. 
Y. 80, 77 N. E. 790, 113 Am. St. Rep. 885, also, the trustée on behalf 
of ail creditors was attacking the validity of a mortgage. Thomas v. 
Roddy, 122 App. Div. 852, 107 N. Y. Supp. 473, merely reasserts the 
familiar principle that a trustée in bankruptcy, representing ail the 
creditors, may maintain an action to set aside any transfer which any 
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cfeditor mîght acquire by any process taken by him. In Bostwick v. 
Young, 118 App. Div. 490, 103 N. Y. Supp. 607, the receiver of the 
corporation sued upon the theory of an unpaid stibscription. Demurrer 
was sustained on the ground that sufficient facts were not averred to 
make eut such a cause of action. There seems to be quite enough in 
the complaint, as set f orth in the opinion, to make eut, a case of stock 
not f uUy paid for, but no one apparently sought to avail of the pro- 
visions of the statute giving a cause of action to the creditors, and 
the court incidentally remarks : 

"There can be no doubt that the appointment of the receiver dld not vest in 
him a right which was personal to the creditors." 

We find nothing which in any way qualifies the construction of the 
stâtute which was expressed in Farnsworth v. Wood, supra, or which 
supports the contention that thèse personal rights of action of various 
creditors pass to a trustée in bankruptcy. 

The District Judge thought that he was constrained by the décision 
of this court in Re Remington Automobile Company, 153 Fed. 345, 
82 C. C. A. 421, wherè the trustée in bankruptcy was authorized to 
make a call upon certain stockhoMers whose shares were held not to 
be fully paid. The Remington Company was a New Jersey corpora- 
tion. The statutes of that state provided that : 

"Wh^re the whole capital of a corporation shall not hâve been paid in and 
the capital paid shall be insufficient to satlsfy its debts and obligations, each 
stockholder shall be bound to pay on each share beld by him the sum neces- 
sary to complète the amonnt of such share, as fixed by the charter of tlie cor- 
poration, or such proportion of that sum as shall be required to satisfy such 
debts and obligations." 

This is quite différent language from that used in the New York 
statute. It créâtes no personal obligation of stockholder direct to 
créditer, but seems to indicate that liability to ■ make good on stock 
not fully paid would run to the corporation, and, of course, to its suc- 
cessor, the trustée in bankruptcy. Moreover, ail uncertainty as to the 
meaning of this statute, if any were possible, was fully determined 
before our décision in the Remington Case by the Court of Errors and 
Appeals of New Jersey, a décision which was considered by us at the 
time, although we made no référence to it in the opinion, because the 
text of the New Jersey statutes, which were qùoted at length in our 
opinion, seemed entirely clear, and no one raised the point hère pre- 
sented. The authority is Easton Nat. Bank v. American Brick & T. 
Co., 70 N. J. Eq. 723, 64 Atl. 1095. The court there held that the 
receiver of the Company might maintain a proceeding against the ré- 
cipients of stock to require them to contribute, for the benefit of cred- 
itoi^s, such proportion of the amount unpaid upon the shares as might 
be required to satisfy the debts of the company. 

The order of the District Court is reversed. 
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SPRING GARDEN INS. CO. et al. v. AMUSEMENT SÎNDIOATB CO. et ait 
(CTircuit Court of Appeals, Elghth Circuit. February 14, 1910.) 

No. 3,116. 

1. Appeal and Ebeob (§ 5*) — Mode of Review— Appeai, and Writ of Erhoe. 

The fact that a blU In equity flled In a fédéral court does not state a 
cause of action In equity does not constltute the action one at law for the 
purpose of determlnlng the manner of review, nor does the fact that the 
relief granted by the decree was such as might hâve been given by a judg- 
ment at law ; but where a demurrer was overruled, and the cause re- 
tained and heard as one in equity, although erroneously, the decree is re- 
viewable by appeai, and not on writ of error. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dlg. §§ 8-21; 
Dec. Dig. § 5.*] 

2. Appeal and Errob (§ 1017*) — ^Review— Findinqs of Master— Référence 

BT Consent. 

A référence by consent of parties of an entire case for the détermina- 
tion of ail the Issues entitles the flndings of the master to the same pre- 
Bumptlon of correctness as those of an independent tribunal, and they 
are reviewable only for manifest error in the considération given to the 
évidence or in the application of the law. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 3998, 
3999; Dec. Dig. § 1017.*] 

3. Insurance (§ 553*) — Proofs of Loss — Effect of Erboneotjs Statements 

AS TO Amount. 

A sworn statement of an insured as to the amount of a loss, although 
found to be excessive, does not constitute false swearing or misrepresen- 
tatlon which will avold the policy, where it was made In good faith, and 
there was room for an honest différence of opinion as to wbether the loss 
was total or partial. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1362-1366; 
Dec. Dig. § 553.*] 

4. iNstJBANCB (§ 575*) — Adjustment of Loss — Failueb of Appraisai^Ef- 

FECT. 

Under a provision in Insurance policies that In case of disagreement as 
to the amount of a loss each party shall appoint an appraiser, and the 
two shall sélect an umplre and appraise the loss, and that no action 
should be brought on the policies until such provision should bave been 
complied with, the faUure of the arbitration through the Inability of the 
appraisers to agrée on an umplre, without fraud on the part of elther 
party, leaves the Insured with the rlght to briijg actions on the policies. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1435 ; Dec. 
Dig. § 575.*] 

6. Insurance (§ 675*) — Actions on Policies — Attobnet' s Febs — Kansas 
Statute. 

The Kansas statute, providing that on recovery on an insurance policy 
the court shall allow the plaintlff a reasonable sum as attorney's fées, to 
be recovered as part of the costs, applies to ail cases under policies insur- 
ing improvements on real property, without référence to whether the loss 
was total or partial. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. g§ 1805, 1806; 
Dec. Dig. § 675.*] 

6. Insurance (| 608*) — Actions on Policies— Suit in Equity to Enjoin— 
PowERS OF Court on Accounting. 

Where insurance companies joined in a suit In equity against an In- 
sured to restrain the prosecution of actions at law on policies covering 

*For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexei 
t Retearins denled April 27, 1910. 
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the same property on the ground that an apportlonment of the loss was 
neçèssary, and prayed for an accounting in case the policies were hel(?, 
vaiid, the court had power to enter judgments agalnst them on such ac- 
counting. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 608.*] 

i7. INSUKANCE (1 675*) — Permanent' Injunctioit—Costs. 

Where Insurance companles against which an Insured had brought ac- 
tions at law, although not eiitltled to such relief, obtained an Injunctlon 
ftom a court of equlty restralnlng the prosecution of such actions and a 
détermination of thelr llablltty In the court of equlty, such court, on the 
entry of deçrees against them, properly charged them wlth the costs in 
the actions at law. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig.J 675.*] 

Riner, District Judgé, dissenting in part 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Suit in equity by the Sprinç Garden Insurance Company and others 
against the Amusement Syndlcate Company and others. Decrees for 
défendants Amusement Syndicate Company and the Bank of Topeka 
against complainants and their.codefendants, and the latter appeal. 
Affirmed. i 

The following are the memoranda of décision of Pollock, District 
Judge, on exceptions to report of spécial master: 

The facts, as found In the record, which give rise to this suit, may be brief- 
ly summarized as follows: 

In the month of September, 1006, défendant the Amusement Syndicate Com- 
pany (hereinafter called the "Amusement Company") was the contract pur- 
chaser of a certain opéra house and business property loeated in the city of 
TopeÊa, and furnlture and flxtures therein, subject to clalm for unpaid pur- 
chase money held by defend^iUt the Bank of Topeka (hereinafter called the 
"Bank"). This real and Personal property was covered by policies of Insur- 
ance issued and delivered to the Amusement Company by Insurance compa- 
nles, and in amounts, as follows: The American Flre Insurance Company, of 
Philadelphia, Pa., $2,500; Commercial Union Assurance Company (Limited), 
of London, Bng., $2,000; the Western Assurance Company, Toronto, Canada, 
$5,000 ; Mllwaukee Mechanlcs' Insurance Company, Mllwaukee, Wls., $1,500 ; 
Westchester Fire Insurance Company, of New York City, $2,500; the Spring 
Garden Insurance Company, PhUadelphia, Pa., $3,000; the Columbia Fire In- 
surance Company, Omaha, Neb., $2,500; the Prussian National Insurance 
Company, of Stettln, Germany, $1,500; Securlty Insurance Company, New 
Haven, Conn., $1,000 ; New Hampshire Fire Insurance, of Manchester, N. H., 
$1,500; the Agrlcultural Insurance Company, of Watertown, N. Y., $2,500. 
"Each of sald policies provlded that the loss, if any, should be payable to the 
Bank as Its Interest might appear, and each policj' further provlded that: 
"The Company shall not be llable under this policy for a greater proportion of 
any loss on the described property, or for loss by any expense of removal from 
premises endangered by flre, than the amount hereby insured shall bear to the 
whole Insurance, whether valld or not, or by solvent or insolvent Insnrers, 
coverlng such property." Each policy also makes the usual provision found 
in stock policies for appralsal by arbitrators in case of disagreement as to any 
loss occurrlng under the policy. 

On the morning of September 27, 1906, a flre occurred in the property, dam- 
aglng both the building and furnlture to a very large extent. The flre was 
occasioned by the ignltion of natural gas, which was escaping from a leaklng 
pipe in the building. After loss occurred, and proofs thereof made to the 
companles Issuing the policies, and on December 18, 1906, the Westchester 
Fire Insurance Company paid the full amount of its policies, aggregatlng 

*For other cases see same topic & § nvmbhb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 



6PRING GARDEN INS. CO. V. AMUSEMENT 8TNDICATE CO. 521 

$2,500. Thereafter the remaining policies not havliig been paid, the Amuse- 
ment Company and the Bank jointly brougUt actions at law on ail of the pol- 
icies in the appropriate state court of this state, and such actions as were re- 
mavable into this court were by the appropriate proceedings removed herein. 
After issue joined in such law actions this suit was brought by coniplainants, 
the Spring Garden Insurance Company and the Columbia Fire Insurance Com- 
pany against the Amusement Company, the Bank, and also against ail other 
insurance companies having outstanding unpaid policies covering the i)roperty. 

In the blll of complaint it is cliarged the policies of Insurance, eacli and ail, 
were obtained by misrepresentations and f raud on the part of the représenta- 
tive of the Amusement Company ; that the représentative of the Amusement 
Comi)any willfully swore falsely in making the proofs of loss required by the 
terms of the policies to be made; that an explosion of natural gas preceded 
the fire in point of tinie, which damaged the property covered by the insurance 
to the amount of $2,500, for which damage it is claimed the insurance com- 
panies are not liable on the policies ; that the Insured had failed and refused 
to comply with the requlrements of the policies providing for an appralsal of 
the damage sustained on a disagreement arising as to the amount of the loss ; 
and, further, that as each policy provides, in case of loss thereunder, the mak- 
er of the policy shall be liable only in such proportion as the damage sus- 
tained bears to the full amount of insurance carried on the property, only a 
court of equity c-an estimate the damage sustained and apportion thfe loss 
among the companies. Wherefore it was prayed the policies be canceled, the 
actions at law, both in this court and in the state court, be stayed, and, in the 
event the policies be found valid and enforceable, tlie damage sustained by 
the fire alone be estimated and apportioned in accordance with the terms of 
the several contracts. 

To the bringing and maintaining of this suit in equity défendants the 
Amusement Company and the Bank interposed a demurrer for want of equity, 
but did not urge such objection on the court, but, on the contrary, expressed 
a willingness that the suit in equity should proceed to a full détermination of 
the rights of the parties, and the actions at law be stayed. Therefore the 
right to bring and maintain this suit or the cross-bills flled herein is not raised 
at this time, but is waived by the parties. 

Défendants the Amusement Company and the Bank answered the bill, and 
also flled a cross-bill, praying an enforcement of the policies according to their 
terms. The défendant insurance companies flled answers admitting the char- 
ges made in the bill, and also flled cros,s-bills raising the same contentions 
with the assured made by complainants in the bill. Thereafter, on issues 
joined and on stipulation of parties flled, a spécial master was appointed. 
The order of hls appointment reads as follows: "To hear the testimony of- 
fered by the parties herein as hereinafter provided, and to report the same, 
together with his findings of fact and recounnendations respecting the decree 
or decrees to be entered herein," etc. The proofs were taken by the master, 
who heard arguments of solicitors thereon, and who reported the facts found 
by him and his recommendatious as to the decree which should be entered in 
the suit. 

From the facts as found by the master there was neither misrepresentation 
nor fraud practiced by the assured in obtaining the policies. It is further 
found there was no willful false swearing in making the proofs of loss by the 
assured. Again, it îs found the provisions of the policies requiring an ap- 
praisement by arbitrators of the damages sustained by reason of the flre was 
entered upon, but abaudoned by- mutual consent of the parties ; that the ex- 
plosion of the gas and flre ocon-red simultaneously, was one and the same, 
and therefore there should be no déduction from the loss sustained for dam- 
ages by explosion ; that the aggregate amount of insurance carried at the 
time of the flre was $25,500, of this amount $20,100 on the real esta te and 
$5,400 on the Personal property. The value of the property was found by the 
master to be $50,000. Damage done to the real property, $17,250 ; to the Per- 
sonal property, $4,741.08. It was therefore recommended by the master, as 
the aggregate amount of loss sustained was found to be $21,991.08 and the 
aggregate amount of insurance carried $25,500, that a decree enter proportion- 
ing the amounts to be paid by the insurance companies in accordance with the 
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terms of tlie poUoiès; that the eosts of suit be taxed against the Insurance 
companles and paid Iil' llké rnanner, Including the suin of $3,500 to solicitors, 
as counsel fées, undet the statutes of thfs state ; further, that the law actions 
brought by the AmuseiuRnt Company and the Bank shall be dismissed, and 
costs therein taxed against the same parties. 

T6 thls report «ertain exceptions hâve been taken, briefly stated as follows: 
(1) That the master shonld hâve found a portion of the damage accrulng to 
the Insnred was occasioned by reason of. the explosion, and not from lire, and 
such damage should hâve béen estlmated by the master In at least the sum of 
$2,500 averred In the bill, and this amount should hare been deducted from 
thè'aggrègate amount of loss found; (2) that the master should hâve found 
from the proofs the assured failed and refused to comply with the provisions 
of the pollcles requlrlng an. appraisal of damage sustained by arbitrators, and 
therèfore nfeither the actiùias at law commenced by the assured uor this suit 
can be malhtained on the poUcies; (3) the inaster should hare found the rep- 
résentative of the Amusement Company in maklng the proofs of loss willf ully 
swore fàlsely therein as to the value of the property damaged, and therefore 
no rèCoyery can be had on the policies under the provisions thereof ; (4) that 
no allowan(ïe in thls case for solieltor's fées may be made under the statute of 
this statè, because the loss was not total, but partial only; (5) the complnin- 
ants and •cross-complalnant liisurance companles should not be taxed v>àth the 
cost of the actions at latv brought by the assured on the policies on the dis- 
missal of such actions. 

To the flndlngs of faet made by the master that the policies were not db- 
tained by fraud or misrepresentation, aUd as to the amount of the loss sus- 
tained by the assured from lire, or the manner of its apportlonment nmong 
the Insurance companles, no exceptions are taken. Therefore I shall cousider 
the exceptions taken in the order as stated above, and in so doing, under the 
form of thé consent order of référence above quoted, it is clear, where the 
facts found by the master are supported by conflicting proofs, such flndlngs 
should not be disturbed by this court, foUowing the rulé announced by the 
Suprême Court In Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. .<i.55, 32 L. Ed. 
764, Crawford v. Neal, 144 tf. S. 585, 12 Sup. Ct. 759, 36 L,. Ed. 552, Furrer v. 
Ferris, 145 U. S. 132, 12 Sup. Ct. 821. 36 L,. Ed. 649, and Davis v. Schwartz, 
155 tJ. S. 631, 15 Sup. et. 237, 39 L. Ed. 289. 

The sixth flnding of fact made by the master reads as follows: "Betw^een 
the store ceiling and the grafled parquet floor was a leak of natural gas, 
whieh became ignlted and exploded ; the fire or flame thus Ignltlng such gas 
spreading and becoming Intensifled simultaneously with the explosion, and 
rapidly lUcreasing and developlng into the flre described In flnding No. 4." 

It is insisted In support of exceptions flled to this findlng the master should 
hâve found from the proofs an explosion caused by the Ignltion of escaping 
natural gas in the building occurred prlor to the fire, which explosion dam- 
aged the property to more than the amount of $2,500 claimed in the Mil. 
Therefore this amount should be deducted from the entire amount of damage 
sustained by the Insured, as found by thè master. On the contrary, it is con- 
tended by the assured, as the master found and stated the aggregate amount 
of damage SuStâinéd by thè assured froia fire alone, to which fiuding no ex- 
ception has been taken, therefore such flnding Is conclusive on the insurance 
companles. Again, It le claimed the flnding made by the master that the ex- 
plosion and the flre occurred simultaneously Is based on conflicting proofs. 
and is conclusive under the form of the order of submission to the master. It 
Is further contended the proofs leave the question of the amount of damage 
done by the explosion Itselt, Sépara te and apart from the flre, to mère spécu- 
lation and conjecture, and therefore there can be no réduction. 

The provision of the policies under which' the reduetioh from the aggregate 
amount of loss sustained by the assured ié claimed by the Insurance compa- 
nles is found In what Is designated as a "natural gas permit" attached to the 
policies, which reàds as follows: "Permission is hereby granted for use of 
natural gaS'fbr fuel and light ; it "belng stipulated thàt the company will not 
be liable for explosion of natural gas 'unless fire ensues, and then for damage 
by flre only." ; Thére can be no doubt, I think, but that the origin of the fire 
in this case -WaS the Ignition of escaping natural gas, that the ignltion of this 
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gas caused an explosion, and that this explosion dld damage to the property. 
However, concedlng the preniises, does sucli state of facts tend to relleve the 
insurance Companies in this case? 

Ail contracta of parties must receive a reasonable construction and be given 
thelr natural and necessary effect. The permission granted the assured was 
the right to conduct into the building, and there employ for light and fuel, 
natural gas, a highly combustible and dangerous substance. Under the per- 
mission granted, this substance was brought Into and held in the building for 
the purposes stated In the grant. Therefore the gas itself, and the pipes in 
the building through which it was condueted, was property of the assured, as 
much under the protection of the iwllcies as was any other property there slt- 
nate. It was knôwn and understood by the parties to the contract the Induc- 
tion of this substance into the building increased the rlslc from lire undertaken 
by the insurance companies, else no permission would hâve been required or 
granted. The fact, therefore, that flre «ame In contact with this substance, 
thus igniting it, which Ignltlon was foUowed by an explosion, spreading the 
fire to the entire property, was a known risk, in my judgment, assumed by the 
permission granted, notwlthstanding the fact that its rapid combustion in 
confinement produced, as a natural resuit thereof, also an explosion; for, aft- 
er ail, flre coming in contact with property lawfully introduced into the build- 
ing orlglnated the conflagration, causing the loss and damage to the assured. 
While there can be no doubt, under the permission given, the insurance Com- 
pany wbuld not be liable for damages doue 'by an explosion, unless the explo- 
sion was the resuit of fire, yet In my judgment the reasonable construction of 
the permission granted is that, where the loss itself occurs through the agency 
insured against fire coming in contact with property lawfully In the build- 
ing, as was the gas in this, case, the liabiUty of the insurer foUows as neces- 
sarily as though the fire had corae in contact with a stage curtain, paper, or 
other combustible substance in the building, although the gas, from its very 
nature belng highly Inflammable and combustible, being ignited, produced an 
explosion also. 

However, should this construction of the "natural gas permit" attached to 
the pollcles be thought unsound, and the Insurance companies should be held 
entltled to a réduction for loss by reason of an explosion, yet I think, as the 
controversy is now presented in this suit, the burden rested on the Insurance 
companies to make definite and clear proof of the estent of the loss occa- 
sloned by the explosion itself, as contradistingulshed from the flre, which, as 
both found by the master from the proofs and shown by the proofs, has not 
been done In this case. Therefore tlie exception Is overruled and denied, and 
the report of the master In this respect upheld and confirmed. 

The provision of the policies as to an appraSsal of damages In case of dis- 
agreement is as foUows: "In the event of dlsagreement as to the amount of 
loss, the same shall, as above provided, be ascertalned by two compétent and 
disintereSted appraisers, the Insured and this company each selecting one, and 
the two so chosen shall first seleet a compétent and disinterested umpire ; and 
appraisers together shall then estimate and appralse the loss, stating sepa- 
rately sound value and the damage, and, failing to agrée, shall submit their 
<lifferences to the umpire, and the award In writing of any two shall déter- 
mine the amount of such loss. The parties thereto shall pay the nppraiser 
respeetively selected by them and shall bear equally tUe expansés of the ap- 
praisal and umpire." "This company shall not be held to hâve waived any 
provisions or conditions of this policy, or any forf eiture thereof, by any re- 
quirement, aet, or proceeding on Its part relatlng to the appraisal, or to any 
examina tion herein provided for ; and the loss shall not become payable untll 
slxty days after the notice, ascertainment, estimate, and satisfactory proof of 
the loss herein required hâve been received by this company, Including an 
award by appraiser when appraisal has been required." "No suit or action 
on this policy for the recovery of any claims shall be.sustainable In any court 
of law or equlty untll after full compliance by the Insured with ail the forego- 
ing requirements." 

The master found from the proofs (flnding 11) a Joint written request for an 
appraisal of loss was made by the Westchester Company and the Prusslan 
Company on October 27, 1906, and a joint written request by the remalnder 
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of the Insurance éompauies havlug pollcles eoveriug the property damaged on 
Oetober 29, 1906, except the Columbla Company, whieh made no written re- 
quest for sueh appralsement ; that after some attempts were made to secure 
appraisers and an umpire In accordance wlth the provision of the policies, 
whlch proved unsuccessful, and atter an investigation of the estent of the 
loss by the insuranee companles, at their own expense, ail further attempt at 
appralsement was a'bandoned by the parties. The correctness of this fiuding 
of the master, and more especially as to abandonment of appralsement by the 
Insurance companies, forms the basis for the second exception to the report 
of the master. On thls exception it is contended by sollcitors for the assured: 
(1) The flnding Is based on confllctlng proofs, and hence vs'ill not be disturbed 
by the court; (2) that the joint written requests for appralsement are not in 
accordance with the terms of the policies, and therefore amount to a walver 
of thèse terms. And Connecticut Flre Ins. Co. v. Hamilton, 59 Fed. 258. 8 C. 
C. A. 114, Hamilton V. Phœnis ins. Co., 61 Fed. 379, 9 C. C. A. 530, and Harri- 
son V. German-Ameriean Fire Insurance Oo. (C. C.) 67 Fed. 586, are clted in 
support of the contention made. 

Whatever may be the rule as to Joint demand for appralsement of damages 
by insuranee companies, where the terms of the policies in thls resi>ect are 
essentially différent, yet wbether, in a case of this character, where the terms 
of the policies providing for appralsement are the same, the objection to a 
joint demand on the part of ail or a portion of the companies having policies 
covering the property for an appralsement may be open to the objection made 
and sustained in the cases clted may well be doubted, for the rule ceases 
where the reason ceases. However this may be, as shown by the flnding of 
the master In this case and the proofs as well, the assured did not refuse to 
enter upon the appralsement provided for in the policies on the joint demands 
made, nor did the assured insist on any limitation of the power of the ap- 
praisers not warranted by the terms of the policies, as was the case of Ham- 
ilton V. Liverpool, London & Globe Ins. Co., 136 U. S. 242, 10 Sup. Ct. 945, 34 
L. Ed. 419, relied upon by the Insurance companies. But, on the contrary, the 
assured acquiesced In the joint demands made for an appralsement in accord- 
ance wlth the terms of the polltles, and designated J. 0. Holland as appraiser 
for the assured. The Insurance companies designated one Wallace Love as 
their appraiser. Thèse parties proposed to each other the names of différent 
persons to act as umpire, as provided in the policies. The pei-sons proposed 
by Love to Holland were not accepted by him, nor were the persons proposed 
by Holland to Love accepted by him. Therefore It seems, in thls case, it was 
the appraisers selected by the parties under the provisions of the policies who 
failed to agrée on an umpire, and not the fallure of the assured to consent to 
the appralsement demanded in the joint written requests therefor, that pre- 
vented an appralsement belng made according to the terms of the policies. 
The master further ilnds: "Nelther the Insured nor the Insurers corruptly or 
fraudulently consplred to prevent an appralsement." As no further steps 
were taken by either party after fallure of the appraisers selected by the re- 
spective parties to agrée on an umpire, thé master finds the appralsement fea- 
ture of the policies was walved and abandoned. 

In Hamilton v. Liverpool, London & Globe Ins. Co., supra, an action at 
law on a poHcy, whereln a recovery was denied because the insured refused 
to consent to an appralsement of loss sustained In accordance wlth the terms 
of the pollcy, on proper demand made therefor, Mr. Justice Gray, deliverlnjf 
the opinion of the court, concludes as follows: "If the plalntlff had jolned 
in the appolntment of appraisers, and they had acted unlawfully, or had not 
acted at ail, a différent question would hâve been presented." In Connecti- 
cut Fire Ins. Oo. v. Hamilton, supra, the Circuit Court of Appeals for the 
Sixth Circuit said, in speaking of the obligation to join in an appralsement 
provided for in the pollcy : "That duty would be discharged by a f air effort to 
obtain an appraisal, even though the insured failed in conséquence of the 
fraud or misconduct of the other party, the impracticability of organizing the 
board, or the proceedings becomlng abortlve by reason of some radical error 
of the appraisers or by any other obstacle preventing him for which he was 
not at fault." 

Tested by the rule announced In thèse cases, I am not Inclined to the opin- 
ion the flnding made by the master in this case, that the appraisal provided 
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for in the polieles was abandoned by tlie parties, is not supported by the 
proofs, and am therefore ot! the opinion the exception takeu must be over- 
ruled. However, if such a state of faets were shown to exist as would pre- 
«lude the assured from recovery in a court of law, would the sanie resuit fol- 
low of necessity in this suit and in the condition of the record hère pre- 
sented? As has been seen, after issue joined fn the actions at law, and after 
the défense of the refusai of assured to agrée to an appolntment of apprais- 
ers, as required by the polieles, had been interposed thereto by the Insurance 
f^ompanles, they, not belng content to merely défend the law actions, brought 
this ancIllaTy suit praying a caneellation of the contracta of insurance, a stay 
of the law actions until the détermination of this suit, and, in case of failure 
to secure a decree annulling the policies, the alternative relief is prayed of 
a finding as to the damages sustained. by the Insured, a réduction from the 
total damages sustained in that amount attributable to the explosion alone, 
as distinguished from the fire which followed, and an apportionment accord- 
ing to the terms of the policy of the amount of damages by fire In such pro- 
portion as the damages found sustain to the total amount of insurance on the 
property. Thereafter the insurance companles not joining wlth complalnants 
in the bill by their answers speciflcally admit the truth of the averments of 
the bin, and by their cross-bills affirm ail the averments of the bill to be true, 
specially plead agalnst the assured the charges contained in the bill, and pray 
the same relief as prayed in the original bill. The assured were thus com- 
pelled to corne in and answer this bill and the cross-bills flled against them. 

It now having been found by the niaster the policies were not obtained by 
fraud, as charged in the bill and eross-bills, but were binding obligations of 
the companies issuing them at the date of the loss, and this flndlng belng ad- 
mitted to be true t)y the insurance companies for failure to except thereto, 
can they now be heard to inslst the provisions contained in the policies for 
appraisement, not having been complied wlth by the assured, vi-ill preclude 
the alternative relief prayed by them? I think not. To my mind, the steps 
taken in this suit by the insurance companies must be held to be a complète 
waiver and abandonment by them of that feature of the policies providlng 
for an appraisement, and entitle both the insurance companies and the as- 
sured to an ascertainment in this suit of the damages sustained, and an ap- 
portionment under the terms of the policy, if otherwlse the policies are valid 
and enforceable obligations of the insurance companies. 

The third exception taken by the insurance companies lies against finding 
of fact No. 12 of the master. This finding sets forth In extenso the proofs of 
loss made and verifled by L. M. Crawford as représentative of the Amusement 
Company. Tn the proofs the value of the building is stated to be $51,387.38. 
The value o1' the Personal property contained therein, owned 'by the assured, 
is stated to be $5,956.35, and it was therein claimed the fire had caused a to- 
tal loss to the assured, in the aggregate of $57,373.73. ICach of the policies 
provides as follows: "This entlre policy shall be vold if the insured has eon- 
cealed or misrepresented, in writing or otherwlse, any niaterial fact or cir- 
cumstance concerning this insurance, or the subject thereof, or if the interest 
of the assured in the property be not truly stated hereln, or in case of any 
fraud or false swearing by the insured touching any matter relating to this 
insurance, or the subject thereof, whether before or after a loss." 

It was the contention of the insurance companies on the hearlng before the 
master, as it is hère on this exception, that under this clause of the policies 
the entire contracts should be deereed vold because of the false claim made 
by the représentatives of the Amusement Company in the proofs of loss set 
forth, for that, as fouiicl hy the master from the proofs of loss, that on the 
building was partial, tliat is to say, $17,250. and not $51,387.38, as claimed in 
the proofs ; and on the personal property the loss was, as found by the mas- 
ter to be, $4,741.08 and not $5,956.33, as claimed in the proofs, and, further, 
that there was claimed by the proofs a total loss of a piano, which had been 
removed from the Ibuildlng and was damaged only. As has been seen, the 
master found the value of the building before the fire to be $50,000. The 
value of the personal property before the fire is not found by the master, but 
the loss thereon is stated at $4,741.08, and as the loss was partial only, and 
not total, the estimate as to the total value of the property stated by the rep- 
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resentative of the Amusement Company in making proofs of loss could not 
hâve exeeeded thât found by the master by more than the sum of $2,000 or 
$3,000. 

In regard tp the clalm of false swearlng by the représentative of the In- 
sured In the proofs of loss, the master flnds as foUows In flnding 12: "Sald 
proof 6t loss and the statements therein eontained were not Intentlonally 
made for the purpose of decelving or defraudlng the Insurers; neither was 
any sta:temétit therein, or since, by L. M. Crawford, under oath, made inten- 
tlonally for the purpose of decelving or mlsleadlng sald Insurers. At the time 
of mâ&ilig sald proofs of loss, Mr. Crawford was mlstaken as to certain plate 
glass therein mentloned, and as to ttié total loss of a piano, which he after- 
wards dlscovered had not been destroyed, but damaged. He was and Is 
versed îh opéra house construction aM value, and a compétent witness touch- 
ing thé Value and loss of the property involved herein." 

Concedîng, as I thlnk miist be done, the clalm made of total loss on the 
piano aild glàss was an innocent mistake, such as might happen In any case 
in Té^ârd to articles of small value as compared with the total loss, the 
clalm (if 'false swearlng must rest almost. If not altogether, on the distinction 
drawn between a partial loss of the building under the policles as found by 
the master on full proofs and the clalm of total loss as made by the repré- 
sentative of the insured m making ' proofs of loss. As shown by the proofs 
In thé case, and as found by the master in findlng No. 7, the building was 
rendeiféd éntlTely unflt for occupànoy, or for the use for which it was de- 
signéd; uïLtir recohstrueted, and the ■ remalnlng portions were useful only for 
the purpose bf rebulldlng and recobStructlon. It is very apparent, therefore, 
as thé 'i^hïasê "total loss" Is TOÙStrued by many of the courts, the Insured 
could hpïièstly and In the best of faith hâve asserted a clalm to total loss In 
thls éàSè. ' "A total loss— that is, a loss which reiiders the company liable for 
the ehtiré value of the property up'to the Umit of tlie Insurance under the 
terlhs of à Contract — does not necessarily amount to a complète destruction 
and oblitération of the property ; but, to constitute such loss, It Is sufflcient 
that the property be so destroyed <by' flre as that it is deprived of the char- 
actér in Whleh It was insured and rendéred useless for that purpose," etc. 
And thé casé of Diverpool, etc., Ins. Oo. v. Heckman, 64 Kan. 388, 67 Pac. 879, 
Northwestern Mut. L. Ins. Co. v. Eochester German Ins. Co., 85 Minn. 48, 88 
N. W. 265, 56 L. R. A. .108, Ck)rbett v. Spring Garden InS; Go., 155 N. ï. 389, 
60 N. B. 282, 41 L. R. A. 818^ and many other cases, are cited In support of 
the rule; The prêsumptlon, therefore, is that the clalm to a total loss con- 
tended for by the assured In the proofs, and on the hearing of this case, was 
honestly made In good fàlth. It therefore follows the exception taken on thls 
branch of the case must be overruled, and the findlng sustained. 

The next exception goes to the recommendation of the master that $3,500 be 
awarded as fées to solicltors for assured under the statute of this state, and 
that this amount be taxed as costs In this suit against the Insurance com- 
panles ; the clalm made on this exception belng that such allowance for fées 
to solicltors or attomeys can only be adjudged under the statutes of this 
State In case of total loss, when, as has been seen, the loss hère was partial 
only, ahd not total. Chapter 142, LaWs 1807, of this state, plaeed in opéra- 
tion what is known in Insurance contracts as the "valued policy law." The 
title to the act reads: "An act flxing the lla'bilities of flre Insurance com- 
panles in certain eases and repeallng chapter 102, Ijaws 1893, and ail other 
acts in confllct therewlth. Section 1 of this act provides as follows: "When- 
ever any policy of Insurance shall be written to insure any improvements 
upon real property In this state against loss by flre, tornado or llghtning, and 
the property Insured shall be wholly destroyed without crimlnal fault on the 
part of the Insured or his assigns, the amount of Insurance written in such 
policy shkll be taken concluslvely to be the true value of the property insured, 
and the true amount of loss and measure of damages, and the payment of 
money as a premlum for Insurance shall be prima facle évidence that the 
party pâylng such Insurance Is the owner of the property Insured: Provided, 
that any Insurance company may set up fraud In obtainlng the policy as a dé- 
fense to a suit thereon." Section 2 requlres an Inspection and survey of the 
premlses. to be insured by an agent of the Insurance company, and makes 
provision against forfeiture of right of Insured to clalm damages for loss 
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sustained by reason of erroneous description of property in the policy. Sec- 
tion 3 oî tlie aet makes its terms applicable to ail policies written in the state 
and also to ail renewals of such pollcies after the law became operative. 
Section 4, the section under which the claim is made in this case, provides as 
toUows: "The court in rendering judgment against any insurauce Company 
on any sueh policy of insurance shall allow the plaintiff a leasonable sum as 
an attorney's fee, to be recovered as a part of the oosts." 

The question Is, does this provision of the act apply In this suit? No déci- 
sion from the Suprême Court of this state construing this section of the act 
is cited by solleitors; therefore I assume none such exists. No décision Is 
cited by solleitors which in prlnclple aids me in reaching a conclusion on the 
question hère presented ; therefore I agaln am warranted in assuming none 
suoh exists, or it would be on the briefs filed. That the requlrement of the 
statute would be binding on this court sittlng as a court of law rendering 
judgment in a case where the loss is total, and net partial, must be eonceded. 
This, however, is not an action at law, and no judgment, as that term Is usu- 
ally employed, will be rendered in this suit. This court in this case may en- 
deavor only to ascertain what Is f'air and just among the parties and decree 
accordingly. As conclusively found by the master, the loss in this case was 
partial ; therefore the "valued policy" feature of the law provided in the first 
section above quoted bas no application hère. Indeed, the act, as shown by 
its title, was intended to apply to certain cases, not ail ; that is, the act was 
infended, in my judgment, to apply only in cases where the "valued policy" 
feature is applicable, and that is only in case of total loss under the policy. 
What is fair and just hère is that the assured shall receive the full value of 
the loss sustained by reason of flre against which the insurance companies 
indemnifled, and that each shall pay in such proportion as the amount of its 
iwlicy bears to the entire amount of the loss sustained, and that solidtors 
shall hâve such fées taxed as equity provides. 

The only question now remalning for décision relates ta costs of this suit 
and costs in the actions at law commenced by the assured. From what has 
been seen, the actions at law were properly Instituted by the assured and 
might hâve been maintained. As a conséquence of the settlement of ail con- 
troversies among the parties by decree in this suit, the further prosecution of 
the actions at law wlU be unnecessary, and when final decree is entered here- 
in, and satisfled, the law actions must be dismissed, as this disposition of the 
law actions is rendered necessary by the bringing of this suit, in which ail 
the insurance companies by their pleadings unité against the assured. In my 
judgment, it is proper and just the costs made in such action shall be borne 
by the insurance companies in the proportion found by the master. 

Wh'ile the complainant and cross-complainant Insurance companies must 
fall In tSis suit in securing a cancellation of the pollcies as prayed, and also 
in securing a réduction from the total loss sustained by the assured, as found 
by the master, of the amount clalmed to hâve been occasioned by reason of 
the explosion, as contradistinguished from damages arising from the flre, yet 
a court of equity, having assumed jurlsdictlon of the controversles existing 
between the parties, wUl retain such jurlsdictlon to the end. Therefore the 
bill of complalnt and the cross-bills filed herein should not be dismissed, but 
a decree should enter bverrullng the exceptions taken by the insurance com- 
panies to the report of the master (except with référence to the $3,500 taxed 
as attorney's fées under the statute), establishlng the validlty of the pollcies 
between the parties, stating the amount of the loss and interest thereon as 
found by the master, which is unexpected to, and that this amount, together 
with the taxable costs in the actions at law, when dismissed, and of this suit, 
including such solicitor's fées as are taxable in equity, be decreed to be paid 
in accordance with the provisions of the pollcies provldlng for a pro rata pay- 
ment of the loss sustained, as recommended by the maste;-. The recommenda- 
tion of the master as to the taxation of an attorney's fee under the statutes 
of this state should be not followed, but be dlsallowed. The actions at law 
should be dismissed on the entrance of a final decree herein, and its satisfac- 
tion entered of record; but the actions at law stand continued and in abey- 
ance until such time. 

It is so ordered. 
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E. S. QuintGti and Sylvester G. Williams, for appellants. 
D. R. Hite (Mtilvane & Gault, oii the brief), for appellees. 

Before ADAMS, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. 

WM. H. MUNGER, District Judge. The Amusement Syndicate 
Company obtained from ten certain insurance corapanies policies of In- 
surance upon its opéra house building and personal property therein. 
Among the varions provisions in the policies was one providing that: 

"This Company shall not be llable under this policy for a greater propor- 
tion of <any loss on tbe described property or for loss by any expense of re- 
moval f'rom premises endangered by flre than tbe amount bereby insured sball 
bear to the whole Insurance, vvhether valid or not or by solvent or insolveut 
insurance covering sueh property." 

The policies also provided that, in case of a disagreement as to the 
amount of loss, the insured and the insurer should each sélect an 
appraiser, the two thus chosen should first sélect a compétent and dis- 
interested umpire, the loss should then be estimated and appraised, 
and the award in writing of any two should détermine the amount of 
the loss. Upon ail of the policies, excepting the American Pire In- 
surance Company of Philadelphia, there was attached a slip granting 
permission for the use of natural gas, but providing that the company 
should not be liable for the explosion of natural gas unless fire ensued, 
then for damage by fire only. It was also provided that the policy 
should be void if the insured concealed or misrepresented, in writing 
or otherwise, any material fact or circumstance concerning the insur- 
ance, or in case of fraud or false swearing by the insured, toUching or 
in any manner relating to the insurance or the subject thereof, whether 
before or after loss. On September 27, 1906, a fire occurred which 
partially destrôyed said opéra house and the personal property therein 
covered by the said policies of insurance. Proofs of loss under oath 
were duly made by Mr. Crawford, manager of the insured, in which 
he stated the total loss to be $57,373.73. Negotiations were had be- 
tween the parties which resulted in each selecting an appraiser to ap- 
praise the damages. Thèse appraisers were unable to agrée upon the 
third party as an umpire and finally abandoned the effort. 

Appellee then commenced a suit at law against each of said insur- 
ance companies in the proper state court of Kansas. Such of the com- 
panies whose policies exceeded the sum of $2,000 removed said actions 
into the United States court, and thereupon two of the companies, the 
Spring Garden Insurance Company and the Columbia Fire Insurance 
Company, filed a bill in equity, in the United States Circuit Court for 
the District of . Kansas, against the insured and the other insurance 
companies, claiming that said policies were void for various reasons in 
the bill specified, and that the pro rata amount of loss which should be 
paid by the respective companies could not be ascértained in an action 
at law, and prayed in said bill that the policies be set aside and be de- 
creed to be null and void — 

"and tHat It be decreed that, If your orators and the Insurance companies, 
défendants herein, or any of them, shall be held to be liable in any amount 
to the said défendants the Amusement Syndicate Company and Bank of To- 
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peka, that the liability be decreed to be oiie calling for a contribution aud an 
apportlonment on the part of sueh company so liable In the proportion that 
the Insurance that it may hâve on the property insured bears to the total 
Insurance on said property, whether valld or net, and that au accounting be 
had to aseertaln what the actual cash value of the property deatroyed or dam- 
aged by fire may be, and the amount, If auy, for whlch your orators and the 
said Insurance companies may be liable to the said the Amusement Syndicate 
Company and Bank of ïopeaka, * * * and that a référence of thls cause 
be niade to a master, to take au accounting and ascertain In ail things and 
how the liability, if any, of the insurers of said property shall be distributed, 
if so ascertained and deterniined by the master." 

The bill also prayed that appellees be enjoined from further prose- 
cuting the actions at law. 

A demurrer was interposed to the bill, which was overruled. An- 
swers were then filed; those by the défendant insurance companies 
admitting the allégations of the bill and adopting the same in their 
behalf in cross-bills filed by them. The appellees filed a cross-bill, 
setting up such facts only as would be required in an action at law to 
entitle them to recover upon the policies. To this cross-bill each of the 
défendants answered, setting up as défenses practically the same mat- 
ters which were alleged and set forth in the bill. The usual replication 
was filed and upon stipulation of the parties the case was referred to a 
master to take the évidence and report his findings of fact and of law. 

The parties presented their évidence to the master and he reported 
the same with his findings of fact and recommendations to the court. 
In finding of fact No. 4 it is shown that an explosion occurred just 
before or simultaneously with the fire. In his finding No. 9 he says 
the damage to the building caused by the fire was $17,350 ; that the 
damage to the personal property was $4,741.08 ; that the building 
before the fire was worth $50,000; that natural gas had been used in 
the building since 1881 (being prior to the issue of any of the poHcies) ; 
and that such fact was known to the local agents who issued the 
varions policies when the same were issued. The master also found 
that neither the insured nor the insurers corruptly or fraudulently con- 
spired to prevent an appraisement, as alleged in the bill and answers 
to the cross-bill. He further found that Mr. Crawford, who, under 
oath, made the proofs of loss, did not make any statement therein in- 
tentionally for the purpose of deceiving and def rauding the insurers or 
misleading them; that at the time of making the proofs Mr. Crawford 
was mistaken as to certain plate glass and a piano therein mentioned, 
which he afterwards discovered had not been destroyed, but damaged 
only, and mistaken as to the loss on the building, it not being total, 
but partial only ; that he was a compétent witness touching the value 
and loss of the property covered by the insurance policies. The master 
recommended that complainants' bill should not be dismissed for want 
of equity, but should be entertained on account of the proportionment 
clause in said policies, and, to avoid a multiplicity of suits and conflict 
of interest, that the entire loss be adjusted in one suit. The master 
found the policies of insurance to be valid, and found the amount of 
the loss due to appellees from each of said companies. 

Exceptions were filed by the insurance companies to certain of the 
findings of the master, which were by the court overruled, and a decree 
178 F.— 34 
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entered in favor of appellees against each of the insurance companies 
for their prpportionate sharç Of the loss as found by the master. 
From that decree this appeal has been taken. A motion has been made 
to dismiss the appeal, for the reason that the action, while in form an 
équitable one, in substance and in fact was an action at law, and hence 
could be reviewed only by writ of error and not by appeal. In support 
of the motion we are cited to Hooven, Owens & Rèntschler Co. v. John 
Featherstone's Sons, 111 Fed. 81, 49 C. C. A. 339, and Files v. Brown, 
134 Fed. 133, 59 C. C. A. 403. 

Hooven, Owens & Rèntschler Co. v. John Featherstone's Sons was 
an action to enforce a mechanic's lien for the balance of the purchase 
price of an engine. The case was tried in the Circuit Court as if it 
were an action at law. On appeal to this court it was held that, the 
suit being one to enforce a mechanic's lien and to compel the sale of 
real estate to satisfy the debt secured thereby, it was of the nature of a 
suit to foreclose a mortgage; that it was a suit in equity, and not an 
action at law, and hence that it could be reviewed in this court by ap- 
peal, and not by writ of error. 

In Files v. Brown, this court, speaking by Judge Sanborn, said : 

"But final decrees and orders In equity cannot be reviewed by writs of er- 
ror, uor can final judgments or oïders at law be successfuUy assalled by ap- 
peals. * * * The différence between actions at law and suits in equity 
is matter of substance, not of form. It inlieres in the natures of the causes 
of action, in the prineipies which control, and in the remédies which folio w 
them, and it cannot he eradicated, either by a change of form or by the aboli- 
tion of forms. A légal cause of action cannot be maintained In equity, be- 
Cause there is an adéquate reihedy for it at la.w, and it is only where there is 
no such remedy that relief in equity may be successfuUy sought. * » * 
What, then, Is the character of the cause of action set forth in the pétition 
of the appellee, and what the nature of the relief he seekst Are they légal or 
otherwlse? * • * In efCect, the pétition was a bill in équlty to cancel a 
decree for and an order confirming a sale, and to resclnd the executed contract 
made upon the faith of it. It states: no cause of action cognizaWe by a court 
of law, and it invokes no remedy Which such a court has jurisdiction to ad- 
mlnister. Bills, pétitions, and proceedings to cancel or avold judgments, or- 
ders, deeds, or other instruments which form muniments of title, and to re- 
sclnd sales based upon them, fall withln the exclusive jurisdiction of courts 
of chancery, and are only cognizable In equity in the courts of the United 
States. The jjetition for cancellation of the order, and the order of cancella- 
tion and rescission which foUowed it, were proceedings in equity, and they 
are reviewable by appeal only." 

The correctness of the rules of law therein ânnounced cannot be 
questioned ; but they do not détermine the question hère. The bill 
filed in this case stated no légal cause of action against appellees. It 
attempted to stàte a cause of action cognizable by a court of equity. 
It sought équitable relief. It did not state any fact which 'would hâve 
entitled appellântS to hâve maintained an independent action at law 
against appellees. The facts stated did not entitle appellants to équi- 
table relief, as those facts were available to them as a défense in the 
several actions at law which had been brought by appellees. Mechan- 
ics' Ihs. Co. V. HOOver Distilling Co. (C. C. A.) 173 Fed. 888. The 
fact, however, that the bill did not state facts sufficiênt to entitle com- 
plainants to équitable relief did not constitute the action one at law. 
The so-called "cross-bill" filed by appellees did not ask for any equi- 
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table relief, and was in substance but an answer to the bill. Appellees 
were entitled to a money judgment under appellant's prayer for an 
accounting without a cross-bill. Bâtes, Fed. Eq. Prac. vol. 1, § 378. 
The mère fact that the judgment was such as could hâve been obtained 
in a court of law does not of itself change the nature and character of 
the action. Again, the trial court overruled a demurrer to the bill, 
and held that it stated an équitable cause of action. This should be 
regarded as the law of the case in determining the manner of review 
in this court. We think the case propedy reviewable hère on appeal 
and the motion to dismiss is overruled. 

Passing to the merits of the controversy, it is to be observed that 
the court, pursuant to a stipulation of the parties, referred the cause to 
a master, to hear the testimony and report the same, with his findings 
of fact and recommendations respecting the decree to be entered there- 
in. The master heard the testimony, and made findings of fact and 
recommendations as to the decree pursuant to such order of référence, 
and the same were approved by the trial court. As said in Kimberly v- 
Arms, 129 U. S. 513-524, 9 Sup. Ct. 355, 359, 32 L. Ed. 764: 

"A référence by consent of parties of an entire case for tlie détermination 
of ail its issues, though not strictly a submisslon of the controversy to ar- 
bitration — a proceeding which is governed by spécial rules — is a submission 
of the controversy to a tribunal of the parties' own sélection, to be governed 
in its conduct by the ordinary rules applicable to the administration of jus- 
tice in tribunals establlshed by law. Its findings, like those of an independent 
tribunal, are to be taken as presumptively correct, subject, indeed. to be re- 
vievi'ed under the réservation contalned in the consent and order of the court, 
when there has been manifest error In the considération given to the évi- 
dence, or in the application of the law, but not otherwise." 

To the same effect are Crawford v. Neal, 144 U. S. 585, 12 Sûp. Ct. 
759, 36 L. Ed. 552; Furrer v. Ferris. 145 U. S. 132, 12 Sup. Ct. 821, 
36 L. Ed. 649 ; Davis v. Schwartz, 155 U. S. 632, 15 Sup. Ct. 237, 39 
L. Ed. 289; Moline Plow Co. v. Carson, 72 Fed. 387, 18 C. C. A. 606. 
Were this not the rule, we are satisfied that the évidence supports the 
findings of the master. 

It is claimed that the policies were vitiated because Mr. Crawford, 
manager of the insured, in the proofs of loss, stated the total loss to 
be fifty-seven thousand and some odd dollars, whereas the total loss 
found by the master was approxima'tely $22,000. The master, how- 
ever, finds in efïect that the statement by Mn Crawford was made in 
good faith, and not with any view to deceive the insurance company. 
Crawford claimed the loss to be total. There was a conflict of évi- 
dence in this regard, and an honest différence of opinion is not false 
swearing, within the meaning of the policy so as to avoid its provisions. 
Insurance Co. v. Weide, 14 Wall. 382, 20 L. Ed. 894 ; U. S. v. Ninety- 
Nine Diamonds, 139 Fed. 961, 72 C. C. A. 9, 2 L. R. A. (N. S.) 186. 

It appears that each of the parties selected an appraiser ; that the ap- 
praisers were unable to agrée upon an umpire. The master has found 
that the failure to agrée upon the umpire was not because of any 
fraudulent conduct on the part of either the insured or the insurers. 
The case, therefore, falls directly within the rule stated by this court 
in Western Assurance Co. v. Decker, 98 Fed. 381, 39 C. C. A. 383, and 
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the actions at law upon the policies were properly brought, notwith- 
standing the failure of the arbitration. 

Complaint is also made that the master did not separate the damages 
caused by fire f rom the damages caused by the explosion. The master, 
in his finding, says : 

"The damage to the sald building caused by the fire was $17,250, and the 
damage caused by sald fire to the persoual property covered by the poUeies 
sued on by the insured was $4,741.08" 

— clearly showing that he did estimate the damage by fire separate and 
distinct from the damage by explosion. That this was so intended by 
the master is apparent, for he points out the provision in the policies 
in this respect, also makes a finding as to the explosion, and then he 
is spécifie to say that his finding of loss is such as was caused by the 
fire. Hence this objection is not well taken. 

It is claimed on the part of the American Fire Insurance Company 
that its policy was avoided because of the introduction of natural gas 
into the building, which increased the risk ; but the master finds that 
the natural gas was introduced iti the building prior to the issue of the 
policies, and hence the risk was not increased thereby. 

Complaint is made of the allowance to insured of an at-torney's fee. 
It is claimed on the part of appellant that the Kansas statute, providing 
for attorney's fées in cases against insurance companies, is applicable 
only to policies issued upon improvements upon real esta te, and then 
only when the loss is a total one. The construction of the statute in 
this respect does not seem to hâve been directly passed upon by the 
Suprême Court of the state ; but, in Insurance Co. v. Corbett, 69 Kan. 
564, 77 Pac. 108 (the opinion modified somewhat in 105 Pac. 7), and 
Insurance Co. v. Washington, 71 Kan. 777, 81 Pac. 461, attorney's 
fées wrere held proper in actions upon insurance policies to recover loss 
upon real and personal property. It does not appear in those cases 
whether the loss to the real property was total or partial, and the par- 
ticular question before us was not discussed. 

Urider a similar statute the Suprême Court of Nebraska, in Hanover 
Fire Ins. Co. v. Gustin, 40 Neb. 828, 839, 59 N. W. 376, considered the 
identical question, and held that the provision relative to attorney's fées 
was applicable to àny policy upon real estate, even though the loss was 
but partial. The statute of Kansas, adopted in 1893, was identical in 
its language with the statute of Nebraska. The Nebraska décision 
referred to, however, was not rendered until after the adoption of the 
statute by the state of Kansas; and hence it cannot be said that the 
Législature of Kansas, in adopting the Nebraska statute, adopted the 
construction subsequently placed thereon by the Suprême Court of 
Nebraska. 

The proper interprétation of the statute may best be had by review- 
ing the législation of the state in respect to this subject-matter. In 
1893 the Législature of the state of Kansas passed an act, the title of 
which was "An act defîning the liability of fire insurance companies in 
certain cases." Chapter 103, Laws Kan. 1893. In 1897 the Légis- 
lature repealed said act, and adopted a new one, under the following 
title: "An act lïxing the liabilities of fire insurance companies in cer- 
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tain cases, and repealing chapter 103 of the Session Laws of 1893 and 
ail other acts in conflict herewith." Chapter 142, Laws Kan. 1897. 
The provisions of the two acts were as f ollows, the words within brack- 
ets being in the act of 1893 and omitted from the act of 1897, while the 
words in italics were not in the act of 1893, but were new matter 
embodied in the act of 1897 : 

"Section ]. Wlienever any pollcy of Insurance sliall be written to lusure auy 
improL-ementi! npoii refil property in tliis state against loss by flre, tornacio 
or lightnitig, and the property insured shall be wholly destroyed, without crim- 
Inal fault on the part of the insured or his assigns, the amount of insurance 
written in such policy shall be taken eonclusively to be the true value of the 
property insured, and the true amount of loss and measure of damages, and 
the payment of money as a premimh for insurance shall be prima fade évi- 
dence that the pariy paying such iivsurance is the omner of the property in- 
sured: Provlded, that any insurance company may set up fraud in obtainlng 
the policy as a défense to a suit thereon. 

"Sec. 2. It shall 6e the diity of evcry person, corporation, association, part' 
nersMp, company or individual issiiiny any policy insuring real property of 
any description against loss iy flre or any of the risks usually insured agaifisi 
in their insurance polides, hy itself, or its agents, to make careful ex^amina- 
tion of the premises insured, and to place in such policy a full, complète and 
correct description of the property or premises insured there1)y; and no fail- 
ure to properly and ftiUy describe such property or premises, nor any erro- 
neous statement in the description of such property or premises sha-ll be a 
défense in any action to collect for loss thereon or thereunder when such de- 
scription shall be sufflcient to enable a person of ordinary intelligence to flnd 
and fully identify the property or premises upon which said insurance was 
icritten, and upon which premiums hâve been paid, and this notwithstanding 
any provisions in said insurance policy contained. 

"Sec. 3. ïhis act shall apply to ail polieies of insurance hereafter [made orl 
written [upon real property] in this state, and also to the renewals which 
shall hereafter be made of ail polieies [heretofore] written in this state, and 
the eontracts made by such polieies and renewals shall be construed to be 
contracts made under the laws of this state. 

"Sec. 4, The court [upon] in rendering judgment against [an] any insurance 
company [upon] on any such policy of insurance shall allow the plaintifif a 
reasonable sum^ as an attorney's fee to be [taxed] recovered as a part of the 
costs. 

"Sec. 5. Original chapter 102, of the Session Laws of 1893, and ail acts and 
parts of acts in conflict herewith are hereby repealed. 

"Sec. 6. This act shall take effect and be in force from and after its pub- 
lication in the [officiai state paper] statute book." 

The act of 1893 contained four sections ; their provisions being 
embraced in sections 1, 3, 4, and 6, of the act of 1897. The act of 
1893 related to the liability of insurance companies in cases only 
where the loss was total. The act of 1897 modified in some respects 
the provisions of the act of 1893, and in section 2 introduced a new 
subject-matter, imposing additional duties upon insurance companies, 
thus clearly indicating the intention of the Législature that the act 
should not be limited to cases in which the loss was total. Section 2 
of the act, as above quoted, it will be seen, is not limited in terms to 
cases in which the loss should be total and we can perceive of no sound 
reason why it should be so limited. The section treats upon a subject- 
matter not contained in the act of 1893. By section 3 companies issu- 
ing polieies of insurance upon real property are required to make a 
preliminary survey of the premises and to describe the same fully in 
the policy. The section prescribes the effect which failure in that 
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respect shàU prodùce. There could be no good reason for législation 
providing that a misdescription qf the premises in the policy should not 
be atdelense to a party who sustained a total loss and leave it available 
as a filll défense in an action brought by one whose loss was 99 per 
cent, of the total value, and we cannot think such was the intention of 
the Législature in the enactment of 1897. 

Section 3 of the act of 1897 in effect modifies or amends section 2 
of the act of 1893 by striking out the words "real property." So that 
the act, instead of applying, as formerly, to policies of insurafice writ- 
ten upon^réar property only, is made to read that the act should apply 
to ail policies of insurance thereàfter written. The change in this 
respect is. significant, and, if the section be construed according to its 
literal reâding, it shows the intention of the Législature to be that the 
next' section, providing for the allowance of attorney's fées in actions 
upon such policies of insurance, should apply by such modification to 
actions upon policies of insurance issued upon personal aswell as real 
preperty. Whéther it should be so construed we need not and do not 
hère détermine. We are, howevef, clëarly of the opinion that section 
1 of the act of 1897, fixes the liabilij;y of insurance companies in case of 
total loss under policies issued insuring improvements upon real prop- 
erty; that section 3 imposes àduty upon insurance companies as to 
ail policies thereàfter written upon real property and. fixes a liability 
thoiigh the, premises insured''bè'iiiacçuratély described, arid this with- 
out référence to whether thé loss bé. total or partial ; that the provision 
relative to attorney's fées applies at least to ail policies which are gov- 
erned by sectiôhs 1 and 2 of the act. As the pohcies in thèse cases 
were written upôh improvçments Upon realestate, and the major por- 
tion of the loss being such improvements, we think the attorney's fées 
were properly allowed. The âmount of the attorney's fées not being 
questiohed, thè objection going to any allowance, we are not called 
upon to cdnsidër'the reasonablenëss of the sum allowed a;s applied to 
the loss upon the building insùred. 

Appellants further urge that no judgment should hâve been rendered 
against the respective insurance companies for their proportionate 
share of the loss ; that, when .appëllànts failed to establish the equities 
of their bill in other respects, the entire case should bave been dis- 
missed. One of the grounds, however, upon which appellants invoked 
the équitable jurisdiction of the court was that, as the policies each 
contained the provision that each company Should only be liable for the 
proportion of any loss which the amount of its insurance bore to the 
whole insurance; such provision rendered an équitable accounting 
proper, and complainants in their bill prayed that, if the policies should 
be found valid, such accounting should be had. Under thèse circum- 
stances, the insurance companies: will not be permitted to question the 
decree in this regiard. 

Lastly, it is said that the court erred in decreeing that the insurance 
companies should pay the costs iti the actions at law brought by insured 
and that such actions at law should then be dismissed. The insurance 
companies invoked the aid of a court of equity and in courts of equity 
the payment of costs by the irespective parties is a proper matter of 
équitable distribution. The actions at law were properly brought. 
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The insurance companies were not entitled to invoke the aid of a court 
of equity to stay their progress. Having done so, however, and ob- 
tained the benefit in a court of equity of the proper contribution to be 
paid by each company under their prayer for an accounting, thus ren- 
dering further proceedings in the actions at law unnecessary, it was 
but proper that the costs in those actions should be assessed against the 
insurance companies. Had the actions at law proceeded to judgment, 
the costs would hâve followed the judgment, and the insurance com- 
panies will not be permitted to évade the costs by simply appeaHng to 
a court of equity. 

The decree of the Circuit Court is affirmed. 

RINER, District Judge (concurring). Ten actions at law were 
brought by the appellees in the state court against ten insurance com- 
panies, of which nine are appellants in this court, to recover upon cer- 
tain pohcies of fire insurance issued to the Amusement Syndicate Com- 
pany upon its opéra house and property in the city of Topeka, Kan. 
Five of the cases were removed to the Circuit Court for the District 
of Kansas and there docketed on the law side of the court as actions at 
law. Afterwards the Spring Garden Insurance Company and one of 
the other companies, a défendant in one of the actions commenced in 
the State court and removed to the fédéral court, filed a bill in equity 
in the Circuit Court in which an injunction was prayed against the ap- 
pellees to restrain them from proceeding in the iîve actions removed 
to the Circuit Court and the five actions still pending in the state court. 

In this bill the complainants set out the issuance of the ten policies 
sued on, that the policies were similar in terms and provisions, except 
as to dates and amounts, and that each of the policies contained a pro- 
vision by which each insurer should be liable for such a proportion of 
the amount of any loss as the amount of its policy bore to the total 
amount of the insurance at the time of the loss. It was further alleged 
that by reason of such clause a common interest existed among the in- 
surers relative to the amount of the loss, and that, to avoid a multi- 
plicity of suits, equity had jurisdiction to détermine the amount of such 
loss, and to apportion the same among the several insurers. The other 
insurance companies were made parties défendant to the bill. It was 
also alleged in the bill that the policies were obtained by fraudaient 
concealment on the part of the appellees relative to the value of the 
property which was the subject of the insurance, and prayed that at 
the final hearing it might be decreed that ail of the contracts of insur- 
ance werè void because of the frauds practiced upon the insurers by 
the appellees. 

To this bill of complaint the appellees filed a demurrer, which was 
overruled. The insurance companies made défendants in the bill 
answered in such form as to admit the allégations of the bill, and join 
in the prayer for relief. A temporary injunction was granted by the 
Circuit Court, restraining the appellees from prosecuting the ten ac- 
tions at law commenced by them against the several insurance compa- 
nies. Thereupon the appellees filed what is denominated in the record 
a "cross-bill," in which they set out the issuance of the ten insurance 
policies, the occurrence of the fire, the destruction of the property in- 
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■sured, and sxibstantially the satne allégations relative to the Uability of 
the severalcompanies as appear in the pétitions in the law actions com- 
menced in the state court. The prayer of this so-called cross-bill was 
that the appellees recover from the insurance companies the fuU 
amount of the policies upon which actions at law had been brought, 
together with an attorney's fee, as provided by the laws of Kansas. 

To this cross-bill each of the insurance companies answered, alleg- 
ing, by way of défense, breaches of the policies as set out in the origi- 
nal bill of complaint. To thèse answers replications were filed, and, the 
issues having been thus joined, by consent of ail the parties the issues 
of fact were referred to a master for his findings and recommendations 
for judgment. The master's findings of fact were confirmed by the 
court, and a decree or judgment was rendered in favor of the appellees 
for the amotint of the loss as found by the master. The Western As- 
surance Company, one of the défendants in the cross-bill, paid the 
amount which the judgment provided it should pay, and the other nine 
insurance companies joined in this appeal. 

It will be seen from the foregoing statement that the issues tried 
arose upon the so-called cross-bill, which is in légal efïect a pétition at 
law, the answers of the insurance companies thereto, and the replica- 
tions to the answers. A motion was filed by the appellees to dismiss 
the appeal on the ground that the cause of action tried in the Circuit 
Court was at law, and not in equity, and therefore that this court had 
no jurisdiction to review a judgment on such cause of action, except 
by a writ of error. 

That an action such as this is an action at law, without any équitable 
features whatever, was decided by this court in Mechanics' Insurance 
Company et al. v. C. A. Hoover Distilling Company et al. (C. C. A.) 
173 Fed. 888. It is to be noticed that the case was tried as an equity 
cause by the consent of ail parties, and therefore neither party can be 
heard in this court to object to the method of trial. Hooven v. Feath- 
erstone, 111 Fed. 81, 49 C. C. A. 229. Judge Sanborn, in delivering 
the opinion of the court in the case just cited, said: 

"It is earnestly argned tliat appellant, by consentlug to try Its case below 
at law, bas waived its riglit to a review by appeal. Its waiver, however, does 
not extend to that length. One wlio consents to tlie beaiing in equity of a 
légal cause of action, or to the trial of an équitable cause of action at law, is 
thereby estopped from suecesst'ully objecting for the flrst tlme in an appellate 
court to the method of trial which he has adopted. But this is the extent of 
the estoppel against Mm. He does not waive his right to a review of the 
judgment or decree of the trial court by the ouly method which can be ef- 
fectuai to obtain such a review ; that Is to say, by writ of error if the cause 
of action was légal, and by appeal if it was équitable." 

In Files v. Brown, 134 Fed. 133, 59 C. C. A. 403, this court again, 
speaking through Judge Sanborn, said : 

"The appellant has taken an appeal, and has also sued out a writ of error 
to reverse the same order. This is a permissible practiee where counsel are 
in doubt which course to pursue, and the appellate court will judge the pro- 
ceedings below in accordance with the rules of that method of review ap- 
plicable to the nature of the case presented. * • * But final decrees and 
orders in equity cannot be reviewéd by wrlts of error, nor can final judgments 
or orders at law be successfuUy assailed by appeal. * * * Henee it be- 
comes necessary before entering upon the merits of the questions at issue to 
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■détermine whether this is a proceeding at law or In equity, and whether it 
may be reviewed by a writ of error or by appeal. The différence between 
actions at law and suits in equity is matter of substance, not of form. It 
Inheres in the nature of the causes of action, in the prineiples whicti control, 
and In t&e remédies whlch follow them, and it caunot be eradicated, either 
by a change of form, or by the abolition of forins. A légal cause of action 
camiot be maintained in equity, because there is an adéquate remedy for It at 
law, and it is only where there is no such remedy that relief In equity may be 
successfully sought. Equitable causes of action are not available at law, be- 
cause they invoke the judgment and appeal to the conscience of the chaneel- 
lor, and the free exercise of that judgment and conscience is prohibited In 
actions at law by the rnle which entltles every party to a trial of ail the' is- 
sues of fact by a .lury." Hooven v. Featherstone, 111 Fed. 81, 49 C. C. A. 
229; McFaddeu v. Milling Company. 97 Fed. fiTO, 38 C. C. A. 3.T4 ; Hurt v. 
Holllngsworth, 100 U. S. 100, 25 L. Ed. 5G9 ; Highland Boy Gold Mining Co. 
V. Strlckley, 116 Fed. 852, 54 C. 0. A. 186. 

No writ of error was sued out in this case, and to hold that the court 
has jurisdiction is to overrule, it seems to me, the former décisions of 
this court above referred to, and for that reason I am unable to assent 
to the views expressed by a majority of the court. I think the motion 
to dismiss for want of jurisdiction should hâve been sustained. The 
original bill, as I view it, stated no cause of action, either at law or in 
equity, and, as is well suggested by counsel in their brief, "is nothing 
but an application addressed to the Circuit Court to try ten cases at 
law according to the procédure and rules applicable to suits in equity." 
This opérâtes as an estoppel in so far as the method of trial is con- 
cerned; but, as suggested by Judge Sanborn in Hooven v. Feather- 
stone, this is the extent of the estoppel against them. 

But if, as the majority hold, the court has jurisdiction, the judgment 
or decree in the Circuit Court was for the right parties, and, being af- 
firmed by a majority of the court, I concur in the resuit on the merits. 
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(Circuit Court of Appeals, Eighth Circuit. March 22, 1910.) 

No. 2,591 (1,799). 

1. C^csTOMs DuTiEs (§ 25*) — Classification— "Blown Glassware." 

In Tarin Act July 24, 1897. c. 11, § ], Schedule B, par. 100, 30 Stat. 157 
(U. S. Comp. St. 1901, p. 1663), the term "blown glassware" includes ar- 
ticles blown in a mold as well as free-handed. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 46; Dec. 
Dig. § 25.* 

For other définitions, see Words and Phrases, vol. 1, p. 812; vol. 8, p. 
7591.] 

2. CusTOMs Duties (§ 25*) — Classification— "Blown Glasswabe"— "Manu- 

factures OP (iLASS." 

Articles in chief value of blown glass, but in part of other glass or 
other matei'ial, are not withln the provision for "blown glassware" in 
TarifE Act .July 24, 1897, c. 11, § 1, Schedule B, par. 100, 30 Stat. 157 (U. 
8. Comp. St. 1901, p. 1633), but are dutiable as manufactures of glass un- 
der paragraph 112, 30 Stat. 158 (U. S. Comp. St. 1901, p. 1635). 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 46; Dec. 
Dig. § 25.*] 

"For other cases see same topic & | numeer in Dec. & Atn. Diga. 1907 to date, & Eep'r Indexes 
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8. CtrSTOMB DlTTlES (§ 25*)— GROTJND GLASS— "ABTICtKS Oï Ql-ASS Obna- 

MESTan; Deoobated, or Gbound." 

In Tarlff Act July 24, 1897, c. 11, § 1, Schedule B, par. 100, 30 Stat. 
157 (Û. S. Oomp. St. 19(M., p. 1633), the provision for "articles of glass 
• * • ornamented, decorated, or ground (except such grlndiug as Is 
necessary for flttlng stoppera)," Is not Ilmlted to articles In whlch the 
grlikdiiig Is done for ornamental or décorative purposes, but includes 
plaln goods ground toi utlllty purposes only, 

lËd. Note.— For Otàer cases, see Customs Dutles, Cent Dlg. § 4G ; Dec. 
Dlg. § 25.*] 

4. CusTDMS DuTiM (§ 25*)— "Molded"— "Peessed." 

In Tariff Act July 24, 1897, c. 11, | 1, Schedule B, par. 99, 30 Stat. 156 
(U. S. CJomp. St. 1901, p. 1633), the term "molded," as applled to glass- 
ware, Is synonymous wlth "pressed." 

[Ed. Note.— For other cases, see Customs DuHes, Cent. Dig. § 46 ; Dec. 
Dlg. §25.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

The opinion of Trieber, District Judge, in the court below, reads as 
follows: 

The court déclares the law as to the différent matters In controversy in thls 
case as follows: 

1. Plaln goods glass producéd by belng blown Into molds, whleh the court 
flnds from the évidence are known to the trade as "molded glassware," and 
not as' "blown glassware," and for that reason Is dutiable under paragraph 
112 of the act of 1897. Act July 24, 1897, c. 11, § 1, Schedule B, 30 Stat. 158 
(U. 8. Cbmp. St 1901, p. 1635): Oongresa must be supposed to bave used the 
language as understood by manufacturers, dealers, and the trade generally. 
If tUere be any doubt on the subject, the rule by whlch courts wlll be gov- 
emed in cases of this nature Is that "the doubt be resolved in favor of the 
Importer, as dutles are never Imposed on the dtlzien upôn vague and doubt- 
ful Interprétations." Hartranft v. Wiegmann, 121 D. S. 609, 616, 7 Sup. Ct. 
1240, 30 L. Ed. 1012 ; American Net & Twlne Co. v. Worthington, 141 U. S. 
468, 12 Sup. Ct. 55, 35 I^. Ed. 821 ; Swan & Finch Oo. v. United States, 190 
D. S. 143, 23 Sup. Ct 702, 47 h. Ed. 984. 

2. Glass tubing is Mbwn glass if a flnlshed article, and la dutiable under 
paragraph 100. Rogers v. United States (C. a) 115 Ped. 233 ; afflrmed, 121 
Fed. 546, 57 C. C. A. 608. But if In bulk to bô used in the manufacture of 
flnlshed articles after importation, belng when Imported Incomplète articles 
of glass suitable only for other manufacture In the fluished articles, they are 
dutiable only under paragraph 112. United States v. Fensterer (C. C.) 84 
Fed. 148; United States v. Durand, 137 Fedr 382, 60 0. C. A. 506. 

3. Are articles of whlch blown glass is the component material of chief 
value in connection wlth other glass, solid or pressed, dutiable under para- 
graph 100 or 112 î Applying the rule laid down In Hartranft, v. Wiegmann, 
supra, it must be held that, in vieW of the faet that Congress'in paragraph 
100 did not. say that glassware of which blown glass Is the compoûent of chlef 
value shali be subject to the duty under that paragraph, it is not dutiable 
thereunder, but under paragraph 112. Eimer & Amend v. United States (O. 
C.) 126 Fed. 439. 

4. If plain goods are ground for utlllty purposes only, and not for oma- 
•mentation, they are dutiable under paragraph 112, and not 100. Koscherak 
Y. United States, 98 Fed. 596, 39 O. O. A. 166; Hempstead v. United States 
(G. C.) 122 Fed. 752; United States v. Hess© (a O.) 141 Fed. 492; T. D. 
20,398. ïhese authorlties are ooncluslve that grlndlng or etching for utlllty 
purposes solely, and not for ornamentatlon, are . dutiable only under para- 
graph 112. This inqludes ail plaln glass, graduated, printed, or etched for 
utility purposes only. 

*T2r other cases see «ajue toplç & i nOmbbr In Dec. ^ Am. Dlga. 1907 to date, & Rep'r Indexés 
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5. Bottles made of molded or pressed glass with stoppera that hâve been 
eut or ground more than is neeessary for fitting are dutiable under para- 
graph 100. Utard v. United States, 128 Fed. 422, 63 0. C. A. 164; T. D. 
25,115. 

6. liampwork — 1. e., wares blown at the lamp — must be classed as blown 
glass, and subject to duty under paragraph 100. Congress bas made no ex- 
ception for such ware, and, of course, the courts cannot make them. 

As thls disposes of ail the contested questions of law, the court has no 
doubt that counsel will be able to prépare a decree in conf ormity therewith. 
If they are unable to do so, the court will settle ail matters In dispute. 

Henry W. Blodgett, U. S. Atty. (Truman P. Young, Asst. U. S. 
Atty., of counsel). 

Ferriss, Zumbalen & Ferriss (Joseph H. Zumbalen, of counsel), for 
appellee. 

Before HOOK and ADAM S, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an application under section 15 
of the customs administrative act (Act June 10, 1890, c. 407, 26 Stat. 
138 [3 U. S. Convp. St. 1901, p. 1933]) for a review of a décision of 
the Board of General Appraisers sitting at New York classifying for 
customs duties certain merchandise imported by the chemical company. 
The Circuit Court rêver sed the Board of Appraisers in certain par- 
ticulars and the government took this appeal. The construction and 
application of paragraphs 100 and 113 of the tarifE act (Act July 34, 
1897, c. 11, § 1, Schedule B, 30 Stat. 157, 158 [U. S. Comp. St. 1901, 
pp. 1633, 1635]) are involved. They are as follows: 

"100. Giass bottles, decanters, or other vessels or articles of glass, eut, eii- 
graved, painted, çolored, staiued, silvered, gilded, etched, frosted, printed in 
any manner or otherwise ornamented, decorated, or ground (except such 
grinding as Is neeessary for fitting stoppers), and any articles of which such 
glass Is the component materlal of chief value, and porcelain, opal and other 
blown glassware ; ail the f oregoing, fiUed or unfilled, and whether tlieir con- 
tents be dutiable or free, sixty per centum ad valorem." 

"112. Stalned or painted glass Windows, or parts thereof, and ail mirrors, 
not exceeding in size one hundred and forty-four square Inches, with or wlth- 
out f rames or cases, and ail glass or manufactures of glass or paste, or of 
which glass or paste is the component niaterial of chief value, not specially 
pro^dded for in this act, forty-five per centum ad valorem." 

Counsel hâve substantially agreed upon a brief statement of the 
questions : 

First. Siiould plain glassware blown in a' mold be classified as 
blown glassware under paragraph 100 of the tariff act, and therefore 
subject to a duty of 60 per centum ad valorem, or, under paragraph 
113, as manufactures of glass not specially provided for, and there- 
fore subject to a duty of but 45 per centum ad valorem. The merchan- 
dise in question is blown glassware, but it was blown in a mold. The 
government contends it is blown glassware, while the company con- 
tends it is molded glassware. Besides the context of the act, the par- 
ties resorted to testimony as to customary usages of the trade in the 
description of such goods. The term "blown glassware" is a common 
one. The term "molded," as applied to glassware, appears in para- 
graph 99 of the act, but not elsewhere. It there refers to bottles, jars, 
etc., and the expression is "plain green or colored, molded or pressed, 
and flint lime or lead glass bottles, vials, jars," etc. The Century Die- 
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tionary defines pressed glass as "glass brought to a shape in a mold by 
a plunger," and in that sensé the terms "molded" or "pressed" are 
synonymdtis. The testimony considered by the Circuit Court was not 
heard oraHy, but was taken before a référée. The testimony was that 
of Mr. Heil for the company, and Mr. Lamar and Mr. Lysaght for 
the government. Mr. Heil, the président of the company, testified to 
a distinction between glassware blown free-handed and that blown in 
a mold. He said the former was blown glass and the latter was known 
to the trade as "molded" ware ; but on cross-examination he said he 
did not knbw before he went to Europe the year previous to giving his 
testimony that the ware was. blown in molds. He said: "Until that 
time I thOùght it was ail harid blown." His testimony certainly did 
not establish that glassware blown in a mold was generally known to 
the trade as molded ware as distinguished from blown ware at the 
time of the passage of the tariff act of 1897. If an article has a well- 
known désignation in trade and commerce at the time a tariff act is 
passed, it is presumed Congress adopted it. De Jonge v. Magone, 159 
U. S. 563, 569, 16 Sup. Ctv 119, 40 h. Ed. 360. Mr. Lamar was a 
chemical expert, and for himself and others had been a purchaser of 
large quântities of chemical glassware like that in question. Some of 
it which he said was both ttiblded and blown he had always heard 
spoken of as blown glassware. ' It was so known to the trade as far 
as his ex:perience went. Mr. Lysaght, who was an examiner of cus- 
toms, said he did not know of the term "molded ware" being applied 
to the merchandise in question, though he had no expérience in han- 
dling chemical glassware outside of his présent position. lîe did not 
know how it was commonly called in the trade, but that the merchants, 
importers, and their employés with whom he had come in officiai con- 
tact always called it "blown" glassware. Upon this testimony the trial 
court held that it should be called "molded ware," and was not "blown 
ware" within the meaning of paragraph 100. We do not think the 
évidence justifies the conclusion. The action of the collector in the 
first instance and that of the Board of General Appraisers is presump- 
tively correct, and the lights afforded by the record tend rather to sus- 
tain than to overthrow their conclusion. 

' Second. Are articles of which blown glass is the component ma- 
terial of chief value, in connection with other glass, or other material, 
and which are not eut, engraved, painted, colored, stained, silvered, 
gilded, etched, f rosted, printed in any manner, or otherwise ornament- 
ed, decorated, or ground (except such grinding as is necessary to fit 
stoppers), to be classified as blown glassware under paragraph 100 or 
as manufactures of glass under paragraph 113? The court held this 
ware dutiable under paragraph 112, and we think correctly. It is 
clearly not within paragraph 100, though it would hâve been had the 
component blown glass been eut or engraved, etc. It seems to be with- 
in the clause of paragraph 113 : 

"Ail glass or manufactures of glass * * * or of which glass • * * 
Is the component ipaterial of chief value." 

It therefore is not a nonenumerated article within section 7 of the 
act, as claimed by the government. 
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Third. If plain goods are ground for utility purposes only and not 
for ornamentation, and not for the purpose of fitting stoppers, are they 
to be classified under paragraph 100 or under paragraph 112? 

The court held such goods fell under paragraph 113. It is urged 
in support of thé décision that, to be vvithin paragraph 100, the grind- 
ing must hâve been for ornamental or décorative purposes. We do 
not think so. Aside from the plain structure of the provision, the ex- 
ception of grinding for fitting stoppers shows that goods ground for 
other utihty purposes are included. Otherwise the exception would 
perform no office. Utard v. United States, 124 Fed. 997, 63 C. C. 
A. 164, 128 Fed. 422 ; Thos. McMullen & Co. v. United States (C. C.) 
123 Fed. 847. 

The décision of the Circuit Court upon the second question is af- 
firmed, and upon the first and third it is reversed. The cause is re- 
manded for further proceedings in accordance with this opinion. 



LARSEN V. O'ROURKE ENGINEERING CONST. CO. 
(Circuit Court of Appeals, Second Circuit. April 4, 1910.) 
No. 175. 
Master and Servant (§ 141*) — Masteb's Liability for Injukt to Servant 

RULES. 

Tiïe failure of a master to make rules is not négligence whlch renders 
him liable for an injury to a servant, unless it appears from tbe nature 
of the business that the master in the exercise of reasonable care should 
liave foreseen and anticipated the necessity of a rule whlch, if observed, 
would hâve prevented the injury. 

[Ed. Note. — For other cases, see Master and Servant. Cent. Dig. § 283; 
l>ec. Dig. § 141.» 

Duty of master to promulgate rules as to method of work, see note to 
St. Louis, K. C. & C. R. Co. v. Conway, 86 C. C. A. 8.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by Samuel Larsen against the O'Rourke Engineering Con- 
struction Company. Judgment for défendant for costs, and plaintiff 
brings error. Affirmed. 

Frank Moss, for plaintiff in error. 

Bertrand L,. Pettigrew, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The plaintifï, who was in the employ of the 
défendant as a "rigger," was injured February 22, 1907, while engaged 
in placing the f oundations for the Hudson Terminal Building, bounded 
by Church, Greenwich, Cortlandt and Fulton streets, New York. At 
the time of the accident he was sitting on top of a section of shafting 
when the boom of the derrick which placed the shafting in position 
suddenly descended upon him, causing severe injuries which resulted 
in the loss of his right leg. The derrick was one of four, arranged 

*For other cases see eame topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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at each corner of a "traveler," and was operated by an electric engîne in 
charge of an experienced engineer. There was also a signalman for 
each engine. Af ter landing the section in question and getting a signal 
to slack off so that the plaintiflf, lyarsen, could disconnect it, the en- 
gineer, McTighe, moved to the opposite side of the traveler to answer 
a call of nature and while he was thus detained, O'Rourke, the signal 
boy, went over ta the engineer's seat, where there was a small im- 
provised stove, presumably to get warm. 

Though there is no direct évidence that O'Rourke started the en- 
gine, the presumption is very strong that he must bave done so, as he 
was seen climbing over the engine at the time in question. McTighe 
testified that he left the engine with the power turned off, so far as it 
was possible for him to do so, with the drum dogged and the friction 
thrown out. In such circumstances nothing but human agency could 
hâve set tbe engine in motion. Upon a verdict directed for the défend- 
ant every doubt must be resolved in favor of the plaintifF. On the 
plaintiff's proof s, theref ore, the following propositions are established : 
First. The plaintiff, McTighe and O'Rourke were fellow servants. 
Second. The plaintiff was injured by the négligence of O'Rourke. 
Third. The plaintiff was not guilty of contributory négligence. 

The case clearly falls, theref ore/ within the rule exempting the 
master for an injury to a servant occasioned by the fault of a fellow 
servant, unless it can be shown that the master was himself guilty of 
négligence. The only fault imputed to the master herè is its f ailure to 
make rules. 

Of course the establishment of the gênerai proposition that the de- 
fendant should bave promulgated rules for the conduct of a business 
so hazardous, will not aid the plaintiff unless it be shown that it was 
the defendant's duty to publish a rule which would bave prevented the 
accident in question. For instance, the court might find that a mine 
owner should post rules stating when dynamite should be brought into 
the mine and under what conditions, but this would not aid an em- 
ployé who was injured by the kick of a refractory mule. In the latter 
case, if the plaintiff relied upon the absence of rules, it would be neces- 
sary for him to show that it was the duty of the master to make rules 
forbidding ail employés, except, the drivers, to go within reaching 
distance of the heels of the mules. In other words, the f ailure of the 
défendant hère to make any rules is negligible ; the sole question be- 
ing should it bave made a rule which would bave prevented O'Rourke 
from climbing over McTighe's engine and working its levers. Was 
the défendant bound to foresee and guard against so unlooked for a 
contingency ? 

"The fallure to make rules Is no proof of négligence, unless It appears from 
the nature of the business in which the servant is engagea that the master, 
In the exercise of reasonable care, ^ould hâve foreseen and anticipated the 
necessity of such précaution." Morgan v. Hudson Eiver Ore & Iron Company, 
133 N. Y; 666, 670, 31 N. E. 234, 236; Johnson v. Prince Line, 104 App. Dlv. 
157, 93 N. Y. Supp. 27a 

Undoubtedly the theater of opération presented manifest dangers — 
this must always be so in the construction of the modem steel struc- 
ture. No one but skilled workmen who know of the hazardous nature 
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of their task are supposed to bc in the inclosure. We are familiar 
with no authority making it obîigatory upon the employer to promui- 
gate rules attempting to cover ail the innumerable unforeseen ac- 
cidents which may occur in such environment. Usually where rules 
are made the purpose is to inform each servant what his duties are ; 
in other words, he is told what he shall do, not what he shall not do. 
In the case at bar a rule might bave been posted to the eflfect that 

"Signalmen shall, whlle on duty stand at or near the buU wheel of thelr 
respective derricks, In a position where they can at ail tlmes see signais and 
commnnloate them to the engineer." 

Such a rule would not bave prevented the présent accident. Was 
the défendant required to go further and provide by rule that "signal- 
men shall not leave the vicinity of the bull wheel while the work is 
progressing and they shall not clamber over the engines on the 
traveler where they are employed or move any of the levers of said 
engine or attempt to operate the same"? It is doubtful if even such 
a rule as this would hâve prevented the foolhardy or, perhaps, ac- 
cidentai act of O'Rourke. But was the défendant bound to anticipate 
the extraordinary accident which occurred? We think not. Rules as 
comprehensive as contended for by the plaintifï would be so complex 
and minute as to be practically ignored. In such a babel as exists 
during the construction of a modem many-storied building is it not 
safer to hâve for the guidance of the workmen a few gênerai rules, 
clear, simple and easily enforced? Too much govemment is as dan- 
gerous for building corporations as for nations. The best results for 
each are obtained by the fewest possible laws clearly expressed and 
rigidly enforced. 

The judgment is afiirmed. 



BENJAIMIN MOORE & CO. T. AUWELC 

(Circuit Court of Appeals, Second Circuit. April 18, lOlO.J) 

No. 171. 

Tbade-ÎIarks and Trade-Names (§ 75*) — Uisxawfdi, Compétition— Décep- 
tion OF Public. 

Complainant sold a wall coverlng under the name "Muresco." De- 
fendant sold a similar material under the name "Murafresco ;" the name 
being arrived at by shortening an older trade-name, "Muralofresco," used 
by others commercially before défendant had anythlng to do with the ar- 
ticle. Held, not to constitute actionable unlawful compétition; there be- 
ing évidence that the public liad not been deeelved, and none to the con- 
trary. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 86 ; Dec. Dig. § 75.* 

Unfalr CMnpetition see notes to Scheuer t. Muller, 20 C. C. A. 165; 
tare v. Harper & Bros., 30 C. C. A. 376.] 

Appeal from the Circuit Court of the United States for the East- 
em District of New York. 

*Vor other eaani >ee same tapie 4fc i NUioniB In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Suit by Benjamin Moore & Co., a corporation, against Louis C. 
Auwell. Decree for défendant (173 Fed. 508), and complainant ap- 
peals. Affirmed. 

Edwards, Sager & Wooster, for appellant. 
Edward C. Davidson, for appellee. 

Before EACOMBE, WARD, and NOYES, Circuit Judges. 

WARD., Circuit Judge. The bill allèges infringement of a registered 
trade-mark and also unfair compétition. The trade-mark is a fouled 
anchor with the words "Muresco" and "Moore's Muresco" in connec- 
tion with it. There is absolutely no imitation of this trade-mark. The 
only ground of unfair compétition is the use of the word "Murafres- 
co"; there being no effort to make the defendant's packages resemble 
the complainant's or to pass ofï his goods as theirs. The name "Mura- 
fresco" was quite naturally arrived at, by shortening the older trade- 
name "Muralofresco," by other parties before the défendant had any- 
thing to do with the article, and had been used commercially for three 
or four years before this suit was brought. There is no proof that the 
public is deceived, the évidence being to the contrary. The resem- 
blance between the words is so great as to make the case a close one, 
and évidence of bad faith on the defendant's part or of confusion on 
the part of the public would incline us to enjoin its use. Considération 
of ail the facts, however, causes us to concur with the trial judge. 

The judgment is affirmed. 

LACOMBE, Circuit Judge. There is, of course, no infringement of 
the registered trade-mark of the large fouled anchor with the word 
"Moore's" on its shank and "Muresco" on its arms and flukes. But 
the parties are citizens of différent states, complainant asserts that 
it has a common-law trade-mark, to wit, the word "Muresco," and the 
testimony abundantly sustains the finding of the Circuit Court that 
this word, as used by it since 1893, was "the trade-name of a dry pow- 
der used for a nonwashable wall finish, and that its use was sô gên- 
erai and well known as to furnish a nickname or adjective defining 
or identifying the entire list of products of Benjamin Moore & Co., 
as those of the corporation which sold the powder Muresco." 

It seems to me that "Murafresco" is an imitation of this name, and 
that mère différences in the characteristics or consistency of defend- 
ant's hot-water calcimine are not material. The only reason why I 
concur with the conclusion expressed by Judge WARD is that, al- 
though the word "Muresco" is itself sufficiently fanciful and nonde- 
scriptive to be a good trade-mark, it was not open to the complain- 
ant when adopted in 1892. Prior to that time — since 1876, as the évi- 
dence shows — there was on sale in this country an English-made vi'all 
covering of somewhat similar character, which was known to the trade 
under the name "Duresco," and such trade-mark had not been aban- 
doned. With this latter word already appropriated to such goods as 
a legitimate trade-mark, no one could, by merely changing its first 
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letter from "D" to "M," acquire any right to însist that the slightly 
modifiée! wbrd shoukl be recognized as the trade-mark of his own 
goods. O'Rourke v. Central City Soap Co. (C. C.) 36 Fed. 576. 
I concur in affirmance. 



In re L. W. DAt & CO. 

(Circuit Court of Appeals, Second Circuit. Marcli 7, 1910.) 
No. 232. 

1. Bankbuptct (§ 123*)— Election of Mastee— Cbbditors Entitled to 

Vote. 

The fact that a creditor of a bankrupt corporation is an offlcer of such 
corporation or its attorney does not deprive him of the right to vote on 
the élection of a trustée on his own allowed claim, given him by Bankr. 
Act July 1, 1898, c. 541, § 56, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3442). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 123.*] 

2. Bankruptcy (§ 123*) — EtEOiiON of Trustée— Right to Vote on Proxies 

— Froxies Impropebly Obtained. 

Where an indorser of notes of a bankrupt corporation paid such notes 
before maturity, but after the bankruptcy, and caused each to be trans- 
ferred to a separate person wlthout considération, and such person to ex- 
écute a proxy to his own attorney to vote at the élection of trustée, such 
votes should hâve been excluded, on the grouud that the proxies were 
' Improperly obtained for the purpose of influencing the élection ; and it 
was wlthin the discrétion of the District Court to set aslde an élection 
brought atout by their réception. 

TEd. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 173; Dec. 
Dig. § 123.*] 

Pétition to Review Order of the District Court of the United States 
•for the Southern District of New York. 

In the matter of L. W. Day & Co., a corporation, bankrupt. On 
pétition to revise an order of the District Court (174 Fed. 164). Af- 
firmed. 
_ See, also, 175 Fed. 1022. 

This cause cornes hère on pétition to revise an order of the District Judge, 
vacatlng an order of the référée appolnting a trustée In bankruptcy, and di- 
recting that at the new élection of trustée no clalm shall be voted "whleh Is 
held now or bas been held since the pétition was filed by any officer of the 
bankrupt, or by Jullus Wodiska, or the attorney for the bankrupt." The 
opinion of the District .Tudge Is found in 174 Fed. 164. It refers to certain 
concessions made on the hearlng before him. He bas certified to this court 
that the foUowing were such concessions. 

"Wodiska was the father-in-law of Président Dillihof, and was a director 
of the Company. He had Indorsed nine notes of the corporation, whlch were 
held by Arnstein Bros, up to two days before the day of élection of the trus- 
tée. On that day Wodiska paid the notes not yet due in full, as indorser, 
and took them up. He then caused each of thèse notes to be transferred to a 
separate person. No considération was paid, but there was no évidence that 
Wodiska retalned any bénéficiai interest in the notes. The holders of thèse 
notes gave to Wodiska's attorneys proxies to vote at the élection of the trus- 
tée, and those attorneys did in fact vote upon them." 

Counsel for the petitloner contends that the District Judge mlsunderstood 

•For other cases see Bame topic & 5 numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
178 P.— 35 
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him as concedlng that Wodiska was a dlrector ; but, If he were not, It makes 
no dltterence in the reauït. AU the other concessions are not dlsputed hère. 

Engel Bros. (J. B. Engel, of couhsel), for petitioner. 
H. A. Oppenheimer, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Besides the notes which he transferred, Wodiska 
had a daim against the bankrupt which was duly filed and allowed; 
80 had one Mann, who, it is alleged, was an officer of the company; 
and so had the attorney. 

We think the order of the District Judge vacating the appointment 
of a trustée by the référée was one which it was entirely within his 
discrétion to make. As to so much of the order, however, as forbids 
an officer of the corporation, or its attorney, or Wodiska, from them- 
selves voting on any allowed claims of their ow^, we are not inclined 
to assent to the proposition that they may thus summarily be deprived 
of the right to vote secured to them by section 56 of the bankrupt 
act (Act July.l, 1898, g, 541, 30 Stat. 560 [U. S, Comp. St. 1901, p. 
3442]). No question of irregular or improper proxy is presented, as 
in the case relied on. Re McGill, 106 Fed. 67, 45 C. C. A. 318. But 
it seems unnecessary to revise the order. A new élection has been 
had, and their three votes, on their bwn claims would not hâve afïected 
the resuit. We are satisfied from the record that the claims which 
Wodiska turned over, without considération therefor, to persons from 
whom he obtained proxies to vote for trustée, should hâve been ex- 
cluded from voting, and concur with the District Judge in his disposi- 
tion of them. 

The order is afHrmed. 



REIZENSTEIN v. KOOPMAN et al. 

GOLDSMITH V. SAMB. 

(Carcuit Court of Appeals, Second Circuit. April 11, 1910.) 

, Nos. 202, 208. 

1. Patents (§ 218*) — liiçËNSï)— AccotïNTiNG roE Royalties. 

A licensee under fotélgri, ïJatèlits, who was to pay a royalty on each 
patentçd article sold under' the llcènse, consigned a shlpnient of such ar- 
ticles to a Company in Germany, either on a salé or for the licensee, which 
was a question in dispute. , The consignée had the goods insurèd, and 
whlle in Its possession they vsjere' destroyed by flre, and It collected the 
the Insurance and pàld the sum to the licensee. Helé, that such articles 
were to be consldered a,s Sold by the Ucénsée, either to the consignée ot 
the insurance compâniy, aiid on ail accoùnting the licensors were entitled 
to royalties, ïhefeon. / , ^ 

[Ed. Noté.— For otljer càs^j'sëe patents, Dec. pig. i 218.»] 

2. Patents (§ 218*) — Licënsk— Acfc6TTiirTiN& fob Rota-uties. 

On an accounting under a llcense con tract, which authorized the licensee 
to grant sublleenses, accounting to the licensors for a stated royalty on 

•For other cases eee same toplc & i numeeb to Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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eacB patented article sold by the sublicensee, wfiere a subllcensee pald 
an agreed sum for the license privilège, which entitled him to sell a stated 
number of the articles without further payment, the llcensors are entitled 
to tfie royalty on such number, without regard to the number actually 
sold. 

[Ed. Note.— Por other cases, see Patents, Dec. Dig. S 218.*] 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Suits in equity by Emile Reizenstein and Edwin. M. Goldsmith, 
respectively, against Elias B. Koopman and another. Decrees for 
complainants (176 Fed. 932), and défendants appeal. Affirmed. 

This cause cornes hère upon appeal from a final decree which over- 
ruled exceptions to the master's report and adjudged in favor of corri- 
plainant against défendant for the amount found by the master. The 
opinion of the Circuit Court will be found in 176 Fed. 923. 

F. T. Homer and Herman Aaron, for appellants. 
Eugène Treadwell, for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The facts in the main controversy 
are fully set forth in our former opinion upon appeal from interlocu- 
tory decree, reported 153 Fed. 173, 81 C. C. A. 465. It is not neces- 
sary tô restate them. A brief summary of the situation when the 
cause was sent to the master will be sufficient. 

Goldsmith, the inventer, and one Reizenstein, were owners of let- 
ters patent in England and other foreign countries relating to coin 
holders or pocket banks. They entered into partnership with three 
other persons, and the five made an agreement (May 5, 1891) with 
J. H. Brigham by which the latter was made the sole licensee of the 
foreign patents, with the exclusive right to grant sublicenses and make 
and sell the patented articles during the life of the patents. By this 
agreement Brigham undertook to pay a royalty of one cent each 
on ail the banks sold, and guaranteed that no less than $4,000 should be 
paid over by him upon sales to be made within three years from the 
date of the agreement. The licensee's profits under this agreement 
would corne from arrangements with others whereby they would pay 
him a larger royalty than one cent on banks sold to them, or which they 
might be licensed to make ànd sell. On May 22, 1891, Brigham made 
an agreement with an English company, Wright & Butler, to sub- 
license to them, during the life of the patent, the sole and exclusive 
right to manufacture and to sell the banks in ail countries except the 
United States, France, Germany, Austria, and Belgium. The licensee 
agreed to buy the first 30,000 banks from the United States pending 
the préparation of tools to make the same itself. It further agreed 
to pay on the first 100,000 banks manufactured or sold à royalty at the 
rate of three half pence for each bank, and aftèr that number at the 
rate of one penny, the additional half penny paid in respect of the first 
100,000 to be paid back as a rebate by déduction from the amount 

■— *. « 'r"' ■ ■ . I II ^ II. ■ .1 ■ ' ...,,. 

'^For other cases sèe' same topic & S numbëb In Dec. & Am, Digs. 1907 to date, & Eep'r Indexes 



5i8., Kg :PB5^4f, REPORTEE.' ; 

payabîe in i^erspect of future rdj-àlties. Brigham agreed not to grant 
lië'ens|'tp'înàntifàcttire or'seîl'tô'àiiy' tîrther pei^ori, an'd reserved the 
rigHt ,ïiim|5^| !'ft6 work thé fjatèn,t|in England if hé s'a ^esii"éd." 

In the summer of 1891 ÏCoopman entered into'a so-called "pool" or 
partnership A^Hiththe three partnersr ofGoldsmith and Rei?enstein, of 
whom J. H. Brigham was pne, tq exploit the patented articles and share 
ail prdfits whiéh riiight' resuit frôriithé licensè'to BHgham. Neither 
Reizenstein npr cqmplainant were taken into this pool, bût they were 
induced by U^ton, onè of the associâtes, to assign theirintereSts in the 
agreemçrit oï May 5, 1891, fôr a small sùm of money.' The suit was 
brought to estàbhsh the jprdposition that this assignmént was induced 
by fraud, àJïd that défendant waâ a party to the fraud. Complainant 
prevailed; but we held that he was entitled to recover, not a propor- 
tioriate.part of ail the profits madeiby the new pool, but the proportion- 
ate amount which wôuld'have corne' to him uiider thë original agree- 
ment, one cent on each bank, calculated on the total amount of banks 
sold. 

Two assigiinients of error were pressed on the argument, and those 
only need be considered. Defendant's statément of àccount filed with 
the master admits that 671,692 bankg :were sold to J. & ,G. RolHns, Lim- 
ited. An additional 57,6.0Q were' sent to the same person from the 
United States, as to which Brigharii testified : 

"Willard Upton, who àctêd uiider.my power of attorney, conslgned thèse 
goods to J. & G. Rollins to be sold for my account on the commission basis. 
When Mr. Bainbrldge handed me %yjllàrd Upton's letter, I arrangea to close 
the eonslgnment' account and take ovei* the goods myself. Mr. Bainbrldge or 
J. & G. Eolllns had had the goods InSured, and he turned me over the docu- 
ment and the ipsurance polices. Befoïe I had an oppartunity to hâve the in- 
surance policies canceled or anything doi;ie in the matter^ except to take pos- 
session of them, I was advised that the German goods were ail burnt up [at 
Hamburg]. As the policy was In either Rollins' or Bainbrldge's name, I gave 
hlm back the policy and got him to cash it for me." 

He made an allowance for RplHns' or Bainbrldge's trouble in the 
matter of getting the policy cashed and himself received the insurance 
money. Under thèse circumstançes we are clearly of the opinion that 
thèse 57,600 banks are to be counted as banks sold by Brigham, if not 
to Rollins, then to the insurance, company. It is not material how 
much he received for them. If, he did not make bis insurance large 
enough to cover the cost to him, namely, manufacturer's charge, 
freight, and the one cent royalty, that was his own affair; but the 
évidence seems to indicate that he did receive enough to cover a profit 
on the shipment. The master's finding as to this item was correct. 

As to sales to Wright & Butler^ the. only question disputed arises as 
to the construction of a second agreement between that concern and 
Brigham which was negotiated by défendant in the summer of 1891 
when-he was trying to secure bigger profits for the "pool" from 
which complainant was to be excluded. It is dated September 30, 
1891, and repites the former agreement of the parties, dated May 33d. 
It provides' that, in considération of Brigham's surrender of the right 
reserved to him in the earlier agreement "to work the patent in Eng- 
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land, if he so désire," Wright & Butler agrée to pay him the sum of 
$20,000 for such surrender, "such sum bejng computed at the rate of 
2y2 cents United States currency upon the sale of 800,000 banks guar- 
anteed td be sold by the party of the first part [W. & B.] from and 
after the date hereof freed from the payment of any royalty or other 
hke charge." After the sale of such quantity the royalty on additional 
banks was to be bne cent each. In case the patent under which the 
banks were manufactured should be held invalid, that fact was not to 
préjudice the right of Brigham to the $30,000. The évidence showed 
that. W.'& B. paid the $30,000, and an additional sum of $4,813.63, 
which ail sides agrée represented royalties on 287,880 banks — appar- 
ently sold before September 30, 1891. The complainant contends that 
the $20,000 is to be considered merely as a bonus paid personally to 
Brigham to induce him to surrender bis right to sell banks himself. 

We cannot assent to this construction. If Brigham had continued 
to sell banks himself, he would bave to account under the agreement 
of May 5th for one cent royalty on every bank he sold. The later 
agreement with Wright & Butler put a stop to future sales by him; 
Wright & Butler undertaking to sell banks themselves up to 800,000 
at the larger royalty to Brigham of 2% cents, The original licensors, 
of course, hâve no claim to the increase of royalty, which was Brig- 
ham's Personal profit ; but by this second Wright & Butler agreement 
he bas, under the authority conferred on him by the partnership which 
owned the patent, alienated to another the right to make 800,000 of 
thèse banks and coUected royalty fées thereon in advance. It is im- 
material when thèse banks were made, or whether the. whole number 
are never made. Royalties freeing them from the patent bave been 
paid once for ail, under an agreement not to make réclamation for any 
part of them, should the patent be held invalid. To the extent of the 
800,000 bis Hcensors are entitled to look to Brigham for the royalties 
he agreed to pay to them at the stipulated rate of one cent each. 

We concur fully with the Circuit Court in the conclusion that the 
exceptions to the master's report should be overruled, and the report 
confirmed. 

Decree affirmed, with costs. 
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FÈRRY-HALLOCK CO. v. HERMAN. 

(Circuit Court of Appeals, Second Circuit. April 4, 1910.) 

No. 197. 

1. Patents (| 324'*) — Suit fob Infbinqement— Ordeb GRANTiNa Peelimi- 

NAET JnjTJNOTION— RbVIEW ON ApPBAL; . 

On an appeal from an order granting a preliminary Injunctlon restraln- 
Ing infringement of a patent whlch has been adjudged valîd In a prevlous 
suif, wtiere tlie record contatus only the afladavits used on the motion, 
the question of infringement only is presented for revlew. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 606 ; Dec. Dig. 
i 324.* 

Review of Interlocutory decree granting or continulng Injunctlon In 
Circuit Court of Appéals, see notes to Consolidated Pledmont Cable Co. 
V. Pacifie Oablé Ry. Co., 3 C. O. A. 572 ; Southern Pac. Oo. v. Earl, 27 
G. C. A. 189; New York, N. H. & H. R. Co. v. Sayles, 32 G. G. A. 484.] 

2. Patents (§ 301*) — Infringement— Hat Packing Rings. 

Infringement of the Ferry patent, No. 574,894, for a hat packing ring, 
held in, such doubt on the showing ipade that a preliminary injunctlon 
should not hâve been granted. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 489-495; Dec. 
Dig. S 301.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Suit in equity by the Ferry-Hallock Company against William Her- 
man. From an .order granting a preliminary injunctlon, défendant ap- 
peals. Rêver sed. 

On appeal from an order of the Circuit Odurt for the Southern District of 
New York granting a preliminary Injunçtion restrainlng the défendant from 
infringing the clalms of letters patent, No. 574,894 dated January 12. 1897, 
for an Improvement in hat packing rings. The décision below Is reported in 
171 Fed. 437. The Circuit .Tudge felt constralned to follow a prlor décision 
of the Circuit Court sustalning the patent in the case of Ferry v. Warlng 
Company, 129 Fed. 389. 

Wetmore & Jenner (Edmund Wetmore, of counsel), for appellant. 
Gifford & Bull (J. Edgar Bull, of counsel), for appellee. 

Before COXE and WARD, Circuit Judges, and HOLT, District 
Judge. 

COXE, Circuit Judge. As the patent was sustained by the Circuit 
Court in the Waring Case and as the présent record contains only the 
bill and affidavits used on the motion for the preliminary injunçtion, it 
is manifest that the validity of the patent is not now in issue and that 
the question ôf infringement is alone presented. Consolidated R. T. 
Co. V. Diamond R. Co., 157 Fed. 677, 85 C. C. A. 349, and cases cited. 

Indeed, we understand both parties to agrée that the only issue is 
that of infringement. The ring which is alleged to infringe in the 
case at bar is materially différent from the rings condemned in the 
\^'aring Case. The description of the patent, when read in conjunction 
with the drawings, leaves no doubt as to the device that the patentée 

•For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was endeavorîng to protect. The first daim sufficiently describes it 
as — 

"a hat packlng ring, made from a stogle strip of pasteboard havlng hollow 
closed beads at its upper and lower edges and pettieoats extendlng from the 
extremities of such edges after curling flat agaiust the body of tbe strip." 

In order to inf ringe it is apparent that a ring must hâve, first, a hol- 
low closed bead at its upper edge ; second, a similar bead at its lower 
edge; third, a petticoat extending down from the upper edge and 
curljng flat against the body of the strip ; f ourth, a similar petticoat 
extending up from the lower edge. The word "petticoat" would seem 
somewhat of a misnomer and out of place in the hat making art. 
Though infelicitous in describing the turned down edges of the ring 
there can be no doubt as to the meaning of the patentée. 

He was not using the word as descriptive of a belt, band or girdle 
but in its ordinary meaning, as "a skirt or loose garment" extending 
up and down for a considérable distance from the beads. This is dem- 
onstrated by a glance at the drawings which are shown on a scale less 
than a third of the size of the commercial structure. If enlarged to 
actual size it will be found that the so-called pettieoats extend up and 
down a distance of nearly half an inch from the beads. 

The function of thèse broad hems, or flanges, when the ring is 
formed is to préserve the beads intact so that one end of the strip can 
readily be inserted within the beads at the other end. Another feature 
is holding the entire structure in a firm but résilient embrace after the 
pettieoats are curled flat against the body of the strip. In short, the 
essence of the invention is the hollow beads held in place by the broad 
hems hugging the strip when the latter is bent to form the ring. 

The only alleged infringing device is known as "Exhibit A." It is 
suggested that this exhibit has been subjected to rough handling and 
is not now in the condition in which it was when introduced. Of 
course we must consider the proof as it now appears but will endeavor 
to make due allowance for the changes which may hâve been produced 
by the lapse of time, but even so we are unable to find infringement. 
The invention of the patent, in any view, belongs to a restricted field 
and the claims are not entitled to a broad construction. 

The alleged infringing device has not now, and we are convinced it 
never had, the O-shaped hollow beads of the claims. It has not the 
surplus from the edges left to form the "pettieoats, 6, 7, which lie close- 
ly against the body of the strip." If the folded down portion of "Ex- 
hibit A" can be said to form a bead at ail, the surplus left to form the 
petticoat is less than an eighth of an inch, whereas it should be half 
an inch in width. It is incapable of lying closely against the body of 
the strip. If the entire turned over portion be regarded as the petti- 
coat thefe can be no hollow beads and if hollow beads are formed 
there can be no pettieoats. The ends of the defendant's ring are glued 
together and the end to end connection of the patent is not présent. 

The défendant has turned over the edges of the strip for about a 
quarter of an inch and has pressed down or creased the fold about an 
eighth of an inch from the edge, probably to avoid breaking the ma- 
terial and thus leaving a rough seat for the hat. We cannot resist 
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the conclusion that the distinguishing • f eat'ures of the patent, namçly, 
the "hollow closed beads" and the "petticoats" are not found in the 
defendant's structure as shown. 

■ The most favorable view for the complainant is that the question of 
infririgement îs involved in doubt and a preliniinary injunction should 
npt: be granted in a doubtf ul case. 
The order is reversed. 



f AMERICAN THERÎkIjOS BOTTI^B 00. v. VAOUÙM SPECIALTY OO. 
(Circuit Court of Appeals, Second Circuit. April 4, 1910.) 

■'■''"■■ No: 189. 

Patents (§ 234*) — Infuingement— Thébmos Bottles. 

' The Burser patent, No. 884,.567, for an improvement in double-walled 
vessele, whiçh conslsts of spacing blocks of yielding nonconductiug roate- 
rlal piaced between tàe Inner and outer walls of a thermos bottle, "held 
permaneutly in position by friction only," held not infringed by blocks 
cemented to one of the walls. 

[Ed. Note.— ^For other cases, see Patents, Cent. Dlg. § 370 ; Dec. Dig. § 
284.*] 

Appeal from the Circuit Court of the United StateS for the Southern 
District of New York. 

Suit in equity by the American Thermos Bottle Company against the 
Yacûum Specialty Company. Decree for défendant, and complainant 
appeals. Affirmed. 

This cause conies hère upon appeal from a decree dismissing the 
bill in a suit brought to restrain infringement of letters patent No. 
884,567, granted April 14, 1908, to R. Burger for improvement in 
doUble-walled vessels. The opinion of the Circuit Judge is found in 
171 Fed. 670. 

Alfred Wilkinson (Park Benjamin, of counsel), for appellant. 
Hillary C. Messimer, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

L,ACOMBE, Circuit Judge. Complainant is the owner of patents 
for the well-known "Thermos" bottle, which consists of two glass bot- 
tles, one within the other and united only at their mouths. T he space 
between the walls is exhausted of air, and thus becomes a means of beat 
insulation, so that the contents of the bottle may be kept at their initial 
température, whether bot or cold, much longer than is possible in an 
ordinary single-walled vessel. As the two walls are united only at the 
mouth of the bottle, it is obvious that at that point the glass is liable 
to rupture when the bottle is turned on its side, for then the whole 
weight of the contents at considérable leverage is there supported, 
So, also, similar rupture may occur through chance latéral shocks, 
even when the bottle is held upright, due to the tendency of the inner 
vessel to swing. This difficulty is corrected by placing in the vacuum 
space between the walls, and a little distance above the bottom of • the 
inner bottle, spacing blocks of yielding nonconducting material which 

•For otliBr casés see same topio & § numbbk in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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act as supports, or "stiflfening devices," as the patent expresses it, thus 
preventing breakage of the glass at the mouth. This succinct descrip- 
tion of the Thermos bottle is substantially from appellant's brief . 

The Circuit Court held that the particular device covered by the 
claims sued upon was not infringed. In the reasoning aiid concki- 
sion of Judge Noyés we fully concur. It will be suiïicient to answer 
briefly the criticism of the opinion which is found in appellant's brief. 

It may very well be that the bottle devised by Burger embodied a 
highly meritorious invention. We do not find in the prior art any 
anticipation of this closed, compact, convenient, efficient, and easily 
portable vessel for preserving the température of small portions of 
liquid. We might almost take judicial notice of the fact that some 
such vessel has been long desired. Presumably inventors hâve tried 
to devise one because it must hâve been self-evident that a really ef- 
ficient bottle of this sort would meet a gênerai public want The évi- 
dence shows that Burger's bottle at once commanded a ready market. 
For anything that appears in the record hère, he was a pioneer, and 
might hâve protected himself by a patent which would be entitled to 
receive a broad construction. But in this suit we are not dealing with 
the main patent, but only with the third in séries covering a specified 
improvement. The first patent showed the double-walled vacuum 
bottle constructed as above set forth, with supporting devices of as- 
bestos board arranged to remain in place by the use of wire rings and 
vertical wires. In the second patent thèse supporting devices are held 
in position by projections or recesses provided in one or both of the 
walls which inclpse the vacuum. The spécification of the patent in 
suit States that the invention has for its object to provide a novel de- 
vice for spacing the inner and outer portions of the vessel apart. It 
relates solely to the stiffening or supporting "blocks of yielding 
nonconducting material," such as asbestos, and is confined to such 
blocks "held permanently in position by friction only, and without 
spécial holding means provided therefor, either on the walls of the 
inner or outer portions or otherwise." Each of the claims sued on (1 
and 2) is in terms restricted to spacing devices supported in position 
"wholly by frictional contact." Manifestly spacing devices which are 
held in position otherwise than by frictional contact are not within the 
claim, nor are such devices within it when some other cause than 
frictional contact substantially contributes to maintain them in place. 

The Circuit Court found that in defendant's structure the support- 
ing blocks are cemented to the outer vertical wall of the inner vessel. 
The record supports that finding. The blocks are cemented to the out- 
side of the inner vessel, which is thereafter inserted in place, and the 
adhésion resulting from this method of applying either alone holds 
them in place or substantially contributes so to hold them. The theory 
was advanced in the court below that when a label is cemented to 
the outside of a glass bottle it remains in position solely by friction. 
The expert who so testified admitted on cross-examination that : 

"If the force applied tendlng to remove the [label] Is one parallel to the 
surface of the bottle [as It would be when the bottle is standing upright], 
that force will be opposed by friction only. If the force applied tends to re- 
move the label perpendicularly from the bottle [as it would if the bottle were 
held horizontally with the label down], friction will play no part." 
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Ofthis the Circuit Court sâid: 

'li'^Thls tliëory may be sdentlflcally correct; but It ftivolves too straihed an 
Interprétation of the words ^frlctlonal contact' to be adopted In construing the 
daims; In language In comtnpn use, an article ceménted to a walI Is held In 
place by the cernent, and not by friction." 

Appfellànt's counsel dévotes several pages to a criticism of this state- 
metit cOntending that the onjy "language in common use" which is 
to be referred to in construing patents is the language in use among 
p'érsons skilled in the art, âtid,"i'f the art involves the application of 
principles of science, the lân'guàge in use. among physicists, "should," 
he says, "the mùunderstanding of thë man in the street be substitufed 
for the understanding of the fiersôn skilled in the art? The facts of 
physical science, even the simfilest, may seem 'straiiied' to people un- 
accustomed to them." And hé côntends that thereforé the phrase 
"supported wholly by frictional contact" should be construed as his 
expert defines it. The diffidulty \vith this argument is that we do not 
know that this définition is part of the language in use among persons 
skilled in the art and physicists.' A physicist frpm^ distinguished 
uhiversity says that it is;'_.b,ut ânother physicist from another dis- 
tinguished university saysthat it is not— ^hat in the case of the bottle 
and the label it would be "aiisléàding to describe the efïect of cernent 
as indreasing friction and as açting by virtûe of friction." When this 
is ail the enlightenmerit afiforded ,aS to the language in common use 
àinong "physicists" and , "pérsohs skilled in the art/' there seems 
nothing left for a court to do but exercise common sensé, even though 
it be of the commonest kind. So far as anything iti this record dis- 
closeé, we should suppose that a skiHed maker of bpttles of this sort, 
who Wished to conform his prpcfuct strictly to the device of the patent, 
would be very careful to avoid the use of cernent between the blocks 
and either wall, lest thereby he rhight produce an adhésion between the 
two which might operate to retaih the blocks in place not wholly by 
frictional contact. 

The decree is affirmed, with çpsts. 



ARMSTRONG V. BBLDING BROS. & 00. 

(Careult Ourt, D. Connecttcut. Jannary 17, 1910. On Behearing, Aprll 21, 

1910.) 

No. 1,217. 

Patents 318*) — Infbingembnt— Eçopits Beçoverabl©. 

On an accoimtlug for profits niade by an infringer of the Schrçeder 
patent. No. 546,251, for ''a'thread package consistirig of a folded casiug 
embTttdng the skeln," the défendant la liable only for the enhanced priée 
■ received for the silks when sold in the infriuglng package. 

[Ed. Note. — For bther cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dlg. § 318.»] ■ , 

«For other cases see s^me toplc & § numbeb In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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In Equity. Suit by Benjamin h. Armstrong against Belding Broth- 
ers & Co. On motion tp instruct master on accounting. 
See, also, 172 Fed. 234, 

Gifford & Bull and Ernest L. Chadwick, for plaintiff. 
Robert B. Honeyman, for défendants. 

PLATT, District Judge. This matter bas by an înterlocutory decree 
gone into the hands of a master to take an accounting of the profits and 
damages resulting frûm the infringing sales of the patented article, 
and 'the hearing before him has been halted in order that the court may 
beasked to advise him as to the method which he shall pursue in reach- 
ing his conclusions. 

Such a request is very unusual ; but, since it has been made, it is 
probably better that I should state my views about the duties of the 
master now, rather than to remain silent until the final hearing. The 
fàct thât I do so must not be deemed to indicate even the slightest lack 
of confidence in the ability and good sensé of the master, and I am sure 
that he Would hâve reached the same resuit that I hâve, without this 
rriemôrandUm as a guide. 

The 'défendants bave trespassed upon the Schroeder patent, No. 
.546;S5l. The vital and controUing point is to décide what the invention 
covered by that patent is. True it is that the patentée calls it an im- 
proveitteht in gkein thread holders; but he proceeds to tell how he 
makes it, ànd then says that, after placing the skein on the core, he 
incluses or wraps it in an envelope of paper "forming a long, slender, 
and nearly flat tubular package" (Unes 63 and 64), leaving only the ends 
of the thread exposed and affording means for identif ying the thread 
therein. After an exceedingly minute description of the way bis in- 
vention is prepared for opération, he proceeds to claim "a thread pack- 
age, consisting of a foldèd casing embracing the skein. * * * " 
He claims a unitary structure, made up of a f oldéd casing with the 
thread in it. He also claims a casing folded according to his ideas; 
but the central underlying thought is the thread package, as defined in 
the claim. 

We do :not need to consult the dictionaries to learn about a package. 
The patentée himself tells us what his "thread package" is. A folded 
casing which did not embrace a skein would be a hollow mockery, and 
the patentée certainly did not confine himself to so limited an inven- 
tion as that would be. If the défendants bave sold 4,800,000 infring- 
ing packages, they should be held to account for the profits upon those 
packages. 

The same conclusion would be reached if the invention were hmited 
to the holder, without the silk thread incased therein, That patented 
holder was a nêcessary adjunct to the actual sale of the individual 
skeins. It is not impossible that those skeins might bave been sold to 
somebbdy" in hanks or loose lots ; but they could not bave been sold 
as they were sold, except by the help of the holder. The holder 
domihated and controlled the sale of each individual skein. The prin- 
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cîplé bfjWales v. Waterbury, 101 Fed. 136, 41 C. C. A. 25q,-hafe a 
compelling force and effect in the presetlt situation. ' ' ' 

From either view of the case, it is transparéntly clear to fliy mind 
that the défendants ought to be compelled to pay to the plaintiff what- 
ever profits they received upon the infringing packages they sold, just 
as they sold them, silk and ail. 

'On Rehearing. 

' Befoire and since the; infringing sales a very large sHare of the de- 
féridatits' sales of embroidery silks were made in loose lots or hanks 
of their own manufacturé. There is force in the contention that the 
only prèifit resulting to them from the sales by means of the patented 
packages was the enhanced price received for silks sold in that way. 
Thé law seems to be plain that the infringer of a combi nation patent 
must pay the profits made upon the éléments which enter into the com- 
bination. At the same time, if one of the éléments bas an established 
Wholesale market price, it is not clear that such price should not be 
made the basis upon which that élément should be figured. 

It muist be remembered that we are not discussing the question of 
damages. If the Brainerd & Armstrong Company were the complain- 
ant, and could show that the défendants had invaded their market and 
captured their customers by the infringing sales, they would probably 
be entitled as damages to what they could hâve made in the way of 
profits upon the sales which they had lost. But it is a différent story 
when we come to the contemplation of Armstrong as the complainant. 
what could he hâve done with bis patent? He could manufacture un- 
der it, or buy his embroidery silks from a manufacturer, or license some 
one to use his patent. 

So far as the record shows he has licensed the Brainerd & Armstrong 
Company to use the patent. If complainant had manufactured under 
his patent, he might hâve lost money. Whether or not he would hâve 
lost is uncertain and spéculative. If he had bought the silks and put 
them in the patented package, he would hâve been compelled to pay the 
company the manu facturer 's profit ; and in such event he could not ex- 
pect to get from the défendant its manufacturing profit on silks which 
he did not sell, nor, so far as we know, could bave sold. At this point 
we are brought directly back to the question of damage, which is not 
in the case. 

This brief mémorandum will indicate that the reargument of the 
motion asking me to instruct the master as to his duties on the ac- 
counting has left my mind in a sufficient state of uncertainty, so that 
I deem it wise to change my suggestions as contained in the mémoran- 
dum filed March 3, 1910, and advise the master to follow the plan out- 
lined by counsel for défendant. I do this with more satisfaction than 
I had hoped to feel, because it will epable the master to make an early 
report, and, if the complainant continues to be as sure of his rights as 
ihe now appears to be, the higher court can soon put him back upon the 
track, and the consummation which he looks for will then arrive in 
due season. In such event the work already done will not be lost. The 
delay wjll be only a temporary one, and no great harm will hâve been 
done to any one. 
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The other course is so drastic that I hesitate to enforce it without 
positive authority from the court which has so lately passed upon the 
Hemolin Case, 166 Fed. 434, 93 C. C. A. 186. If thèse hurried words 
leave the master in any doubt as to the course which I think it better 
for him to follow, he must feel himself at hberty to ask me any fur- 
ther question which he deems essential. 



TOLEDO COMPUTING SCALE 00. v. MONEYWEIGHT SCALE 00. 

(Circuit Court, N. D. Illinois, E. D. Aprll 6, 1910.) 

No. 27,617. 

1. Patents (§138*) — Rjeissues— Time of Making Application. 

A patentée must act prbmptly In applylng for a reissue after dlscovery 
of the error wtich makeis a reissue necessary, especially after public use 
of the devlce covered by the reissue claims, or after sueh an act as would 
hâve been infringement if the reissue claims had been in the original 
patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 201-203; Dec. 
Dig. § 138.* 

Time for application for reissues of patent, see note to United Blue- 
Flame OU Stove Co. v. Glazier, 55 C. O. A. 560.] 

2. Patents (§ 144*) — Rbissues— Review ov Décision op Commissioneb. 

The question whether the wbole record shows such inadvertençe or 
mistake as entltles a patentée to a reissue Is one of law, and the décision 
of the Oommlssioner of Patents thereon will be reviewed by the courts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 215-217; Dec. 
Dig. § 144.*] 

3. Patents (§ 136*) — Reissues— Validitt. 

A reissue patent may broaden a claim In a proper case as well as nar- 
Tow it ; the purpose of the law being to encourage honest reissues and 
to condemn only those whleh are fraudulent, unjust, or négligent. 

[Ëd. Note. — For other cases, see Patents, Cent. Dig. § 198% ; Dec. Dig. 
I 136.*] 

4. Patents (§ 136*) — Reissues— Gbounds of Reissue— Inadvertençe. 

The inabillty of the solicitors of a patentée to put the claims into proper 
form to cover the real invention constitutes a case of inadvertençe au- 
thorizing a reissue, and in such case the abandonment of such claims on 
their rejection by the Patent Office was not an abandonment of the in- 
vention and did not preclude a reissue and the substitution of claims 
which properly disclose It. 

[Ëd. Note. — For other cases, see Patents, Cent. Dig. § 198^4 ; Dec. Dig. 
§ 136.*] 

5. Patents (§ 328*) — Validity and Infbingbment— Computing Scalb. 

The De VUbiss reissue patent. No. 12,137 (original No. 649,915), for a 
Computing scale, is not invalld as departing from the original invention 
iior beeause the claims are broader than those of the original patent, be- 
ing no broader than necessary to cover the real invention shown by the 
spécification and drawings. The reissue also covers a true combination 
which produces an improved resuit and discloses patentable Invention. 
Also, lield Infringed. 

•For otlier cases see same topic & | numbbe in Dec, & Ain, Digs. 1907 to date, & Rep'r Indexes 
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6. PiiTENTS (§ 319*) — Infringement— In€reased Damages. 

"RTiere the vallflity of a patent Is a debatable question and is contested 
by défendant, the court wlll not award iticreased damages for infrlnge- 
ment '■ ^ ■ 

[Ed. Note.— For other' cases, see Patents, Cent. Dig. §§577-586; Dec. 
DIg. §319.*] 

In Equity. Suit by the Toledo Computing Scale Company against 
the Moneyweight Scale Company, On final hearing, decree for com- 
plainant. . 

Reçtor, Hibben & r)pis,.for complainant. 

Charles F. Morse ànd Staley & Bownian, for defendàtit. 

_ SANBORN, District Judge. Suit for infringement of the De Vil- 
biss patent No. 13,137, for a comput'ing scale, called the "Toledo scale," 
reissued July. 38,, 1903,, application filed November 16, 1901. The 
o|-igjna,lis, No. 649,915,, (Jated May 22,1 iî900. Tihe défenses are inva- 
lidity of reissue, wan,t of, novelty, and no infringenaent, The reissue 
is' claiffled inyalid becauSe , allegèd tû be for a différent subject-mat- 
tér thàn' thd original, no înàdvèrtence or mistake other than a pos- 
sible error of judgment.in^açcepting the origiiial claims, and thât the 
original patent record expréssly concèdes the invalidity . of the sub- 
ject-imattefi More in dejbail„4t is urged in .defengç: :tlia,t the only mis- 
take was an error of judglnertt in acquiescirtg in the various rulings of 
the Patent Office as to divisions and , questions pf aggregation, and 
in purposely conceding ail daims rélating to Computing scales in order 
tb bbtain a"pâtent on a foriïi of disk beâring. Defendant's machine 
is referred tb hère as thé "Moneyweight" scale, ànd plâihtiff's a;s the 
"Toledo." \ 

Can the reissue be sustained with the rule of libçral construction ap- 
plied, consistently with thCi décisions of the federaj courts? Topliff 
v.Tophff, 145 U; S. U&^ii2. Sup. Ct/ 835, 36 L,. Ed. 658; Parker & 
Whipple Co. v:'Yale Clock€b., 183 U. S: 87, 8 Sup. Ct. 38, 31 h. Ed. 
100; McCoi-aick V. Aultmàn, 169 U. S. 606, 18 Sup.Ct. 443, 43 L. 
Ed. 875 ; Mahn v. Harwood, 113 U. S. 354, 5 Sup. Ct. 174, 6 Sup. 
Ct. 451, 38 Iv. Ed. 665; Cotbin, etc., Co. v. Eagle Eock Ce, 150 U. 
S. 38, 14 Sup.Ct. 28, 37 L. Ed. 989; Dobson v. Leès, 137 U. S. 258, 
11 Sup. Ct. 71, 34 L. Ed. 653; Miller v. Brass Co., 104 U. S. 350, 26 
L. Ed. 783; Franklin Go. v. Illinois, 138 Fed. 58, 70 C. C. A. 484 (in 
this circuit).' While the statute does not limit the titne within which 
reissue must be applied for, yet it is settled that thê patentée must act 
promptly upon discovery of the error (Ives v. Sarg'ent, 119 U. S. 653, 
7 Sup. Ct. 436, 30 h. Ed. 544), especially after public use of the device 
coyered byth'è féissuë cl aimé, or after sùch an' act as would hâve been 
infringement if, the reisspe cîaims had been in the .original grant. 

In this case there was no delay after the patentée discovered the 
allfegéd! mistakes, nor any public use br infringement prior to reissue. 
ThcJ quèstîç'ri'is thus narî-owed to an înquiry whelhér there was such 
inadvertence or mistake as to authorize a reissue. Certain mistakes, 
even though .présent, are not enough. Examples of thèse are mis- 

•For other t&këk see Sàmé topic & | i«imeeb in Dec. & Am. Digs. 1907 to daté, & Rep'r Inde.\es 
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takes creating public rights acted on, or arousing an estoppel in f avor 
of another patentée, as in t)obson v. Lees, and mistakes attended with 
négligence or lâches. The fiirst two examples are not found in this 
record, because there was no public use, nor any estoppel, nor delay; 
but it is insisted that the patentée abandoned his invention by cancel- 
ing ail his original claims relating to Computing scales. 

As to the finality of the décision of the Commissioner finding inad- 
vertence or mistake, the earlier rule was that the granting of a reis- 
sue closed ail inquify into the existence of inadvertence, accident, or 
mistake, unless it appeared that the Commissioner had no jurisdiction, 
having exceeded his authority. Seymour v. Osborne, 11 Wall. 516, 
20 L. Ed. 33. But this has been modified, in harmony with that ap- 
plying to other executive action. The rule now is that the question 
whether the whole record shows inadvertence or mistake is onç of 
law, which will be reviewed by the courts. While inadvertence and 
diligence are usually mixed questions of f act and law, yet as ail the 
facts are generally of record, without dispute or conflict, the proper 
déduction is a conclusion of law. This agrées with the almost uni- 
versal rule governing executive décisions, which are, except in cases 
of déportation of aliens, reviewable for mistake of law, but not of 
fact, or mixed law and fact. United States v. California, etc., Co., 
148 U. S. 31, 43, 13 Sup. Ct. 458, 37 L. Ed. 360. In Huber v. N. O. 
Nelson Mfg. Co., 148 U. S. 370, 13 Sup. Ct. 603, 37 L. Ed. 447, it was 
held, approving the rule adopted by the Circuit Court, that, where ail 
the évidence presented to the Patent Office by the patentée applying 
for reissue is ofïered in an infringement suit, the court could review 
the finding at least to the extent of determining whether, as a matter 
of law, what was alleged to be a mistake was such as warranted a re- 
issue. Franklin v. Illinois, supra ; Eeatherstone v. Bidwell, 57 Fed. 631, 
6 C. C. A. 487. The matter was thus "manifest from the record," ac- 
cording to the rule laid down in Toplifï v. Topliff. 

Mistake or inadvertence making a patent inoperative or invalid 
may be that of the patentée or his soliciter, either in preparing the 
spécification or claims. If the soliciter fails to understand and prop- 
erly describe or claim the real invention, by making claims so broad 
as to be anticipated, or so narrow as to be inoperative, this is such 
mistake as to authorize a reissue, if authorized on other grounds. Top- 
liflE v. Toplifif. This kind of mistake is the one particularly claimed by 
complainant, although the spécification is also alleged to be imperfect. 

The Computing scalé in question is clearly shown in the drawings, 
which appear later, and are the same in the original and reissue ap- 
plications, except as to certain extra features abandoned. It is not 
complicated, tho|igh multifarious, including some 46 éléments, ail 
found, in some form, in the prior art. It is used chiefly in grocery 
stores, and has had a very large Sale. Some 3,000 were marketed 
even before the reissue was applied fur. When it is desired simply 
to ascertain the cost of an article sold at a certain price by the pound, 
it is plâced on the scale, and the index hand swings to the right and 
stops at a place on the price Computing table at the top of the machine 
indicating thé pounds and fraction of a pound which the article weighs. 
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The, çlefk then , IqoJcs d,awii the right-hand side of the index hand un- 
til h'is èyçreSts upon;t^e.nrice per poundj when he sees. the total price 
in .figures immediat^iy adjoining and slightly below the point where 
the pound price appéars. If a doUar's worth of sugar at six cents 
a pound is desired, he puts enough sugar on the scale to make the 
index swing to the dollar mark indiçated opposite the price per pound. 
And if a certain weight or valued quantity is wanted in a jar or basket, 
he places the réceptacle on the scale and moves the tare weight to the 
right ûntil the scale balances, then going through precisely the same 
opération as before. The opérations are rapid and accurate. What 
the adding machine does in a bank the computing scale does in a gro- 
cery. 

The Tojedo reissue does not fall within the express terms of the 
statute relating to reissues, being section 4916, Rev. St. (U. S. Comp. 
St. ,1901, p. 3393), because the daims were broadened. It is there 
provided that whenever a patent is inoperative or invalid by reason 
of a defective or insufficient spécification, or by reason of the patentée 
claiming as his own invention or discovery more than he had the right 
to claim as ne\y, if the error has arisen by inadvertence, accident, or 
mistake, and without any fraudulent or deceptive intention, a new pat- 
ent may, be issued for the balance of the term, on surrender of the 
original. Now the main difficulty with the original patent was in tak- 
ing claims much too narrow ; not in claiming more than the patentée 
was çntitled to. So that the statute does not expressly cover the case. 
The général power ôf reissue, however, does not dépend on statute, 
but on the gênerai spirit and purpose of the Constitution, and the laws 
relating to patents. This was held by the Suprême Court in 1831, in 
an opinlqn by Chief Justice Marshall, in the case of Grant v. Ray- 
mond, 6 Pet. 218, 8 h. Ed. 376. And it is thoroughly established, since 
the passage of section 4916 in 1836, that a reissue may broaden a claim 
in a propef case, as well as narrow it. Topliff v. Topliff. For a time 
patents reissued with broadened claims were quite obnoxious to the 
courts, on account of the fraud and injustice connected with the reis- 
sue proceedihgs. The later tehdenCy, however, is much more favor- 
able. The'Ia\y encourages honest reissues, condemning only those 
which are frâu'duierit, unjust, or négligent. Topliff v. Topliff; Eames 
v. Andrews, 122 U. S. 40, 7 Sup. Ct. 1073, 30 L,. Ed. 1046; Peoria 
V. Cleveland,: 58 Eed. 337, 7 C. C. A. 197; Houghton v.'Whitin. 153 
Fed. 740, 83,- C, C. A. 84; Mathews v. Flower (C. C.) -25 Fed. 830. 
Brown, Circuit Judge. The questioil, therefore, is whether the Toledo 
rêissue was faif and just,.giving tô the patentée the invention, and 
pnly the invention, which he actually ma'de, but failed through mistake 
to obtain. 

Mistake inthe spécification is claimed; but while it! îs çrude and in- 
artistic, lackihg clearness and cohérence, yèt it is possible, by aid of 
the drawings,:to understand how the machine wprks. Whatever were 
its defects and errqrs, they were not,, as I think, the proximate cause 
ôf the inopefation and practical uselessness of the originàr patent. The 
claims, on the otTier hand, are of a character far différent. 

Twentj^-pine plaims, in ail, were.drawn by the solicitors for the pat- 
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entée in the original proceedings, 11 of them in the application. Inas- 
much as the prior art covered substantially ail the éléments of the 
combination which constituted thC' patentee's sole claim to invention, 
it was the business of the solicitors to claim the combination as a 
unitary structure, and not the spécifie things going to make it up, as 
well as to avoid broadening the individual éléments by claiming means 
for the opération of the parts, instead of the particular devices shown 
in the drawings ; taking care, however, not to narrow them further 
than necessary to escape the références. Thèse things were accom- 
plished fully m the reissue claims. But the solicitors, for some rea- 
son, in the original application inadvertently failed to properly claim 
the real invention. In the whole 29 claims formulated there is not 
one properly drawn. Perhaps the nearest approach to a good claim 
was the twenty-fifth, being the third claim under date of February 2, 
1900, which foUows : 

(2ô) "3. In a Computing scale, the combination with the beam mouuted on a 
fulcriim, the pan or platform, and a link ; of the housing having a table pro- 
vided with a single row of weight units and several rows of price totals, a 
normally vertical pendulum and normally oblique index hung on a common 
central pivot, the index having several price per pound figures, coacting with 
the price-total rows on the table, a link-pivot rigid with and normally above 
said central pivot and with which said link is conneeted means for counterbal- 
ancing the link-pivot and link, and a screw and nut opposite to and adapted 
to eounterbalance the index, as and for the purpose set forth." 

Not only are the tare device and dash-pot left out of this clairn, but 
the position of the link on the beam is not indicated. Where is the 
fulcrum of the beam, and how supported ? Thèse def ects are not sup- 
plied by any other claim then on foot. Very many of the 29 claims do 
not cover the computing feature, and most of the others are so broad 
in their détails, and cover so few of the éléments, that they were clearly 
objectionable. I think it appears with the greatest clearness that the 
proximate cause of the final omission of ail claims to a computing 
scale, and the acceptance of two narrow claims to certain spécifie fea- 
tures of a noncomputing scale, was the inability of the solicitors to 
put the claims in proper form. Further, I think it is equally clear that, 
inasmuch as the solicitors never claimed the real invention, the aban- 
donment of what they did claim was not a giving up of the inven- 
tion; especially as neither the public nor any alleged infringer used the 
invention prior to the reissue. If lam right in thèse inferences, then 
the inadvertence inducing the inoperativeness and invalidity of the first 
patent was such inability. There was no mistake of f act, but the 
situation is accurately described by the broad term, inadvertence, over- 
sight, inattention, carelessness, blundering ; possibly what counsel for 
défendant call an error of judgment, but more accurately described as 
inadvertence, or a failure to properly notice or take into account. 
Had the claims been properly drawn at first, or after repeated rejec- 
tion and objection, no abandonmènt of any kind would hâve occurred; 
but the failure of the solicitors to know how to accomplish this was 
what caused abandonmènt. I cannot understand how so able an ex- 
pert as Mr. See could say in his testimony that he could find no indi- 
cation that thèse solicitors did not understand the invention. If they 
178 F.— 36 
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did, their œufse is utterly inexcusable, in the view I take. Compare 
the eighth claim in the ridissue with the twenty-fifth already quoted. 
This wîll illustrate the diffêfence bètween the wrong way and the right, 
ând serve tô show why thè soHcitors were so presséd by the examiner 
that théy abandoned ail their claims for a Computing scale : 

"8. In a Computing seale, the combiuation of a priée-computlng tatle, L, 
prOyided wlth graduations and numbers Indlcatlng the values of différent 
quantltles rof commoditles at différent priées per ponnd, the disk or hub, D", 
provided With the knife-edge truijnlons, I>', projecting from Its front and 
rear sidès and resting in supportjng-bearings, B, the index-hand, H, rigidly 
secured at its lower end to the disk, I>", and at Its upper end co-operating 
With the tablé, L, and provided' with a séries of numbers Indicating priées per 
pound, the Vèrtically-dependiûg wéighted pendulum, D, rigidly secured at its 
upper end to the. disk,' r>", thelink-plvot, N, carrled by the disk, D", and nor- 
mally standing at a point àbove :the pivotai axis of the latter, means carried 
by the disk, L/', for eounterbalaneiné thé wélght of the index-hand. H, and 
link-pivot, N, the scale-beam, A, fulcrumed near its outèr end upon a sultable 
support at a and eonnected at its inner eiïd with the link-pivot, N, by the 
link, F, the platform, R, mounted on the beam, A, between the fulcrum, a, 
and the llnk, F, the tare-beam. A', mounted on the scale-beam, A, the poise, 
a', mounted on said tare-beam, the dash-pot, Z, and the piston, Z", moving 
therein, and having the upper end of Its rod, Z', eonnected to the scale-beam 
adjacent the link, F; substantlally as and for the purpose set forth." 

It is â clear case of oversight or inadvertence. 

De Vilbiss tried to get â patent upon a machine invented by him, 
but failed to sfecurfr one covering the real discovery. When 3,000 ma- 
chines had been sold, and it was discovered that the patent really 
afforded no protection, no intervening public rights having arisen, the 
grant was surfendered, and a reissue applied for, which would secure 
thè real invention ; the requisite grounds being alleged. There was 
no attempt to expand the invention, to obtain claims broader than the 
discovery, to patent the mode of opération, function, or resuit of the 
machine, to take in later discoveries, or to procure a différent inven- 
tion. If the patentée had sOught to cove'r by the reissue the progress 
made by others in the saine art, or attempted to narrow the rights of 
the public, or had not exercised reasonable diligence, the reissued pat- 
ent could iiot properly bé- Éustained. But under the ruie of libéral 
cqnstructiori a.pplicâble to cases of mère correction of mistake by Top- 
liff v. Topliiifv and other cases citëd above, I think the patent, sued on 
should be sustained, if good on other grounds. 

-If the real invention had ' been clairriéd in the original application, 
the claims rèjected by the Commissioner, acquiesced in and abandoned 
by the patentée, could not properly hâve been included in the reissue. 
The rejection being intentional on thé Commissioner's part, and pre- 
meditated by thé clairiiant, thé relinquishment could not be the resuït 
of inadvertence, mistàké, of' accident. Mahn v. Harwood; Cofbin, 
etc., Co. V. Eàgle Lock Ço. But the SoHcitors, never having clâimed 
the real invention, did not abandon it by accepting couhts so riari-dw as 
to defeat it" 'Pressed by a techhical and stubborn exaihinerj who 
seèrris to hâve ]béén pursuing what hàs' been called the "division fad," 
but who had fâir grotinds of rejectioti by 'rèaison of the nature df 
the claims asked, thè solîcitdrs took the pàth 6î least résistance, and 
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acceptée! useless claims, which were the resuit of their initial incapa- 
bility or inadvertence. 

A further objection is the alleged express concession that the origi- 
nal patent lacked novelty and validity. I do not understand that any 
such concession was made. In the original spécification, after describ- 
ing the scale-beam, fulcrum, and platform support, the spécification 
says that "nothing new is claimed for this much of the device." This 
simply means that novelty is not claimed for a scale-beam, fulcrum, 
platform, and support ; not that a combination of thèse with 40 other 
éléments is not new. If this language bears the construction claimed 
for it, the évidence of the solicitors' incompétence would be conclu- 
sive. 

Upon the issue of patentability the question is whether there was a 
good combiiiation, or mérely an aggregation of old éléments, still 
performing old functions, without a new resuit, or an imprOved re- 
suit. The patented scale was the first successful pendulum Computing 
scale, atid tiié fifst scale of any kind to use a tare-beam succèssfully 
in combination with the main scale and platïorm. Like most combina- 
tions of old éléments, the advance is îlot great. This was admitted by 
complainarit's" solicitors in taking out the reissue. But there was a 
decided forward step. Whilfe there is not a new mode of opération, 
except the f^âture of the dash-pot, nor a new resuit, yet the old resuit 
is attained in a more bénéficiai and efficient way. Old éléments never 
before brought together in any machine co-operatè to produce the old 
resuit in a modified ,arid improved way. The déments act upon each 
other to j)roduce the, total price. It may be difficult to see that the old 
éléments in their new position operaté in a way différent from the old 
way; bùtfth'ere'is a unitary structure in which the action of one élé- 
ment modifies the action of others so as to produce an improved re- 
suit. Thus, the action of the pendulum and index-hand are niodified 
or checked by the action of the dash-pot as never donc before in this 
way in a cOrnputing scale. And the action of the whole structure is 
modified by thé tare devicê in the only successful way ever accom- 
plished, except in def endant's machine. Their coaction is precisely 
as so wèll described by the Court of Appeals of the Third Circuit in 
National Cash Registèr Co. v. American Cash Register, 53 Fed. 367, 
3 C. C. A. 559, approved in this circuit in Dayton Malléable Iron Co. 
V. Forster, 153 Fed. 301. See, also, in the Court of Appeals of this 
circuit, Deere v. Rock Island Plow Ce, 84 Fed. 171, 28 C. C. A. 308. 
The combination is easily distinguished from the elevator-leg case 
(Dunbar V. Eastern El. Co., 81 Fed. 301, 26 C. C. A. 330), the rubber 
tip pencil case (20 Wall. 498, 22 L. Ed. 410), the Globe-Wernicke 
Case (119 Féd. 696, 56 C. C. A. 304), and the Waterman fountain pen 
case (Reckendorfer v. Fabere, 92 U. S. 347, 23 L,. Ed. 719). It is 
significant that very few combinations of old devices hâve been held 
void fOr aggregation. The fact that this machine was the first to be 
commercially ■ successful should also hâve some favorable influence on 
the matter of construction. The conclusion reached is thought to be 
supported by the settled rule of this circuit in the récent case of Kel- 
logg: Switchboard & Supply Co. v. International Tel. Co. (C. C.) 158 
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ï?ed. 104; Internationar Tel. Mfg. Co. v. Kellogg, etc., Go., 171 Fed. 
G51, 96 C. C. A. 395. 

Fifty-two prior patents were pleaded and proved to show aggrega- 
tion and want of novelty, 21 of which are for pendulum scales. None 
of them were on the market when De Vilbiss entered the field. It is, 
indeed, qtiite remarkable that the best spécimen of pendulum scales 
in the prior art should be the first one, the S ampson invention of 
1849. This is the one the défendant says it has copied in some re- 
spects. '■ Such an example of inverted advance in an art is quite in- 
structive. As Mr. Macomber says : 

"The analogousness of an antleipation is 'propoi-tioned Inverseiy to the dis- 
tance from whlch it is brought' " 

Like gravitation, it decreases according to the square of the dis- 
tance. Certainly a patent which caused no advance in the art should 
hâve but little eiïect on a successful one of 50 years later. Daylight, 
etc., Co. v. American, etc.„Co., 143 Fed. 454, 73 C. C. A. 570. 

After the Toledo scale had become successful, and défendant f elt 
the compétition in its business of marketing spring Computing scales, 
it adopted the Toledo (with the variations mentioned later) so closely 
as to external f orm th^t it is difficult to tell them apart. Instead of 
doing this, why did it not cppy the Sampson scale ? Why did not the 
art progress after Sampson had pointed out the way? The difficulty 
of answering such questions as this is what in duces the courts to sus- 
tain successful combinations containing the éléments of unsuccessful 
earlier patents. Strange as it may appear, the Sampson patent, now 
seeming to contain fully the gênerai principle of both the Toledo and 
Moneyweight machines, had no influence on the art for 50 years. The 
Smyth patent of 1855 and the Guseman device of 1859 are clear retro- 
gressions. The same is true of the Lake patent of 1866, McCormick 
of 1870, McKeone of the same year, Parr of 1874, Greenwood of 1877, 
Follett of 1878, Weaver of 1879, Atwater of 1883, Bail of 1882, Sir- 
rett of 1884, Keeler of 1884, Cartwright of 1888, Wolner of 1888, 
Knight of 1888, Conen of 1891, Chase & Smock of 1893, and De Vil- 
biss & Pool of 1899. Not one of thèse bears any resemblance to the 
Toledo machine. Apparently none had any commercial success. The 
record is replète with ail the devices of the Toledo machine, and scores 
of others ; but most of the scales themselves are awkward and com- 
plicated. Outside the dash-pot and tare device, nothing seems to hâve 
been discovered since the Sampson invention. The art was practically 
at à standstill when the Toledo scales appeared. They are simple, 
compact, and attractive in appearance, as their prompt adoption by 
défendant, even to the color of the paint, sufficiently shows. As said 
in Forsyth v. Garlock, 143 Fed. 461, 73 C. C. A. 577, the citation of 
so many patents in défense tends to strengthen plaintiflf's position, 
rather than weaken it. Possibly the Jensen patent of 1879, No. 331,- 
836, may be said to advance the pendulum scale art, but it is materially 
différent from the Toledo, covering no main beam or lever, tare device, 
or dash-pot. I think the Toledo invention is meritorious and valid, 
and should be sustainèd. 
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The question of infringement is less diflficult than ei^her that of re- 
issue or anticipation. The two«;:S<^les are hère shown without the 
housing, and it will be seen that thé cjlief difïèfeîfè¥~îs- in substituting 
the cam, D, for the disk, D, and the stfàp, F, forthè link, F. The only 
practical différence is that the strap( has à longer àndniore uniform 
arc-action than the link; but the oni)[ practical feStilt is that the chart 
must be changed correspondingly, a matter wholîy'mechanical. There 
are also other slight différences, chiefly'that of Jiajiging the pendulum 
obliquely^instead. pf vertically, a thii%:.iwi^out the slightest importance, 
the^shapç'*i&t the" sèale^lSaira,- ^nd 'â double',:instèààpf single tare-beam. 
Mir'^'<S(ï|;iè ;inanifestly;,|ïrBiSta,ken in statiçÇ, t'%t the two péndtilums bave 
a diifferént bperationV Deïendàril afàds' 'ttouSing to thj^ Toledo scale, 
certainly nothing whiçh destroys the unity oï-Athe forjiier, or makes it 
something else; nor d^^ it* leave out anything^ It is trûe, as défend- 
ant says, that it copied very closely thcprior art, for it copied the 
Toledo scale. But as thie is 9.-, perversion of the true meaning of its 
statement^rtt is a complète answef to this suggestion to say that only 
form was changed, nùt"substaTice, 'and in a case ^hcfe form is not of 
the essence pf the_ cortibi^'âtian. ■" Nothitigj js ad^éd! which changes its 
function-v Kothiijg i.s_kît out whicli does so., Sav^ral éléments are 
changedrëspecially th'e iink> lînk-pivoî, disk, âri| jiisk.bearings; but 
the changed deVic^s (|é tfte same wft^k as,ticis;e f^,ii|iich they are sub- 
stituted, so thçit-jnfiangèmènt is; liot :avâided.;d3*h are 

merely form#'*(|Uivàl^tS; performing similar-lanetions,...vRithin the 

rule of Gould v. Rees, 15 Wall. 18T, 21 L. Ed. 39; Gill v. Wells. 22 
Wall. 1, 23 L. Ed. 699; Cochran v:;- Deener, 94 U. S. 780, 24 h. Ed. 
139; Cantrell v. Wallick, 117 IL S. 689, 6 Sup.-<:t..9r0. 29 L. Ed. 
1017 ; and National Cash Regi-sfer-Co. v. Cash Indicatdr Co., 15G U. 
S. 502, 15 Sup. Ct. 434, 39 V Ed.' 511. 

It is insisted that danlages should be increased on the ground that 
the infringement was malkious and conducted in bad faith. The rec- 
ord shows the following: Plaintiff paid $190,000 fer the De Vilbiss 
patents and business, of which $142,500 was in cash. No other pendu- 
lum scale was then on the market ; but défendant was theii marketing 
a platform Computing scale, and a spring balance Computing scale. 
The latter, .was chiefly sold to msat markets, and the Computing table 
was.so arrangea ^.togive the butcjier the advantage of each odd frac- 
tiohj thus clieâtirlg'the CUgtomers enough to s^ve^the hire of a clerk, 
in a large market, being about 3 pef" ;cent. of th'e''sales;. See 142 Fed. 
919, 74 C. C. A. 89. In 1903, a year and a,'half after the application 
for reissue \\»s filed, but before tîje patent isspetj;: défendant com- 
menced to ma¥.ket a èç^le like the, Toledo, but liotiénough like it in 
appearance to be confused with it,and làtèr it changed to its présent 
form of: scajt^^pying the général style and form'^bf plaintiff 's; scale, 
covering-afl- its éléments or équivalents, even ffeinting it the same 
color, and e^ïUlBsit "Thç Genuine," and the Toledo "The Imitation." 
Large ïiumlprLofçirculars cc;:itainijig pictures of^^he two scales, la- 
beled as'feclitated, were sent ôutiiy "défendant îrom 19d2 to 1905. It 
also clairHjE^:;m- its advertîsing^^ Toledo scale infringed 

the Phelps p4tent.of 1890, owned by it, for a platform Computing scale, 

L... ',,..,^ -i«™.„,».„.,,„„.-„„.,„^.. .1.1 .I::;i^:.,..L _-.., . ,„...«^ 
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and it afterwards brought suit for infririgement of this patent against 
complainant, but dîd not prosécute it. The two scales bear little re- 
semblance to each other. The price of tjie Toledo was $75, and of de- 
fendant's scale at first $55, and later $40 and $49. The latest form 
of defendant's scale, and the method of compétition, greatly injured 
the sale of the Toledo. The price was inçreased from $49 to $90, but 
a $49 scale, slightly altered in construction, was stiU kept on hand, to 
be sold only as a last resort to meet compétition. The record is full 
of the détails of the most vicious and reckless forms of compétition 
practiced by défendant, both before and after the; reissue. Down to 
1905 circulars were sent out claiming that the Toledo was an infringe- 
ment ôf the Phelps patent, and four infringement suits were brought, 
onç against plaintiff and three against users or sellers. The first was 
not brought to hearing, and the others were dismissed for want of 
prosecution. The claim of infringing the Phelps patent seems quite 
far-fetched, and indicates bad faith on defendant's part, in connection 
with the failure to prôsecute the suits. 

The fact that defendant's unfair methods were commenced before 
the reissue, when there was no question of validity of reissue, aggrega- 
tion, or anticipation between the parties, while showing an aggravated 
case of unfair compétition, should not subject défendant to inçreased 
damages prior to the reissue, because it was not then knowingly in- 
fringing. After the reissue, the validity and noyelty were debatable 
questions ; and though the unfair compétition was continued, even more 
unfairly than before, défendant undoubtedly considered the reissue 
an invâlid one, which it might treat with contempt. While it seems 
that inçreased damages from the date; of the reissue might be given 
under the Toplifif Case, where the validity of the reissue must hâve 
been considered quite doubtful in view of prior décisions of the Su- 
prême Court, yet I am inclined to follow the rules stated by Judge 
Coxe, in Fox v. Knickerbocker Eng. Co., 165 Fed. 442, 91 C. C. A. 
386, and Brown Bag, etc., Co. v. Drohen (C. C. A.) 175 Fed. 576, dis- 
allowing inCreased damages. 

A decree is directed according to the prayer of the bill, except as to 
inçreased damages. 



SEEGER REFRIGERATOR CO. V. WHITE ENAMEL REFRIGERÂTOR CO. 
: (Circuit Court D. Minnesota, Third Division. April 9, 1910.) 

1. Patents ,(§ 283*)— Spii for Infringement— Injonction. 

The f âet that the def eudant in a suit in eqùity for infringement of a 
patent has cëased infringement does not defeat complaliiant's right to an 
Injunctlon, where défendant contests: the validity bf the patent. 

[Ed. Note.^FoT Other casés, see Patents, Dec. Dig. § 283.*] 

2. Patents (| 328*) — Infringement— Refkigeratob. 

• A preliminary injunctlon granted rçetraining infringement of , the Quinn 
patent. No. r>30,009, for a refrlgerator, ou pi-ior adjudications of validity 
and infringement by the refrlgerator madé by défendant. 

*FoT other cases see same topic & { numbbr In t)ë(;. & Âm. 'Digs. 1907 to daté, & Rep'r Indexes 



8. Patents (§ 185*)YNAruB^, ot Rig^m Secubçd bt Patentée— TJsi; or Name 
4 patent does not give tlje rlgit tp any pàrtlcular ûame ttfi thé patented; 
■aétice. '- ■ ■ '"; ,;'^ ' ■■'■"■■ , ' ■''''' ';■.,,'. 

[iM. Note.— For Other casesl, Bee Patente, Dec. Dig. 5 185.*] 

4. Teapè-'Mabks and TEAbè-iî^AMÊs (i 3*)^-RiSHT TO Exclusive Use. 

'A ptttentee.caiinot BJ" applying to his device a word whlch Is descrip- 
tive oniy acqulre itlxe exc^iisive right to use 'such word as agalnst another 
maKer of a deyice whlçh does not infrlnge his patent, of which the word 
Is equftlly descriptive. ' 

[M. Note. — IFor other cases, see Trade- Marks and Îrâde-Names, Cent. 
I3lgr|f4->r; I)éc; Dig. S 3.*] 

6. Tbade-Màrks and CtftAb^-NAMES (i 93*) — Exclusive Right to Name— Es- 
tent OP USE. 

Evidence consldered, • and hélé Insufflclent to show that the word 
"Siphon" had become.identified by the public with refrigerators made un- 
der the Quinn patent, No. 539,009, to such estent as to entitle the ovraer 
Of such patent to a preliminary injunotlôn to restrain another manu- 
facturer from using the words "Siphon." or "Siphon System" or "Syphon" 
or "Syphon System" in connection with Its refrigerators. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Dec. 
Dlg. § 93.*] 

Suit in equity by the Seeger Refrigerator Company against the 
White Enamel Refrigerator Company. On motion for preliminary 
injunction. Motion granted in part. 

Wetniore & Jenner and How, Butler & Mitchell, for complainant. 
Lbthrop & Johnson, Fish, Richardson, Herrick & Neave, and Davis, 
Kellogg & Severance, for défendant. 

WIIyLARD, District Jtidge. This is a motion for a preliminary 
injunction in a patent casei The complainant asks that the défendant 
be enjoined (1) from mâking of selling refrigerators embodying the 
invention covered by the Quinn patent, No. 539,009 ; and (3) from 
ilsing the word "syphon" in âdvertising any refrigerators of any kind 
which the défendant may make or sell. 

The validity of the Qûinn' patent has been upheld by thé Circuit 
Court for the District of New Jersey in the case of Seeger Refrigerator 
Company v. American Car & Foundryl Company, 171 Fed. 416, and 
the decree of the Circuit Court in that case has been affirmed by the 
Circuit Court of Appeals for the Third Circuit in a décision filed 
November 37, 1909. 178 Fed. 278. The complainant in that case is 
the complainant in this case. The infringing articles used by the 
American Car & Poundry Company were. f urnished to it by the défend- 
ant in this case. The défendant in that case relied upon the Ames 
patent, No. 625,'309y M'ây 23, 1899, which is ôwned or controlled by the 
défendant in this case. Djagrams showing the structure of thèse two 
patents arç fpurid'.in the opinion pf tl}e Circuit Court of Appeals. 
Upon the quèstipOias to the validity of the patent no new évidence of 
any importance has been submitted upon this hearing. The inf ringe- 
ment relied upPn in this case is the inf ringement proven in the other 
case. ■'■.■■'..,„, I (". .;■ 

It is clàimëd, however, that' as sobrt as the décision 'of the Circuit 
Court in the Aftieirican Car & Foundry Company Case was announced, 

'For otbef cases £«« «ame tpplc & % iruMBEB 1q Dec. A Am. Dlgs. 1907 to date, & Rep'r Indexes 
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on Jutle 31, 1909, the défendant in this case at once ceased to manu- 
facture and sell devices under the Ames patent which were held to be 
infringing structures, and has not since the month of June last manu- 
facturèd or Sôld any such devices or any infringing device. It is 
admittéd by the complainarit in this case that the Structure which the 
défendant is now manufacturing, called its "1910 device,^' is not an in- 
fringement. The défendant, however, upon this motion has contested 
the vaUdity of the Quinn patent, and claims that it should be held that 
that patent is invalid. Under thèse circumstancesj the claim of the de- 
fendant that it has ceàsed manufacturing or selling the infringing de- 
vice cannot prevent an. injunction, and a temporary injunction will 
issue as prayed for in the complaint, so far as the sale and manufacture 
are concerned. 

The most important brànth of the case relatés to the second part of 
the prayer for relief which has to do with the use of the word "Sy- 
phon." The précise claîmof the complainant upon this point is stated 
in the brief presented by Mr. Mitchell, as f oUoWs : 

"If a Word has been adopted and used as descriptive of a patented article 
to such an extent as tô become the identifying ànd generic name of the pat- 
ented article, the patentée has an exclusive right to the use of thàt name dur- 
Ing the life of the patent, and the use of the name by others to describe ar- 
ticles resembling the pateuted article, whether ornot infi-ingements, is a fraud 
upon the public and upon the patentée, and will be enjoined. It is entirely 
immàterial whether the word was arbltrarily colned or applied, or whether It 
is truly ^descriptive." 

The exact ground upon which this claim is made does not appear, 
It is stated in the brief presented by Mr. W«tmore and Mr. Jefferey 
for the complainant on page 58 ; 

"This is not a trade-mark case. The rlghts iavolved hère are based solely 
■on the patent." 

The claim cannot be founded upon the doctrine of unfair compéti- 
tion, for there is no évidence nor contention on the part of the com- 
plainant that the défendant represents its refrigerators to be the re- 
frigerators of the complainant, or that it has dressed them up so as 
to pass them ofï as such. In fact, it has always called its refrigerators 
the "Bohn Syphon" not the "Seeger Siphon" nor the "Siphon." The 
patent alone cannot be the basis of the complainant's claim. In Cen- 
taur Co. V. Heinsfurter, 84 Fed. 955, 28 C. C. A. 581, the Circuit 
Court of Appeals for the Eighth Circuit said : 

"A patent gives no right to any partieular name, but simply to the exclu- 
sive manufacture and sale." 

On the theory that the right is analogous to a trade-mark right, the 
question arises whether it can attach when the word claimed is descrip- 
tive merely. Can a patentée give to his niachine a word that is de- 
scriptive only, and thereby acquire a monopoly in the use of that word ? 
The complainant claims that it can, but I am satisfied that, where the 
word is descriptive of both devices, that conteintion, cannot be sus- 
tained. 

Quinn was not the first person to use the word "Siphon" in connec- 
tion with a refrigerator, That was donc by McKnight in his patent 
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No. 147i,957, EebrHary 24, 1874.; In rhis structure ,he shows a tube 
which iSJhe shapte qf a: true siphon. His device is ^tirely dissimilaf 
from the Quinn device, anditlvêlâtter could in no sensç^ be çalled an 
infpîngenifent'Of it. Assuraing-ithat/bôtb showed reai: .siphoriic action, 
MteKft%ht couldinot bjr giving^that «aîné to, his patent^d article hâve 
prèvented; Quinn from giving:ithe,Same aame to his.because theword 
wouldbe as descriptive of Qui0n-'S)a«^<>f:îMcKnight's, and, as a gênerai 
Tiule, ït ife iitipOssible for anyï ©iie [tOi obtain the exclusive right to the 
use ofsa'iwQrd or term which WtiniOPdinary usé in our l^nguage, which; 
is descriptive idnly. British yftciuum Cleaner Company y. :N«w Vacu- 
um ÔleanerjGompany, 19Q7,i:â|Gh. 313;, s. c. 76 Law Journal Reports 
1907.(>ri S;.);Gki>iv. 511..);Io,sc*nçjof the catalogues publishedby the 
défendant it désignâtes its refrigerators as "a dry air refrigerator." 
The claiftirof the complainaHt'jw^uldi;req,uire,a holding that, by contin- 
ued use,,qf the term "dry air" to desig-nate its refrigerator, it cpuld 
acquire, the exclusive right totWtternjS; and that a person who manu- 
factured a refrigerator entirely; différent, from the defendant's, but 
which produced the same dryness,.qf air, would hâve no right to call 
his ref rigeratûr a (iry aiir,i:efrigerator;. ,.No case h^s been cited by the 
complainantitoîsupport sucha claim. In ail of the cases cited by it the 
name in question was an arbitràty hame. In thë case of Adam v. 
Fôlger, 120 ;Pëd. 360, 56,C'.'C;.'A; JS40^ the ,word wâs "Victor." ; In the 
case of Âqçie (V. Peck (C. C.) -?â ïî'edi.= 210, the wôrd. was the proper 
name "P'oley.*' In the case of Singer v. June, 163 U. S. 169, 16 Sup. 
Ct. 1002, 41 L. Ed. 118, the wprdwas the proper name "Singer." In 
the ca'âç of Cçfttàur Co. v, Hêfiisfîi(yter, 84 Ped. 955, 28 C: C. A. 581, 
the Word wàs '"Castorià." ■ ' Iri the'èase of Gally v. Colt's Patent, etc., 
Co. (C. C.) 30 Fed. 118, the machine iii question was â printing press, 
and thé wôrd in question #as "Universal." My conclusion is that, as 
a gênerai rule, a patentée has no right to give to his invention a name 
that may describe, another deviçe wMehdoes notinfringe his own^ and 
then daim that he has a right; tQ ehjoin a second inventer from using 
that name which is equally, applicable: toboth. ,; 

• To avoid thé éfifect of this mfe, it was suggested on the argument by 
one of thé complainant's coCinseii!tha,t,- it being admitted by both par- 
ties that the so-callsed- siphons are not trUe siphons, 'the word "siphon" 
is not truly: descriptive, but is^ to à.large extentj arbitrary. From what 
foUo.Ws itr;will :be sêen .that this contehtion cannot strengthen the com- 
plainant's position.- But.is the word '"siphon" descriptive of the Quinn 
stifucture or the Amçs structure, -p^ tl^e defendant!s 1910 structure? 
In the Quinn refrigerator the ice compartment is separated from the 
food compartment by a vertical partition with a séries of inverted V- 
shaped openitiy^s, the legs of wl^ich are df equal length. In the Ames 
patent théreis' this èame partition, but the legs are nqt of equal length, 
âild they are stifïîewhat curved. The 1910 construction of the défend- 
ant differs firotn.th'iè Ames constrijction in having only one leg. It if 
âdi'nitted'by thè'côrnjjTainant thât thé s6-caliçd sifihoris in the Quinii 
païént' are 'ttof' truè siphons. Those'în the Airies' patent are more 
nearly so, because the legs are of unequal lengthi. Ail the experts 
agrée that the three réfHge'f'âtdrs opéra te upon the' saine prinçiple. 

Mr. Zeleny, an expert fer the défendants, says ; 
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"The manner In whlch the materlals in the;food chàmber are cooled In ail 
of thèse refrigerators is by produclng a circulation of air whlch brlngs into 
contact with thèse materlals air which has been cooled by previously passiu^' 
through the Ice bunker. The Sole cause ot thls circulation Is the f act that 
the air in the Ice bunker, bèlng colder than in the food chamber, la for that 
reason denser, and It therefore overbalances the column of warmer air in the 
food chamber. The cold air column Is of greater weight and so exercises a 
greater pressure at the bottom than does the warmer air column in the food 
chamber. Thls causes some of the cold air to run down through the bottom 
of the ice bunker out into the bottom of the food chamber, forcing some of 
the air from the top and sldesof' the food chamber over Into the ice bunker." 

Kimball, a witness for the complainant, says : 

"As I understand the opération of the refrlgerating apparatus descrlbed in 
the Qulnn patent and constructed as I hâve above stated, It is that the down- 
ward movement of the air In the Ice bunker caused by the cooUng effect of the 
ice upon the air draws the air from the provision chamber through the pas- 
sages formed in the partition over into the ice bunker." 

Marks, an expert for the défendant, states in his afHdavit (page 18): 

"I hâve already polnted out that none of thèse air ports or passages, whether 
of the Qulnn tyjîe or Player type or Ames type or l&lO type, hâve any true 
siphon action. They ail operate in the same way by the downward suction 
of the deseending column of air In the ice chamber." 

Starr, an expert for the défendant, says on page 35: 

"In fact, If there be any flow through thèse ports In any of thèse construc- 
tions — the Reynolds, thé Player, the Qulnn, the Ames construction complained 
of, and the 1910 construction — the action would be identlcal, and would be 
une to the sucking of the air through thèse ports, due to the gênerai circula- 
tion in the ref rigerator." 

While there are not in any of the structures true siphons, yet Starr 
says (page 26) : 

"The .air in thèse refrigerators Is supposed to rise in the food chamber, 
pas» through thèse ports, and descend in the ice chamber. Its course is slm- 
ilar to that of llquid in a siphon ; that is, it rises, curves to one side, and 
then descends. Such a course pursued by the air in its circulation Is not iu- 
aptly descrlbed to the ordlnary mind as 'slpUou-like.' " 

Wilhelm, an expert for the complainant, after quoting the passage 
above quoted from the affidavit of Starr, says : 
"The same language would fit the Qulnn refrlgerator." 

The short leg of the Ames device is called by some of the witnesses 
a Hp. That lip has been removed in the 1910 construction, but an 
examination of the three constructions show.s that in appearance the 
1910 cotistruction more closely resembles the Ames structure than the 
latter does Quinn's. 

Marks in his affidavit says on page 18: 

"There is in my opinion as much reason to call the 1910 refrlgerator with 
its modified form of ports a siphon refrlgerator as' to call the Quinn refrlg- 
erator with the inverred V-shaped ports a siphon refrlgerator." 

It is claimed by the complainant that the défendant is estopped from 
now asserting that its 1910 construction has any siphonic action. This 
claim is based upon the orator's contention that the 1910 construction 
is the Player construction, and that in the progress of the Ames patent 



throiighithe Patent Office his .solicitors istated that the Player: patent 
showëd no sipHoriic action.' As' faf aS' thë branch- of the case which we 
âre.np"^, cpnsîdériàjÊi-^is'çonçe Suit for the infrfiïg:eitien,t 

of a patent, , The spiècral',pririciples'.of,;estopp,el in force, ,in,-such a casé 
can theti^efore haVe noiieffeetupon the: décision of. this motion, so far 
as the .ïïâe. of thê vi^pfd "Sig>hoH"'is concerned. The estoppel, if there 
be àiîj-,.'iHU|St'be restée} tijpqn the ush'al grounds, and it wilj ,be readily 
observfid. that scarcely any pf the elejn,^pts Q,f the ordinàry estoppel are, 
présent; ^It is thusîseen that there: isrisomefoundation for: the claim 
that the 1910 construction of the défendant company cari as properly be 
called a siphon as can the' ^liinn deviCe.'' 'îfit can, no injurictiort should 
be g-rani:e4, ,à.tid in the presetit condition: 'of the évidence a temporafy 

injunptiûn should cèrtainly hothe alloiwedV 

Thefe is: another view to be taken .of the case whether; the word 
"siphon" be considered as a descriptivej or as an àrbitracyiword. What 
bas been said has been said on the.theory that the proofs show that 
the word "siphon" is a generic namé fbr'refrig-erators containing the 
invention of the Quinn patèfit. If, however, the évidence shows that 
the wordjdpes not designate the Quinïî'eonstruction, alï founda,tion for 
an injunction falls. Inone of the briefs for complainant' it is said on 
page 34 : 

"That the Circuit Court of Appéals of'thè Thlrd Circuit in the suit of the 
Alnerican Gar & Foundry Company held that Quinn was the dlscoverer of the 
method Of réfrigération described as 'siphonage,' and that, whlle his ports are 
not siphons In the accurate scientiflc sensé of that term, the word does de- 
seribe the neW and useful invention whieh Quinn made." 

A similar assertion is made in other parts of the brief. I find, 
however, nothing in the opinion of the Circuit Court of Appeals to 
support thèse claims. On page 587 of the copy of the opinion fur- 
nished me the court said: 

"It is trije that the prier art shows a ref rlgerator in which circulation is to 
some extent promoted by the use of siphon-like air tubes or conduits. Castell, 
No. Î48,450, contains sueh air siphons, and there is somethiiig approaching 
siphonlc action in Bettridge, No. 208,148, and in Birdsall No. 195,565." 

To thèse might be added the Me Knight patent hereinbefore referred 
to which was not there ofïered in évidence. The court further said 
on page 588 : 

"It is this séries of open air spaees somewhat resembllng siphons placed 
hetween the iœlmnker and tlie refrigeratin-ç room that' distinguishes Quinn's 
patent from ail the earlier patents." 

If the court had intendéd to hold that Quinn's construction was prop- 
erly called a siphon ref rigerator it would hâve italicized the words 
"somewhat resembling siphons." It did not do , this, however, but, 
on the contrary, italicized the word "séries" and the words "placed be- 
tween the içe bunker and the ref rigerating room." 

On page 590 the court said : 

"What Quinn did was to Introduce into refrigerators a new method of pro- 
mothig the circulation of a conflned body of air by thé usé of the open air 
spaees in his partition. While he says thèse spaees 'forai, as it were, siphons,' 
and whlle his spaees are not true siphons, since both legs are of the same 
length, still, in both refrigerators, the air currents pass in the same directions 
through the same parts of the partition, and are induced by the saûie causes." 
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The opinion nowhefe says that Qainn was the discoverer of the 
method described as siphonage. It distinctly says that the Quinn ré- 
frigéra tor has no true siphons. It dbes not say that the Ames patent 
has not. It nowhere says that Quinn's can be correctly called a siphon 
System. It nowhere says that the action is siphonic. It did not adopt 
the word "siphon" as descriptive of the Quinn structure. If it did any- 
thing, it rejected it. 

It is next contended by the complainant that the Quinn Ref rigerator 
Company manufactured and sol d refrigerators between 1895 and 1906 
to which they gave the name "Siphon Refrigerators," that the giving of 
this name by the Quinn Company to its refrigerators led to its adoption 
by the pubUc, so that prior to 1905 Quinn refrigerators were known as 
"Siphon Refrigerators." There is nothing in any of the afifîdavits of 
Seeger, the président of the complainant, showing any sales by the 
Quinp Company of its refrigerators, nor any use by it of the word 
"Siphon" as a name for its refrigerators, nor any désignation by the 
publie of the Quinn refrigerator as a "Siphon Ref rigerator." Nor is 
there any évidence of that character in any of the other affidavits pre- 
sented by the complainant, except in the affidavit of Fred H. Johnson. 
The claim that the Quinn refrigerators prior to 1905 had been known 
as "Siphon Refrigerators" rests entirely upon this affidavit of Johnson. 
In it Johnson says that he is and has been the treasurer of the Quinn 
Refrigerator Company and of its predecessor, the G. F. Quinn Re- 
frigerator Company, about 13 years. While he says that thèse com- 
panies carried on the business of manufacturing and selling refrigera- 
tors continuously from the year 1895 to the year 1906, and sold thou- 
sands of refrigerators, yet he mentions the date of no sale of any re- 
frigerator after 1898, except the one instance in which he said that in 
1904 the Quinn Refrigerator Company built a large beef cooler at 
Togus, Me. His statement with référence to the installment of re- 
frigerators in certain steamships relates to a time shortly previous tO' 
the Spanish War. His référence to the .steamer John English relates 
to August of the same year, which would be either August of 1898 
or 1897. He says that the company always advertised and described 
the refrigerators made by it as "Siphon Refrigerators" ; that the word 
"Siphon" was prominently used in the first catalogue issued in 1896, 
and continued to be used in ail catalogues issued thereaf ter ; that this 
word was always used by the Quinn Company, its ofificers, and em- 
ployés to describe its patented refrigerators. It is to be noticed, 
however, that, notwithstanding thèse statements, he himself in the 
same affidavit speaks of installing one of his refrigerators in the 
steamer John English, and calls it a "Quinn Refrigerator," and not a 
"Siphon Refrigerator." The complainant presented in évidence a 
catalogue issued by the G. F. Quinn Company for 1897. The word 
"Siphon" does not appear in the name of the company, nor anywhere 
upon the outside of the catalogue, although it is used repeatedly in 
describing the construction of the freezer. This catalogue contains a 
large number of testimonial, ail dated in the years 1895, 1896, and 
1897. In no one of thèse letters does the writer thereof call the re- 
frigerator which he praises a "Siphon Refrigerator," and the word 
"Siphon" is not used in any one of them. They seem to prove that 
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for tfie paMic at least the generic name o£ the Quînn construction was 
not "Siphon Refrigerator," No other catalogue ever issued by the 
Quihni Company was presentedih évidence. It seems strange that 
som'é catalogué could nOt be found if the company after that time car- 
ried on a business of âhy magnitude. 

Jôhkiàon says in his affidavit that he never knew or heard 6f any 
other refrigerator on the market known or designated as a "Siphon 
Refrîg:eràtor," and that he never heard of the Whité Enamd Re- 
frig^eratoi- Company until about 19&7, when he was iriformed of the 
suit agàinst the Americaii Car & Pôuhdry Company. The évidence 
conclusively shows thât the White Enamel Refrigerator Company be- 
tweën 1900 and 1907 did a large business, and that this business ex- 
te'ndèd over a great part of the United States. The évidence also 
sh6ws that that company advertised extensively in magazines which 
had à large circulation in New England. ît is very sttange, if John- 
son wère actively engaged in a large ref rigerating business between 
1900 and 1907, that he never should hâve heard of the White Enamel 
Refrigerator Company. The fact that he did not hear of it is an indi- 
cation that he had practically retired frdm the business in 1898. 

Gebhârd C. Bohn in. his affidavit states that he had never seen any 
Quînn catalogue since the 1897 one, and that he had made inquiry 
and seàrch, and had not beén able ta find any. Gebhard Bbhn says that 
he nevèr heard of àny Quinn refrigei^tors being manufaçtured f rom 
1897 tb' 1905. He says orl page 51 in the def endant's évidence that 
some one, claiming to represent the Quinn Company in 1899, offered to 
sell him the entire patent for a small sum, which he thinks was about 
$350. Seéger says in ireferring to their purchase of the Quinn patent 
in 1906 that they paid a substantial considération for it, but does not 
State hôw much. I am sàtisfied frohi ail the évidence that the manu- 
facture, and sale of the Quinn ref rigeratoi" by the Quinn Company prac- 
tiéally Céàsed after 1898; that nothing ever donc by that company 
gave thé liartie of "Siphofl Refrigeratôrs" to their construction; and 
that the Qùihn refrigerator was not prior to the appearance of the 
complainant and its predecessor ever knoWri as a "Siphon Refrigerator." 
On May 13, 1905, the Quinn patent was assigned to Gàllasch, and on 
September 37, 1906, Gàllasch assigned to it the orator.'î 

Seeger's affidavit states that from early in 1905 he and Gàllasch had 
been éngaged in the manufacturç of , ref rigerators undér the Quinn 
patent. This phrase "early^ in 1905" must refer to some time later 
than May l3th. Seeger éays that the'çôniplainant corripahy bas contin- 
ued td rhanufacture thèse refrigeratdrs up to the présent time, and 
bas done a large business. In the rrieïntime Bohn aiid the White 
Enamel Refrigerator Compiàny, èîthèf'as à partnership' br a corpora- 
tion, had been in the business of manuîacturing and' sëlling the Ames 
Refrigératoi-' f rom 1899 to May' 13, 190S. They bèg;an tb advertise 
extensively in 1901, andihet'w'èën that time and 1905 they had expended 
betweeh^ $73,000 and $100,000 for- that purpose. Théir expense for 
advertising up to the pfeseht time wks stated by 'Ëohn to be about 
$200,000. Bohn states in hiS affidavit that by 1905 they had sold from 
25,000 to 35,000 hbuse rcï rigeratot's, and that they hàd equipped the 
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following named railroad Unes which are given on page 36 of their 
catalogue for the year 1905, marked "Defendant's Exhibit 7" : 

"The Pennsylvanla Lines; Chicago, St. Paul, Mlnneapolls & Omaha; Chi- 
cago, Burlington & Qulncy; Chicago, Milwaukee & St. Paul; Chicago & East- 
ern Illinois; New ïork, New Haven & Hartford K, B. ; Missouri Pacifie; 
Northern Pacific; Southern Pacific; Canadian Pacific; Atchison, Topeka & 
Santa Fe ; Illinois Central ; Michlgan Central ; Wisconsin Central ; Western 
Railway of Alabama ; Atlanta & West Point ; Great Northern ; Southern 
Eailway ; Mlnneapolls, St. Paul & Sault Ste. Marie ; New York, New Hamp- 
shire & Hudson River ; Chicago, Rock Island & Pacific ; Union Pacific ; Pull- 
man Car Oo. ; Loulsville & Nashville R. R. ; Chicago & Alton." 

The évidence shows that the business had by 1905 been well estab- 
lished, and that the "Bohn Syphon Refrigerators" had become well 
known. It also shows that ail the refrigerators made under the Ames 
patent were called by the défendant company "Bohn Syphon Refrigera- 
tors," and that none of them were called "Siphon Refrigerators." The 
extent of the business of the défendant, as indicated by its testimony, 
is practically admitted by the orator. It foUows, therefore, that, when 
Gallasch and Seeger started in business in 1905 or 1906, they found 
upon the market a refrigerator equipped with the Ames device, and 
that this refrigerator was well known as the "Bohn Syphon Refrigera- 
tor." The évidence does not show that after the orator entered the 
field it did a very extehsivè business. In any event, it does not show 
that it displaced the Ames refrigerator, nor does it show that a re- 
frigerator equipped with the Quinn device was generally known to the 
public as a siphon refrigerator. The witness Starr, who seems to hâve 
had opportun! ties for knowing, says on page 36 of defendant's évi- 
dence: 

."It is true that the Seeger Manufacturlng Company advertises the 'Seeger 
Syphon Refrigerator,' but it has sold So few of thèse refrigerators, and, so 
far as I hâve known, has advertiaed them so slightly, compared with the sales 
and advertising of the Whtte Enamel Refrigerator Company, and the sales 
of the Seeger Refrigerator Company's refrigerators hâve heen so limited to 
spécifie localities, such as the cities of New York and Philadelphia," etc. 

Complainant has presented six or seven affidavits which may be 
called stereotyped. Théy are identical, with the exception of the name, 
place of business, and expérience of the affiants, and are made by deal- 
ers in différent parts of the country. The défendant has pursued the 
same plan, but has presented three or four times as many affidavits of 
this eharacter. I agrée with what the orator says in one of its briefs 
with regard to this sort of testimony. On page 60 it is said : 

"AiRdavits of this nature which are obtained by sending them out to the 
afliauts in one gênerai form without a personal interview with each witness 
are not entltled to much confidence." 

I cannot, therefore, find that the statements made in thèse affidavits 
of the complainant to the eflfect that the words "Siphon Refrigerator" 
hâve come to mean to the public a refrigerator made under the Quinn 
patent or a similar construction are sufficient to establish that as a f act. 
The conclusion from the évidence must be that the word "siphon" 
never has been and is not now a generic name for a Quinn refrigera- 
tor; on the cpntrary, if the public knows any refrigerator as a "Si- 
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phori Refrigerator" it krtows those of thè Aines construction as such, 
and refrigerators of this kind nevër-wriefe manufacturedby thé oraton 

Jt rs;^.howevery strongly insisted that.tfae Ames device hasbeen held 
tb bè an inffingement bf the Quiritt device ; that therefore the name by 
wbiçh the Ames dèvijce was known rhust be the name by vvhich the 
Quinn ■device was known,; and the resulting çlaim, is that the owners 
of the Quinn patent now hâve a right-to the name whieh the défendant 
gave to the Ames structure, which namè has, as the orator says, been 
accépted by the pubHc' 

The Circuit Court of Appeals did hold that the défendant could not 
use. the Ames patent, because that infringed the Quinn patent, but it 
did. not hold, and no court has yet held, that the owners of the Quinn 
patept hâve the right to u^e the Ames: patent. The Amps 'patent has 
not yét; been held invalid. The Circuit: Court of Appeals said in the 
American Car & Foundry Company. Case: . 

"Thé form of Ames' air Spa<;es may be an Improvement upon' the form of 
Quinn's air spaces, but, even ;i£:sp, that fjict does not entitle Ames to appro- 
pria te as against Quinn the essential features of the Quinn patent, or to ex- 
tend, as against the public, the term of the monopoly grantéd to Quinn. If 
Ames Invented an improvement upori Quinn, his patent must' be liuiited to that 
Improvement." ■ 

The Ames patent is prima facie valid,. and it is impossible to hold 
upon a motion for a preliminary injunction and upon the évidence 
nbwpresented to me that it does not represent a patentable , improve- 
ment over the Quinn device. The évidence therefore shows that, if 
any one gave the name "Siphon Refrigerator" to any of thèse devices, 
Bohn gave it to the Ames device, and that the orator has no right to 
its exclusive use to designate the Quinn Refrigerator. 

I do not understand that it is claimed by the complàinant that the 
décision made in the district court of Ramsey county, Minn., in the liti- 
gation there between thèse same parties, is conclusive in the présent 
case. It cannot well be so, for it was not held in that case that the 
Whité Enamel Refrigerator Company was not entitled to use the word 
"Syphon" in connection with its 1910 construction. The décision was 
that the White Enamel Refrigerator Company was entitled to no 
relief against the Seeger Refrigerator Company by reason of unfair 
compétition. The findings of fact in that case with référence to the 
use of the word "Syphon" cannot be controlling in this case, because it 
does not appear that the same évidence was presented in that case as 
is presented hère. 

The claitp is apparently ^ade in one of the briefs of the complàin- 
ant that Gebhard Bohn and his associâtes, Gebhard W. Bohn, John A. 
Seeger, and John H. Ames, having made a contract with the Quinn 
Refrigerator Company in 1897 for the use of that patent, acted under 
the contract long enough to enable them to carry the Ames patent 
through the Patent Offiéè, ànd that thèy then abandoned the Quinn 
patent, and it is suggestéd that they pirated the Quinn invention. It is 
to be noted in this connection that John A. Seeger, président of the 
complàinant company, was one of the persons interested in the contract 
with the Quinn Company in 1897. While the Ames patent was in the 
Patent Office he joined with the other people interested therein in an 
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affidavit as to the effîciency of the Ames device. Bphn says tliat See- 
ger was .more active in pressing for the adoption of the Ames f orm 
than any one else, and that it was at his instigation that a patent was 
appUed for upon it ; that he was the one who negotiated with the pat- 
ent attorneys for filing the appHcation, and ail through the time of the 
pendency of the application was the one most actively interested. 
When Gebhard Bolin in 1899 left the Bohn Manufacturing Company, 
Seeger remained with that company until its failure in 1904, and dur- 
ing ail of the time when Seeger was connected with it it manufactured 
the box part of the White Enamel refrigerators. It was in 1905 when 
Gallasch, who was alSo connected with the Bohn people in 1899 in the 
ref rigerator business, acquired an interest in the Quinn patent. It was 
on September 29, 1906, that the complainant acquired title to the Quinn 
patent, and it was on October 15th, less than three weeks later, that the 
complainant commenced its suit against the American Car & Foundry 
Company. No one originally connected with the Quinn patent in 1897 
has now any interest therein. The présent litigation, so far as it ap- 
pears, is between persons who were jointly interested in securing the 
Ames patent, and who participated in the manufacture of refrigerators 
thereunder until 1904. 

My conclusion upon this branch of the case is that the motion for 
a temporary injunction, so far as it relates to the use of the word 
"Syphon" or "Syphon System," must be denied. The Circuit Court 
for the Southern District of New York in the case of Seeger Refrigera- 
tor Company against Harry S. Parks arrived at the same conclusion. 
The complainant in that case is the complainant in this case, and the 
défendant there was claimed to be an agent of the White Enamel Re- 
frigerator Company. The same relief as to the use of the word "Sy- 
phon" was asked there as is asked hère. 

The motion, so far as it asks that the défendant be enjoined f rom the 
use of the words "Siphon," "Siphon System," and "Syphon" or "Sy- 
phon System," is hereby denied ; but let an injunction issue restraining 
the défendant, as prayed for in the complaint, from manufacturing or 
selling refrigerators embodying inventions covered by the Quinn 
patent. 

The amount of the bond which the orator will be required to give 
upon the issue of the injunction will be fixed upon notice. 
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(Circuit Court, S. D. New York. April 6, 1910.) 

Patents (§ 211*)^Infeingement— Violation of Injunction — "Operate Un- 
DER a Patent." 

A llcense to "operate under a patent" does not authorize the licensee to 
buy up infrlnging articles made by others, who hâve been adjudged in- 
frlngers, and resell them under its own name. 

[Ed. Note. — ^For other cases, see Patents, Dec. Dig, § 211.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 t,o date, & Rep'r Indexe» 
178 F.— 37 
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In Equity. Suit by the Victor Talking Machine Company against 
the American Grâ])h6phone Company. On motion to punish défend- 
ant for contempt. Motion sustained. 

Horace Pettit, for cornplainant 
CA. L. Massie, for défendant. 

LAQGMBE, Circuit Judge. There seems to be no dispute as to 
the facts. Leeds & Catlin sold infringing records to the Crawford- 
Simpson Company, The latter sold them to the défendant, which has 
pasted anew label, "§ir Henri," over the old Leeds & Catlin mark, 
and is now offering them for sale. Under the décision of the Suprême 
Court in Leeds & Catlin v. Victor T. M. Co., 213 U. S. 335, 29 Sup. 
Çt 503, 53 L. Ed. 816, tiiis would be a violation of the injunction, un- 
less theiterms of the contract between the parties, dated June 3, 1907, 
warrants suçh action by défendant. 

It doesnot seem to me that it can be thus construed. Although it 
containj; no express words of grant or license, it must, of course, be 
held as giving the Graphophone Co>mpany a license to "operate un- 
der thé Berliner patent"; but it could hardly hâve been the intention 
of both parties to allow the Graphophone Company to gather up 
wherever it could the infringing records of other convicted violators 
of complainant's rights and resell them under its own name. Cer- 
tainly there is no language in the contract which indicates an "op- 
ération" of this sort was contemplated or licensed. 

Défendant is found to be in contempt, and fined $1,000, payable to 
the United States. 



IX>UISVILLE FERTILIZBB OO. v. STEICKLAND.' 

(Cii-cult Court, N. D. Georgia. April 14, 1910.) 

No. 114. 

BiLLS AND Notes (§ 477*) — Actions— Défenses— Want op Considebation— 
Impeachment or Settlement— Pleading. 

, Défendant executed notes to plalntlff In settlement of an account for 
materlals purchased, and, after some of them matured, made a payment 
thereon and gave renewal notes for the balance due, and àt the same tlme 
Bigned a contract expressly recitlng that the arrangement was In full set- 
tlement of ail matters between the parties. In an action on such notes, 
défendant filed an answer, alleglng that, when the settlement was made, 
he dld not hâve a copy of the account, but accepted the statement of plaln- 
; tiï'B agent as to the Eunouut of the same, and hls promise to send a state- 
ment and to correct any errors theréln, whleh promise he dld not keep, 
but f raudulently inclufted In the account a charge . for a car load of mate- 
rlal which was nevèr dellvered, which fact waS not kno\vn to défendant 
wfien he slgned the renewal notes and contract. HelO, that such answer 
dld àot state grounds for Impeachlng the settlement for fraud or mlstake, 
iiQr ^ny ? ufficlent défense to the notes, especlally where it dld not allège 
I Ihë àate bir any facts rélatlng to the alleged false charge; the allégation 
of frà'nd belng too geteral and indefliilte, and defendant's mlstake. If any, 
belng due solely to his oW'li négligence. 

[Ed. Note.— Fot bthèt cases, fiée Bllls and Notes, Dec. Dlg. § 477.*] 
•Foi* âtlier cèaés ie» same toplc & S mniBBB lu Dec. & Am. Blgs. 1907 to date, & Bep'r Indexe* 
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Action by the Louisville Fertilizer Company against A. Strickland. 
On demurrer to amended answer. Demurrer sustained. 

T. M. Neel, Neel & Neel, and Chas. G. Wilson, for plaintiff. 
Thos. W. Milner & Son and Andersen, Felder, Rountree & Wilson, 
for défendant. 

NEWMAN, District Judge. This cause is now heard on a demur- 
rer to the pleadings and amended pleadings. The pleadings in the 
case are necessaiy to an understanding of the questions made and to 
the détermination. The déclaration in the case is as follows : 

"TBe Iioulsville Fertilizer Company, a citizen of the state of Kentucky, and 
Incorporated by the laws of sald state, complalns of A. StricUland, a citizen 
of the state of Georgla and an Inhabltant of the Northern District of Georgia, 
Northwestern Division, and for cause of complaint shows the foUowing: 

"(1) Plaintiff shows that on the 21st day of December, 1908, at the city of 
Nashville, in the state of Tennessee, défendant made hls four certain promls- 
sory notes, each for the principal sum of $907.61, payable to the order of hlm- 
self at the Banlc of CartersvlUe, CartersvUle, Ga., respectively, on March 1, 
1909, May 1, 1909, July 1, 1909, and September 1, 1909, find then and there for 
value received tndorsed each of said notes In blank and dellvered the same to 
plaintiff, the défendants own genulne signature being subscribed to each of 
sald notes, and also indorsed on each. 

"(2) Plaintiff liere sets ont a copy of each of said notes as follows, to wlt: 

•"$907.61 CartersvlUe, Ga., Dec. 21st, 1908. 

" 'March Ist, 1909, af ter date, I promise to pay to the order of myself nine 
hundred seven «i/ioo dollars at Bank of CartersvlUe, CartersvlUe, Ga., value 
received. A. Strickland.' 

"Indorsed on back of note: 'A. Strickland.' 

" '$907.61 CartersvlUe, Ga., 

" 'Nashville, Tenn., Dec. 21st, 1908. 

" 'May Ist, 1909, after date, I promise to pay to the order of myself nine 
hundred seven «i/ioo dollars at Bank of Cartersville, CartersvUle, Ga., value 
received. [Signed] A. Strickland-' 

"Indorsed on back of note: 'A. Strickland.' 

'"$907.61 CartersvlUe, Ga., Dec. 21st, 1908. 

" 'July Ist, 1909, after date, I promise to pay to the order of myself nine 
hundred seven «i/ioo dollars at Bank of CartersvlUe, Cartersville, Ga., yalue 
received. [Signed] A. Strickland.' 

"Indorsed en back of note: 'A. Strickland.' 

" '$907.61 CartersvlUe, Ga., Dec. 21st, 1908. 

" 'September Ist, 1909, after date, 1 promise to pay to the order of myself 
nine hundred seven «i/ioo dollars at Bank of CartersvlUe, Cartersville, Ga., 
value received. [Signed] A. Strickland.' 

"Indorsed on back of note: 'A. Strickland.' 

"(S) PlaintifC further shows that at the same time and place and for the 
valuable considération therein recited the défendant executed and dellvered to 
plaintiff hls certain written contract a copy of which is as follows: 

" 'This instrument witnesseth that: 

" "Wtoreas, the undersigned, A. Strickland, of Cartersville, Ga., executed 
three notes for $1,333.33 each, payable to the order of the Louisville Fertilizer 
Co., and due, respectively, Dec. Ist, 1908, Dec. 15th, 1908, and Jan. Ist, 1909 : 
and 

" 'Whereas, the Louisville FertUizer Company has this day agreed to aceept 
In lieu of the above-mentioned notes, the foUowing notes signed this day by 
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the uridersigneai A* Strickland, to wit: Fouf notes for $907.<81 each, payable to 
liimself and Indorsed in :l)lank and due, respeçtiyely, March; Ist, May Ist, July 
Ist, and Sept. Ist, 1909, jat the Bank of Oartersville, Cartersville, Ga. : 

" 'Now, thèrèfôré, 'fov and in cbnBlderation oî one dollar ($1.00), to me in 
hand paîd this. day and the premises aforesaid,, I, A. Strickland, of Carters- 
ville, Ga., hereby agrée and bind myself, my heirs, administrators and assigns, 
to pay each of the above-mentioned notes for $907.61 promptly when due, and, 
in the event ail, or any one of said notes are placed with an attorney for col- 
lection, I further ftgree to pay 10 per eeiit. of the amount due thereon as an at- 
torney's f ee. ' 

" 'As a further coiislderation of the aoceptanee of the above-mejitioued notes 
for $907.61 by the Louisyille Fertilizer Co-, I, the undersigned, A. Strickland, 
also agrée to waive, reléase, and rellnquish any and ail clàims, debts, or de- 
mands of whatsoever kind or nature which I uiay hâve against the Louisville 
Fertilizer Co., of Louis.ville, Ky., and the Cartersville Fertilizer Co., of Carters- 
ville, Ga., it helng the intention of this Instrument and the exécution of said 
notes thIs day that the same are a complète and full settlement of ail clalms, 
debts, or demands whatsoever between the undersigned and said fertilizer 
companies. 

" 'In witness whereof, I hâve hereunto signed my name this' 21st day of De- 
cember^ 1908. [Signed] A. Strickland. 

'"^^'ltuesses to Signature: " 

" 'fSigned] Garnett S. Andrews. 
" '[Signed] Clarënce T. Boyd.' 

"(4) PlaintifC shows that by his said wrltten contract the défendant bound 
himself to pay each of said notes for $907.61 promptly when due, and stipù- 
lated that, in the event ail or any one of said notes should be placed with an 
attorney for collection, he, the défendant, would pay 10 per cent, of the amount 
due thereon as an attomey's fee. 

"(5) Plaintlit further shows that each of said notes at the maturity thereof 
was presented at the Bank of Cartersville, Cartersville, Ga., for payment, and 
demand for pâyment made upon défendant, but he then and there wholly fail- 
ed and refused to pay ail or any one of said- notes, and still fails and refuses 
to pay the same or any portion thereof, and the défendant now owes to plain- 
tifC on said notes the aggregate principal sum of $3,630.44, besldes the sum of 
$86.17 for Interest at the rate of 6 per cent, per annum to the 22d day of Octo- 
ber, 1909. 

"(6) Plaintlff further shows that it bas been necessary for it to eniploy an at- 
torney for the collection of Its said debt, and for that purpose it bas placed 
said notes in the hands of J. M. Neel, a practicing attorney at Cartersville, 
Ga., and therefore défendant owes to plaintlff, under the ternis of his said con- 
tract, copiêd in paragraph 3 above, the further sum of $371.66 for attorney's 
fee as stlpulated in said contract. 

"(7) It is further Shown that more than 10 days before the filing of this suit 
plaintlff by its said attorney at law gave défendant wrltten notice of Its inten- 
tion to bring thls suit against hlm to the November term, 1909, of this honora- 
ble court, for the recovery of the principal and interest and attorney's fées due 
on said notes and said contract. 

"(8) Wherefore, plaintifC brlngs this its suit and clalms Judgment against 
défendant for the aforesaid sum of $3,630.44 principal debt, besides the sum of 
$86.17 for interest at the rate of 6 per cent, per annum to October 22, 1909, 
and the further sum of $371.66 for attorney's fee, together with such future 
Interest as may accrue on said principal debt from October 22, 1909, at the 
rate aforesaid, and also ail costs. Plaintiffl further prays that process may is- 
sue requirlng the défendant to be and appear at the November term, 1909, of 
this honorable court to be held in and for the Northern District of Georgia. 
Northwestern Division, on the third Monday in Novemtier, 1909, then and 
there to answer plaintiff's complaint." 

There was an answer in this case to which the plaintiff demurred in 
writing. It is unnecessary to set defendant's original answer out in ' 
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full because so much of it as is material hère is restated in the amended 
answer since filed. The amended answer is as follows: 

"Ànd now cornes the défendant in the above-stated case, and, af ter leave of 
the court, âmends hls original answer flled in this case by adding thereto the 
following to paragraph 8 of original answer. 

"This défendant avers that the promissory notes sued on in this case are 
predicated upon a frauduleut aecount in favor of the plaintiff against this 
defeiidfint. During the years 1007 and 1008 défendant operated a jjlant for 
the manufacture of fertUizers in the clty of Cartersville, Ga., and purchased 
his supplies in part firom the plaintiff. Défendant, together with other things, 
bought of plaintiff a eonsiderable quantity of 'tankage,' a substance used in the 
manufacture of fertilizers, and from tlme to time plaintiff furnished to de- 
fendant statements of his, defendant's, aecount. On or about the day 

of ^-, 190^—, thè agent of plaintiff, O. G. Bright, stated that he was in 

a great hurry to catch a train out of town, and insisted upon defendant's mak- 
ing and delivéring to plaintifC his promissory notes in settlement of the aecount 
which plaintiff had against défendant. Défendant was not famillar with the 
facts showing the true state of his indebtedness to plaintiff. He had lost or 
the same had been stolen from his office ail the data, consisting of inroices and 
statements of aecount, which had been previously furnished by plaintiff to 
hlm, which fact was well known to plalntlff's said agent, for he had been so 
Informed by this défendant. Plaintifï's said agent urged upon défendant to 
close up the aecount by the exécution and delivery of the three certain promis- 
sory notes, each for the sum of $1,333.33, immediately, so that he could catch 
the ineoming train, asserting positively that the aecount was absolutely cor- 
rect, and that, if défendant would sign and dellver to him the notes, they 
could afterwards check up and correct any mistakes which might be dlscover- 
ed. Défendant at that time did not suspect that there was any f raudulent item 
or items contained in the aecount, and relying entlrely upon the représentation 
of plaintiff's said agent that the aecount was correct, and having no data at 
hand or meaus of knowledge outside of the statement and représentations of 
plaintiff's said agent, and défendant having- no Personal knowledge of the vari- 
ons items contained in said aecount, and having no tlme or opportunity then 
and there to confer with any one of his employés who might hâve information 
touching the correctness of said aecount, and belng urgently pressed by plain- 
tiff's agent to close said aecount by notes, défendant then and there executed 
and dellvered the aforesald three promissory notes to said agent of the plain- 
tiff. 

"And défendant avers that afterwards, to wlt, on the 21st day of December. 
1908, he was in the city of Nashville, Tenn., and there met in person T. G. 
Tinsley, Jr., the agent of the plaintiff, who requested of défendant a payment 
on the debt evidenced by the aforesald three promissory notes, and ofïering 
to talve the balance due on the debt in installments, the same to be evidenced 
by four promissory notes. Défendant had not at that tlme, to wit, December 
21, 1908, discovered that any fraud, had been perpetrated upon him at the tlme 
he closed up the aecount with plaintiff's agent as aforesald at. Cartersville, 
and, still being under the impression from the misrepresentations as to the 
correctness of his aecount as aforesald that he justly owed to plaintiff the f uU 
amount expressed in said promissory notes agreed to pay to plaintiff the sum 
of $500, and exécute four promissory notes for the balance of the debt. This 
was agreed to and the money pald, and the notes which are sued upon in this 
case were then and there executed and dellvered to plaintiff's said agent. De- 
fendant in a short time thereafter discovered that a fraud had been perpe- 
trated upon him by the agent of the plaintiff' at the tlme the three flrst men- 
tioned promissory notes were executed and dellvered in closing up the aecount 
which plaintiff held against him. Défendant avers that there was a false and 
fraudulent item of one car load of 'tankage' of the value of $1,000 charged 
against this défendant. Défendant at the time was not aware of this false 
item in said aecount, has no data or mémorandum from' which he can give the 
exact date of said false item, but avers that in said aecount he was falsely 

charged with said car load of 'tankage,' consisting of tons, of the value 

of $1,000, which plaintiff never furnished, nor was the same ever recelved by 
this défendant. Défendant avers that said O. G. Bright, plaintiff's agent as 
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aforesald, khew at the tlnie lie represented to défendant tiiat said account was 
correct that sald représentation was false, and Us promise that he would, 
after the ipaking and the. delivery of the flotes, check over the account aud 
correct any. mistakes, was false, sald Bright knowing at the tlme. that hls rep- 
résentation that the account was correct wàs false,, and he at the time uever 
intended to ;<dieck up sald account and correct mlstake therein as he promised. 
and only niade sald false promise to mlslead and induee défendant then and 
there to ëxiecute and deliver said notes. 

"Défendant avers that, relj'lng upon sald représentations as the truth, he 
acted then. and there upon said false représentations by executlng and deliver- 
ing the promissory notes as aforesald, to hls injury and damage to the extent 
of $1,000, 

"Défendant avers that, sald T. G. Tinsley, Jr., agent for plaintiff, procured 
the exécution and delivery of the notes sued on in this case, and the exécu- 
tion of tBe contract set out In plaintiffl's pétition as a cover of the f raud which 
had previonsly been perpetraîed upon défendant; and with full knowledge 
hlmself of the fact that the thrée original notes were predlcated upon the false 
account, whlch he had falsçly represented to be correct, he Inducôd défendant 
to make payment on the debt eyldenced by said three promissory notes, and 
to give the notes sued on as évidence of the balance ot the debt, well knowing 
then and there that this défendant had not yet discovered the fraud as afore- 
sald whlch had been practiced upon hlm. Défendant charges that said ï. G. 
Tinsley, Jr., agent as aforesald, thus procured the exécution of the notes sued 
on and the cancellatlon of the three notes which were glven to close up said 
fraudulent account in order that he mlght in future urgé that défendant was 
estopped by his conduct from, settiug up as a défense, the fraud which had been 
practiced upon hlm as aforesald. 

"This défendant further allèges that the considération of $1 as expressed in 
the alleged contract set out In plaintiff 's pétition as having been paid by plain- 
tiff is untrue in fact. No such considération was pald to défendant. Défend- 
ant avers that the three notes mentloned in the flrst paragraph of said con- 
tract of $1,333.33 each, due and payable at the times mentioned, were the iden- 
tical three notes whlch were predicated upon the fraudulent account which 
plaintiff induced défendant tb close by the exécution and delivery of said notes, 
upon the false représentation that the account was correct, as more fuUy here- 
inbefore set forth by this défendant In this answer. And -the notes mentioned 
and described in the second paragraph of said contract are the notes sued on 
in this case, and the sole considération supportlng said notes in part is the 
debt evldenced by the three original notes mentioned, which were founded up- 
on the fraudulent account as, aforesald, and, by reason of the fraud which was 
practiced upon défendant in procurlng sald notes origlnally In settlemçnt of 
sald fraudulent account as more fuUy herelnbefore set forth in this answer, 
défendant avers that said contract should not be enforced against him for more 
than the sum found to be due to plaintiff after allowing to défendant a crédit 
of $1,000; the same being the amount falsely charged against this défendant 
for 'tankage' as herelnbefore, fuUy set forth.' 

"And défendant avers that, at the time he signed said contract, he was ig- 
norant of the f aet that he had been def rauded in the manner herelnbefore set 
forth at the time he made and dellvered the original three promissory notes 
given in closing up said fraudulent account. Défendant avers that his signa- 
ture to said contract was procured by plaintiff 's sald agent T. G. Tinsley, Jr., 
with a full knowledge of ail the facts and clrcumstances herelnbefore set forth 
of and concernlng the fraudjilent and false représentations as to the correct- 
ness of the account of the plaintiff against défendant upon which the notes 
sued on are predicated, and with the fraudulent purpose of using the same as 
an estoppel against this défendant'» défense against said notes on account of 
the fraud practiced against. him as more fully hereinbefore set forth. 

"Défendant charges that ithe agents of plaintiff, to wit, O. G. Bright and T. 
G. Tinsley, Jr., conspireid together to cheat and defraud this défendant and 
procure from hlm the exécution and delivery of the notes glven as aforesald, 
and afterwards to cover up said fraud procured a payaient on said notes and a 
renewal of the debt by the exécution aud delivery of the notes and contract 
sued on as more fully set forth herelnbefore. Défendant charges that said 
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Bright furnished to défendant the statemehts and Invoices of aecount with 
plaintiff. He had knowledge of the fact that défendant had made no entry 
on hls own books of the contents of said statements and Invoices, but kept 
them on flle In his office. Since défendant dlscovered the fraud which had 
been praetlced upon him he bas been Infomied that Bright had a key by which 
he could enter the office of défendant. The papers, statements, and invoices 
aforesald were lost or stolen from defendant's offi'Ce, and sald Bright at the 
tlme he urged défendant to close up the aecount as aforesaid had linowledge 
of the fact that sald statements and Invoices were missing from defendant's 
office, and, taklng advantage of defendant's situation and Inabllity to check np 
said aecount and correct any mistake therein, urged upon him to make and 
deliver said notes, well knowing at the tlme that the représentations made by 
him that sald aecount was correct were f aise. 

"Défendant charges upon Information and bellef that at the tlme sald Bright 
had possession of the statements and Invoices which had been furnished to 
him by sald Bright, and which had been lost or stolen from defendant's office, 
and well kneW that, if défendant could hâve tlme and opportunity to examine 
the invoices and statements which had been lost or stolen, he could readily 
discover the falsity of the aecount which he was urging défendant to close by 
note. Défendant has often slnce he dlscovered the fraud which was praetlced 
upon him by sald Bright and Tlnsley, agents as afoi'esaid, denianded of plaln- 
tiffs agents that they make and fumish to him a copy of the aecount showlng 
the items enterlng into and making the considération of the notes sued on, 
and they hâve at ail tlmes absolutely refused to comply with defendant's de- 
mands, well knowing that an Investigation of the niatter would make a full 
discovery of the fraudulent item of one car load of 'tankage' which was never 
received by défendant. 

"Défendant charges that plaintiff has now in Its possession the identieal 
statements and invoices which were extracted from defendant's office, that de- 
fendant demanded that they be returned to him, but plaintiff's agents, Bright 
and Tlnsley, refused to comply with hls demand, insistlng that défendant, hav- 
ing closed the aecount by his notes and contract, should settle the matter ac- 
cording to the terms of said notes and contract. 

"Défendant prays that he be allowed to prove the facts herelnbefore set 
forth, and that plaintiff's suit be abated to the extent of $1,000, the sum which 
défendant charges as having been fraudulently charged against him in the 
manner herelnbefore set forth in thls his answer." 

The original demurrer was renewed to this amended answer. The 
demurrer was on the following grounds : 

"(1) Because the plea and answer do not state facts sufflcient to constitute 
a valid and légal défense. 

"(2) Because the averments In said plea and answer with regard to the 
fraud on which the défendant relies as a défense are vague, iudeflnite, and 
uncertaln, and do not raise any issue with regard thereto. Plaintiff specially 
demurs to paragraph 8 of said answer on the ground that the averments as 
to the fraud alleged to hâve been perpetrated by plaintiff on thls défendant 
are vague, indeflnite, and uncertaln, and do not speclfically set forth the facts 
in connection therewith. It specially demurs to the following words in sald 
eighth paragraph, to wit, 'and promlsed that afterwards the aecount can be 
checked over and any error therein corrected and proper crédits allowed de- 
fendant upon said notes,' on the ground that this is an effort to vary, add to, 
and change a written contract by paroi." 

It will be seen from the foregoing that défendant, Strickland, first 
gave to the plaintifï three notes for $1,333.33 each, due, respectively 
December 1 and K, 1908, and January 1, 1909, and that on December 
21, 1908, Strickland paid the plaintiff $500 and gave four new notes 
for $907.61 each, due March 1, May 1, July 1, and September 1, 1909. 
The différence between the aggregate ofthe four notes of $907.61 
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each aïîd thé $300 cash, paid is evidently the interest on the original 
nptefeùpto thé daté' bf'the newarfarigement. '[ ' 

' It >wnl. àlgo bé perpeived by the paper executed simultaneously with 
thèse last notes that Strickland also "agreed to waive, release, and re- 
linquish aîiy and ail daims, debts, or demands of whatsoever kind or 
nature which I maj hâve agaînst the Louisville Fertilizer Company, 
* * * rit l;)éing the intention of this instrument; and the exécution 
of said notes this day that the same are a complète and fuU settlement 
of ail elaims, debts or demands whatsoever between the undersigned 
and said 'fertilizer comp'afties." It is évident that at the time this paper 
Vfas exécutée} Strickland must haye beén niaking a claim of somé kind 
on the fertilizer. Company. Unless he had been, such an agreement as 
that made .would hâve been very unnecessary work. The only claim 
of any kind which thè' record shows he had or which is insisted upon 
at ail is the claim with référence to this missihg car load of "tankage." 
I think the case hère made is f ully controlled by fhe décision of the Su- 
prême Court of Georgia in Dyar v. Walton, Whann & Co., 79 Ga. 
466, 7 S. E. 230. This is a Georgia contract, and the notes were made 
in Georgia ànd payable in Georgia, The facts in the Suprême Court 
décision referred to are stated in the opinion of Chief Justice Bleckley 
as follows: : : 

"Dyar, havlng. beeu an agent for selling fertllizers on time for cotton, aud 
for collectlng the cotton when due audtforwarding it to hls principals, settled 
up with them on July 5, 1882, gave hls four notes under se'al (or the balance 
they claimed, aggregating $356.55, eachjiote concluding with a mortgage npon 
realty as seciirity for its payaient; and, the notes havîng matured, he resist- 
ed a foreclosnre of the mortgages, contending that the rear balance agaiust 
him was only $29.55. The notes ail bore interest from date, and proniised 10 
per cent, additlonal for attorney's fées. Two of them were due and payable 
November 1, 1882, and two on January 1, 1883. He set forth hls défense by 
What he denomlnated an équitable plea, and sought to uphold it chiefly by his 
own testimony. He contended that he was ùnprepared for the settlement ; 
that he was absent from home at his plantation, pressed with other business, 
and h-is books and papers were not at haud:; that he was too unwell to make 
or examine the calculation; that the agent who represented the other party 
in maklug the settlement was urgent and pressing to Close the matter up ; that 
sald agent did not know how tiie aocount stood, save by the account which 
he had with him, and this did not embraco the partieulars or détails of the ac- 
count, but was only a mémorandum or partial statement, and that the agent 
said he would on returuing to Atlanta, where his principals' books were, send 
to Byar an itemized account, from which and from Dyar's books and papers 
the true balance might be ascertained, and, if the notes and mortgages were 
ter too much, they should be credited down and stand only for the trùe debt ; 
and that with this express understanding he, Dyar, went into.the settlement, 
ailôwed the a:gent to make the calculation, trusted entlrely to the calculation 
and to the agent's promise that errors should be corrected, and executed the 
paper accordiiigly. He further alleged that the agent declined to leave with 
him the partial account or the calculation, and did not send the itemlzed ac- 
count, and that he, Dyar, on examining his own books and papers soon after- 
wards, ascertained that errors had beeu comnùtted by which the balance 
agaiust ^im Was raised from $29.55 to $356.55. Thèse errors consisted in not 
giving Ijim crédit for commissions, $150, in charging him with too much cot- 
ton, $39, and in charging him with unoollected notes payable in cotton by pur- 
cliasers of fertillJzers, $138. Thèse notes were discussed' at the settlement', 
the agent saying that Dyar was liable for them. On the foregoing facts, he 
contended that the mortgages were the resuit of fraud, artifice, and mistake, 
and prayed that they might be set aside as void, or credited down to hls real 
indebtedness, and foreclosed for that sum only." 
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The opinion proceeds with the discussion of the case as follows : 

"At the trial he was his own principal wituess, and, most of liis testiuiouy 
being excluded, the jury found against him. He moved for & new triai ou 
more than 20 grounds, ail of which were overruled. Numeroiis as they are, 
they are ail rooted, at least, in the theory that, though the aceount was closed 
by settlement, it is still open. The défense, when analyzed, résolves Itself into 
an effort to vary a wrltten contraet by paroi, and to shun the conséquences of 
gross négligence. If at the time the notes and mortgages were glven there was 
an agreement entered into that they should be varied by the resuit of subsé- 
quent examlnatiou, that agreement ought to hâve been embodled in the wrlt- 
ten contraet, or In some other writing whereby to establlsh it. The omission 
to do either is décisive of thls brunch of the défense. There is no allégation 
in the plea, and no indication in the évidence, that thls agreement was intend- 
ed to be embraced in any writing, or that it was left out by fraud or mistake. 
Its effect, if allowed to hâve any, would be to overrule the writings executed 
as the resuit of the settlement, and to reopen the settlement altogether — [cit- 
ing Sawyer v. Vories, 44 Ga. 662 ; Cutts v. Johnson, 49 Id. 370 ; Henderson v. 
Thompson, 52 Id. 149 ; Howard & Soûle v. Stephens, Id. 448 ; Alston v. Wing- 
field, 53 Id. 18; Rodgers v. Rosser, 57 Id. 319; Wynn, Shannon & Co. v. Cox, 
5 Id. 373 ; Logan v. Bond, 13 Id. 192 ; Wyche v. Winshlp, Id. 208 ; Griswold 
V. Scott, Id. 210; Gamble v. Knott et al., 40 Id. 199; Newell v. Stiles, 21 Id. 
118; Simmons v. Martin, 52 Id. .570; Delaney v. Andersen, 54 Id. 587; Scaife 
V. Beau, 43 Id. 333 ; Smith v. Newton. 59 Id. 113 ; Mitchell v. Insurance Co., 
54 Id. 289; SIms v. Crawford, 56 Id. 31; Haley v. Evans, (ÎO Id. 159]. As a 
case of fraud, there is nothîng to stand upon but the mailing and brealting of 
the paroi agreement. No trick, art or device to entrap, deceive or mislead is 
shown. On the subject of mistake, it is clear that anything like diligence 
would hâve guarded against it elïectually. There was no effort or intention by 
Mr. Dyar to be accurate. He expocted to be accurate afterwards, but not then. 
He relied on the paroi agreement, and not on the pending settlement to reach 
a correct resuit." 

And then continues, speaking of Mr. Dyar, the défendant in the 
case: 

"The only mistake he made was in treating the settlement as havlng no final- 
ity, though he slgned and sealed its results. If he was too unwell to trans- 
act business, he knew it then as clearly as he afterwards knew it, and with 
such knowledge he ought to hâve abstained from making any settlement which 
he was unflt to make. He does not allège that he thought hlmself compétent, 
but afterwards found out that he was not. So, too, if his absence from home, 
his books and papers not being présent, rendered it impracticable for him to 
make a settlement by whicii he was willing to abide, he ought not to bave 
made any. AVhat was the sensé of going into a settlement and closlng it up 
by notes and mortgages when he was not prepared to do so? If he was unpre- 
pared, it was reckless disregard of his lack of préparation which brought çbout 
the resuit. He knew then the Importance of his books and papers. Their im- 
portance is not an after-discovered fact. It could not hâve been less plain to 
him then than it is now that before golng into a settlement ui)on matters in- 
volving the state of his books and papers, or on which they would throw ilght, 
was to act the part of a négligent and imprudent man. Courts do not attempt 
to guard men againçt their own rashness and folly, but will leave them as f ree 
agents to proteet themselves. A settlement deliberately made, and closed up 
by solemn writings deliberately executed, is uot a thing to be opened as a mat- 
ter of indulgence to gross négligence, though in conséquence of such négligence 
one party obtained an advantage over the other. There was no artifice em- 
ployed to dr.aw Mr. Dyar into this settlement. And even if he trusted to the 
agent thên representing the adverse party, as to some matters of law involved, 
he had no right to take his law from that source unless he was willing to abide 
by It, but ought to hâve obtiiined such advice as he needed, if he did need 
any, from sources better informed or more friendly to his interest. He cannot 
complaln if the courts afford him no better justice than he administered to 
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hlms^f 1b a settlement wluntarlly made. The yery object of that settleinent, 
If It had any object, was to flx upon a standard of Justice. He gave bis con- 
sent toi that standard. Hè dellberately tneàsùred his liabilitj' in dollars and 
cents to the company hè had been représentlng, and be slgiied and sealed the 
évidence whlch he must haV0 known nïight be used as a guide to the courts 
In âdminlstering remédies' against him to énforce his llabllity. Pattison v. 
Building & Loan Association, 63 Ga. 373; Bostwisk v. Duncan, 60 Ga. 383." 

The {jresent case is evèri a stronger Case against the, défendant than 
was the Dyar Case, becau'se ;h,çre the Refendant, aftef giving the first 
notes, and a f ter two o£ them had matured, païd part cash, gave new 
notes and exécuted the agreement set out in the plaintiff's déclaration, 
expressly stipulating that this last arraftgernent was a "full settlement" 
betweenthedefendant, Stricklànd, ànçj the fertiHzer company. There 
should he an end to maiters of this sort at some time, and, if the de- 
fendant can now open this 'agreement, it seems that he could do se 
at any timè, no fnatter how many contracts and agreemerits he made. 
But, even if the deferidant Cpuld open and go behind this solemn 
agreement, he does not in. my opinion set up such factsin his plea as 
would justify him in doing so. : Although he claims in his plea that 
the notés he originally gave embraced one car load of "tankage" 
which he never received, he fails in any way to point out the time at 
which this particular car load of "tankage" is claimed to hâve been 
delivered and which car load of "tankage" it was. Certainly abund- 
ance of data is âvailable to him to bave set up this fact in such way 
that the plaintiflf could meet the claim. If the défendant knows that 
he received one car load of "tankage" less thân he should hâve received, 
he certainly should be able to say which car load of "tankage" it was, 
and when it was claimed to hâve been delivered. The. answer is un- 
satisfactory in this respect. 

In addition to this, that portion of the answer which seems intended 
to charge positive fraud on the part of the plaintifï does so, taking it 
ail togethér, more by inference than otherwise. 

I do not beUéve that the answer sets up a good défense to thèse 
notes and this agreement, first, because I do not believe the défendant 
can now go behind thèse last notes and the written agreement exécuted 
at the same tiiiiiè; and, 'second, even if he could, he fails to show the 
plaintifï whéijand how the plaintiflf ;wr6nged him and as to what par- 
ticular car load of "tankage" was not delivered. 

The demurrer to the answer will be sustained. 
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Pleading (§,317!*)-— Bill, or/PAÇTiçuiifK^.', 'i' ,- '.'.'..' 'J -' . 

A bill; of, partlculars flled, by coBiplài»ant considered, and held not suf- 
flciently speciiac. ■ ,, , 

[Ed. Nate.^ — JTorother cases, see Pleadiug, Cent. Dig. §§ 954^962; Dec. 
Dig. §317.*] ; , ■. 

*For other caeea see same iopic & S numbbk In Dec. & Àm. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by Isador Strauss and anothèr agàinst the Ameri- 
can Publishers' Association and others. On exceptions to bill of par- 
ticulars. Exceptions sustained. 

Edmond E. Wise, for plaintiffs. 
Olin, Clark & Phelps, for défendants. 

LACOMBE, Circuit Judge. The brief epitome filed as a bill of 
pai^ticulars is wholly insufïicient. Complainant is entitled to one which 
will show the items with reasonable fuUness. It is assumed that the 
only items of injuryare those set forth in the epitome, viz. : (a) In- 
crease of cost of books purchased; (b) profit on lost sales; and (c) 
expenses incurred in defending litigations. 

(a) The names of the persons from whom the books were bought 
need not be given, but défendants are entitled to hâve particulars which 
will distrihute the purchases in time, giving the figures for each week 
or month, and indicating what the books were, so far as complainant's 
records may enable them to. The précise aggregate figures given in 
the epitome indicate that they are a summary of items already pre- 
pared, and such. items are the "particulars" which complainants should 
file. 

(b) Profit on lost sales: The mère statement that this amounts to 
$35,000 is wholly insufficient. The court will not now undertake to 
prescribe just how the particulars of this claim should be stated. De- 
fendant may submit a form; but it should be sufficiently detailed to 
enable tlie $35,000 to be divided properly between copyrighted and un- 
copyrighted books, and also to be distributed in time as in the case 

(c) The items of expenses of litigation should be given. Thé state- 
ment that they are "about $10,000" in two suits will not do. It shoUld 
at least appear how much was expended in each suit, and within what 
time limits, 



THE AURORA. 
(District Court, D. Oregon. Aprll 4, 1910.) 
• No. 4,891. 

Shipping (§ 84*) — LiABiLiTT FOB Injtjrt— TTnsafe Passage to Woek. 

À vessel was lying at a wharf loading lumber ; her decks being from 16 
to 20 feet bel ow the level of the wharf. To enable the longshoremeh doing 
the loading to reach the vessel, the master ran a plank a foot wide from 
the wharf to one of the ratlines in the rigging, and libelant's intestate, 
who was one of the workmen, fell from such plank to the deck, and was 
killed. The ship had a gangplank which could hâve been used and would 
hâve been safe, but thé master used the plank as more convenient. It was 
not lashed and apparently tipped up edgewise, causing the fall. Eeld, that 
the master did not use proper care in the matter for the safety of the 
employés, and that the vessel was liable for the death. 

[Hd. Note.— For other cases, see Shipping, Cent Dig. §§ 342, 349-351; 
Dec. Dig. I 84 ;« Master and Servant, Cent. Dig. § 492.] 



•For btier caaea see aame topio & 5 nvmbbb tn Dec. & Am. Dig». 1907 to date, & Rep'r Indexée 
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2. SHippmôt(8-84*) — Masteb's LiABiLiraF FOB Injuet— Assumpuon oj' Uisk. 

The plank havlng bee^ In use but a àay or tw<> at the time of the acci- 
dent, plalntlff's intestate could not be charged with assumption of the risk 
In using It 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§342, 349-351; 
Dec. Dig. § 84;* Master and Servant, Cent. Dig. § 492.] 

3. Death (§ 95*) — Amount. 

An award of $3,300 damages made for the death of a longshoreman sD 
yeara old ând earnlng about $80 pét month. 

[Ed. Note.— For other cases, see Death, Cent. Dig./ §§ 108-115, 120 ; Dec. 
Dig. § 95.*1 

In Admifalty, Suit by Maggiè Boyce, administratrix of the estate 
of William Bbyce, deceased, against the barkentine Aùrora, the Auro- 
ra Shipping Company claîmant. Decree for libelant. 

See, aiso, 168 Fed. 633. 

Giltner & Sewall, for libelant. 

Ralph W. Wilbur and William (^.Bristol, for respondent and claîm- 
ant. 

WOLVÊRTON, District Jucjge. This is a libel tp recover damages 
on account of the death of William Boyce, alleged to hâve been caused 
through the négligence of the officers and agents of the barkentine 
Aurora. On December 31, 1906, the Aurora was, and had been for a 
week prior thereto, loading lumber from a sawmill and wharf adjoin- 
ing at St. Johns, Multnomah county, Ore. The vessel is 240 feet in 
length, and it was necessary to change her mooring as conv'enience 
demanded for loading. The men engaged in loading were longshore- 
men employed for the purpose. Among them was William Boyce, the 
décèdent. In providing a way for the men to pass to and from the 
shore, a plank 13 inches wide, 2 inches thick, and about 14 feet long 
was laid from the wharf to a ratline in the spanker rigging. The 
ratlines are made of oak wood an inch square, and run across from 
backstay to backstay, forming a ladder running from the ship's deck 
up into the spanker rigging. When, therefore, the plank was laid 
from the wharf to the spanker rigging, it aiïorded a way, in connec- 
tion with the ladder, for reaching and passing from the deck. The 
négligence charged against the Aurora is in providing the plank, in 
the manner described, without lashing the ends thereof to make it 
secure, when there was on board at the time a gangplank three feet 
wide, equipped with hand ropes and cleats, which could hâve been 
used, and was safe for use, by extending the same from the wharf 
to the deck of the vessel. The distance from the wharf over the 
plank to the spanker rigging was from six to ten feet, probably 
nearer the latter figure. While passing from the wharf to the 
ship, Boyce fèll from this plank to the deck below, and was killed. 
Boyce was employed at the time in stowing lumber in the ship's hold. 
He was returning from luncheon, and was some three minutes late 
in going aboard ; it being about three minutes af ter 1 p. m. A sling 
load of lumber was being lowered at the time, the first to be lowered 
after luncheon. 

•For other cases see same toplc & { numbbb in Deo. & Am. Digs. 1907 to date, & Rep'r lodezei 
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William Gynther was an eyewitness to the accident. He relates that 
Boyce, while walking aboard over the plank, and when near to the 
rigging, reached ont for the backstays to get a foothold, and that just 
then the plank tipped up edgewise, and Boyce fell ofil: the side. He 
f ell about 16 feet to the after deck, and glanced from that to the deek 
below. The witness further states that, when he came aboard in the 
morning, the plank was shaking and unsteady, and that he then warned 
the mate that it was not "safe to corne aboard" on. At the same time 
witness suggested that the vessel had a good companionway, and asked 
him why he did not use that, to which the mate made reply, in sub- 
stance, that the plank was good enough, but further said that he would 
make it fast, and hâve it done before dinner. 

C. Hansen, called for the respondent, and the only other witness who 
claims to hâve seen the mishap, testifies that he saw Boyce approaching 
the gangplank from the wharf ; that he was "staggering a bit" ; that 
he stepped upon the plank, and leaned toward the rigging, and, when 
he brought his other foot forward, he slipped off the side of the plank, 
and fell to the poop deck, and from there upon the main deck. Later 
he says Boyce "had his right foot on first, and his left foot slipped. 
It didn't touch the plank at ail ; and he grabbed for the rigging. He 
had his hand on the rigging, toc, but he could not get hold of it. He 
slipped some way or another, and he went down. * * * He 
stepped behind the plank. I don't think it (his foot) touched that 
plank." He further says he did not see the plank tip up. As to 
whether it was safe to use such a plank for the purpose for which this 
one was used, the witness says that it was ail right for men used to 
that kind of work, but that it was not safe for passengers. He was 
unable to say whether Boyce was drunk or not. It further appears 
from his testimony that the waves coming to shore from passing boats 
would rock the vessel a little, and that the action of the donkey engine 
in lifting a heavy load would rock it more. 

Witnesses disagree as to the number of times the vessel was moved 
at the wharf while loading prior to the accident. Hansen says several 
times, but Knutsen and Cook both say that it was moved but once, 
and that was the day, or the day but one, before the accident. I am 
incHned to give the larger crédit to the latter witnesses as to this. 
Cook saw Boyce from 20 to 30 minutes before he was hurt, and Cole- 
man saw him from three to five minutes before, and they each say he 
was sober at the time. Gynther's testimony is also corroborative of 
this. 

H. Samuelson, the captain of the Aurora, testifies that he employed 
Boyce; that he ordered the plank placed in position for use by the 
men in going to and from the vessel ; that his reason for so doing was 
that the ship was moved frequently, and that it was further inconvén- 
ient to use the ship's gangway, because the incline from the wharf to 
the boat was very steep, and the wharf was more or leés blocked with 
lumber from time to time. Samuelson makes some intimation that 
he had ordered Boyce discharged, but refrains from saying that such 
was the case. He further intimâtes that Boyce was drunk, but this is 
not verified. It appears that the main deck of the ship was about 20 
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feet lower than the wharf, afld the poop deck about 16 feet lower, and 
the 'J-eguIar gangplank could, tindoubtediy hâve been used, but it was 
thought bj' the captain moré convenient to use the plank running to the 
spankér rigging. The incHne of the regular gangplank, the same being 
30 feét in length, would hâve beèn less than 45 degrees if running to 
the main deck, and much less than that if running to the poop deck. 

From a careful survey of ,the whole testimony, I am of the opinion 
that it was négligence onthë part of the respondent in providing the 
temporary gangplank, withbut Jàshing to the ratline upon which it 
rested, to rnake it steady artd prevent its tipping by use; ■ The ship was 
rnoving more or less by action from the waves and the donkey engine, 
and, at best, the plank would hâve, been none too Secure if tightly 
lashed to the ratline. Ftitthermore, I see no reasoh why the ship' s 
gangplank was not used for the purpoSe. The declivity from the wharf 
to the VessePs deck was certainly nota reasonable objection, and, as 
for the lùmber béing in theway on the wharf, the gangplank might bave 
beeil ttioved every morning, noon, and evening hbur with but little 
trouble. The safety of the workmén surely demanded greater care 
and précaution than Avas exercised by the captain and thosehaving the 
management ôi the loâding of the vessel. It is claimed, hdwever, that 
Boyce was himself négligent, because drunk. This charge is wholly 
unprpven. In fact, thé contrary seeriis to hâve been the case — that 
Boyce was duly sober at. fhe time. • 

The fiirthei- défense is ùi-ged of asSuriiption of risk on the part of 
Boyce.' This cànftôt tiç niàintaifled, as the plank had not been used 
' riiore than a day in the position it wàs îotind to be in at the time of the 
accident, or two days at the outside. ' Workmen are not supposed to 
examine with minutençss passageways of the kind provided for their 
Use, and mOst persons would' not stop to see whèther sUch a plàiik was 
làshed or not. Unless thé danger was palpable and fully appreciated, 
or should hâve been so appreciated by a prudent exercise of the sensés, 
and the workmen notWithstànding used the way, there could be no as- 
sumption of risk. It cailriot well bè ïnaintained that Boyce was sub- 
ject to thèse conditions. It is the bounden duty of the employer to 
furnish the employé with a sâfé placé in which to work, and, in the 
présent instance, to furnish the workmèii with safe ingrëss and egress 
to and from their work, and it seems to me that it is carrying the 
doctrine of assumed rigk very far to say, "It is true I hâve provided 
an unsafe and insecure passageway, but the workman, by using it, 
has assumed ail the risk of danger ensuing from the use." The doc- 
trine goes far to relieve thé employer of bis first and primary duty, and 
it ought to be a clèar case that will thus shift the respdnsibility. 

The further question is presented that this court is without juris- 
diction of the cause. This, however, has been determined against the 
Contention on ^ exceptions to the Hbel. See The Aurora (D. C.) 163 
■Fed. 633, and'jennie Williams v. The General Foy, a lâter case (D. C.) 
175 Fed. 590. 

'■' Thé amount of libelaht's recovery is thé next considération. The ad- 
miniitratrix testiiied that Boyce earned about $60 per month, but 
further than this nothins: is shown as to his habits bi industry ànd 
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f rugality, and what proportion of his earnings he was able to save and 
accumulate. There is a dèarth of information upon the subject. The 
deceased was 35 years old, and his expectancy of life about 36 years. 
In the case of the Oregon Round L/Umber Co. v. Portland & Asiatic 
Steamship Co. et al. (D. C.) 162 Fed. 912, where the décèdent was 31 
years, with an expectancy of 34 years, it being shown that he was 
able to accumulate $250 per year, the court allowed $3,660 and légal 
interest from the date of the accident. The case hère is not so clear 
as that, and it is very doubtful whether Boyce's capacity to accumulate 
was as good as the decedent's there. The measure of damages is 
solely what Boyce's estate has lost by his death. 

I will allow $3,500, with interest at the légal rate from the date of 
the accident, and this, with costs, will be the amount of libelant's re- 
covery. 



THE INDRAPUEA. 

(District Court, D. Oregon. April 4, 1910.) 

No. 4,366. 

1. Shipping (§ 121*) — Cabbiage of Goods— Ikplied Wabeantt of Sea- 

wokthiness. 

Ie every contract for the carriage of goods by sea, in the absence of 
■agreement otherwlse, there is an absolute implled warranty by the car- 
rier that the ship Is seaworthy at the time of the beginning of her voyage, 
and reasonably fit to encounter the ordinary périls that may be expected, 
and her liabillty for loss or Injury to cargo from a breach of such war- 
ranty is not affected by Harter Act Feb. 13, 1893, c. 105, 27 Stat. 445 (U. 
S. Comp. St. 1901, p. 2946). 

[Ed. Note. — For other cases, see Shipping, Cent Dig. §§ 449-451 ; Dec. 
Dig. § 121.* 

Implied warranty of seaworthiness see notes to The Carlb Prince, 15 C. 
C. A. 388 ; Neilson v. Coal, Cernent & Supply Co., 60 G. C. A. 179.] 

2. Shipping (§ 140*)^IiIabilitt of Vessel fob Injubt to Cabgo— Stipula- 

tions IN Bill of Lading. 

Stipulations in a bill of lading exempting the vessel from liabillty for 
loss or injury to cargo are to be construed as operating prospectively, 
and not as rellevlng her from liabillty for unseaworthlness at the begin- 
ning of the voyage, unless so expressed In clear and expllclt language. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 497; Dec. Dig. 
I 140.*] 

3. Shipping (§ 121*) — I/IAbilitt of Vessel foe Injubt to Cabqo— "Sba- 

woethiness." 

The term "seaworthy," as now construed, has relation to the article 
carried and the différent compartments of the ship and their particular 
use, as well as to the navigablUty of the vessel. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. | 450; Dec. Dig. 
§ 121.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6362-6365; 
vol. 8, p. 7796.] 

4. Shipping (§ 121*) — Liability of Vessel foe Injtjby to Cabgo — TJnsea- 

wobthiness. 

The placing of the fllling pipe extending from the englue room of a 
steamer to a trimmlng tank In the forepeak upon the floor of the Inter- 

•For otber cases see sama topic & S nitubeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"nujediate hôM, boxed in, and extending tlirough the collision bulldiead. 
. ! :hel4 nojt.a faulty construction, which rendered th^ vessél uuseaworthy as 
tp cargo caiTÎed in such hold, whete the évidence sliowed tli.it many eon- 
tetn'pbrary yessels were so constnicted and rated A 1 by Lloyds. But 
thè. omission to fit such pipe with a valve or stopcock witliiu tlie fore- 
peak, or where It passed from thp hold to prevent the flooding of the 
hold in case of a break in the pipe rendered her unseawortliy iis to such 
cai'go and liablé for Its iujury frbm the 'flooding of the hold in consé- 
quence of the breaking of the pipe through some fault of eôustructioii. 

[M. Note.^For other cases, see Shippùig, Cent. Dig. § 450; Dec. Dig. 
§121.*] 

In Admiralty. Suit by Gilbert Palache, George Aimer Newhall, and 
Edwin White Newhall, partners as H. M. Newhall & Co., against the 
steamship Indrapura. Decree for libelants. 

Williams, Wood & Linthicum, for libelants. 

W. W. Cotton and A. C. Spencer, for respondent. 

WOIvVERTON, District Judge. Libelants sue to recover for in- 
jury sustained to cargo, namely, certain Calcutta grain bags, shipped 
from Hong Kong to Pohland, Or., on the steamship Indrapura. The 
bags were carried in hold No. 1, and were injured by sea water, which 
escaped from the filling pipe extending from the engine to the fore- 
peak or trimming tank; the pipe having broken through some means 
not definitely known to the parties. The single ground upon which 
recovery is sought is faulty construction of the ship in its arrangement 
and equipment of the filling pipe. 

The ship is provided with ballast tanks undemeath her holds; also 
with a trimming tank in her forepeak. The pipe in question was 
carried from the engine, room along on the floor of the holds, or above 
what is termed the double bottom — that is, above the ballast tanks — to 
the collision bulkhead, where it entered through the bulkhead into the 
forepeak tank, and was deflected downward on the inside of the tank. 
The pipe was of cast iron 314 inches in diameter, and % of an inch 
thick, connected by lead joints to give flexibility and prevent breakage. 
ït was encased in a wooden box, perhaps ten inches in height, con- 
structed of two-inch material. The fçrepeak tank has a capacity of 
175 tons of water, and at the time of the accident was carrying water 
to a depth of aboùt 20 feet above the level of the pipe. On the morn- 
ing of the 24th of March, 1903, after the ship had encountered some 
heavy seas, water at the depth of from four to five feet was discovered 
in hold No. 1, and, upon investigation, it was found that the water in 
the forepeak tank had. settled some 1,4 feet, thus showing that the 
leakage was from the tank. Upon arrivai of the ship in Portland early 
in April, wHen^the cargo was removed, it was found that a joint of the 
filling pipe had been broken near the center of hold No. 1, thus allow- 
liig the water to escape froiii' the forepeak tank. The bags were stowed 
in baies, and the most reasonable supposition is that the cargo shifted 
with some suddèn rriovemént or action of the ship, causing pressure 
upon the casing an,d the pipe, thus breaking the latter. 

It is contended by libelants that there was faulty construction in the 

*For othcr^eà^ès «eecame topic & § number lu Dec. & Am.Digs. 1907 to date, & Rep'r Indezea. 
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maiiner of laying the pipe, and in not providing the same with a stop- 
cock or valve, either within the forepeak or just aft of the collision 
bulkhead. It is claimed that the pipe should hâve been carried be- 
neath the flooring of the holds of the ship, through the ballast tanks, 
instead of above the floor and within the holds, and that it should hâve 
pierced the bulkhead below the line of the floor. Thus constructed, 
the ballast tanks being tight, there could be no escape of v^^ater into 
the cargo hold by any breakage of the pipe, and there would scarcely 
be any need of the stopcock or valve. But, not being so constructed, 
the fitting of a stopcock or valve in the pipe as suggested would, it 
is manifest, serve to prevent the escape of water from the trimming 
tank in case of leakage from the pipe outside. Based upon this hy- 
pothesis, it is further contended that, while the ship was seaworthy 
as to her hull and outward construction, she was not seaworthy as to 
hold No. 1, and hence that the respondent is liable for the damages 
resulting to libelants' cargo by escape of water from the trimming 
tank. It is the express doctrine of the Suprême Court that : 

"In every contract for the carriage of goods by sea, unless ofherwise ex- 
pressly stipulated, there is a warranty on the part of the shipowner that the 
ship is seaworthy at the time of beginning her voyage, and not merely that 
he does not know her to be unseaworthy, or that he has used his best efCorts 
to malve her seaworthy. The warranty is absolute that the ship is, or shall 
be, in fact seaworthy at that time, and does not dépend on his Icnowledge or 
Ignorance, his care or negligeûce." The Edwin I. Morrison, 153 U. S. 199, 210, 
14 Sup. et. 823, 825, 38 !.. Ed. 088. 

Chancellor Kent says : 

"ït is an implied warranty in the contract that the ship be sound for the 
voyage, and the owner, like a common carrier, is au insurer against everything 
but the excopted périls." 3 Kent's Com. 205. 

The doctrine is so firmly settled that it is scarcely necessary to ex- 
tend the authorities. But see The Caledonia, 157 U. S. 124, 131, 15 
Sup. Ct. 537, 39 h. Ed. 644 ; The Glenf ruin. 10 P. D. 103 ; The Cargo 
ex Laertes, 12 P. D. 187 ; and The Ninfa (D. C.) 156 Fed. 513. 

The pertinent and cardinal inquiry is: Under every such contract 
was the vessel at the time of her departure in a state, as regards the 
stowing and receiving of her cargo, reasonably fit to encounter the 
ordinary périls that might be expected while upon her projected voy- 
age? If she was not, and loss and injury ensued ascribable to such 
condition, the ship and the owner thereof will be held responsible 
therefor. Nor does the Harter act (Act Feb. 13, 1893, c. 105, 37 Stat. 
445 [U. S. Comp. St. 1901, p. 2946]) relieve the shipowner from his 
implied warranty of seaworthiness at the time of the ship's departure, 
without express stipulation in the contract relieving him of such obli- 
gation, even where due diHgence has been exercised to make her sea- 
worthy. The purpose of that act is, according to the interprétation 
given to it by the Suprême Court, to enable the owner to stipulate in 
contravention of the implied warranty, providing he has used due 
diligence, proper care, and reasonable foresight to make his vessel in 
ail respects seaworthy and fît for the voyage undertaken. The Carib 
Prince, 170 U. S. 655, 18 Sup. Ct. 753, 42 L. Ed. 1151 ; The Silvia, 
178 F.— 38 
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171 U. S. 463, 19 Sup. Gt. 7, 43 L. Ed. 341; The Irrawaddy, 171 U. 
S. 187, 18 Sup. Ct. 831, 43 L. Ed. 130; The Southwark, 191 U. S. 
1/S4 Sup. Ct. 1, 48 h. Ed. 65. By the terms of the bill of ladîng, "acts 
of Gbd, * * * misfeasance, error in judgment, any neglect or 
default whatsoever of pilots, master or crew, in the management or 
navigation of the ship> * * * accidents to or from machinery, 
boiiers or steam, or any other accidents, * * * disasters or dan- 
gers of the seas * * * or steam navigation, of whatever nature 
or kiild, or from any other causes of whatever nature," are excepted 
from the respondent's warranty or obligation. It was held in The 
Caledonia and The Carib Prince, supra, that thèse stipulations, by way 
of exceptions to the obHgation to carry safdy and deliver in as good 
condition as received on board, operate prospectively, and relate to 
things and forces that may give rise to accident and in jury Subséquent 
to entering upon the voyage, but not to conditions of unseaworthiness 
existing at the commencement thereof ; the principle which dominated 
the court's' ruling being that, where it is sought to show a modification 
or an abrogation, through exceptions in the bill of lading, of the own- 
er'simplied but primaryi obligation to furnish a seaworthy vessel from 
the beginning of the service, it must appear by clear and explicit lan- 
guage. that such was the yery purpose of the parties to the contract. 
Clauses exempting the owner from the gênerai obligation are to be 
confined within strict limits, and should not be extended, says the 
court, "by latitudinarian construction or f orced implication so as to 
comprehend a state of unseaworthiness, whether patent or latent, exist- 
ing at the commencement of the voyage." 

Théré can be little question that a vessèl seaworthy as to navigation 
may be unseaworthy as to cargo. So a ship may be seaworthy as to 
one part of the cargo and unseaworthy as to another. The warranty 
of ■ seaworthiness extends, not alone tothe vessel, but also to its rea- 
sonâble and suitable adaptability and fitness to carry each particular 
article well known to commerce. Espècially would this be so where 
the article' is one carried in the usual course upon the sea or navigable 
watçrs, The term "seaworthy" in its earlier use, it must be admitted, 
was not ofas.broad or extended signification as under the présent ad- 
vanced ^tate of commerce ajid transportation facilities ; but it now has 
relation tQ the article carried, and the différent compartments of the 
ship and.their particular use as well as to the navigability of the ship. 
The Southwark, supra; The Thames,,61 Fed. 1014, 10 C. C. A. 333; 
The British King (D. G.) 89 Eed. 873. 

\ye çoinenow to a considération of the question whether there was 
faulty construction, first, in the laying of the fillingpipe above the 
double, ^ottomj and upon the floor within hold No. 1; and, second, in 
not prqviding tlje pipe with a stopcock or valve within the forepeak 
tank) or immediately aft of the collision bulkhead. T^iree witnesses, 
namely, Albeirt Diericx, Stephen Shotton, and F. H. Evers, whose 
dépositions were taken in San Francisco; concur irjjthe strong opinion 
that such a construction of the pipeis faulty,;and say, without reserve, 
that its proper construction is inside the, double bottom, entering be- 
low the ceiling thereof from the forepeak. The advantages assigned 
for such a construction are that in case of a breakage of the pipe the 
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water would escape into the ballast tanks, and, being thus secured, 
would do no hurt to the cargo, and there could bé no liability of water 
entering through the bulkhead in case of a collision allowing it to 
enter the forepeak tank from without. It would seem, further, from 
the testimony of Veysey, that Lloyd's rules do not permit of piercing 
the collision bulkhead above the floor of the cargo holds of the ship. 
Rule No. 8 is read into the record, and is as follows: 

"No slulce valve or cock Is. to be fltted to the collision bulkhead. No slulce 
valves or coeks are to be fltted to the englne room or other watertight bulk- 
heads, unless they are arranged so as to be at ail times accessible. When 
sluice valves are fltted, they are to be so arranged as to be controUed above 
the load jvater Une, and the.rods are to be boxed in to prevent injury." 

Diericx's construction of this rule is that it prohibits the fitting of 
aiiy pipe through the bulkhead above the double bottom. On the other 
hand, the Indrapura was classed A 1 by Lloyd's, and Capt. Hoben tes- 
tifies that at the time this ship was built, which was six or seven years 
prior to the time of the accident, ships were coristructed with pipes 
running both ways. He thinks, however, that the majority were built 
with the, pipe running through the ballast tank, and that most of them 
are so constructed at the présent time. Further than this, it appears, 
by stipulation of counsel that the following steamers, loading at the 
port of New York about January 8, 1904, were fitted with suction pipes 
Connecting the forepeak with engine room, laid on top of the floor qn 
the ballast tanks, namely : 

S/S Eedhlll (British) 2504 Ts. Eeg. 100 A. I. built 1901 Newcastle. 

" Euskaro " 15.37 " " 100 A. I. " 188G Simderland. 

" Ripley " 2508 " " 100 A. I. " 1902 >'e\vcastle. 

" Reigate " 2504 " " 100 A. I. " 1901 ' 

" Breiz Huel (French) 2933 " " 3/31 I. 1. " 1902 St. Nazaire. 

" Breiz Izle " 2900 " " 3/3/L. I. I. " 1903 

From this testimony I am inclined to the opinion that the fitting of 
the filling pipe in question as laid in the Indrapura could not be con- 
sidered a faulty construction thereof at the time of the injury to libel- 
ants' cargo, notwithstanding the piercing of the collision bulkhead 
above the floor of the ballast tank. I so find from the f act mainly that 
many ships were constructed in that way, and passed Lloyd's survey as 
Al. 

As to the fitting of a stopcock or valve in the pipe within the fore- 
peak, or immediately aft of it, it seems to me that Lloyd's rules permit 
of tha:t construction, or, at least, they do not inhibit it. True, they 
déclare that no such valve shall be fitted in the collision bulkhead. A 
fitting of a valve in the pipe, as suggested, is not a fitting thereof in 
the bulkhead. But when the bulkhead is once pierced for the admission 
of a filling and discharging pipe, and that construction is approved, 
what then becomes of the objection to fitting a valve in the pipe, when 
it is considered that the rule against fitting a valve in the bulkhead is 
to prevent a piercing of that compartment? In such case the latter 
clause of the rule wduld seem to apply, namely : 

"When sluice valves are fltted, they are to be so arranged as to be eontrolled 
above the load water Une, and the rods are to be boxed In to prevent injury." 
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But, whether thîs be a proper interprétation of the rules or not, it 
is mahifest that a fitting- of such a valve in a pipe that has already 
pierced the collision bulkhead is but a reasonable precautionary meas- 
ure uîider the existing conditions. The collision bulkhead being 
pierced, the pipe passes directly through a cargo hold, and is subject 
toheavy pressure when the trimming tank is filled with water. A 
breakage in the pipe lïiust necessarily flood the hold. While the pipe 
•«ras protected by heavy boxing, even that could not make it as secure 
as a stop cock or valve fitted in the pipe, which would at once take ail 
pressure off the pipe in the hold, and thûs render any breakage harm- 
less td the cargo. It does not feeem to me, therefore, that the Indrapura 
was seàworthy as to cargo in hold No. 1. It appears that the ship en- 
countered some stress of weather on the voyage, but not in greater de- 
gree tlian was ordinarily to be expected, and the breaking of the pipe 
could in no event be attributable to périls of the sea. Hence the cause 
must résolve itself into some inhérent fault of construction. Other- 
wise the pipe would not hâve broken. A reasonable precautionary 
measure would hâve been the fîtting of the pipe with a valve, to be 
operated by a rod f rom the deck, or at some convenient point above the 
■cargo. For the want of such a valve, I hold the vessel was unsea- 
worthy as to cargo in hold No. 1. 

The amount of loss sustained by Hbelants is $1,196.30, to which 
should be added interest at 6 per cent, per annum frora March 34, 
1903, the date when the bags were damaged. 



GORHAM V. BUZZELt. 

(District Ck)urt, D. Maine. April 5, 1910.) ' 

No. 55. 

1, Fbaudulent Convetances (S 47*) — Saxes in Btjlk— Stattjtes. 

Failure to comply with Laws Me. 1905, c. 114, regulatlng sales of mer- 
chandlse In bulk, does not render the sale fraudulent as a matter of law. 

[Ed. Note. — For other cases, see Fraudulent Conveyancés, Cent. Dig. S 
34; Dec. Dig. § 47.*] 

2. Bankeuptct (§279*) — Sales— Sales bt Bankbtjpt in Violation oj Bulk 

Stock Law— Rights of Bankbupt's Trustée. 

Wliere a sale in bulk by a bankrupt had been made in good falth and for 
more than the value of the goods, though not complying with I^aws Me. 
1905, c. 114, regulatlng such sales, the only aid for which the bankrupt's 
trustée could invoke the Jurisdiction of a court of equity was to enable 
him to reach elther the goods or the money. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 419-424; 
Dec. Dig. § 279.*] 

In Equity, Action by George A. Gorham, as trustée in bankruptcy 
of G. D. Meidrim & Co., against William F. Buzzell. Bill dismissed. 
Powers & Archibald, for complainant. 
William H. Gulliver and Philip G. Clififord, for défendant. 
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HALE, District Judge. The case cornes before the court upon a pé- 
tition in the nature of a bill of equity, and is heard upon bill, answer, 
and proofs. The bill allèges that G. D. Meldrim & Co., copartners in 
trade at Houlton, were adjudicated bankrupts on the 29th day of De- 
cember, 1906 ; that, previous to the bankruptcy, on the 22d day of No- 
vember, 1906, Guy D. Meldrim, acting in behalf of the copartnership, 
which was then insolvent, attempted to sell to one Doherty, who was 
then acting as attorney for the respondent, William F. Buzzell, ail the 
goods of said partnership, consisting of furniture and carpets and other 
merchandise, in bulk, contrary to the provisions of chapter 114 of the 
Public Laws of Maine, 1905, "An act to prevent sales of merchandise 
in bulk." This act provides that the sale in bulk of any part or the 
whole of a stock of merchandise, otherwise than in the ordinary course 
of trade, shall be void as against the creditors of the seller, unless cer- 
tain notices are given and certain other requirements of the law are 
complied with. The bill further allèges that by reason of the failure of 
the bankrupts and purchaser to comply with the provisions of the act 
the attempted sale was fraudulent; that the complainant, as trustée, 
gave a written notice to the respondent that he claimed the sale to hâve 
been in violation of the bulk law, and made a demand upon the re- 
spondent. He prays that the sale be declared void as against creditors, 
and that the respondent be ordered to restore to petitioner the goods, 
and to account for sales. The answer sets up that the bulk law of 
Maine, in 1905, is unreasonable, unconstitutional, and void, but that its 
provisions had been complied with by the respondent, and, further, that 
the complainant has no grounds to support his claim, and that it is in- 
équitable and unjust to attempt to avoid said sale. This last clause of 
the answer, although informai, may be taken as an allégation that the 
bill is without equity. The case was referred to Edwin L. Vaill, Esq., 
spécial master. I quote from his findings: 

"There Is no question of the sale to Buzzell by the Meldrim Company. There 
Is no question as to the priée paid for the stock of good.s and flxtures, and no 
question as to Mr. Doherty's authority to act as agent of Mr. Buzzell in the 
transaction. There is no fraud proven in the transaction, and as a matter of 
f act I find that Mr. Buzzell and his agent, Doherty, acted in perfect good f aith 
in the purchase of the stock, and the price agreed, to wit, $6,287.05, was the 
iittermost limit of the value of the stock." 

The master further finds that Mr. Buzzell was to pay Meldrim & 
Co. $4,000, and to assume open accounts against the firm for the bal- 
ance of the purchase price, or to pay in full certain creditors named in 
a list furnished by Meldrim ; that the $4,000 was paid by two drafts 
of $3,000 each, one on November 19, and one on November 28, 1906. 
The master refers to the fact that the défendant admits in his answer 
that the $2,000 paid on November 19th was for the purpose of paying 
a certain chattel mortgage against the stock, and paying up certain 
other debts which Meldrim & Co. desired to pay personally. The mas- 
ter further finds, as a fact, that the respondent had bound himself to 
pay rather more than the stock was worth, and that the évidence as to 
the condition of the stock leads him to the conclusion that $5,500 
would be a fair value for it, and that there is no question but that Buz- 
zell has already paid pearly ail that amount, if not more than that 
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amount, and "has obligated himself to pay f ar in excess of the original 
purcbase'price, as iset fôrth: in his answer." The spécial mister finds 
certain acts of Meldrim;& Co. in endeavoring to comply with the provi- 
sions of. the statute. iHe doés net, howeiyèr, décide whether or not 
thei-e was a sufficiènt compliance with the statute, but leaves that ques- 
tion to the court, ; i: 

1. It will be seen that the spécial master has found that there was no 
fraudpi'oven in the transaction. From an examination of the act it 
is fouhd'that, unlike the Massachusetts act, the Maine law does not 
mâke thé sale and purchase in bulk fraudulent. Fraud is a fact, which 
may'of may not be found in any case. In the case at bar a full con- 
sidération was given for the purchased property.; The purchase priée 
has nearly ail beeii paid^ and no question is raised but that the balance 
riiust beipaid. In Adams v. Young, 200 Mass. 588, 8,6 N.B. 942,,under 
a s-imilar State of facts, the court found that the bill was withput equity, 
becatisè-iherê bad been no tender to the purchasér of the amount of the 
purcWâsife'nioney, and bécaihse thé complainant had already had.the full 
benefitt of: the purchase money. ThiS foHows the reaspning of the 
courts 'in iother Massachusetts cases, where it has been held that, how- 
ever fraudulent a contract, if the party vuho purchased the goods has 
reperited'Of 'the fraudulent purpose and restored the goods to the prin- 
cipal, he Would not hâve been held în i âult ; and the court says : 

"Wë^sèèïiii l'ëàson *hyi A Wna fide paymeiit of debts due from the principal 
to the' Value ,of the goods, oriîevèn.an actualiand boï^a flde assuming to.pay 
debts -itçfijhtit value, should not be eqvjivalept to a restojatioil of the goods." 
OrowintosljïjBldjv. ICittridge, T'Metc. (Mass.) '5^0, 523; iBank v. Hasldns, 3 Metc. 
(ivia^.)- .'332, ■âT'Ârïi,'l)ec.,i4i(>'. ■.'■■■■ ,:;:■::-■; ';'•■' 

Itisltrue: that courts havesometimes f ojiiMi a sale vqjd for bad iaith, 
.even thoiigh- the buyer paid iull value for the property. This is done 
where the purpose of the buyer is to ajd the seller; jin;effecting a fraud 
upon hiSiCrçditors, or wherçhe has bought recklessly, or with a guilty 
knowledge.i: : / 

Inthecaèeof In re Chase, 124 Fed.:757, 59 C. C. A. 629> judge Put- 
nam jhàs çdiîimented upori thè ample rehef which is Offèred by equity 
courts,' %'epwhen suchl-elief could not be administèred at common 
law ; and he refers to a line of décisions which illustrâtes the extent to 
which fédéral courts hâve gone in cases somewhat similar to the case 
at batr.'-fïë quotes from 'the: language of Mr. Justice Swayne in speak- 
ing fôt- fhe Suprême Court in Cléments v. Moore, 6 Wall. 299, 312, 18 
L. Ed:'786;- . ■ 

"Whéii tiie fact of fraud Is establlshed In a suit at law, the buyer loses the 
propertyi Without 'référence to the amount or application of what lias been 
paid, and. ihecan hâve no relief eitheratlaîw or in equity. When the proceed- 
ing is in chancery, the jurisdlçtion exerclsed is more flexible and tolérant. ïhe 
equity appealed ; to— whlle it seans the transaction with the ' severest serutiny— 
looks to ail thé facts, and, giVliig to eàch oaé its due wéight, deàls with the 
subject bfefore It according to its own Ideas of right and justice. In some In- 
stances itvistts the buyer wltji:, the sanie conséquences ,iYhiçJi would hâve fql- 
lowed in an action at law. In.others, it allows thé security to stand for the 
amount si>ent on It.; lu. others, It compeis the buyer to àecount only for the 
différence betSv'eén the under priée ■^hich hé bas pald. and thé value of the 
property: In othérs, althoilgh hé rùày^fiave'paid the full value, aud the prop- 
erty may bave passed beyoud the reaçh ofithe process of thecoiurt, it regards 
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Mm as a trustée, and charges him aecordlngly. Where he has honestly appUed 
the property to the llability of the seller, It may hold him excused from fur- 
ther responslbility. The cardinal principle is that the property of the debtor 
shall not be dlverted from the payment of his debts to the Injury of hls créd- 
itera by means of a fraud." 

In the case at bar the sale is not f raudulent in fact, and it is not made 
se by law. The good faith which is shown in the transaction on the 
part of the respondent should be considered by the court, as it was in 
Thomas v. Goodwin, 12 Mass. 140, and as it has always been consid- 
efed in actions in eqUity, as pointed out in the cases to which I hâve 
referred. In the case before me the only occasion for which the com- 
plainant could invoke the aid of a court in equity would be for the pur- 
pose of enabhng him to reach either the goods or the purchase money. 
But by the acts of the parties themselves the purchase has already been 
reached; an ample price has been allowed for the property, of which 
nearly ail has been paid ; and the balance is to be paid by the respondent. 

Upon the principles announced by the Massachusetts court, upon 
the principles of the bankruptcy law, and upon the gênerai principles 
of chancery courts, I am constrained to find that there is no equity in 
the bill. 

The bill is dismissed, with costs. 



LINCOLN, WILLEîY & 00. et al. v. UNITED STATES. 

(Circuit Court, D. Massachusetts. April 22, 1910.) 

No. ,393 (1,995). 

CUSTOMS DOTIES (§ 78*) — DUTIABLE WEIGHT OP riBH— AI.LOWANCE FOB SALT, 
ETC. — "BAKREL." 

It appeared that salted herrlng are dealt In by the barrel, that in 
Wholesale trade a "barrel" means 2Q0 pounds of net fish, that It Is usual 
to deliver 228 pounds of fish as taken from the hold of a vessel, in ac- 
cordance with a long-standing custom to allow for sait, scale, and dirt, 
an,d that a,t no time does this extra 28 pounds enter into the marketable 
weight of the merchandlse. Held that, in assesslng duty on the weight 
of such fish under Tarife Act July 24, 1897, c. 11, § 1, Schedule G, par. 
260, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1651), a like allowance should 
be made. 

[Ed; Note. — For other cases, see Customs Duties, Cent. Dîg. § 194; Dec. 
Dig. § 78.* 

For other définitions, see Words and Phrases, vol. 1, pp. 713, 714.] 
On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Searle & Pillsbury (William E. Waterhouse, of counsel), for im- 
porters. 

D. Frank Uoyd, Asst. Atty. Gen. (Thomas M. Lane,of counsel), 
for the United States. 

COLT, Circuit Judge. The importation in this case consisted of 
three shipments of salted herrings, under which a duty was assessed 

*tor other cases see same topic & i numbbr In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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of ;6ttè-Hâif 'of 1' cent ^er Jîound under paragraph 360 of thetariff act 
of ■l|9^,,/The questioii.îiiyplyed relates tô the dutiable vveight éf thèse 
fish;' tjie importera ci;ajijij'ag that,.a déduction should béniâde formait, 
scale, and dirt. This claim is set ont in the several protests as iollows: 

"T^liat jlt is and, always has.beeH thecustom to sell thèse bulk herring at a 
prlcé pfer bàrrel of 228 poiinas; the 28'pounds being for sbrinliage In welght 
due 'ttf àEllt, scales, etc., Whlch necessarily hâve to be dlscharged' Wlth the 
flsh. Wfe elaim that, for evefcy 228 povmds weighed out, 28 pounds is unmer- 
chaatable, apd upon whlch we should not pay diity, on account of the waste. 
It Is tjheicustom to allow 228 pounds, whether it is an American or forelgn 
cargo." , , 

The facts in support of the petitioners' -claim are fairly. set forth in 
the testimony ôf Léo W^ Pickert, an importer and dealer in sait fish: 

"Int. 8 Mr. Pickert, will' yoU describe the fish in the condition in which they 
are taken-^how they corne ont of the hold of the ship and the condition they 
are in? ;Ans. As I ùnderstànd it, before they are put in the hold of the ship, 
on the deek they are mixed with sait; that is to préserve them. They are 
then put in the hold of the vcssel. More or less sait is added from tlme to 
time, slniply to préserve the fish. When thtey corne to the port of Boston, 
they are m the'hold of the vessel, mlxed with alarge quantity of sait When 
the fish are removed the men take their hands usually — take a handful of 
those fish, wlth considérable herring ai}d sait, and throw them Into a basket, 
ïhese baskets prior to this hâve been weighed by the TJnitèd States Tveigher. 
He weighs the basket, so that, knowing the gross, of course he can get the 
net weight. The basket is fllled np and put upon the scale. The scale is 
set for 114 pounds plus the welght of the basket. Then, of course, If there 
is too little fish in that basket, more is added ; if too many, some are taken 
out to make welght. In other words, there Is supposed to be 114 pounds of 
net weight outside of the basket. ■ , 

"Int. 9. To represent what? Ans. To represent fish, scales, and sait. 

"Int. 10. How many pounds of clear fish— I mean the custom — how many 
pounds? An?., We figure two of those as a barrel of fish. 

"Int. 11. That weighs how much clear fish? Ans. There havlng been some 
trouble, we took 50 barrels, so called, of 228 pounds, as they Caine from the 
vessel, apd put them sépara te. Whèn we sel! thèse, it is custoniary to take 
thèse fish, immerse them in water to wash the adhering sait and dlrt off of 
them, and then weigh by 200 pounds per barrel. It is customary to give a 
man 200 poUnds pf weight. . We got 49 barrels and a little ôver ôf 200 pounds 
net fish out of 50 barrels Of, 228 pounds as they came from 'thé vessel. 

"Int. 12. Mr, Pickert, whàt weight of thèse herring as they come from 
the hold of the; ship is allowed Iri the trade for a barrel of 20O pounds of clear 
fish? Ans. They are riot boufeh't that way. Custom bas madè it that you get 
for a barrel 228 pounds as it comes from the hold of the vessel." 

"Int. 15. What Is considered'i'n the trade a barrelof fish? Ans. 200 pounds 
of net clean fish. 

"Int. 16. How. many pounds. of thèse salted bulk herring are delivered in 
the trade for a bari-el of 200 pounds "of clear fish? Ans. I hâve told you we 
take 228 poniids.- ■■ .oi,, . ,■ , .,;,.„;.,. 

"Int. 17. Is that the custom in the trade? Ans. It is custornàry in the 
trade to weigh out 200 pounds of clear fish when you give a màn a barrel 
of fish. I présume évery fuaù has made : experiments similar to what we 
hâve. 

"Int. 18. As yo.u weigh the, fiah ont from the vessel, is It customary, as you 
hâve stated hërei to weigh but 228 pounds in order to get a bàirel of 200 
pounds of clear fish? Ans. It is not done that way. ■ '''>■ '■' 

"Int. 19. As thèse fish are weighed out of the schooner, how many pounds 
are considered In thé trade as çonstituting a barrel of salted bulk herring? 
Ans. 228 pounds from the vessel." 

"Cross-Int. 37. what has to be done to thesé fish to clean them, after Im- 
ported in this.manner In the hold, mixed with, sait, etc.? Ans. We put them 
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Into tubs, where they are soaked with water. The water dissolves tlie im- 
puritles, whlch are on the' surface of the flsh ; takes ail that impurity off, 
at least the most of it — the sait and the loose seules. 

"Cross-Int. 38. ïhat Is ail you do to theni after they are iniported in order 
to make them merehantable? Ans. As sait herring. 

"Cross-Int. 39. After you hâve removed. the surplus sait and impurities by 
soaking in water, do you put theni into biirrels'.' Ans. Barrels and packages. 

"Cross-Int. 40. That is the way in which they are sold in the trade, is it? 
Ans. Yes, sir; to the jobbing trade as salé herring." 

This, testimony stands uncontradicted, and is corroborated on ma- 
terial points by seven other witnesses called by the importers. 

The évidence shows (1) that salted herring are bought and sold by 
the barrel as they arrive in the hold of fishing vessels in the ports of 
Boston and Gloucester; (2) that a barrel of salted herring means in 
the Wholesale trade 300 pounds of net fish ; (3) that 238 pounds of fish 
as takeii from the hold of the vessel are delivered to make a barrel, 
the extra 28 pounds being an allowance made to cover sait, scale, and 
dirt, which the évidence shows is not an excessive allowance ; (4) 
that this custom has existed for many years ; (5) that at no time does 
this 38 pounds enter into the marketable weight of the merchandise. 

The décision of the Board of General Appraisers overruling thèse 
protests was based upon a previous décision (Abstract 11,506 [T. D. 
27,384]), in which the Board says : 

"We are not satisfled that the rule of trade is, In selling and weighing 
salted herring, that 228 pounds is sold for 20O pounds net, and we therefore 
flnd that the quantity of flsh was duly ascertained by the United States 
weigher and collector." 

In my opinion the importers hâve fully met this objection in the 
présent record by proofs which conclusively show that such a custom 
does exist with respect to importations of the character now in ques- 
tion. 

Since the fact is established that 28 pounds out of 228 pounds of 
thèse herring as imported never enter into their marketable weight in 
trade, this case falls within the settled principle that duty can only 
be assessed upon such merchandise as is brought into a port of entry 
and becomes a part of the body of the merchandise of the country. 
In re Di Cola, G. A. 6,894 (T. D. 29,689). 

The décision of the Board of General Appraisers is reversée. 
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ÛmTBr) STATES V. J. B. TiSOMAS & 00. 

(€lrcnlt Court, D. Massachusetts. May 5, 1910.) 

No. 141 (1,826). 

1. CuSTOMS DuTiEs (i 85*)— Weiqht of Wool on Skin— Bcbden of Proof. 

iri attacking the estima te of customs offl«ers as to the quantity of wool 
on hnported siieepsklns, it Is not enough to show a différent weight to 
bave been f ound by others. , It must appear by direct and positive évi- 
dence that the method adopted by such offlcers was Incorrect ; and, in the 
absence Of évidence to the contrary, It wlU not bè assupaed that a test 
■of 8 out of 20,000 skins was Inadéquate, especially where there is évi- 
dence tjiat such test was in accordance with the usual mode. 
, tEJ^. litote. — For othèr cases, see Customs Dutles, Dec. Dig. § 85.*] 

2. Customs Duties (§ 85*)-t-Evidence^"Reasonable Numbeb." 

The question of what is a "reasonable number" of skins to test In as- 
certainliïg the quantity of wool thereon Is one that is to be determined 
by the testimony of men qtiallfled. by expérience anû knowledge to pass 
upon that subject. Without such évidence, It wlll not be held to be self- 
evident jaiat ah estimate based on an examinatlon of,8 out ,of 20,000 skins 
was inadéquate. 

[Ed. Note. — For other casçs, see Customs Dutles, Dec. Dig. § 85.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

D. Frank Lloyd, Asst. Atty. Gen. (Charles D. Lawrence, of counsél),. 
for the United States. , . 

Benjamin G. Hall arid:'Searle & Pillsbûry (Charles P. Searle, of 
counsel), for importers. 

COLT, Circuit Judge. This pétition for review relates to the duti- 
able weight of the wool on 30,000 sheepskins importèd from Canada 
into the port of Boston in February, 1905. The question involved is 
whether the appraiser's estimated weight br the importers' estimated 
weight is the proper dutiable weight of this wool. 

The Board of General Appraisers decided in favor of the importers,. 
on the ground that their estimate appearéd to be more correct than 
the appraiser's estimate, *'based upon an èxâminatidh of eight skins 
out of such a large number" : 

"The appraiser rfeports that he bas examined, drled, and sheared elght 
skins, and based upon such examinatlon be returned 37 per cent, of the gross 
weight of the whole Importation as wool of the second class. The Importers 
protest, and clalm that, by actual test and weighlng of the wool removed 
by them in the factory, that the true quantity of wool "Was only 61,279 
pounds, whlch was 32 per cent, of the gross vrelght. This resuit is clearly 
proven, and eonslderlng that it was an actual test of ail the skins, it would 
appear to be more correct than an estimate based upon an examinatlon of 
eiglit skins out of such a large number; and we feel constralned by the évi- 
dence to adopt the latter resuit as the correct quantity of dutiable wool ac- 
tually Imported upon the skins. Duty was assessed at the lawful rate per 
pound, but upon an excessive weight." 

If the appraiser in making his estimate proceeded according to law, 
his estimate is conclusive, and, consequently, the estimate made by 

•For otber cases Bee Bame topic & S numbeb In Dec. & Am. DigB. 1907 to date, & Rep'r ludaxes 
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the importers becomes îmmaterial, although it may be more correct. 

The first question, therefore, to be determined, is whether, upon the 
évidence submitted, the importers hâve shown that the method pursued 
by the appraiser in making his estimate was contrary to law. 

The régulations promulgated by the Secretary of the Treasury un- 
der Tariff Act July 24, 1897, c. 11, § 1, Schedule K, par. 360, 30 Stat. 
183 (U. S. Comp. St. 1901, p. 1666), for estimating the quantity and 
value of wool of this class provides as f ollows ; 

"The sliearing of a reasonable number of the sklns should furnish data for 
a correct report of the dutiable weight of the wool." T. D. 22,702. 

Under this régulation the appraiser must shear a reasonable number 
of skins in order to furnish data for the dutiable weight of this wool. 
Upon this point the government reUes upon the appraiser's report and 
the testimony of Joseph A. Reed, the officiai wool examiner. 

In his report the appraiser says : 

''The seven cars of skins, subject of protest, were carefully examined by 
the wool examiner and his assistant, as they were unloaded at the Boston & 
ISIalne station and passed over the government scales, and the eight skins 
selected and sheared, in their judgment and expérience, represented a correct 
average of the entire lot, and It was unnecessary and impracticable to shear 
more. The resuit of the shearlng, as given below, shows an average yield, 
based on the dry weight of the sklns, of 51.51 per cent., which Is équivalent to 
37 per cent, yleld based on the wet out-turn weight of the sklns. Therefore, In 
the opinion of this office, the percentage of yleld of wool was correctly re- 
ported in accordauce wlth T. D. 22,702. 

fWet weight 7 Ibs. 10 oz. 
Skin No. 1.... -{Dry " 5 " 12 

LYield of wool, S " 7 " or 59.77% based on dry wt. 

fWet weight 9 Ibs. 11 V. oz. 
Skln No. 2.... -iDry " 6 " 15 

LYield of wool, 3 " 614 " or 48.87% based on dry wt 

fWet weight 5 llis. 9 oz. 
Skin No. 3 -| Dry " 4 " 2 

[Yield of wool, 1 " 13 " or 43.93% based on dry wt, 

rWet weight 8 Ibs. 7% oz. 
Skln No. 4.... -IDry " 6 " 

[Yield of wool, 3 " IIV2 " or 60.50% based on dry wt. 

fWet weight 9 Ibs. 11 oz. 
Skin No. 5.... ■! Dry " 6 " 12 

[Yield of wool, 3 " 3% " or 47.45% based on dry wt. 

fWet weight 6 Ibs. G oz. 
Skin No. 6.... -iDry " 4 " lôi/o " 

[Yield of wool, 2 " 3% " or 44.65% based on dry wt. 

fWet weight 8 Ibs. 5 y, oz. 
Skin No. 7.... ^ Dry " 6 " 1 

[Yield of wool, 3 " 10% " or 60.31% based on dry wt 

fWet weight 7 Ibs. 4 oz. 
Skin No. 8.... -i Dry " 4 " 10 

[Yield of wool, 2 " 2% " or 46.62% based on dry wt." 

Reed, the officiai wool examiner, testified before the Board as f ol- 
lows : 

"Int. 1. What is your business? Ans. Wool examiner at the port of Bos- 
ton. 

"Int. 2. How long hâve you been so engagea? Ans. Slnce the 2d of May, 
1904. • 

"lut 3. Dld you examine the importation of pelts covered by the involce in 
this case? Ans. I dld, sir. 
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"Int., 4" Çfojj^ jlid ,you proceed tor^stlmate the amount of wool .on thèse 
pelt^?^ Ans. r exàmined tlie skins flrsi;,às they were unloaded from the cars 
at tiie'fio'Stoii;i& Maine y&ïds and passéd'over the governmeût scalés; s6 that 
I sàw û'gi'6àt!deal more than resqulTëd by the governnleût t6 be seeti In the 
examination.-/!;; !.■ ■• ■ .-: 

"Int. 5. HoTf dld; yon arrive at the per cept- of wool upon -whiçÉi to make 
your returç[?' Ans.' I selected what. I copsidered a number of ayerage skins 
falrly represénting the lot, and brdught' theSe to the app^raisers' stofès and 
sheared thenii ■ ; ■ s . . 

"Int. 6. The percentage which yon arrlved at was what?: Ans. .37 per cent. 
on ail, but the.shefrlings and the slats. , There Avere 3,000., slats ,which were 
free, and théré, Were 80 shearlings whieh were reported àa 10 iier cent, of 
wool. ' ' "■ " , '■ 

"Int. 7. Y(pu, bave., exapiined .wpol on skins of this eharacter before, bave 
yon? Ans. Yes". ";*' ' ' ' ..■.'..■ 

"Int. 8. And did you proceed in the usual manner in arriving at thèse es- 
timâtes? Ans. The manner: as preserlbed' by law; I did." 

Frorn this revièw of tliè évidence Ve baye in support pf the govern- 
ment's contention the rule prescribed by the Secretary of the Treasury 
requi ring the "shearing of a reasonàble number of skins," the report 
of the appraiser that the "eight skins selected and sheared, in their 
judgment and expérience, represented a correct average of the en- 
tire lot,^' and that "it was unneceSsary and impracticable tô shear 
more," and the testimony of the wool examiner that he "selected" 
what he "considered a number of average skins fairly representing the 
lot," that he had exàmined wool on skins of this eharacter before, and 
that he proceeded in the usual manner in making thèse estimâtes. 

Upon this State of proofs it was incumbent upon the importers to 
show by direct and positive évidence that the shearing of ëight skins, 
under the circumstances set out in the appraiser's report and t,he testi- 
mony of Mr. Reed, was not a reasonàble number to furnish data for 
the dutiable weight of this wool. 

The importers called three witnesses, whose testimony was wholly 
directed to showing the actual weight of the wool from ail the skins 
after they were taken to the factory. This évidence, hôwever, stand- 
ing alone, is clearly insuiïicient. The importers should bave supple- 
mented this testimony by direct évidence that the shearing of eight 
skins, under the circumstances, was not a reasonàble number to furnish 
data for the weight of this wool ; and, in the absence of clear and con- 
vincing proof upon this point, the appraiser's estimate, in my opinion, 
must stand. 

The importers contend that it is "self -évident" that the shearing of 
8 skins out of 30,000 is not a "reasonàble number." I cannot accept 
this proposition. To my mind what is a reasonàble number is a ques- 
tion of fact, to be determined by évidence ; in other words, it is a 
question to be determined by the testimony of men who are qualified 
by reason to their expérience and knowledge to pass upon this subject. 

The importers having failed to show by direct and proper évi- 
dence that the appraiser, in estimating the dutiable weight of this wool, 
did not proceed according to the méthod prescribed by the Secretary 
of the Treasury under paragraph 360 of the tariff act of 1897, it fol- 
lows that the appraiser's report must be accepted as fixing the proper 
dutiable weight of this wool. 

The décision of the Board of General Appraisers is reversed. 
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. MOSS et al. v. CITY OF PITTSBURG. 

(Circuit Court, W. D. Peunsylvania. January 15, 1910.) 

No. 44. 

Debds (i 160*)^Co>-DiTioNS Subséquent— FORFEITTJRE for Bkeach— Munici- 
pal CorforÀtiok--Unapthorized Acts of Offioers. 

Tlie City of Pittsturg, wliieti, under tlie law of Pennsylvaiiia governlng 
cities of tlie second class (Act Mardi 7, 1!X>1 [P. L. 20]), can make no eon- 
traet, except in writing, executed as required by the àct, and signed 
by tlte mayor and the liead of the proper department, eaniiot be deprlved 
of a vested title in real estate by the unauthorized acts of individual of- 
flcers or employés in permitting a use of the land in violation of a con- 
dition subséquent annexed to the grant. 

LEd. Note. — For other cases, see Deeds, Cent. Dig. §§ 505-517 ; Dec. Dig. 
§ 160.*] 

Ejectment action by Franlc H. Moss and others against the City of 
Pittsturg. On motion to take ofï nonsuit. Motion denied. 

Asa lycroy Carter, for plaintiffs. 

W. B. Rodgers, L,ee Beatty, Chas. A. O'Brien, and C, Elmer Bown, 
for défendant. 

ORR, District Judge. This is a motion to take off a judgment of 
nonsuit. The plaintiffs, who are the heirs of James Adams, deceased, 
brought this action of ejectment against the city of Pittsburg to recover 
possession of land known as the "Adams Market." In 3833 James 
Adams conveyed to a municipal corporation by the corporate name of 
the "Burgess and Council of the Northern Liberties of Pittsburg" the 
said land in fee simple, upon a condition subséquent expressed in the 
deed in the language f ollowing : 

"Provided always, nevertheless, and it is expressly covenanted and agreed 
by the said parties of the second part, for theniselves and their successors. to 
and with the said parties of the flrst part, their heirs, executors. and admin- 
istrators, and It is hereby declared to be one of the express provisions and 
conditions of this grant, that they, the said parties of the second part and 
their successors, shall and will hold, occupy, use, possess, and enjoy the said 
described lots and pièces of ground hereby granted, or intended so to be, with 
the appurtenances, as a market place, and for the purposes of a public markfet 
for the use of the citizens of the borough aforesaid, and the same is hereby 
appropriated solely and exclusively for that, for that i>urpose, and for no otb- 
er purpose whatever, provlded that the said parties of the second part are 
hereby provided to dig and excavate eellars under and for the use of stalls in 
the said market, and build, put up, and ereet over part of the market house 
hereinafter mentioned to be built and erected on the said lots aforesaid a 
suitable and convenieiit council chamber for the meeting and use of the bur- 
gess and council aforesaid, and for no other purpose whatever, the said cham- 
ber to be constructed so as not to obstruct the free use and enjoyment of the 
market place aforesaid; and it Is hereby covenanted and agreed by the said 
parties of the second part, for themselves and their successors, to and with 
the said parties of the flrst part, their heirs, executors, and administrators, 
and It is hereby expressly declared to be a further provision and condition of 
this grant, that the said parties of the second part wIU and shall immedlately 
build and erect a suitable and con veulent market house on the lots aforesaid 
to be used as a public market housé as aforesaid, and that they, the said par- 
ties of the second part, or their successors, shall and will not bargain, sell, 

•For other cases see same toplc & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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conTey, lease, dispose of, or approprlate any of the said described lots hereby 
granted, or any part thereof, to or for any other purpoee than that of a public 
marliet and tlie purposes speeifled as aforesaid; and It Is b'ereby covenanted 
and agreed, and it Is liereby expressly deelared to be another condition of this 
grant, tBat if tlie sald parties of tlie second part, or their successors, shall at 
any time hereafter bargain, seil, convey, lease, dispose of, or approprlate the 
sald described lots hereby granted,. or any part thereof, or the buildings there- 
on erected or Intended so to be, to any person whatsoever, or for any other 
purpose. Other than that speeifled as aforesaid, then and In such event thls in- 
dent^urç and the estate hereby granted shall cease and become null, void, and 
of no eïfespt, and the sald estate and. lots and pièces of ground hereby granted, 
with the appurtenances, shall Instantly revert to the donor and hls helrs." 

The borough of Northern Libertiés was Consolidated with the city of 
Pittsburg by an act of the General Assembly of Pennsylvania approved 
April 1,1837 (P. L. 1836-37^ p. 136, §; IS). Plaintiflfs allège a breach 
of the condition in said deed, in that in the year 1907 the city appropri- 
ated a part of said land for the érection and use of swings and other 
structures for children to play in and upon, as well as divers other 
playground devices. 

Various ofïers of évidence were made by plaintifïs' counsel to show 
that the property was in possession of the Pittsburg Playground As- 
sociation (a corporation) by the permission of the municipality, which 
offers, however, were confined to paroi proof of knowledge by the 
mayor and members of the councils of the city of Pittsburg of such 
possession. Objections to ail ofi such offers were sustained, because it 
was not proposed to prove that the Playground Association was in 
such possession in pursuance of corporate action by the municipality. 
The court at the time was clearly of the opinion that the municipality 
could not be déprived of a vested titlé in real estate by the nonfeasance 
of individual officers or employés of the city with respect to a condition 
subséquent annexed to the land. This opinion of the trial judge has not 
been changetd. 

The évidence discloses that the city of Pittsburg is a municipal cor- 
poration of the second class. It is therefore governed under the Penn- 
sylvania act of March 7, 1901 (P. L. 20), entitled "An act for the 
government of cities of the second class," and the suppléments and 
amendments thereto. Article 1, § 1, of said act, vests the executive 
power in the city recorder (whose title was subsequently changed to 
that of mayor) ând the heads of the departments created by that act. 
Article 14, §" 1 (P. L. 35), as, anl^nded by the act of June 20, 1901 (P. 
L. 591), vests the législative ppwer in councils. 

No contract br lease can be set up as against the city until there is 
an ordinancè'authorizing the exécution of such a contract, and such a 
contract titiust be in writing a!nd cdmply with the provisions of article 
15, § 1, pars.: 3, 3 (P. h- 37), which provide that ail contracts shall be 
in writing, isigned and exeeuted in the name of the city by the city 
recorder and head of the proper départment. No contract shall be en- 
tered into or ëxèctited directly by the councils, or any committee thereof. 
Under this act the décisions of Pennsylvania hold that no contract can 
exist with the city of Pittsburg, unless the same is in writing and is 
exeeuted in accordance with the provisions of said act. See Press 
Publishîng Co. v. Pittsburg, 207 Pa. 623, 57 Atl. 75; Smart v. Phila- 
delphia, 205 Pa. 329, 54 Atl. 1025. And many other cases could be 
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tited. It appears that the requirements as to the formai exécution of 
said contracts are mandatory. 

There was no offer in this case to prove any lease or contract m 
writing, executed by the mayor and the director of any department, 
and countersigned "by the comptroller, as required by said act. Plain- 
tifïs, therefore, cannot claim that any such contract exists. The rights 
of the city of Pittsburg should not be prejudiced by alleged unau- 
thorized acts of employés whose duties are purely ministerial and ad- 
ministrative. 

The motion to take off the nonsuit must be refused. 



EOBEBTS V. UNITED STATES. 

(Circuit Court, D. Massachusetts. March 30, 1910.) 

No. 617 (2,084). 

CuSTOMB DtFTiEs (| 68*) — Amebican Goods Reimpobted— Teeasubt Régula- 
tions. 

The règuLitions for the proof of Identity of American goods, prescribed 
by the Secretary of the Treasury under the authority ol ïarifC Act July 
24, 1897, e. 11, § 2, Pree Ust, par. 483, 30 Stat. 195 (U. S. Comp. St. 1901, 
p. 1680), must be complled wlth. Coogress havlng provided this mode of 
proof, no other can be permitted ; this express provision belng of the very 
essence of the exemption permitted by the law. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 68.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

For décision bèlow, see G. A. 6,926 (T. D. 29,964), in which the 
Board of Appraisers afïîrmed the assessment of duty by the collector 
of customs at the port of Boston on merchandise imported by Frank 
ly. Roberts. 

John J. Walsh, for importer. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Thomas M. Lane, of 
counsel), for the United States. 

COIyT, Circuit Judge. This importation consisted of several tierces 
of pork preserved in brine, which the importer contends should hâve 
been admitted free of duty under the foUowing provisions of para- 
graph 483 of the tariff act of 1897 (Act July 24, 1897, c. 11, § 3, Free 
List, 30 Stat. 195 [U. S. Comp. St. 1901, p. 1680]) : 

"Articles the growth, produce, and manufacture of the United States, when 
retvirned after having been exported, Tvlthout havlng been advaneed in value 
or improved in condition by any process of manufacture or other means; 
• * * but proof of the Identity of such articles shall be made, under gên- 
erai régulations to be prescribed by the Secretary of the Treasury." 

Among the régulations prescribed by the Secretary of the Treasury 
under this paragraph are the following, contained in article 570, Cus- 
toms Régulations 1908, and article 331, Customs Régulations 1892 ; 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"ATt. 570. D0qlarationr--Oatli.— Thej-e sball be flled ;T«'itli;.<;hp entry a déc- 
laration made by the foreign exporter of the goods before the United States 
consul, stating that the merchandise was imported ît6ià. thé United States, 
and that it was net advà'nced m value or improved in condition by any pro- 
«ess of Inanufacture or other means while abroad, and a:iso an oath or décla- 
ration of tlie owner, imporjter, consignée, or agent ou form catalogue 594." 

"Catalogue 594. 

"Oath for Return of American Products Bxported. 

"(Art. 331, Oustoms Régulations 1892.) 

"I, , do soleninly, sincerely, and truly swear (or affirin) that the sever- 

al articles of merchandise mentlpned in the entry hereto annexed are, to 
the b«st of my kuovvledge and belief, truly and bona flde of the growth 
(or production or manufacture) of the United States, that they were truly 
exported and imported as therein expressed, that they were returned 
without having been advanced in value or improved in condition by any pro- 
cess of manufacture, or other means, and that no drawbacli, bounty, or al- 
lowance has, been paid or adniitted thereon, or on any part thereof. 

"Port of 

"Sworn to this day of 

" , Oollector." 

The petitioner has offered no proof, so far as appears from the 
record, of a compliance with thèse treasury régulations, and therefore 
he cannot avail himself Of the rights secured under paragraph 483. 
It has been held by the Circuit Court of Appeals for the Second Cir- 
cuit that, Congress having expressly provided for one mode of proof, 
and for one only, no other can be permitted, and that this express 
provision as to proof is of the very essence of this exemption from 
duty. 

In United States v. Dominici, 78 F'ed. 334, 338,. 339, 24 C. C. A. 
116, 120, Judge L,acombe, speaking for the court, said : 

"It is not disputed that upon the record before this court it appears that 
the proof of identity required by the treasury régulations was not furnish- 
ed; but the importers insist that the furnishing of such proof is not a pre- 
requisite of free entry, If they can show to the court in some other way that 
their shooks are In fact of American manufacture. We are unable to assent 
to any such proposition. * * * The rights secured to the importer by the 
statute are in no wlse modifled or interfered with, or Injuriously affeeted, by 
the régulations, which are nowhere suggested to be contradictory of the stat- 
ute, or unjust, unfair, or even unreasonable. 'When a mode of proof is 
preserlbed by the terms of the law, or by its fair interprétation, no other 
than the statutory évidence can be admitted.' Dutllh v. Maxwell, 2 Blatchf . 
541, Ped. Cas. No. 4,207. Hère Congress has expressly provided for one mode 
of proof, and for one only, in the very same sentence in which it pro vides for 
free entry; and it is dlfficult to understand on what theory It could be held 
that this express provision as to proof is not of the essence of the exemp- 
tion from duty which that sentence accords to the importer who may bring 
liis importations within its terms." 

See also, to the same efïect, United States v. Brewer, 93 Fed. 341, 
342, 34 C. C. A. 390. 

Upon this ground the décision of the Board of General Appraisers 
js affirmed. 
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POWEJjL V. GATE CITY BANK et al.t 

(Circuit Court of Appeals, Eighth Circuit. April 25, 1910.) 

No. 3169. 

(Syllahus hy tlw Court.) 

1, Bankbuptct (§ 303*)— Peeitebences— Tbaksfek to Defeaud Creditors. 

in June, 1908, the H. Co., a corporation with a capital stock of $500,- 
000, the great majorlty of whlcli was owned by H., was trading In croclc- 
ery In Kansas Cîty, liad a stock of goods worth from $100,000 to $125,- 
OOO, and was insolvent, but Its Insolvency was unknown to tbose dealing 
with it, and it had the gênerai réputation of great prosperity and hlgh 
crédit. The C. Co. was a corporation engaged In trading In cutlery in 
the same clty with a capital stock of $10,000, ail but one share of which 
was owned, one half by A. and the other half by R., hls brother, and this 
corporation h'ad a stock of goods and other property worth $70,000 above 
its debts. R. was the manager of this business, and A. gave It llttle at- 
tention. The H. Co. was rated worth from $300,000 to $500,000 and given 
the hlghest crédit by the commercial agencies of Dun and Bradstreet, 
and the corporation and the brokers of Its notes had made statements 
during the year which showed it to be worth more than $250,000 above 
Its debts. H. had been sued for $100,000 for allenating the affections of 
another's wlfe on Aprll 23, 1908. On Aprll 24th the bank had bought of 
brokers two of Its notes for $2,500 each, due July 6, 1908. On May Ist, 
B., who had not been a banker, beeame Its président. On May 2d he 
agreèd for the bank to give the H. Co. a Une of crédit of $20,000 on con- 
dition that it would keep $10,000 on deposlt in the bank and would pay 
the loan upon call. By reason of this contract the bank dlscounted for 
90 days three of the H. Co.'s demand notes, one for $10,000 on May llth, 
one for $5,000 on May 22d, and one (or $5,000 on .Tune 6th. On june 22d 
the H. Co. drew from the bank and caused it to wire $5,000 to New York 
to pay one of its notes, and this reduced Its balance In the bank to less 
than $400. On that day the bank asked payment of H. Co.'s notes, and 
on June 24th the H. Co. deposited $30,000 in the bank which it had re- 
celved from a loan made to It by R., and with this money it paid ail its 
notes held by the bank and a note for $5,000 which It owed Burr & Co. 
In New York. About June 20th, at the request of H., R. agreed to loan 
$25,000, which was increased to $30,000 on June 23d, upon the collatéral 
notes of the H. Co. secured by about $30,000 worth of the goods of that 
Company, on condition that R. might return and crédit on the notes at 
cost any of thèse goods that proved unsalable. R. had $16,000 to hls 
crédit in the bank when he made this agreement, and he borrowed of the 
bank $15,000 more, for which he gave hls notes on June 24thi The goods 
were invoiced and delivered to R., who placed them In the O. Co.'s store 
and in a warehouse he rented between June 20th and June 25th, and on 
June 23d and 24th he gave hls checks upon the bank for $30,0(X) to the 
H. Co. and took its notes. R. and A. and the vice président of the bank 
testifled that they dld not suspect or bave cause to believe at the time 
this transaction was completed that the H. Co. was Insolvent, or that it 
was Intended to prefer the bank or to hlnder, delay, or defraud the cred- 
itors of the H. Co. thereby. 

Held, the facts proved were insufficlent to prove elther that R, made 
the loan or that the bank received payments of its notes to prefer the 
bank to the other creditors of the H. Co., or to hlnder or defraud them. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 303.*] 

2. Bankbuptct (§ 106*) — Voidabi.e Préférence— Intent of Debtoe. 

Proof of liiiowledse or notice of facts which give a créditer who ob- 
tains a préférence reasonable cause to believe at the time he recelves It 

•Pot other cases see same toplc & § «".uiiKH in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
t Rehearing denied June 13, 1^-ii. 
178 F.— 30 
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that it Is intended to prefer hlm to other ereditors of his debtor thereby 
Is Indispensable to the establishment of a voldable préférence. 

Suspicion, fear, and facts that arouse suspicion and fear in the mind 
of the ereditor, but give no reasonable ground for him to believe that the 
debtor intends a préférence by his payment or securlty, do not make 
such a préférence voidable. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 166.*J 
3. Bankbumxiy , (i 166*) — Fraudulent Tbansfeb— Inteni to Delat ob De- 

rSAUD. 

Actual fraud In which the retiiyient of the beneflt of the transfer par- 
ticipâtes is indispènsahle to the avoidance of the transfer under sections 
6Te and 67d of the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 564 
[U. S. Comp. St. 1901, p. 3449]). 

Liens created and securities given for a présent considération are valid 
(1) unlëss they actually hinder or defraud ereditors, and (2) unless the 
grantee khew, or had reasonable notice when he took them, that they 
were intended to hinder or defraud the ereditors of the grantor, or were 
made in contemplation of or in fraud of the bankruptcy law. 

In the absence of such knowledge or notice, the fact that the liens or 
securities actually hinder ereditors by withdrawing securities or property 
from application to the payment of their debts is Insuiacient to avoid 
them. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 166.*] 

Adams, Circuit Judge, dissenting, 

Appeal from the District Court of the United States for the West- 
ern District of Missouri. 

Bill of John KLPowell, trustée in bankruptcy of the John C. Humes 
Crockery Compray, against the Gâte City Bank and another. De- 
cree of dismissal and complainant appeals. Affirmed. 

James C. Williams, Ellison A. Neel, and A. S. Van Valkenburgh, 
for appellant. 

John T. Harding and Thomas H. Reynolds (Lathrop, Morrow, 
Fox & Mopré and McCune, Harding, Brown & Murphy, on the 
brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and' RINER, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree that 
the bill of John H. Powell, the trustée in bankruptcy of the estate of 
the John C. Humes Crockery Company, a corporation, against Gâte 
Pity Bank, a corporation, and R. A. Clark, be dismissed. The bill 
was founded on the facts that between the 18th and 25th days of 
June, 1908, and within four months of the filing of a pétition in bank- 
ruptcy against the Humes Compainy, R. A. Clark lôaned to it, on the 
security of à part of its merchandisé, $30,000, with which that Com- 
pany paid notes to the amount of $25,000 which it owed to the bank 
and a note of $5,000 that it owed to Burr & Co. in New York. The 
charge in the bill was that the Humes Company was insolvent, that 
R. A. Clark and the bank conspir'ed to effect this loan and payment 
in order to prefer the bank to the other ereditors of the Humes Com- 
pany, and to hinder, delay and defraud its ereditors. The insolvency 
of the Company and the préférence of the bank were clearly proved, 

•For other cases see saine toplc & § numbbe In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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but the défendants denied (1) that they conspired together for this 
purpose; (2) that the loan was made or that the security was taken 
by R. A. Clark with the intent on his part to hinder, delay, or de- 
fraud the creditors of the Humes Company; and (3) that at the time 
of the payment the bank had reasonable cause to believe that it was 
intended to give it a préférence thereby. In this state of the plead- 
ings the burden was upon the trustée to prove the averments of the 
bill which were thus denied by clear and convincing évidence. The 
court below evidently f ound that he had f ailed to bear this burden suc- 
cessfully, for it dismissed the bill. The évidence upon the issues here- 
in disputed is conflicting, and the finding and decree of the District 
Court must stand, unless the record clearly shows that an obvious er- 
ror of law or some serious mistake of fact bas been made by the 
chancellor in his findings or conclusions. Warren v. Burt, 7 C. C. A. 
105, 110, 58 Fed. 101, 106; Coder v. Arts, 83 C. C. A. 91, 94, 153 Fed. 
943, 946, 15 L. R. A. (N. S.) 372. The District Court committed no 
error of law for the law of this case was not and is not in controversy. 

Although the payment to the bank efïected a préférence it was not 
voidable unless the bank had reasonable cause to believe that it was 
intended to give it a préférence thereby. Act July 1, 1898, c. 541, §§ 
60a, 60b, 30 Stat. 563 (U. S. Comp. St. 1901, p. 3445); Act Feb. 5, 
1903, c. 487, § 13, 33 Stat. 799 (U. S. Comp. St. Supp. 1905, p. 689 ; 
Supp. 1909, p. 1314). 

The loan and the security were not voidable unless R. A. Clark 
knew or had reasonable notice that they were intended to hinder, de- 
lay, or defraud the creditors of the bank, or that they were made in 
contemplation of or in fraud upon the bankruptcy law. Liens accepted 
in good faith for a présent considération and not in contemplation of 
or in fraud upon that act are not affected thereby. Section 67d. The 
security given for a présent loan is not avoided by the fact that it ac- 
tually hinders or delays creditors by the withdrawal of the security 
from application to the payment of their claims unless it was given 
with an actual intent to defraud such creditors and the récipient had 
actual or légal notice of that purpose. Actual fraud in which the 
récipient of the lien or security participâtes is indispensable to the 
avoidance of a transaction of this nature. Coder v. Arts, 313 U. S. 
333, 341-344, 39 Sup. Ct. 436, 53 L. Ed. 773; Id., 83 C. C. A. 91, 95, 
153 Fed. 943, 947, 15 h. R. A. (N. S.) 373 ; Hiscock v. Varick Bank 
of New York, 306 U. S. 38, 41, 37 Sup. Ct. 681, 51 L. Ed. 945. 

Three questions of fact, therefore, are presented for détermination 
in this case and nothing more. Did R. A. Clark make the loan of 
$30,000 and take the security therefor with intent or with knowledge 
of an intent of the Humes Company to defraud any of its creditors, or 
to pref er the bank to its other creditors ? Did the bank hâve reason- 
able cause to believe that the payment to it was intended to prefer it 
to the other creditors of the Humes Company ? Did the bank and R. 
A. Clark conspire to make the loan and secure the payment for the 
purpose of preferring the bank and defrauding the other creditors of 
the Humes Company ? . The John C. Humes Crockery Company was 
a corporation engaged in the purchase and sale of china, crockery, 
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an4;silwerware, and Humes was the owner of a largç majôrlty df its 
capital stock and the sole manager of ail its business. In everything 
but légal effect heiwas the corporation. The capital stock of this cor- 
poration was $3^O;0,OQ' in 1904, when:. it was formed, and ithad been 
increased to $500,000 -jin 1907. During the year 1908 until after the 
loan and payment in June, Bradstreetfs Commercial Agency and Dun's 
Commercial Agency rated this corppî-^tion worth $300,000. to $500,000 
above its liabilities^jand^both gave, ît 'the highest crédit. Humes made 
a written statenient Maçch 16, 1908,, that its assets above its liabilities 
wère over $450,000, ancj J. J. Swpfford & Co., of Kansas City, brokers 
selling its notes, estimated its assets in the same way, and published 
this estimate as a bftsis for its sales. The company, was generally re- 
puted to be prosperotis and in excellent crédit. Its standing was such 
that it had borrowed from and owed the National Bank of Commerce 
ofKansas City., $75,000 in March, 1908, which it reduced to $65,000 
in April, and it owed the Commercial Trust Company of that city 
$25,000. Nevertheless, this company was in fact irtsolvent. Its as- 
sets were worth probably from $110,000, to $150,000, while its liabil- 
ities were more than $200,000. But its actual condition appears to 
hâve been unknown to any one with wliomit was dealing. 

The Gâte City Bank had a capital stock of $100,000, and was en- 
gaged in the business of banking in Kansas City, Mo. On April 23, 
1908, Humes had been sued by one Richards for $100,000 for alienat- 
ing the affections of the latter's wife. On April 24, 1908, the bank 
bought of note brokers two promissory notes of the Humes Company 
for $2,500 each, which were payable on July 6, 1908. On May 1, 
1908, A. M. Clark, who is a brother of R. A. Clark, became the prési- 
dent of this bank. He had no previous expérience in banking, and 
had been engagèd in buying and selling real estate, On May 2, 1908, 
Humes was introduced to him by the attorney of the bank with the 
statement that he could rely upon anything Humes told him and that 
he was good for his contracts. ThereUpon Humes gave A. M. Clark 
a written statement of the property of the Humes Company which 
disclosed net assets amounting to over $450,000. Clark, on behalf of 
the bank, then agreed to loan the Humes Company $20,000 on condi- 
tion that it would pay back the money thus loaned whenever the bank 
called for it and that it would keep a deposit of $10,000 to its crédit 
in the bank. Pursuant to this agreement the company borrowed 
$10,000 of the bank upon its note for that amount on May 11, 1908. 
On May 22d its crédit balance was $2,683 and it borrowed $5,000 
more. On June 6th it borrowed $5,000 more, and its crédit balance 
became $9,947. On June 22d the company had a crédit of $5,345.67. 
It drew $5,003.67, and the bank at its request wired this amount to 
New York in payment of a note of the company owing to Burr & 
Co. which was due in New York on that day. The bank then wrote 
the company to the effect that it was not carrying in the bank the 
balance to its crédit agreed when it took its line of crédit, that it was 
doin^- no business with the bank, that the bank was dissatisfied, and 
that it requested that its notes be taken up at an early date. On June 
24, 1908, the Humes Company deposited with the bank $30,000 which 
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were the proceeds of the loan it had secured f rom R. A. Clark, causecl 
the bank to wire $5,000 of this deposit to New York in payment of a 
note which it owed to Burr & Co. which was due on that day, and with 
the balance to its crédit paid its notes which the^bank held, including 
the two notes the company had bought in April, amounting in ail to 
$25,000. 

R. A. Clark was a successf ul merchant at Kansas City where he 
was conducting the business of the Clark Brothers Cutlery Company, 
a corporation organized in 1897 with a capital stock of $10,000, one 
half of which, with the exception of one share, was owned by him 
and the other half by A. M. Clark. In 1908, this corporation had net 
assets exceeding $100,000, and was making a profit of $15,000 per 
annum in its business. R. A. Clark managed the business of this cor- 
poration alone, and A. M. Clark gave it no considérable attention. 
On June 22, 1908, the bank held R. A. Clark's note for $8,000, which 
was a renewal of one made by him before A. M. Clark became prési- 
dent of the bank. He had on deposit to his crédit more than $16,000. 
He and Humes were well acquainted with each other, and had talked 
over their respective lines of business at various finies within the 
tliree years preceding. R. A. Clark had considered adding to his cut- 
lery a line of china and crockery which he thought might be sold by 
the traveling men of his company without great additional expense, 
and in 1907 he had gone so far as to make out a list of goods of this 
class. About June 20, 1908, Humes went to him, told him his compa- 
ny had a lot of imported china worth about $25,000, that it would 
sell at its cost in Europe free from the cost of importation, and Clark 
agreed to buy it. A day or two after they agreed that instead of a 
purchase Clark should loan the Humes Company $25,000, take the 
crockery as security for the loan, and sell it, with the privilège of re- 
turning any of it that he found unsalable, on condition that the 
amount so returned should be credited at cost on the Humes Compa- 
ny's note. On June 23d at Humes' request, they agreed that the loan 
and the security should be increased $5,000. Between June 20th and 
June 24th, the china and crockery securing the notes of the company 
to R. A. Clark were delivered to him, and on or before June 24th the 
silverware which formed a part of this security was also delivered. 
Clark plaeed a portion of this property in the store of the cutlery com- 
pany, and a portion of it in a warehouse which he rented from one 
Holcker. On June 23d the Humes Company gave its collatéral de- 
mand note for $25,000 to Clark, and he gave it his check on the bank 
for that amount. On June 24th the company gave Clark its like note 
for $5,000, and he gave it his check for that amount upon the bank. 
On June 21st R. A. Clark secured through his brother, A. M. Clark, 
a loan of $10,000, and on June 23d a loan of $5,000 from the bank, 
and he gave his notes to the bank for thèse loans on June 24th. 

After the foregoing transactions had been closed, Humes had an in- 
terview with R. A. Clark on the afternoon of June 24th told him that, 
on account of the suit against him for aliénation and its feared efïect 
upon his business, he wanted to disconnect himself from his corpora- 
tion and its opérations and to go away for a time, told him that the 
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business was profitable, that it eamed $60,000 a year, showed him 
a statêment that the assets amounted to about $670,000 and the lia- 
bilitieè from $215,000 to $250,000, and offered to turn over to him 
stock; of the Company of the par value of $350,000, on condition that 
he would take the presidèncy of the corporation, manage it at a salary 
of $6,000 per annum, runit until its net assets reached $500,000, and 
then turn back to him stock of the par value of $125,000. Clark con- 
sidered thîs proposition uritil the next day and then accepted it, and 
on Julie 26th took possession of the property of the corporation in the 
place of Humes who resigned his position as président. Four days aft- 
er on June 29th he discovéred that the available asSets of the company 
were Ifess than $125,000, and immediately notified the creditors and 
took an inventory. A pétition in bankruptcy was filed on June 30, 
1908, the présent trustée was appointed receiver, and an adjudication 
in bankruptcy" shortly f ollowed. 

The facts which hâve been recited are established by the record 
be3TOnd dispute. But where may there be found in them any clear 
proof that R. A. Clark madè his loan with intent or with knowledge 
of any întent on the part of Humes to defraud the creditors of the 
Humes Company, or to enable it to prefer the bank to its other cred- 
itors? The fact must be borne in mind that the question is what R. 
A. Clark intended or knew on June 24th and that what he knew or 
learned or did thereafter is unimportant unless it tends to show his 
knowledge and intent before he had parted with his money. He paid 
his own money for the loan, $16,000 that he already had on deposit 
and $l4,000 that he borrowed of the bank, and the évidence is clear 
that while Humes told him and he supposed that he was getting goods 
which were invoiced to him at about $33,000 at cost, the fact was that 
they were billed to him at 20 per cent, above cost, so that the company 
receivfed f rom him more than the value of the goods it transf erred to 
secure its notes, and neither the corporation nor its creditors could 
hâve been actually defrauded by the loan. The record has been 
searched in vain for any évidence that R. A. Clark had any notice or 
knowledge before he parted with his money that the Humes Company 
was insolvent or in financial difficulties, or that it was indebted to the 
Gâte City Bank. It was generally reputed to be worth at least $250,- 
000 above its liabilities. Swofford & Co.,- the note brokers at Kansas 
City, sold one qf its notes for $5,000 on June 24th, and if R. A. Clark 
did not know that the company was in financial trouble or that it owed 
the Gâte City Bank he could not hâve conspir.ed to enable the com- 
pany to prêter it. Counsel hâve pointed out 26 circumstances that 
they conténd are suspicions, such as that he did not hâve suiificient 
money of his own to corisummate this transaction without borrowing 
the $15,000, that he took nearly one-half of the goods of the company 
although the fact was that he did riot take one-third of its stock, anc* 
if Humes' statements, upon which he had a right to rely, had been 
true, hè would hâve seCured less than one-eighteenth of it. The other 
24 circumstances which counsel dwell upon might be recited, but no 
good purpOse would be served by discussing them. It is sufficient 
to say that each one of them has been carefully examined and con- 



POWELL V, GATE CITY BANK. 615 

sidered, but in the light of the high financial repute of the Humes 
Company, qf the actual advance by R. A. Clark of more than the full 
value of the goods he obtained, of his positive tCstimony that he knew 
nothing of the company's debt to the bank or of its insolvency, or of 
its financial straits, they hâve proved insufficient to overcome the légal 
presumption of honesty and good faith and the finding of the chancelier 
below in support of it. 

We turn to the question whether or not the bank had reasonable 
cause to believe that it was intended to give it a préférence over other 
creditors on June 24th, by the payment then made to it. Hère, again, 
many circumstances are called to our attention to persuade to a find- 
ing that the bank had such cause. It made its last loan to the Humes 
Company on June 6th, and it was $5,000. That loan is conclusive évi- 
dence that the bank did not then believe that the company was in- 
solvent or in danger of insolvency. A. M. Clark, its président, and 
Mr. Reed, its vice président, testified that they neither knew nor had 
cause to believe, and that they did not believe at the time the payment 
was made, that it was intended thereby to work a préférence of the 
bank over the other creditors of the Humes Company, and that it 
was not until June 29th, when R. A. Clark informed them, that they 
discovered the insolvency of that corporation. Where is the proof to 
the contrary? Counsel answer, in the fact that the notes for the loan 
were 90-day notes, and were paid long before they were due, and in 
many other f acts to which they point as suspicions circumstances. But 
the évidence is conflicting upon the question whether the three notes 
taken by the bank for the $20,000 were demand or time notes. Three 
notes payable on demand were produced from the custody of Mrs. 
Humes, which the président and the cashier of the bank testified were 
the identical notes given by the Humes Company for thèse $20,000. 
Thèse witnesses could not bave been deceived because the notes un- 
doubtedly bore marks which indicated to them whether or not they 
had been through their bank, and they must hâve committed perjury 
and sbme one must bave made false notes and presented them to the 
court below as the genuine ones, or the notes taken by the bank were 
payable on demand. The évidence that they were not demand notes 
is the admitted facts that each of the notes was discounted for 90 
days, and that ail the entries on the books of the bank and on the 
books of the Humes Company show thèse notes to hâve been payable 
in 90 days from their respective dates. But the testimony indicates 
that none of the entries in thèse books was made by any one from the 
notes themselves, that ail thèse entries were made from statements 
which disclosed the fact that the notes had been discounted for 90 days, 
that in truth they were discounted for 90 days, but were made pay- 
able on demand pursuant to the original agreement between A. M. 
Clark and Humes that the Humes Company should hâve a line of 
crédit of $20,000, subject to call at any time. This condition of the 
évidence leaves the issue whether thèse were demand or time notes 
doubtful. It is not of that clear and convincing character requisite 
to establish fraud, to overcome the finding of the court below, and 
to satisfy the mind that the notés taken by the bank were not the de- 
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mand notes presented at the heafing. Counsel for tHe trustée urge 
that A. M. Clark knew that the Humes Company had failed to keep 
a balance of $10,000 to its crédit as it agreed, that the bank had wired 
money to New York on June 22d and June 24th to pay notes of the 
Company, that the bank knew that the payment of June 24th was made 
with môney derived from the loan made by R. A. Clark, and that he 
had taken goods of the Humes Company as security, a part of which 
he had put in a warehouse which A. M. Clark had inquired for as 
early as June 23d, and that late on June 24th, A. M. Clark was in the 
private ofifice of the Humes Company hastening the delivery of the 
goods to his brother. The last fact alleged is not, however, established 
by the évidence. It rest's on the testimony of two witnesses, one of 
whom testified that she saw A. M. Clark go into the private office, and 
the other tbat he did not see him, but that he heard his voice in that 
office. It is denied positïvely by three witnesses who, the witnesses 
for the Gomplainant admitted, were présent in the private office at 
the time they claim that A. M. Clark was présent. The other facts 
pressed upon our attention are not so inconsistent with the conclusion 
that the bank was ignorant of the insolvency of the Humes Company, 
and that it had no reasonable cause to believe that it was intended to 
give it a préférence by the payment to it as to overcome the presump- 
tion of gôod faith, the natural déduction from the good financial 
réputation of the company, and the positive testimony of the officers 
of the bank. The fact that the Humes Company was paying its notes 
for $10,000 to another créditer, $5,000 on June 22d and $5,000 more 
on June 34th, through thig bank, rather indicated that the Humes 
Company was intending to pay ail its creditors than that it was in- 
tending to give the bank any préférence over others. The évidence in 
this case is voluminous, and it has not been practicable to recite the 
less material parts of it. But, the more important and substantial por- 
tions of the testimony hâve been considered and discussed. It is true 
that fraud does not publish itself, and that proof of it must be drawn 
from àcts, admissions, and çircumstances. Nevertheless, it may not 
be established by suspicion alone ; it must be proved by clear and con- 
vincing évidence of convicting facts and çircumstances. There is no 
transaction so f ree from dishonesty that the imagination and ingenùity 
of a mind which searches for them may not find facts and çircum- 
stances surrounding it to arouse suspicions it seeks to foster. There 
are çircumstances about the loan and the payment in this case that 
tend to raise a suspicion that the Clarks conspired to make them to 
prefer the bank. Yet ail thèse çircumstances and facts are not in- 
consistent with independent and separate action by each of them, and 
the légal presumption of honesty and good faith and the finding below 
sustain the latter theory. Thèse men did not agrée together to make 
this loan and payment unless they either kne\v or suspected the in- 
solvency of the Humes Company, and that the loan and the payment 
were intended to prefer the bank to the other creditors of that cor- 
poration. The Humes Company was not insolvent unless the aggre- 
gate of its property was not at a fair valuation sufficient in amount 
to pay its debts. Section 1 (15). Suspicion, fear, and facts which 
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arouse suspicion and fear that the debtor is insolvent and întends to 
prefer a créditer, in the absence of notice or knowledge of facts that 
give such a créditer reasonable cause to believe the insolvency or the 
intended préférence are insufficient to avoid the latter. Speaking of 
the proof that a créditer had reasonable cause to beheve that Lis 
debtor was insolvent, Mr. Justice Bradley said, in Grant v. National 
Bank, 97 U. S. 80, 81, 24 h. Ed. 971 : 

"It is not enough that a créditer bas some cause to suspect the Insolvency 
of his debtor ; but he must hâve such a knowledge of facts as to induce a rea- 
sonable belief of his debtor's Insolvency, In order to invalidât* a security taken 
for his debt. To make mère suspicion a ground of nullity In such a case 
would render the business transactions of the community altogether too inse- 
cure. It was never the intention of the framers of the act to establish any 
such rnle. A man may hâve many grounds of suspicion that his debtor is in 
failing circumstances, and yet hâve no cause for a well-grounded belief of the 
fact He may be unwIUing to trust him further ; he may feel anxious about 
his clalm, and hâve a strong désire to secure It, and yet such belief as the act 
requlres may be wantlng. Obtalning additlonal security, or recelving pay- 
ment of a debt, under such circumstances is not prohiblted by the law. Ke- 
ceivlng payment is put in the same category, in the section ref erred to, as re- 
celving security. Hundreds of men constantly continue to make payments 
up to the very eve of their fallure, which it would be very unjust and dls- 
astrous to set aside. And yet this could be done In a large proportion of cases 
If mère grounds of suspicion of their Insolvency were sufflcient for the pur- 
pose. The debtor Is often buoyed up by the hope of being able to get through 
wlth his difficultles long af ter his case is in f act desperate ; and his creditors, 
if they know anythlng of his embarrassments, either participate in the same 
feeling, or at least are wilUng to thlnk that there Is a possibility of his suc- 
ceeding. To overhaul and set aside ail his transactions with his creditors, 
made under such circumstances, because there may exist some grounds of 
suspicion of his inability to carry hlmself through, would make the hankrupt 
law an engine of oppression and Injustice. It would, in fact, hâve the efCect 
of produdng bankruptcy In many cases where it might otherwise be avolded. 
Hence the act, very wlsely, as we think, Instead of making a payment or a 
security void for a mère suspicion of the debtor's Insolvency, requlres, for 
that purpose, that his creditor should hâve some reasonable cause to believe 
him insolvent. He must hâve a knowledge of some fact or facts calculated to 
prodnce such a belief in the mind of an ordinarlly Intelligent man." 

To the same effect was the opinion of Mr. Justice Miller, in Stucky 
V. Masonic Savings Bank, 108 U. S. 74, 75, 2 Sup. Ct. 219, 220 (27 
L. Ed. 640), where, ref erring to the Grânt Case, he said : 

"TEat case establlshes the doctrine that a creditor dealing with a debtor 
Wbom he may suspect to be in failing circumstances, but of which he bas no 
sufficient évidence, may recelve payment or security without violatlng the 
bankrupt law. He may be unwlUing to trust him further ; he may feel anx- 
ious about his clalm and hâve a strong désire to secure it, yet such belief 
es the act requlres may be wantlng. Obtalning additlonal security or recelv- 
ing payment of a debt under such circumstances is not prohiblted by law." 

Thèse décisions apply with equal force to the measure of proof 
requisite under the présent bankruptcy law to establish the fact that 
a creditor had reasonable cause to believe that a préférence was in- 
tended by a pa3Tnent made or a security given within four months of 
the filing of the pétition in bankruptcy. In re Eggert, 98 Fed. 843 ; 
Id., 43 C. C. A. 1, 102 Fed. 735 ; In re Goodhile (D. C.) 130 Fed. 
471, 475 ; Turner v. Fisher (D. C.) 133 Fed. 594, 595 ; Off v. Hakes, 
142 Fed. 364, 365. 73 C. G. A. 464; In re Pfaffinger, 154 Fed. 523, 
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525. The évidence in this case fails to reach this measure o'f proof. 
It fails to show that either ôf the Clarks before the loah and payment 
were complétée! knew or had such notice as would hâve led a person 
of ordînary prudence in his circumstances to knôw that the Humes 
Company was insolvent, or that either of them then had notice or 
knowledge of such facts as would hâve given him or a_ person of 
ordinary prudence in his situation reasonable cause to believe that it 
was iaterided to prefer the bank by the payment that was made to it. 
The decree below must accordingly be affirmed. 
And it îs so ordered. • 

ADAMS, Circuit Judge (dissenting). I am unable to agrée wilh 
the ' iiiajority with respect to the claim against the Gâte City Bank. 
To itty taind the proof was clear and convincing that it had reasonable 
caiisè,tô helieve on June 24th, when the Humes Company paid its 
notes, that the latter company was then insolvent, and that a préfér- 
ence was intended in its favor. Certain facts are incontrovertible. 
The Htimes Company was then actually insolvent, and a préférence 
was àctually given to tfie bank. The only other fact réquisite to con- 
stitute this a voidable préférence within the meaning of section 60b of 
the bankruptcy act and to entitle the trustée to recover the amount 
thereof is that the bânk riiiist hâve had at the time reasonable cause to 
believe that the Humes Company intended to give a préférence to it. 
I shall not attempt an analysis of the proof. It manifestly created 
grave 'suspicion in the minds of the majority touching the good faith 
of thé' bank, but I think it went further. It is not very material 
whethèr the notes held by the bank were on their face payable in 90 
days as claimed by the trustée, or whether they were on their face 
payable on demand as claimed by the bank. Thè fact is unquestionable 
that they were discoùritëd for 90 days. The bank collected the in- 
terest. on them in advarice for that period of time. It entered them 
in its books as payable at the expiration of 90 days Only. I cannot 
avoid the conclusion th^t whatever, the writing said, the parties, both 
the Humes Company and the bank, actually understood that the notes 
were not to be paid until the expiration of 90 days after their sçveral 
dates. That time had not expired as to any of the notes on June 24th. 
The stlddén call for thèir payment contrary to the understanding in- 
dicatés something to my mind. Intelligent people generally act with 
a motive and for a purpose, and this is particularly true I think with 
respect to bank officiais. ' They are anxious to loan their money at 
profitable rates of interest to responsible parties; and to keep it 
loaned, up to the fullpermissible légal limit. They are also especially 
keen and quick to foUow up suspicion which points to probable loss. 
This, it is conceded, had been aroused in this case. With this: condi- 
tion of things as a background it is difficult to conceive why the Gâte 
City Bank should hâve -required the Humes Company to pay' off a 
loan in îtdvance of its actual maturity, especially so when it neces- 
sitated the refunding pf, money already collected by way'of discount, 
unless it.believed it would be dangerous to leave its money with the 
company longer. 
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It v}'ûl avail nothing to discuss the testimony further. Suffice it 
to say that in ttiy opinion ail the facts and circumstances surrounding 
the payment of the money to the bank pointed strongly one way, and 
were entirely sufficient to lead an ordinarily prudent business man to 
conclude that a préférence was intended. Such being the case, the 
bank under ail the authorities had reasonable cause to believe the 
Humes Company intended to give it a préférence by such payment. 
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(Circuit Court of Appeals, Hlghth Circuit. April 12, 1910.) 

No. 3,146. 

(Syllabus bj/ ihe Court.) 

). CôNSTiTtTTiorfAi, IjAw (§§ 211, 245*) — Eqtjal Protection of Laws— Requi- 
siTES or Constitution AL Classification— Emplotek's Liabilitt Law. 
The employer's llablUty law of South Dakota (Laws 1907, c. 219) ex- 
cepta from the gênerai law of the state ail common carriers and ail their 
employés, subjects the former to and grants to the latter causes of ac- 
tion f6r Injuries to the employés caused by the négligence of their fellow 
servants and for those to which their own négligence çontributes, while no 
. mich liabllities are imposed uppu other employers and no such rights are 
granted to other employés. The fourteenth amendment to the Constitu- 
tion forbids any state to "deny to any person the equal protection of the 
laws." HeU: 

(ï) Législatures of states for some sound reason of necessity or pro- 
priety inhérent in the subjects of their législation may, classify those sub- 
Jeots'ahd make laws applicable to one class that are inapplicable to an- 
other, but may not make such classifications arbitrarily. 

(2) There are three indispensable conditions to a constitutlonal Imposi- 
tion by a state of liabllities or burdens upon and to a constitutlonal grant 
by a state of rights or privilèges to the members of a class that other 
members of the state may not bear or enjoy; 

(a) There must be such a différence between the situation and circum- 
stances of ail the members of the class and the situation and circum- 
stances of ail other members of the state in relation to the subjects of 
the discriminatory législation as présents a just, natural reason for the 
différence made in their liabllities and burdens and in their rights and 
privilèges. 

(b) No one who does not belong to the class may be Included therein, 
and ail the members of the class must be treated allke. 

(c) Ail who are in a ' situation and circumstances relative to the sub- 
jects of the discriminatory législation indistlnguishable from those of the 
members of the class must be brought under the influence of the law and 
treated by it in the same way as are the members of the class. 

(3) The employer's liabUity law of South Dakota fulflUs neither of thèse 
conditions and is violative of the prohibition of unequal laws contalned 
in the fourteenth amendment because there is no sound reason of neces- 
sity or proprlety for the différence of liabllities and rights it makes be- 
tween the masters and servants In the class it forms and other masters 
and servants in the state in the same situation and circumstances rela- 
tive to Its subject-matter as the members of the class, and because it does 
not subject to Us provisions ail masters and servants wlio are in the same 
situation and circumstances relative to Its subject-matter as the.membera 
of the class it forms. 

[Ed. Note.— For other cases, see Constitutlonal Law, Cent. DIg. | 702;' 
Dec. Dlg. Si 211, 245.*] 

•For athat^ cases see same topic & § NxruBBB in Dec. & Am. Diga. 1907 to date, & Rep'r ladexM 
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2. CONSTÏTUTIONAIi LaW (§ 48*)n-^IfeTEEMINATION OF CONSTITTJTIONAI.. QUES- 
TIONS— CONSTBUCTION OF STAnjIl^EjMPLOTEE'S LiABILITT LAW. 

The employer's liability act of South Dakota, which by Its térms siïb- 
Jectè every common carrier engagea hi commerce in the state to liability 
for, àhd grants to every employé of every such carrier a cause of action 
for,: injuries to.the employé caused by the négligence of a fellow servant 
and for those contrlbuted to hy hls own négligence, may not be limlted by 
construction to a constitutional class, to common carriers using the agency 
of steam or other powerful agency and operatlng engihés, trains, or other 
ponderous machinery and thelr servants engaged in hazardous and dan- 
gerous occupations and then sùstained. 

[Ed. Note; — For other cases, see Constitutional Law, Cent. Dig. § 46; 
Dec. Dig. § 48.*] 

8. Statutes (I 64*) — Paetial Invaliditt. 

Where a part of a statute Is constitutional and a part Is unconstitu- 
tional, the former may be sùstained in proper cases, while the latter fails. 

Indispensable conditions of such a resuit, however, are that: (a) The 
constitutional part and the unconstltutional part are capable of sépara- 
tion 80 that each part may be read and may stand by itself, (b) the un- 
constitutional part is.not so connected with the gênerai scope of the law as 
to make it Impossible, if It Is etricken ont, to give efCect to the apparent 
Intention of the Législature In enacting the law, (c) the Insertion of words 
6r terms is not necessary to separate the constitutional part from the un- 
cbnstltutlonal part and to glve efiCect to the former alone. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. Il 5&-66, 195; 
Dec. Dig. § 64.*] 

4. CONSTITUTIONAIi LAW (5 70*) — JUDICIAI, LEGISLATION— CoNSTBUCTIOW Oï 
SlATUTES— PRESUMPTION FROU GENERAL LaNGUAGB. 

Where the Législature of a state has included In a law by gênerai lan- 
guage numerous subjects or peraons and has made no limitation or excep- 
tion, the légal presumption is that it Intended to make none, and it would 
bè judicial législation for a court to do so. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. $ 70.*] 

6l Constitutional Law (§ 48*)-^Bxceptions to General Langcage Inad- 
KissiBLE to Make ClassifiOation Constitutional. 

A statute of a state which Includes by gênerai language In a single clasa 
those within and those wlthout the constitutional class may not be lim- 
lted by judicial construction to the latter class and then sùstained. 

[ïid. Note. — For other cases, see Constitutional Law, Cent. Dig. J 46; 
Dec. Dig. § 48.*] 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Action by Marie M. Westby, administratrix of Martin Westby, 
against the Chicago, Milwaukee & St. Paul Raiiway Company. Judg- 
ment for plaintiff, and défendant brings error. Reversed and re- 
manded. 

. William G. Porter (Charles E. Vrooman, on the brief), for plaintiff 
m error. 

A. B. Kittredge (Hans Urdahl and Edwin R. Winans, on the brief), 
for défendant in error. 

Before SANBORN, Circuit Judge, and RINER and WILLIAM H 
MUNGER, District Judges. 

*»«• oth«r caseï see aam« topio & i numbhb lu Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe» 
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SANBORN, Circuit Judge. At about 9 o'clock in the morning on 
a bright day in December, as Martin Westby, a section foreman, was 
walking west on the northerly track of the Chicago, Milwaukee & St. 
Paul Railway Company at Madison, in South Dakota, one of its passen- 
ger trains, which was backing from the station in order to change en- 
gines, overtook and struck him. The plaintiff below was the widow and 
administratrix of his estate, and she brought this action and recovered 
a judgnient for the benefit of herself and their minor children under 
the employer's HabiHty act of February 20, 1907 (chapter 319 of the 
Session L,aws of South Dakota for 1907), which provides: 

"Section 1. That every eommon carrier engaged in trade or commerce in 
the. State of South Dakota shall be liable to any of its employés, or la the 
case of hla death, to hls Personal représentative for the benefit of hls widow 
and children, if any, If none, then for hls parents, If none, then for hls next of 
kln dépendent upon hlm, for ail damages which may resuit from the négli- 
gence of any of its offlcers, agents or employés, or by reason of any defect or 
insnfflcieney due to its négligence In its cars, engines, appliances, machinety, 
track, roadbed, ways or works. 

"Sec. 2. That In ail actions hereafter brought against any eommon. carrier to 
recover damages for Personal injuries to an employé, or where such injuries 
hâve resulted in hls death, the fa et that the employé may bave been guilty 
,of contributory négligence shall not bar a recovery where his eontrlbutory 
'négligence was less than the négligence of the employer, but the damages shall 
[be dlminlshed by the jury In proportion to the amount of négligence attrlbut- 
'able to such employé. Ail questions of négligence and contributory négligence 
'shall bé for the jury." 

There are many spécifications of alleged error in this case which in- 
volve grave questions of law; but the face of the record discloses an 
error which was probably inadvertently made, but from which there 
seems to be no escape. It is that the court struck out the testimony of 
Mr. Miller, a witness for the défendant and the conductor of the train 
that struck Westby, upon the issue whether or not that train was exe- 
cuting a switching movement when the accident happened. The ma- 
teriality and importance of this testimony will appear from a brief 
statement of the pleadings, the course of the trial, and the charge of 
the court relative to this issue. 

The administratrix alleged in her complaint, among other things, 
that Mr. Westby was one of the section foremen and yardmasters of 
the défendant, that he knew its rules, that rule 60 was that "when a 
train is pushed by an engine, except when switching and making up 
trains in yards, a trainman must be stationed on the front of the lead- 
ing car with proper signais so as to perceive the first sign of danger 
and immediately signal the engineer," that it had always been the 
custom at Madison to obey this and other rules, that Westby relied 
upon this rule and the custom of obeying it, and while he was engaged 
in the discharge of his duty as section foreman the défendant backed 
the passenger train upon him without any trainman upon the leading 
car and struck him. The défendant in its answer denied ail négligence 
on its part, and among other things denied that it had been the custom 
of its employés at Madison to obey rule 60, and that Mr. Westby re- 
lied upon the rule or upon any such custom, and averred that the rule 
was inapplicable to the train which struck him because it was switch- 
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ing, and that he waâ guilty of négligence which diréctly contributed to 
his deathi Thèse facts were disclosed by the trial. The accident 
happened in the railroad yard af Madison where thère were many rail- 
road tracks. Among- thèse were two called the "Bristol-Madison track" 
and the *'Wessington Springs-Madison track," whic;h extended east 
;and wéstj, païiallel to each othérf and âbout 14 feet apart from center to 
center, frém :a point about 600; feet éast of Union avenue to a point 
severalbtlfldr^d feet west of. that avenue. Union avenue crossed thèse 
tracks atright angles. Qnç hundred and thirty-three feet west of it 
and on the çorth.side of the. tracksi was a toolhouse, and about 1,300 
feet east.of.jjt was the dépôt. ,. The Bristol-Madison, track was the 
■northerly tracfc,:and there was a switch about 600 feet east of Union 
avenue bVer Hvhich passenger trains coming from the west on the 
Bristol-M^dîsoh track passed, 6n tjo fhe Wessington Springs-Madison 
track to reacii the dépôt. / ^i, ^ . 

iVo passenger trains going'tast, one from Bristol on the Bristol- 
Madison track and one from Wessington Springs on thé Wessington 
SpringS7Îyia(3i§,on track, were due, ja't Madison about ' the timeof the 
accident, and the Bristol-Madison train changed engjnes there. When 
that train arrived, the Wessington Springs train had not come in, and 
the Bi-istol' train stoppedâbdtit ''30 feet west oi Unidn /avenue, and 
Westby, whp, with t\yo sectiQnmenj,,W(as at work onâ swit'ch just south 
of the Wessington Springs track, talked with some Oif its crew. The 
Btistol train then went on across the switch upon the Wessington 
Springs track and to the station^ delivered its passengers and baggàge, 
and then backedup across the 'switch again onto itsjfown track and 
across Union avenue in order'to change ifs engines. When it passed 
over the switch, the conductor aftd the brakeman got ofï the rear end 
of the train t'6 attend to the'switdh and the train respectively and left 
no one there.: ;The train backed slowly up along its own track. The 
Wessingtori' Springs train was then coming in from th& west, and as 
the rear :of'' the Bristol train ;baekèd 'up over Union (avenue Westby 
had left his work just south. of -the Wessington Springs: track, had 
crossed that track, and was walking along on the Bristol track toward 
the toolhduse in order to get' somé plugs. As he walked along this 
track, the rear of the Bristol train ovèrtook and knocked him down. 
If there had been a trainman on the rear of the train, it is probable 
:that he woùld hâve seen Westby, would hâve given him a signal, and 
would hâve saved him; but there was no one on the rear of the 
train at the time of the accident. If Mr. Westby had looked to the 
east along the north track; which: was f ree from àll obstructions, 
either when/he went upon it ori whilè he was walking along it, it is 
probable that he would hâve seen the train backing towards him, 
and that he would hâve saved himself. Testimony was introduced be- 
fore the jury that the fatal movement of the Bristol : train was, and 
that it was not, a switching mbvement, and the court instructed the 
jury that: : , ■ ;: ■ , 

"in determlnïtig whether the employés in charge of the train were négligent 
you wiU consider the évidence of the witnesses as to whether this train move- 
ment that resulted in the death pf Westby came within rule 60, or whéther it 
was a switching movement so as to exclude It from that" 
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Mr. Miller, the conductor of the Bristol train, testified upon this is- 
sue without objection on Saturday afternoon, April 36, 1909, as fol- 
lows: 

"Q. Take thls movetnent from the tlme you moved back, gave the signal to 
move back to change that engine, and to get out of the way of the other train, 
up to the tlme you returned to the station agaln, what was the character of 
that movement? A. It would be swltching. We could not call It anythlng 
else. 

"Q. How many classes of movements are there of trains and cars? A. Two. 

"Q. What are they? A. One would be swltching and the other would be 
leaving a station. 

"Q. What would you call the latter? A. EDad movement. 

"Q. Train Une movement? A. Yes, sir. 

"Q. Traffic movement? A. Yes, sir. 

"Q. You may state whether or not the movement of cars and trains fall In 
one or the other of thèse classes. A. Yes, it would be either swltching or oth- 
erwise^ 

"Q. Either swltching or train Une movement? A. Making préparation for 
completing the train would be swltching, puttlng it together ready for the 
engine. 

"Q. How many switches do you go through to get back to the point where 
you took off the engine to put on another? A. Two. 

"Q. And in returning how many? A. The same two." 

On the following Monday after Mr. Peterson had testified that he 
was, and for five years had been, trainmaster of the lowa & Dakota 
division of the defendant's railroad, and that the movement of this 
train was a switching movement, he was asked what he knew "in re- 
gard to the custom as to the observance of rule 60 where trains are 
being switched as to a party being put on the rear car." Thereupon 
the court sustained the objection of the plaintiff below that the ques- 
tion was incompétent, irrelevant, and immaterial, and granted her 
motion "that the testimony of the witness Miller given on Saturday 
afternoon be stricken out because it is incompétent, irrelevant, and im- 
material." As the issue whether or not the movement of the train at 
the time of the accident was switching and was, therefore, excepted 
from rule 60, was made by the pleadings, tried by the évidence, and 
was so material that it was submitted to the jury by the court, there 
is no escape from the conclusion that it was an error of law to with- 
draw from the jury the testimony of the conductor upon this issue. 

Counsel for the plaintifï called attention to the fact that Miller also 
testified that it was not customary in moving trains backward, as the 
Bristol train was moved at the time of the accident, to place a train- 
man or any one on the rear car for the purpose of warning trackmen 
or sectionmen working around the yards, and they argue that the ques- 
tion to Peterson, which was asked just before the motion to strike out 
Miller's testimony was made, was directed to this issue, and that it 
was the portion of Miller's testimony directed to this issue, and that 
alone, that was stricken out. It may be that in the thought of counsel 
and court at the time this motion was made this was the purpose and 
extent of the motion and of the ruling. But the question before us 
is not now what counsel and court thought about it, but what the mo- 
tion and the ruling meant to the jury. The pleadings, the évidence, 
and the charge hâve been read again in view of the contention of 
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Gotinsël upon tliis subject without finding any safe ground for holding 
either that the jury were told, or that they understood, that the motion 
granted did not withdravt from their considération just what it stated, 
and that was the testimony of "Miller given on Saturday af ternoon," 
and that testimony was ail the testimony he gave in the case. When 
an atternpt is made to limit the motion to part ôf his testimony, the 
question at once arises to what part, and there is nOthing in the record 
which answers it. Moreover, the question asked Peterson just before 
the motion was made was not directed, as is the part of Miller's testi- 
mony to which this court is asked to limit the motion, to the custom 
"for the purpose of warning trackmen or sectionmen working around 
the yards," but it called for the gênerai custom where trains were be- 
ing switched, as he had testified that this train was, regardless of the 
purpose of the custom. Our reluctant conclusion is that the record 
forbjds a limitation of this motion, and that the jury must hâve under- 
stood it to mean what counsel said when he made it and that the ruling 
upon it nécessitâtes another trial of this action. 

The court below overruled objections made at the trial of this case 
and to the charge of the court on the ground that the employer's lia- 
bility law of South Dakota was unconstitutional. Prior to the act of 
February 80, 1907, employers in South Dakota were not liable for in- 
juries or deaths of their employés which the latter's négligence con- 
tributed to cause nor for those caused by the négligence of their fellow 
servants, and this is still the gênerai law of that state. That statute 
of 1907 excepted from this gênerai law, which still governs the rights 
of ail other masters and servants in that state, commoh carriers and 
their servants, subjected the former to, and granted to the latter, causes 
of action foir injuries to the servants caused by the négligence of their 
fellow servants and for injuries to which their own négligence con- 
tributed> while no such liabilities were imposed upon other employers 
and no sUch rights were granted to other servants. The fourteenth 
amendmënt to the Constitution of the United States forbids any state 
to "deny to any person within its jurisdiction the equal protection of 
the laws." How may such législation escape this inhibition? The 
answer is, by classification, and the concession is f reely made that the 
Législatures of the states may lawfully classify the; subjects of their 
laws and make provisions applicable to one class of subjects that bave 
no application to another clàss. But the members of thèse classes may 
not be sélected arbitrarily without just or sound reason inhérent in 
their respective situations and circumstances relative to the subject- 
matter of the législation for the différence in the burdens imposed and 
the privilèges cohferred upon them by such a discrithinatory law. 

In the face of the constitlitional prohibition of unequal laws, there 
are three indispensable conditions to a çonstitutional imposition of lia- 
bilities or burdénS upon, or a çonstitutional grant of rights or privilèges 
to, thè mettibérs of one class that other members; of the State do not 
beàr or enjôyi' (1) There must bé such a différence between the situa- 
tion and cirçûrftstances of ail the menibèrs of the class and the situa- 
tion and circùmstârices of other members of the state in relation to the 
subjects df thè discriminatory législation as présents a just and natural 
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reason of necessity or propfiety for the différence made by the law in 
their liabilities and rights. While reasonable classification is permitted, 
without doing violence to the equal protection of the laws, such classi- 
fication must be based upon some real and substantial distinction, bear- 
ing a reasonable and just relation to the things in respect to which 
such classification is imposed; and classification cannot be arbitrarily 
made without any substantial basis. Arbitrary sélection, it bas been 
said, cannot be justified by calling it classification. Gulf, Colorado & 
Santa Fé Ry. Co. v. EHis, 165 U. S. 150, 155, 165, 17 Sup. Ct. 255, 
41 h. Ed. 666 ; Cotting v. Kansas City Stock Yards Co., 183 U. S. 79, 
107-112, 22 Sup. Ct. 30, 46 L. Ed. 92; Connolly v. Union Sewer 
Pipe Co., 184 U. S. 540, 559, 22 Sup. Ct. 431, 46 L. Ed. 679 ; South- 
ern Ry. Co. V. Greene, 216 U. S. 400, 30 Sup. Ct. 287, 54 L. Ed. 

rfiled February 21, 1910) ; Nichols v. Walter, 37 Minn. 264, 33 N. W. 
800 ; Lavallee v. St. Paul, Minneapolis & Manitoba Ry. Co., 40 Minn. 
249, 252,, 41 N. W. 974; State v. Loomis, 115 Mo. 307, 314. 22 S.. 
W. 350, 21 L. R. A. 789 ; Ballard v. Mississippi Cotton Oil Co., 81 
Miss. 507, 34 South. 533, 549, 62 L. R. A. 407, 95 Am. St. Rep. 476, 
(2) No person who does not belong to the class may be included there- 
in, and ail persons within the influence of the législation relative to the 
class must be treated alike thereby. (3) Ail who are in a situation and 
circumstances relative to the subject of the discriminatory législation 
indistinguishable from the situation and circumstances of the mem- 
bers of the class must be brought under the influence of the législation 
and treated by it in the same way as are the members of the class. 

"An act of class législation to stand in the face of the Constitution must in- 
clude ail who belong to the elass^not ail who bear slmllarity in some char- 
acteristics to those Included, but ail who cannot be distinguished from them 
in that particular characteristie which .iustlfies the act. And it must include 
none who do not belong to the class." Sams v. St. Ijouis & M. II. Co., 174 Mo. 
53, 73 S. W. 686. <591, 61 K R. A. 475 ; .Tohnson v. St. Paul & Duluth R. Co., 
43 Minn. 222, 224. 45 N. W. 156, 8 L. R. A. 419 ; Lodi Township v. State, 51 
N. J. Law, 402, 18 Atl. 749, 6 L. R. A. 56. 

It is évident from a casual reading of the three conditions which 
hâve been stated that, if either of them be disregarded, parties within 
or without the législative class must be deprived of the equal pro- 
tection of the laws, and the question at once arises : Does this stat- 
ute of South Dakota comply with thèse conditions ? 

The subject-matter of the statute is the liability of masters for in- 
juries to their servants caused by the négligence of their fellow serv- 
ants and for those to which their own négligence contributes. There 
is a Sound and natural reason why railroad companies should be liable, 
while other employers are not, for the injuries of their servants en- 
gaged in the opération of their engines and trains and in the construc 
tion and repair of tracks and roadbeds on which engines and trains 
are in opération and in any other like hazardous occupations, although 
those injuries are incurred by the négligence of fellow servants. It 
is that the occupation of thèse servants is more hazardous and more 
dangerous than that of servants in ordinary occupations, and that the 
fellow servants on whose care their safety largely dépends are so 
numerous and many of them are so distant from them in place or in. 
17'8F.— 40 
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work that they hâve little, if any, ojpportùnity to learn their characters 
for care aiid prudence. If the act under considération limited its bene- 
ficiaries to servants of this claSs, it might escape the ban of the Con- 
stitution and be sustained. But ît confers its causes of action upon ail 
the servants of ail comnion carriers, whether thèse servants are en- 
gaged in dangerous or in comparatively safe occupations, whether they 
are drivitig engines, operating- trams, and repairing railroad tracks, 
or makirtg tariffs, keeping bookiS, trying lawsuits, conducting or driv- 
ing strfeét cars, or stagecoaches, or cabs, or omnibuses, or wagons, load- 
ing and unloading drays or trucks, or operating a telegraph or a télé- 
phone or an express business, so that the danger of their occupations 
utterly fails to distinguish their situation and circumstances from those 
of the servants of other masters some of whom, like the servants in 
this législative class, hâve dangerous and others comparatively safe 
occupations. 

Ail wfho pursue the business of carrying passengers or goods or in- 
formation for hire for the public generally, railroad companies, ex- 
press cbmpanies, telegraph companies,' téléphone companies, street car 
companies, owners and operatofs of omnibuses, cabs, carriages, carts, 
drays, trucks, sleds, boats, and many other vehicles, are common car- 
riers. Hutchinson on Carriers (3d Ed.) §§ 58-69; Employers' Lia- 
bility Cases, 207 U. S. 463, 497, 38 Sup. Ct. 141, 53 L. Ed. 297. A 
little reflection upon the vast amourit of transportation conducted by 
cOmmon- carriers in taking passengers and goods to and from railroads 
and véssels and in carrying them ttirough parts of the country which 
the railroads do not reach makes the fact apparent that railroad com- 
panies constitute but a stnall percentage of the number of common car- 
riers, and convinces that a large proportion and probably a large ma- 
jotity bf al! the servants of ail common carriers are not engaged in 
any dajlgérous occupation whateyer. " Under this statute, if a book- 
keéper of any other servant of a ;cotïiroon carrier who is engaged in 
the performance of clérical duties in its gênerai offices, and such a 
servant of a merchantior manufacturer engaged in the same occupa- 
tion under the same circumstances, are each injured by the négligence 
of a lellow servant, the common carrier is liable for the damages bis 
servant sustained, while the merchant or manufacturer is exempt from 
any liability for the damages which his employé suffered. A girl 
working for a téléphone compaiiy iilay recover from it the damages 
she sustains through the négligence ôf her fellow servant which her 
own negli^hCè contributed to cause ; but a girl operating a téléphone 
for a hôtel keeper or a merchant àtid discharging the same duties un- 
der the sariie circumstaùces bas no remedy for her injuries. A com- 
mon carrier is liable for the injuriés of his servant engaged in loading, 
unloading, of driving à dray, a 'wagon, or a truck caused by the négli- 
gence of his fellow servant ; but a ttierchant or a manufacturer, or any 
other person, is exempt frOm liability for such injuries to his servants 
engaged in dbing the saine work undér the same circumstances. A 
telegraph bperator employéd by â' telegraph company may recover of 
his màster for injuriés oaiised by the négligence of his fellow servant 
which his OAlvn négligence contributed to cause; but a telegraph oper- 
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ator employed by a bank or a commission company to discharge the 
same duties under the sàme circumstances can recover nothing for 
such injuries. 

Illustrations might be multiplied indéfini tely; but thèse seem to be 
ample to show that this statute dénies the equal protection of the law 
to persons in the same situations and circumstances relative to the sub- 
ject-matter of this législation. There is no reason of necessity or pro- 
priety — there is no reason whatever that occurs to us — ^why a common 
carrier should be subjected to liability to his bookkeeper or to his 
clerk in his gênerai offices^ or to his driver or loader of his dray or 
truck ôr to any other of his servants tvho is not actually enga^ed in 
some such hazardous occupation as operàting engines or trains, or 
handling or working about machinery, while the merchant, the manu- 
facturer, and ail other persons are exempt from such liabilities to their 
servants engaged in the performance of the same work under the 
Same circumstances- And there is no just reason — nay there is no 
reason whatever that we can ascertain — why such servants of common 
carriers who are not engaged in any datigerous or hazardous occupa- 
tion should be granted.the right ànd privilège of recoveries from their 
masters for damages caUsedby the négligence o^ their fellow servants 
which their* own négligence contrîbuted to cause while the servants of 
other persons doing. the same work in the same situation and circum- 
stances are denied this right and privilège. The discrimination which 
this Stâtute Works violateà the indispensable conditions of a constitu- 
tiôhal classification. There is no différence between the situation and 
circumstances of ail the members of the class which the statute forms 
and thèse of ail other masters and servants in the state relative to the 
subjectrraatter of this législation that présents any natural or sound 
or just reason of necessity or propriety for the différence in their 
liabilities and rights it attempts to make, and it does not bring under its 
influence ail masters and servants who are in a situation and in cir- 
cumstances relative to its subject-matter indistinguishable from those 
of members of the class. Ail employés of those who are not common 
carriers who are engaged under similar circumstances in the same or 
similar occupations to those of the employés of common carriers that 
are not engaged in dangerous occupations are entitled to the same 
rights of .action and to the same privilèges that are granted to such 
servants of common carriers, and tlie déniai of them by this statute is 
a déniai of the equal protection of the laws. And ail common carriers 
are entitled to the same exemptions from liability to their employés 
who are not engaged in any dangerous occupation for injuries caused 
by the négligence of their fellow servants which their own neghgence 
contributed to cause that other employers enjoy. The statute deprives 
them of this exemption and thereby dénies to them the equal protec- 
tion of the laws. Because . there is no sound reason of necessity or 
propriety for the différence of liabilities and rights which this law 
makes between the members of the class it forms and the other mas- 
ters and servants in the state in the same situation and circumstances 
as members of the class, and because it does not include and subject 
to its provisions ail masters and servants in the state who are in the 
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same situîatibn and circumstances relative to the isubject-matter of the 
législation! as are members of the cla^s jt forms, the conclusion has 
been irresistibly forced upon our minds that this statute dénies to 
miany citizens the equal protection of the laws and violâtes the four- 
teenth amendmentto the Constitution. : 

Perhaps the ihost learned and exhaustive opinion upon this ques- 
tion is that of Chief Justice Whitfieldi in Ballard v. Mississippi Cotton 
Oil Co., 81 Miss. 507, 34 South. 533, 62 L. R. A., 407, 95 Am. St. 
Rëp, 476. Support for the conclusion which has been reached may be 
found in that opinion and in Gulf, Colorado & Santa Fé Ry. Co. v. 
Ellis, 165 U. S. 150, 155, 165, 17 Sup.Ct. 355, 41 L. Ed. 666; Cotting 
V. Kansas City Stock Yards Co., 183 U. S. 79, 107-112, 22 Sup. Ct. 
30, 46 L; Ed. 92; Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 
559, 560, 23 Sup. Ct. 431, 46 h. Ed. 679 ; Southern Ry. Co. v. Greene, 

316 u: S. 400, 30 Sup. Ct. 287, 64 h. Ed. , filed February 31, 1910 ; 

Lavallee V. St. Paul, MinneapoHs & Manitoba Ry. Co., 40 Minn. 249, 
251, 41 N. W. 974; IndianapoHs Traction & Terminal Co, v. Kinney, 
171 Ind. 613, 85 N. E. 964, 956, 957, 23 L. R. A. (N. S.) 711; Bed- 
ford Quarries Co, v. Bough, 168 Ind. 671, 674, 80 N, E. 539, 533, 14 
L. R. A. (N. S.) 418; Sams v. St. Louis & M. R. Co., 174 Mo. 53, 73 
S. W. 686, 689, 691, 61 L. R. A. 475; State v. Loomis, 115 Mo. 307, 
314, 23 S. W. 350, 21 L. R. A. 789; Johnson v. St. Paul & Duluth 
R. R. Co,, 43 Minn. 332, 233, 45 N. W. 156, 8 L. R. A. 419 ; Indian- 
apoHs Union Ry. Co. V. Houlihan, 167 Ind. 494, 60 N. E. 943, 945, 
946, 64 L. R. A. 787 ; Deppe v. Chicago, Rock Island & Pacific Ry. 
Co., 36 lowa, 52; Missouri Pacific Ry. Co. v. Haley, 35 Kan. 36, 35; 
Union Pacific Ry. Co. v. Harris, 33 Kan. 416, 6 Pac. 571. Counsel 
for the défendant in error hâve called attention to, and we hâve con- 
sidered, the facts that the national employer's liability act of June 11, 
1906 (34 Stàt. 332, c. 3073 [U. S. Cortip. St. Supp. 1907, pp. 891, 893, 
Supp. 1909, p. 1148]), créâtes a class that includes every common car- 
rier engaged in commerce among the states and in the territories and 
in the District of Columbia, that it was sustained so far as it related 
to the territories and the District of Columbia in El Paso & N. E. Ry. 

Co. V. Gutierrez, 215 U. S. 87, 30 Sup. Ct. 21, 54 L. Ed. , and that 

in Employers' Liability Cases, 207 U. S. 4S3, 493, 28 Sup. Ct. 141, 
53 L. Ed. 297, the Suprême Court dismissed the criticism that this 
law placed ail common carriers in a disfavored and ail its employés 
in a favored class with the remark that this considération concerned 
the expediency of the act, not the powèr of Congress to enact it. But 
the prohibition of the fourteenth amendment was not directed against 
and did not limit or aflfect the power of Congress. Its command is 
"no State shall make or en force any law which shall abridge the priv- 
ilèges or immunities of citizens of the United States, * * * nor 
deny to any person within its jurisdiction the equal protection of the 
• laws," and the cases in which the national employer's liability acts 
hâve been considered involved and hence decided no question of the 
violation of that amendment. It is, however, significant that when 
the Congress came to paSs Act April 23, 1908, c. 149, 35 Stat. 65 (U. 
S. Corap. St. Supp. 1909, p. 1171), in lieu of that of 1906, which had 
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been held unconstitutional so far as it related to commerce among the 
States, it restricted the class formed by that act to "every common 
carrier by railroad" engaging in interstate or other specified commerce 
and their employés. In the cases of Missouri Pacific Railway Co. v. 
Mackey, 127 U. S. 205, 210, 8 Sup. Ct. 1161, 32 L. Ed. 107, and Mis- 
souri Pacific Railway Co. v. Castle, 97 C. C. A. 124, 172 Fed. 841, 
cited by counsel for the plaintiff in error, the statutes under considér- 
ation limited the classes they formed to railway companies and their 
employés and did not attempt to include in them ail common carriers 
and their servants, the remark of Mr. Justice Field in the former case 
that it was "simply a question of législative discrétion whether the 
same liabilities should be applied to carriers by canal and stage coaches 
and to persons and to corporations using steam in manufactories" was 
obiter dictum, is not broad enough in its terms to cover ail common 
carriers and is not in accord with the later considered décisions of the 
Suprême Court in the Ellis' Case, 165 U. S. 150, 165, 17 Sup. Ct. 
255, 41 L. Ed. 666, and the Greene Case, 216 U. S. 400, 30 Sup. Ct. 
287, 54 L. Ed. (filed February 21, 1910), that: 

"It Is apparent that the mère fact of classification is not sufflclent to relieve 
a statute from the reach of the equality clause of the fourteenth amendment, 
and ttiat in ail cases it must appear not only that. a classification has been 
made, but also that it Is one based upon some reasonable ground — some dif- 
férence which bears a just and proper relation to the attempted classiflca- 
tion — and is not a mère arbitrary sélection." 

The most searching investigation and deliberate reflection hâve dis- 
closed no such reasonable ground for, no différence between those 
within and those without, the class formed by this South Dakota stat- 
ute which bears any just or proper relation to the classification at- 
tempted by it, and, tested by this rule of the Suprême Court, it cannot 
be sustained. 

Nor can this statute lawfully be limited by construction either in its 
terms or in its effect to railroad companies or to common carriers and 
their employés engaged in dangerous occupations, and be thus brought 
out from under the ban of the Constitution and sustained. That if 
the act had been thus restricted by the Législature that passed it it 
might not hâve been violative of the fourteenth amendment may be 
conceded, but is not decided. It is also true that where a statute is 
constitutional in part and unconstitutional in part, the former part in 
proper cases may be sustained, while the latter part fails. But indis- 
pensable conditions of such a resuit are: (1) That the constitutional 
part and the unconstitutional part are capable of séparation so that 
each may be read and may stand by itself (Baldwin v. Franks, 120 U. 
S. 679, 685, 686, 7 Sup. Ct. 656, 763, 30 L. Ed. 766) ; (2) that the un- 
constitutional part is not so connected with the gênerai scope of the 
law as to make it impossible, if it is sfricken out, to give effect to the 
apparent intention of the Législature in enacting it ; and (3) that the 
insertion of words or terms is not necessary to separate the constitu- 
tional part from the unconstitutional part and to give effect to the for- 
mer only. Allen v. Louisiana, 103 U. S. 80, 84, 26 L. Ed. 318 ; United 
States v. Reese, 92 U. S. 214, 218, 221, 23 L. Ed. 563 ; The Trade- 
Mark Cases, 100 U. S. 82, 99, 25 L. Ed. 550 ; United States v. Harris, 
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106 tJ. S.. 629, 641, 642, 1 Sup.Qt. 601, 27 h. Ed. 290; Virginia Cou- 
pion,, Cases (Poindexter v. Greçnbow) 114 U. S. 270, 3Cj, 5 Sup. Ct. 
903,,, 962, 29 h. Ed. 185; Spraigiie v. Thompson, 118 Ù. S. 90, 94, 6 
Sup' Ct. 988, 30 L. Ed. 115; Income Tax Cases (Pollock v. Farmers' 
Eoan & 'Trust Co.) 158 U. S. 601, 636, 15 Sup. Ct. 9l2, 39 L. Ed. 1108 ; 
Cella Comrhission Co. v. Bohlinger;78 C. C. A. 467, 471, 147 Eed. 419, 
423, 8 t. R. A. (N. S.) 537; Ballârd v. Mississippi Cotton Oil Ce, 81 
Miss. 507, 34 South. 554, 555, 62 L. R. A. 407, 95 Àm. St. Rep. 476. 

In United States v. Reese, 92 U. [ S. 214, 218, 221, 23 L. Ed. 563, 
Congress;^had enacted a lâw V^'^h présCribed punishment for the un- 
lawful refusai to accept votes from ail voters while its constitutional 
power was Hrn'ited to prèscribing the penalty for refusing to receive 
votes "on accourit bî the race, colôr, or previous çoridition of servi- 
tude of the voter." Thé contention 'of the governinent was that the 
act Was coàstitiitional as' to âlI ref ûsalé to receive votes on account of 
the race, cblor, etc., of thé voter, and that ît cbuld bé sustained to this 
extent ànd permittéd ,tp fail in other cases, becau^e the two classes of 
cases arid' the two portions of thè â'ct âp|)licable to'thenl were readily 
separable. But the àrgiihiéht' îàiled.xiPhe'SupreMàë Court said: 

"We are tli6refbrëdlreçtIy''eàlied-'(jpbfat(S 'décide Whethiejr a pénal statute, 
•Whleh la lu geiieral langvia^e broad ènôiagH to cover wrongful acts without 
à8 well aé Wiïhii the Coiistltutloûal jurisdiction; : cân be llmited by judioial 
'ooiisttuetiqn''êi us to imake It operàtë'Otilyf on that whieh Goiigresa mskf right- 
îxùïj ptohl'blt àrid puni^. ' Ftti? this purpoae, we miasttake thèse sections of 
the statute as they are. We are tiot able to rejeet a part iwhieh Is unconsti- 
tpljional, and retain the rem^Inder, becaus,e It is not possible to sépara te that 
which is uncohstitutionàl, lif iihete hé a.faiy sùch, froin thàt Which is noti The 
propose^ èffèot is ndt to be'atta'lned by striking ont or dlsregarding words thàt 
ffire.in the section, but-bj'jlnsçrtlngtliosetïiat are not novf . there. Each of the 
sections must standiasa whqle , or f ^U altogçthef,, The language is plaln. 
.ïhere is no rpom for constriiction, unléss ît be as to thé.êffect of the Constitu- 
tion. The qnestlori, thièri,' to fce determlned, ■ is whether we can introducê 
words of .limitation Into a pénal statute so as to make It spécifie, when, as 
eXpressed, ' it ts gênerai only,'?' ', i' -ii ■ }• -, ... ; ■;,, 

, în Tràde-Mark Cases,; 100, U.S.';^2,, 25; L. Ed. '550, Congress 'jios- 
séssed, the constitutional aiith'orify to prôtèct tradë-marlcs in intërstatié 
and foreign commerce^ and it èna'cted a statûtè which by its terms pro- 
tected tradeTfii^iiks in ail commerce. The court was urged to restric|: 
this law by çoristructiph.tç, ^rade-rriarks in mt'erstàte atid foreign com- 
merce and tp sustairi it. ..l$ut: itçited and quoted from the opinion in 
the Reese Case, and held the ac,t,unçoristitûtional. 
;,Tn Virginia Coupon Cases (Poiiidexter v. Greenhpw, 114 U. S. 270, 
à Sup. Ct. 903, 062, 29 E. Ed. ISS.th'ç' same argument was again met 
and overthro^yn with this déclaration, which was subsequently quoted 
and affirmed in Income Tax Cases (Pollock v. Farmers' Loan & Trust 
Co.) 158 U. Ô./at page 636, 15 Sup. Ct., at page 920 (39 L. Ed. 1108) : 

"It is undoubt^dly true that there may be cases where one part of a statute 
may be enforçed as constitutional, an(} another be declared inoperative and 
void, beeause linconstitutional ; but thèse are cases whère the parts are so 
distinctly separable that éacfi'can staàd'aldne, and where the court is able 
to see ànd tbi'dieciare that the Intentlbai of the Législature was that the part 
pronouneed vaUd should be enforceablç, even though the other part should 
fail. To hold othervise would be to substitute for the law intended by the 
Législature ope, they may lieyer h^vq b^en wllling by itself to enact." 
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Tn Spraigue v. Thompson, 118 U. S. 90, 94, 6 Sup. Ct. 988, 30 L. 
Ed. 115, the Législature of Georgia had enacted a statute which would 
hâve been valid if it had not contained certain unconstitutional ex- 
ceptions. The Suprême Court of that state sustained it upon the 
ground that the body of the act was readily separable f rom the excep- 
tions. The Suprême Court reversed that décision and said: 

"It was held, however, by the Suprême Court of Georgia, In the case now 
before us, that so much of the section as makes thèse illégal exceptions may 
be disregarded, so that the rest of the section as thus read may stand, upon 
the prlneiple that a separable part of a statute, which is unconstitutional, may 
be rejected, and the remainder preserved and euforced. But the insuperable 
difflçulty with the application of that prlneiple of construction to the présent 
instiince is that by rejecting the exceptions intended by the Législature of 
Georgia the statute is made to enact what confessedly the Législature never 
meant It confers upon the statute a positive opération beyond the législa- 
tive intent, and beyond what any one can say it would hâve enacted in vlew 
of the lUegality of the exceptions." 

The act of the Législature of South Dakota expressly includes with- 
in the same gênerai term "every common carrier engaged in trade or 
commerce in the state of South Dakota shall be liable to any of its em- 
ployés, or in case of his death to his personal représentative," carriers 
and employés in the constitutional and those in the unconstitutional 
class, those engaged in hazardous and dangerous, and those employed 
in comparatively safe occupations. The part of the statute applicable 
to the former class cannot be separated f rom that applicable to the 
latter class, so that each may be read and may stand by itself , because 
both classes are embodied in the gênerai words "every common car- 
rier" and "any employé" and are included in a single déclaration. The 
unconstitutional part cannot be eliminated f rom the law by striking 
out or disregarding any words or clauses of the act. That resuit can 
be attained only by introducing into the statute words of limitation 
which would expressly restrict the gênerai terms "every common car- 
rier" and "any employé" to common carriers using dangerous power 
and machinery and their employés engaged in dangerous occupations 
about them, a species of législation the courts are without the power 
to enact. United States v. Reese, 92 U. S. 221, 23 L. Ed. 563. Such 
a limitation would exclude from the opération of the act far the lar- 
ger number of the employers now within it and a large portion, proba- 
bly a majority, of the employés within it, and it is far from plain that, 
if it was the intention of the Législature that the law should hâve this 
effect, the legislators would hâve enacted it with such a limitation. 
Indeed, the fact that they made no such limitation, and that they ex- 
cepted none of the unconstitutional classes from the broad terms of 
the law, raises a conclusive légal presumption that they intended to 
make no such limitation or exception, and it would be judicial légis- 
lation for the courts to do so. Cella Commission Co. v. Bohlinger, 78 
C. C. A. 467, 473, 147 Fed. 419, 425, 8 L. R. A. (N. S.) 537; Omaha 
Water Co. v. City of Omaha, 77 C. C. A. 267, 147 Fed. 1, 12 L. R. 
A. (N. S.) 736 ; Madden v. Lancaster County, 12 C. C. A. 566, 572, 
65 Fed. 188, 194; Wrightman v. Boone County, 31 C. C. A. 570, 572, 
88 Fed. 435, 437; Union Central Life Ins. Co. v. Champlin, 54 C. 
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C. A. 20% aip, 116 Fed. 858, 860.; The statute cannot be restricte<î 
lawfully by construction to the constitutional cla^s because the part 
applicablçito that class is not separable; from the part applicable to the 
unconstitutional class so that each may be read and may stand by it- 
self, because it is not apparent that the Législature would bave passed 
the act if it had.been limited to the constitutional class, because the 
Législature excepted neither class, and the légal presumption is that 
it intended to eîfcept none, and because the statute cannot be restricted 
to the constitutional class by the élimination of words or clauses ; but 
this resuit ca,il be'attained only by the introduction into it of express 
words or terms. 

There are other questions of law urged upon our attention in this 
case; but, as they may not arise in another trial, no useful purpose 
would be served by discussing and deciding them now, for sufficient 
has been said and decided to détermine the validity of the présent judg- 
ment and to indicate the gênerai course of proceedings hereafter, and 
the judgment is, accordingly, reveit'sed, and the case is remanded to the 
court below with directions to grant a new trial. 



In re OREAR,t 

(Circuit <3durt of Appeals, Eighth Circuit February 23, 1910.) 

No. 97. 

Bankruptct (§ 143*) — Pbopebtt Passing to Trustée— Life Insurance Pol- 
iciES— "TbànSfbbbed. " 

Under Bankr. Act July 1, 1898, c. 541, § 70a (5), 30 Stat. 565 (U. S. 
Oomp. St. 1901, p. 3451), which provides that a trustée in bankruptcy 
shall be vested wlth the tltle of the bankrupt to ail property whlch he 
could "by any méans bave transferred," provided that, when any bank- 
rupt Bhall hâve any Insurance poliey whlch has a cash surrender value 
payable to hlmself or hls estate, he may pay such surrender value and 
retaln the poUcy, the provlso does not deflne and llmit what Insurance- 
policles shall pass to the trustée, but only excepts from property which 
wouïd otherwlse pass Insurance pollcies whlch bave a surrender value,^ 
on payraent to the trustée of such value. A pollcy whlch authorized the 
bankrupt to, nomlnate or change the beneficlary at will is property which 
he might hâve "transferred," and as such passes under such section to- 
hîs trustée, unlegs brought wlthhi the exception made by the provlso, al- 
though Itls In terms payable to a designated benefldary. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 201 ; Dec 
Dig. § 143."! 

For other définitions, see Words and Phrases, vol. 8, pp. 7064^7070; 
vol. 8, p. 7819.] 

PoUock, District Judge, dlssentlng. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District bi Missouri. 

In the matter of Def r Bros., a partnership, and Jacob W. Derr and 
Charles C. Derr, as individual^, bankrupts. On pétition by Celsus 
Orear, trustée, to review an ordér of the District Court. Reversed. 

*For otiier cases see same toplc & i mmw^ In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t RehearlDg denied Aprll 18, 1910. 
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Joseph A. Wright (Warren D. Harrts, on the brief), for petitioner. 
David Goldsmith, for respondent. 

Before VAN DEVANTER, Circuit Judge, and CARLAND and 
POLLOCK, District Judges. 

CARLAND, District Judge. This is an original proceeding to re- 
view in matter of law an order of the United States District Court for 
the Eastern District of Missouri, made January 35, 1909, reversing an 
order of the référée in bankruptcy made May 27, 1908. The facts 
upon which the questions of law arise are as follows: On January 28, 
1908, Derr Bros., a partnership composed of Jacob W. Derr and 
Charles C. Derr, were adjudged bankrupts, individually and as a firm. 
The petitioner, Celsus Orear, was duly appointed trustée of the estate. 
At the time of the filing of the pétition in bankruptcy and the adjudica- 
tion thereon, Jacob W. Derr had eight policies of life insurance upon his 
life for $2,500 each, issued by the Northwestern Mutual Life Insur- 
ance Company of Milwaukee, Wis. Four of said policies were issued 
January 37, 1906. Prior to the filing of the pétition in bankruptcy 
Derr had paid the annual premiums on each of the last-mentioned poli- 
cies for 2y2 years. The next annual premium on each of said pohcies 
became due July 27, 1908. The remaining four policies were executed 
and delivered by the insurance company to Derr May 5, 1906. Prior 
to the filing of the pétition in bankruptcy Derr had paid on thèse last- 
mentioned policies the annual premium for two years, and the third 
annual premium became due on June 5, 1908. Ail the policies were 
limited payment life policies. They each provided that after payment 
of premium thereon for three years or more, and upon a full and valid 
surrender of the policy, the insurance company would pay cash sur- 
render values of specified amounts. On June 5, 1908, the third annual 
premium on four pohcies amounting to $198.50 on each pohcy became 
due, and thèse policies provided for a cash surrender value of $385 on 
each policy. By the terms of the four other policies the third annual 
premium amounting to $193.85 on each policy became due July 37, 
1908, and thèse last-mentioned policies provided for a cash surrender 
value of $377 on each policy. Thèse surrender values were payable 
to Derr, the insured, irrespective of the beneficiary named in the 
policy. The aggregate amount required to pay the third annual pre- 
mium on the eight pohcies was $1,569.40. The aggregate amount of 
cash surrender values after the third premiums were paid was $3,048. 
The foregoing facts appearing to the référée by the pétition of the 
trustée, the following order was made by the référée: 

"That said bankrupt, Jacob W. Derr, forthwith exécute and deliver to the 
trustée of this estate a good and sufRcient written assignment conveying, as- 
slgnlng and transferring to said trustée ail his right, title and interest in and 
to, and ail rights, beneflts, privilèges and advantages accruing to hini under, 
eight certain policies of life insurance issued by the Northwestern Mutual 
Liife Insurance Company upon the life of said bankrupt, for the sum of $2,500 
each, being policies numbered 656496, 656497, 656498, 656499, and 660328, 
660329, 660330, 660331; and it is further ordered that said trustée pay or 
tender to the said the Northwestern Mutual Life Insurance Company, the an- 
nual premiums next accruing on said policies respectlvely, at and upon the 
dates when said premiums shall beeome due and payable upon said policies 
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respeetlyely; ând'it Isfurther ordere^ytbat If, within 30 days after the date 
o£ the payment of said premlums upori sald policies respectively, sald bank- 
rupt, Jacob W. Derr, or any beneflclary named in any of said policies, shall 
pay or càtige tip/be pald to the trustée 0(i thj.s estate the pum of money whieh 
under the ternis of such policy can be realized by sajd trustée upon a sur- 
render of such policy, then sald trustée shall reasslgn and release such pol- 
icy, or any iwlldes In respect of whieh payments are so made, to sald bauk- 
rupt, and dellver the same to hlm f ully discharged f rom any and ail elaims 
of said trustée;: and it is further ordered that in the event sald bankrupt 
or said beneflciarles shall fail or neglect to avail themselves of the right to 
secure a reàssigniiieht of said pollclesj ot any of them, Iti the manner here- 
inbefore specifled, then said trustée itall thereupon surrender such policy, 
or policies, to the Northwestern Mutual life Insurance Company, and col- 
lect from said oômpaîiy the cash surrender value thereof, as provided In 
said policies respectively." 

The above order on pétition of the bankrupt, Jacob W. Derr, was 
certified by the feferee to the District Gourt for review. The District 
Court set aside said order, and its action in so doing is now before lis 
for review. It is conceded that at the time of the filing of the pétition 
in bankruptcy, January 7, 1908, the insurance policies, neither by their 
terms nor by any Concession or practice of the insurance company, had 
any cash surrender value. The question of law arising upon the record 
is this: Did the insurance poHciespass to the trustée by the adjudica- 
tion in bankruptcy? If they did, then the trustée held the contracts in 
the same manner as a receiver, and if the référée, representing the 
LJnited States District Court, should be of the opinion that it vi^ould be 
for the best interests of the bankrupt estate that the contracts be per- 
f ormed in whole or in part, he could yery properly authorize the trustée 
to do so. It is to be presumed that if any question should arise in 
regard to the payment of individual and firm creditors the assets of 
the bankrupt estate would be marshaled as provided by lavir. 
' Section 70 of the bankruptcy act. provides that: 

"The trustée of the estate of a bankrupt upon bis ap^intment and quall- 
flcatlon * • *.' shall be vested by opération of law wlth the title of the 
bankrupt as of the date he was adjudged a bankrupt except insofar as it is 
to propçrty whiçh (s exempt, to ail (J) documents relatlng to bis property; 
* * * (3j powers whlch he riiii^t havé exerclsed for hls own beneflt but 
not those whlch hemlght bave exërcised for sonie other person; * • * 
(5) property whieh prlor toi the flliBg::9f the pétition he could by any means 
hâve transferred .or whieh pii^t Ijiave, been levied upon and sold under ju- 
diçial process agains;t him; I*rQyided, , that when any bankrupt shall hâve 
any Insurance jioliey whîch h'fts a cash surrender value payable to himself, 
hls estate, or péi-Bonal represeritàtiveSi he iiiay within tblrty days after tbe 
éaish surrender value, has beeh: aseeittainled and stated to the trustée by the 
company issuing the same, pa,y, <>r,; secure to the trustée the sum so ascer- 
tained and stated and continue to hoid, pwn, and carry such policy free from 
the elaims of the creditors partlcipa:tiiik in the distribution of hls estate un- 
der tbe bankruptcy. ^roceedlngs, btherwisé the policy shall pass to the trus» 
tee as assets." Act July 1, 1898, c. '541, 8fr Stat. 565 (U. S. Comp. St. 1901, p. 
IS451); ■■ ■- -,■ . ,' ..:• ;:■ . ";. ;•:, 

i.i-W'Ê think the District Court fellrintoerror in holding that the poli- 
des of instirarice did nOt pass to thé trustée. Its jtidgment that they 
did not pas,s wa:^ b?LS,ed upon thë, eirônèous; proposition that the pro- 
viso in section 70, above quoted, ; d^^fined and limited what insurance 
policies should pass. Whereas, thc'true construction to be given to 
said proviso requires us to'hold that it simply excepts from the prop- 
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erty of the banKrupt, which woilld otherwise pass to the trustée under 
the other provisions of section 70, policies of insurance which havC a 
cash surrender value, either by the terms of the policy or by the conces- 
sion of the insurance company. This construction was placed upon the 
proviso in the following cases : In re Slingluff (D. C.) 106 Fed. 154 ; 
In re Welling, 113 Fed. 189, 61 C. C. A. 151 ; In re Coleman, 136 Fed. 
818, 69 C. C. A. 496; In re Mertens (D. C.) 131 Fed. 972. The Su- 
prême Court of the United States in Hiscock v. Mertens, 305 U. S. 
203, 27 Sup. et. 488, 51 L. Ed. 771, decided nothing contrary to the 
position hère taken. The Suprême Court in the case mentioned de- 
cided that in order that the bankrupt should hâve the benefit of the 
proviso in section 70, it was not necessary that the insurance policy 
should in terms provide for a cash surrender value, but that it was sufïi- 
cient to bring the poHcy within the proviso if, by the concession or 
practice of the company issuing the same, it had a cash surrender value. 
Neither is there anything in Holden v. Stratton, 198 U. S. 303, 35 
Sup. Ct. 656, 49 L,. Ed. 1018, which in any way conflicts with our views. 
In that case the Suprême Court held that the proviso in section 70 did 
not in any way modify or coritrol section 6 of the same act relating to 
exemptions. Subdivision 5 of section 70 spécifies as property the title 
to which will vest in the trustée : 

"Property which prlor to the filing o( the pétition he (bankrupt) could by 
any means hâve transfeired or which might hâve been levied upon and sold 
under judicial process against him." 

Subdivision 25, § 1, of the Bankruptcy Act, provides that the word 
"transfer" "shall include the sale and every other and différent mode of 
disposing of, or parting with property, absolutely or conditionally as 
a payment, pledge, mortgage, gift or security." AU of the policies of 
insurance in controversy contained the following provision : 

"The insured may nominate a beneficiary or benefieiaries hereunder, and 
may also change any beneficiary or benefieiaries nomiuated by him or nauied 
in the policy." 

Under this provision the insured was unequivocally given the right 
and power to change the beneficiary in each policy without the concur- 
rence of the beneficiary named in the policy and even against the will 
of such beneficiary. Not only so, but this power was one which he 
cquld exercise for his own benefit. To illustrate : He could bave bor- 
rowed money and hâve changed the beneficiary so that the lender 
would hâve held the policy as security for the repayment of his money. 
Healso could hâve exercised this power so as to hâve secured indul- 
gence from an existing créditer. He further could hâve exercised 
this power so as to bave made the policy payable to his own estate. 
He still further could hâve exercised this power by naming as the 
beneficiary some trustée for ail his creditors. See Atlantic Mut. Eife 
Ins. Co. V. Gannon, 179 Mass. 391, 60 N. E. 933. 

Of the case of Central Nat. Bank v. Hume, 138 U. S. 195, 9 Sup. 
Ct. 41, 33 E. Ed. 370, it is enough to say that the policies there in 
question did not empower the insured to change the beneficiary, but 
contained provisions to the contrary, as is shown by the statement pre- 
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ceding tljft opinion. • Neithet did the policy in Gqrdon v. Ware Na- 
tional Baitik,|iereinafter citedy §Q çmpower the insufed. 

In the case df Gordon v. Ware ,Natîoûal Bank, 132 Fed. 444, 65 C. C. 
A. 580j fi'î'iL.H, A. 550, this court in ah opinion whereall the cases are 
cited hfel,di that the owner of a poUcy: of insurance may lawfuUy and 
in good iaith asfiign the game to a cfeditorwho has no insurablè interest 
in the assigner tosecure the paymentof a debt, and that o.ftj default of 
paymént the cr«ditor.may foreclose the pledge and sell the pohcy at 
judicial saki : It, necessarily resujts from this state of the law that 
Jacob W. Derr, prior to the fihng of the pétition in bankruptcy, could 
hâve transferred to one or more of-his creditors the itisurance policies 
in question.to secure thepayment ofihis debts. This being so, the pol- 
icies were propérty which,under section 70, subd. 5, aljove mentioned, 
passedi to thci trustée upon' the adjudication of Derr as a bankrupt. 
Whether or not pohcy No. 6564%, ,which is expressed therein to be 
for the beneSt'of the wife Of the.insûred, is to be regarded as exempt 
under section 7895, Rev. St. Mo. 1899 (Ann. St. 19,06, p. 3749), and 
whether or, not anythingi hàs occurred to avoid an exemption of the 
policy under that statuts, are ; questions which were not in any manner 
presented be fore the référée or the District- Court, and hâve not been 
presented ift this court; so we leave them undecided. The United 
States District Court for the Eastern Division of the Eastern District 
of Missouri is therefore directed to vacate its judgment of December 
19, 1908, reversing the order of the référée made Ma): 21, 1908, and 
enter a judgment affirming the same, but without préjudice to the right, 
if any, of the wife of the bankrupt tb claim the policy expressed to be 
for her benefit as an exemption under the state statute before men- 
tioned. ' 

POLLOCK, District Judge (dissenting). By the foregoîng opinion 
of my associâtes it is determined'each and ail of the 8 policies of in- 
surance involvèd herein, which are 10 payment lif e contracts, under 
the provisions of section 70a, of the bankruptcy act, by opération of 
law, as of the date of the adjudication (January 28, 1908), passed to 
the trustée in. bankruptcy, withlikeeffect as though governed by the 
terms of the proviso f ound in the section, and this notwithstanding the 
admitted fact that neither of said policies at the date of the adjudica- 
tion had either by virtue of the terms of the contracts themselves, or 
by reason of a custom of the compàny issuing them, any surrender 
value whatever. And thesame principles of the law are applied to 
each and ail of the several différent contracts, notwithstanding the fur- 
ther fact that in one the wifè of the însured is named as beneficiary, 
and in each of three others a sistér of the insured is so nâmed, and in 
the four remâining no beneficiary is named, but by the terms of the 
contracts the power is reserved to the assured to appoint or change 
beneficiaries thereof at will. And this ruling is made in the absence 
of the beneficiaries, wife and sistèrS of the insured, f rom the record, 
on application of the trustée to the court for instructions as to his du- 
ties in référence thereto. 
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With this détermination I do not agrée. The statement of a few 
gênerai principles àdmitted by ail may serve to elucidate my reasons 
therefor. 

It is common knowledge that the rights of ail parties in interest 
in the estate of a bankrupt become fixed and are determined by the 
status of such parties at the date of the adjudication. Whatever the. 
bankrupt may thereafter earn or whatever property rights he may 
thereafter acquire, do not pass to the trustée; but remain with him. 
Whatever debts he may thereafter contract may not be liquidated f rom 
assets of his estate in the hands of his trustée. The purpose of sec- 
tion 70a of the bankruptcy act is to define what property or rights of 
property possèssed by a bankrupt at the date of the adjudication by 
Opération of law pass to the trustée for the benefit of creditors. By 
the true construction of this section and its proviso, ail property, by 
the laws of the state in which the bankrupt resided and the proceedings 
are instituted, exempt from subjection to the claims of the creditors, is 
exempt from the opérations of the bankruptcy act. Policies of Insur- 
ance held by the bankrupt having a cash surrender value pa)'able to 
himself, his estate, or his représentatives, but not by the laws of the 
state exempt, pass to the trustée, unless, within 30 days after the cash 
surrender value is ascertained by the company issuing them and stated 
to the trustée, there be paid or secured to him for the estate in his 
hands the cash surrender value found and stated by the company. 
Holden v. Stratton, 198 U. S. 202, 25 Sup. Ct. 656, 49 L. Ed. 1018 ; 
Hiscock V. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 771 ; 
Steele v. Buel, 104 Fed. 972, 44 C. C. A. 287. 

As it stands àdmitted the policies of Insurance in dispute did not at 
the date of the adjudication hâve any surrender value whatever, it is 
quite too cleâr for argument they did not fall within the terms of the 
proviso found in the section. Therefore, in the light of the principles 
above stated, of necessity, the policies must be found to hâve been 
either such property or property rights of the bankrupt, at the date of 
the adjudication, as, by opération of law, passed absolutely to and 
vested in the trustée of the bankrupt estate for the benefit of creditors, 
or to hâve been, by virtue of the laws of the state of Missouri, or from 
their very nature, such contract rights as did not vest in the trustée, 
but remain outside the opération of the act, to be carried out and per- 
formed for the benefit of the beneficiaries according to their terms. 

To my mind, the middle ground taken by the référée, and approved 
in the foregoing opinion, is whoUy untenable, for it détermines rights 
of the parties in policies of Insurance having no surrender value what- 
ever, and for this reason not touched by the terms of the proviso, to be 
within its. application. 

In so far as the exemption laws of the state of Missouri, where the 
bankrupt and his beneficiaries in the policies resided prior to the in- 
stitution of the bankruptcy proceedings, and where the bankruptcy 
proceeding was instituted, are concerned, section 7895, Rev. St. 1899, 
of the state, in force at the time of the adjudication, provides, as fol- 
lows: 
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"Auy poUcy of Insurance heretofore or hereafter made by any Insurance 
Company on th* llfe ot any person, e3a>rcsBed to be fpr jHie beiieflt ot the wife 
of the Insured, shall Inure to her séparate beneflt, Independently of the cred- 
Itors, execntors and admlnlstrators of the husband: Prorlded, however, that 
In thé' évéàt àt the death or dlvorcement of the wlfé Wéfore the decease of 
the husband, he shall hâve the right to deslgnate another beneflciary, upon 
written noti^ife to the company, but such notice shall ifot be effected unless 
Indorsedupon the pollcy by the président or vice président and secretâry of 
the comj^ny liEsulng the pollcy. But when the premiums' paid In any year 
out of thé f uhdti or property of the hUsband shall erceed the sum of flve hun- 
dred dollars, iauch eiemptlons froaij.ijuch clalms shall not apply to so much 
of sald premiïuns so pald as shall )bie In excess of flve hundred dollars, but 
such excess sball Inure to the beneflt of his credltors." 

As the bcmeficiary in policy No. 656496 is the wife of the insured, 
and as thé annual premium paid on this policy is only $193.85, while 
such Gontention is not made on the briefs and in the argument of so- 
licitors for the bankrupt, yet I am at a loss to understand on what 
ground, in the light of the f pregoing authorities, the trustée may claim 
or take any interest whatever in this policy, and shall theref ore leave it 
out of any further discussion. 

As to the remaining policies I find no law of the state by the terms 
of which they may be clajmed as exempt. The question, theref ore, is, 
Are they such property of the bankrupt as by the adjudication passed 
to the trustée Under the provisions of section ^Oa of the act, and may 
it be so determined on this application of the trustée in the absence 
from the record of the sisters of the bankrupt, beneficiaries inpolicies 
Nos. 656497 t9 656499, inclusive? There can be no question but that 
the sisters bf the bankrupt hâve an insurable interest in his lif e. Lord 
V. Dali, 12 Mass. 115, 7 Am. Dec, 38.' Theref ore, in so far as the poli- 
cies in which the sisters are named as beneficiaries are concerned, the 
question presented is, Do sucli cpntracts, having no surrender value 
at the date of, the adjudication, represent accumulated property rights 
of the banki-Upt, which, by opération of law, passed to the trustée, 
freed from any daim thereto by the beneficiaries, or do they represent 
money expended by the bankrupt to indemnify his sister beneficiaries 
against losé which may be by them sustained shall they outlive the 
bankrupt, . on the happening of the contingency of his death. The 
foregoing opinion proceeds on the theory the policies in dispute at the 
date of thè àdjuidication represent property rights ôf the bankrupt ac- 
cumulated by his payment of annual premiums, which, by opération of 
law, passed to the trustée, beeause, as held, the bankrupt, prior to the 
filing of the pétition in bankruptcy might hâve "transferred" them, as 
that Word is einployed in the bankruptcy act, and the case of Gordon v. 
Ware Nat. Bank, 132 Fed. 444, 6S C. C. A. 580, 67 h- R. A. 550, is 
cited m support of this holding. Ah examinatioJt of that case, how- 
ever, will disclose the question hère presented was not involved therein 
nor determined thereby. In that case the policy of which the proceeds 
was in dispute was written oU the life of Gordon for the benefit of his 
wife, if she should survive him, if not, for the benefit of their children. 
After the premiums required by the tèrms of the policy to be paid had 
been paid, both the assured.and his wife, as beneficiary, executed an 
issignment of the policy by way of pledge to the German Bank to se- 
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cure a debt of the insured. The bahk brought suit against the insured 
and his wife to procure a decree foreclosing the pledge and for sale of 
the property in satisfaction of the debt due the bank, secured such de- 
cree, under which the policy was sold and delivered. The insured died 
before his wife. The contest in that case arising over the proceeds 
of the pohcy was between the administrator of the estate of the wife 
and an assignée of the purchaser at the foreclosure sale. The question 
determined was as to the right of such assignée, having no insurable 
interest in the life of Gordon, to receive the proceeds. Hère the sis- 
ters as beneficiaries under the policies hâve executed no transfer of 
their rights. They hâve been neither consulted nor brought into this 
litigation. At the date of the adjudication the insurance company is- 
suing the policies had in its possession no money or property of the 
bankrûpt which, either according to the terms of the contract, or f rom 
its customary manner of transacting business with its policy holders, 
would be returned to any one. It had the absolute right at that date 
to retain every dollar theretofore paid it by the bankrûpt as its own 
property. True, the amounts theretofore paid by the bankrûpt as 
premiums represent more than an amount sufficient to indemnify the 
beneficiaries from loss of their insurable interest during the time the 
policies had remained in force and this for two reasons; (1) The 
policies are 10 payment contracts instead of natural life; (3) because 
the risk insured against increased as the âge of the insured increased. 
Hence, the company having coUected more than the amount required 
to protect it against the risk assumed while the policies had been in 
force, after payment of the third annual preraium, contracted to re- 
turn to the insured on the surrender of the policies and ail claims 
thereunder, which included the rights of the beneficiary, a portion of 
the amount theretofore paid by the bankrûpt and thus relieve itself 
of further risk of liability, but this agreement was, as said in Hiscock 
V. Mertens, supra, "the resuit of the âge of the policy, and cannot be 
a test of other policies or of the construction of the law." It is this 
contract right of the bankrûpt with the insurance company made for 
the benefit and protection of his sisters, on which, at the date of the 
adjudication, the insurance company would not and could not be com- 
pelled to pay any amount whatever to any person to which on the hap- 
pening of the contingency that the insured should live until the date of 
the third annual payment of premium, and it should be then paid, 
which is held to constitute an asset of the estate, and by opération of 
law to bave passed to the trustée as against not only the bankrûpt but 
the beneficiaries in the policies. If this ruling be found the correct 
one, in reason, it must arise either from the absolute right of the in- 
sured by his own act and without the consent of his beneficiaries to 
assign and transfer his property rights in the policies held at the date 
of the adjudication, or from the exercise of some power reserved by 
the bankrûpt in accordance with the terms of the contracts which 
passed to and vested in the trustée to be exercised by him under the 
provisions of section 70a of the bankruptcy act. By référence to the 
contracts it will be found no power of assignment or transfer is re- 
served to the bankrûpt. The f orra and manner of assignments or 
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transférs oî thè policies is left to the parties îii interest to be exercised 
undèr the gênerai principles of the lavv. On this subject the contracts 
provide, as follows: 

"Asslgnments. If this policy be aissigned a duplicate of the assigiiment 
shall, within thirty days, bç giyen to the company and satisfactory proof of 
assignée'» interest I)e produced ou making claim. The çompçiny in recelving 
or filing any assigimient will not assume any responsibility for the validity 
thereof." 

As no such power of assignraent was reserved in the contracts them- 
selves resort must be had to the principles of the law to ascertain 
whether the insured might by his own act, withont thè consent of the 
beneficiaries, assign or transfer the policies. In Central Nat. Bank v. 
Huriie, 128 U. S. 195, 9 Sup. Ct. 41, 32 h- Ed. 370, which was a con- 
test between the beneficiaries in certain policies of instirance and the 
creditors of the insured who while insolvent had paid the preminms 
thereon, Mr. Justice Fuller, delivering the opinion of the court, among 
other things, said : 

"Marine and tire insuranee is considered as strictly an Indemnity ; but 
while this is not so as to life Insurance, whlch is simply a contraet, so far 
as the Company is concerned, to pay a certain sum of moneyupon the occur- 
rence of an event which is sure at some tlme to happen, In considération of 
the payment of the premiums as stipulated, nevertheless the contraet Is also 
a contraet of indemnity. * * * We thiuk it cannot be doubted that In 
the instance of contracts of Insurance with a wife or children, or both, upon 
their insurable interest in the life of the husbaud or father, the latter, while 
they are living, can exercise no power of disposition over the same without 
their consent, nor has he any Interest thereln of whlch he can avait himself, 
nor upon his death liave his Personal représentatives or his creditors any 
interest In the proceeds of such contracts whlch belong to the beneflciaries 
to whom they are payable. It Is indeed the gênerai rnle that a policy, and 
the money to become due under it, belong, the moment it is issued, to the 
person or persons named in it as tbe beneflciary or beneflciaries, and that 
there is no power in the person procuring the insuranee by any act of his, by 
■deed or by will, to transfer to any other person the Interest of the person 
named. Bliss on Life Insurance (2d Ed.) p. 517 ; Glanz v. Gloeckler, 10 
.111. App. 484, per McAllister, J. ; Id., 104 111. 573 [44 Am. Rep. 84] ; Wilburn 
V. Wilburn, 83 Ind. 55; Ricker v. Charter Oak Ins. Co., 27 Minn. 193 [6 N. 
W. 771, 38 Am. Rep. 289] ; Chartelr Oak Life Ins. Co. v. Brant, 47 Mo. 419 
[4 Am. Rep. 328] ; Gould v. Emerson, 99 Mass. 154 [96 Am. Dec. 720] ; Knick- 
erbocker Life Ins. Co. V. Weitz, 99 Mass. 157. * * » 

"Concedlng, then, in the case in hand, that Hume paid the premiums out 
of his own money, when insolvent, y et, as Mrs. Hume and the children sur- 
vived him, and the contracts covered their insurable interest, it is difflcult 
to see upon what ground the creditors, or the administrators as representing 
them, can take away from thèse dépendent ones that v^rhich was expressly 
secured to them in the event of the death of their natural supporter. The 
Interest insured was neither the debtor's nor his creditors'. The contracts 
were not payable to the debtor, or his représentatives, or his creditors. No 
fraud on the part of the wife, or the children, or the Insurance company, 
is pretended. In no sensé was there any gift or transfer of the debtor's 
property, unless the amounts paid as premiums are to be held to eonstltute 
such gift or transfer. This seems to hâve been the view of the court below; 
for the decree awarded to the cornplainants the premiums. paid to the Virginia 
company from 1S74 to 1881, inclusive, and to the other companies from the 
•date of the respetetive policies, amounting, wlth interest to January 4, 1883, 
to the sum of $2,696.10, which sùm was directed to be paid to Hume's ad- 
ministrators out of the money which had been paid Into court by the Mary- 
land and Conneeticut Mutual companies. 
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"But, even though Hume pald' this money eut of hla own fiffids when In- 
«olvent, and if sueh payment were withln the statute of Elizabetli, this would 
not give the creditors any iHterest in the proceeda of the policies, which be- 
longed tp the beneflciaries for the reasons already stated. Were the cred- 
itors, then, entitled to recover the premiums? Thèse premiums were paid 
by Hume to the Insurance companles, and to recover from them would re- 
quire proof that the latter participated In the alleged fraudulent intent, 
which i3 not claimed. Cases might be imagined of the payment of large pre- 
miums, out of ail reasonable proportion to the known or reputed flnancial 
condition of the person paying, and under circumstances of grave suspicion, 
which might Justify the Inference of fraud on creditors in the withdrawal of 
such an amount from the debtor's resources ; but no élément of that sort 
exista hère. The premiums form no part of the proceeds of the policies, 
and cannot be deducted therefrom on that ground. Mrs. Hume Is not shown 
to hâve known of or suspected her husband's insolvency, and if the payments 
were made at her instance, or with her knowledge and assent, or if, wlth- 
out her knowledge, she afterwards ratifled the act, and claimed the jjeneflt, 
as she might rightfuUy do (Thompson v. Amer. Ins. Co., 46 N. Y. 674), and 
as she does (and the same remarks apply to the children), then bas she there- 
by received money which ex aîquo et bono she ought to return to her hus- 
band's creditors, and can the decree against her be sustained on that ground?" 

In that case it was held notwithstanding the admitted fact that the 
premiums paid in keeping in force the contracts of insurance were paid 
by Hume out of his property while insolvent, yet the proceeds of the 
policies passed to the beneflciaries, and were not recoverable by the 
creditors. This case would seem to be conclusive of the right of the 
bankrupt to hâve transferred the policies in dispute by his own act 
without the consent of his beneflciaries unless such power is reserved 
to him by the terms of the contracts themselves, the exercise of which 
power passed to the trustée under the terms of the bankruptcy act. 
By référence to the contracts found in the record it will be seen the 
only power reserved by the bankrupt which he might exercise at will 
was the power of nominating and changing the beneflciaries in the 
policies. Did such a power reserved by the bankrupt under the pro- 
visions of the bankruptcy act at the date of the adjudication pass to 
the trustée to be by him exercised at will ? If so, it is clear he might, 
as against the beneflciaries and the insurance companies issuing the 
policies, substitute a représentative of the creditors, and thus continue 
the payment of the annual premiums if permitted by the court, until 
the death of the insured, or until such time as the policies would hâve 
a cash surrender value, then surrender the policies and receive such 
cash surrender value. Section 70a of the bankruptcy act provides, in 
substance : 

"The trustée of the estate of a bankrupt upon his appointment and qualifica- 
tion * * * shall be vested by opération of law • * * as of the date 
he (the bankrupt) was adjudged a bankrupt (3) powers which he (the bank- 
rupt) might hâve exercised for his own beneflt but not those which he might 
hâve exercised ior some other person." 

Is the power reserved by the bankrupt in thèse contracts of insur- 
ance of nominating and changing his beneflciaries such a power as he 
might hâve exercised for his own beneflt, but not such as he might 
hâve exercised for the beneflt of some other person? The policies in 
dispute are not endowment policies. They are life policies. There- 
fore, are payable only after the death of the insured. How, therefore, 
178 F.— 41 
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in the very nature of things, could the bankrupt exercîse this reserve 
power f or hiS pwn betiefit, or by its exercise vest himself with an estate 
in the pr<K;eeds payable after his deàth. However this may be, it is 
quite cîeartiie bankrupt eould hâve exercised the power reserved for 
the benefit of any one having an insurable interest in his life, and as 
he cbuld exercise the power for the benefit of another having an insur- 
able interest in his life, under the very terms of the act in question, it is 
clear such power did not by opération of law, as of the date of the ad- 
judication; pass to the trustée to be by him exercised. As bearing on 
this question, see Sugden on Powers (3d Am. Ed.) vol. 1, pp. 225, 226 ; 
In re Rose, L. R. 2 Ch. 348; Simpson v. Bathurst, L. R. 5 Ch. App. 
202, 

it fbllows, I think, the policîes in dispute in which the sisters are 
named as beneficiaries, and Which at the date of the adjudication had 
no cash surrender value whateyer, do not represent such accumulated 
property interests of the bankrupt as he might, prior to the filing of his 
pétition in bankruptcy, by his' own act, without the consent of the 
beneficiaries, by any means, hâve transferred, or such as might hâve 
been seized on process issued out of judicial proceedings brought 
against him. On the contrary, I am of the opinion ail bénéficiai inter- 
est in such policies at the date Of the adjudication resided in the sister 
beneficiaries, and would there continue to réside, until, in accordance 
with the terms of the contracts, the assured had exercised the power 
reserved to himself of changihg his beneficiaries, or until the contracts, 
being by the payments of annual premiums kept in force, and having 
attained such âge as to possess a cash surrender value, they should, 
with the consent of the beneficiaries, be surrendered by the assured in 
exchange for such cash surrender value. For, it must be thought, the 
Congress in limiting the character of insurance policies, not by the 
laws of the state exempt, which pass to the trustée by virtue of the 
proviso contained in section ^Oa of the act, not alone to such policies as 
at the date of the adjudication: hâve a cash surrender value, but to such 
only as possess a cash surrender value payable to the insured bank- 
rupt, his estate, or his Personal^ représentatives, made such limitation in 
récognition of the settled prinçiples of the law that as to those policies 
not having such cash surrender value, purchased and carried by the 
insured as indemnity to those having an insurable interest in the life 
of the assured bankrupt named as beneficiaries in the policies, such 
persons, and not the insured bankrupt, are the parties beneficially in- 
terested therein. 

The view expressed by the majority of the court of necessity must 
resuit in passing ail contracts of msurance (not exempt by the laws of 
the state) to the trustée in bankfuptcy as of the date of the adjudica- 
tion, notwithstanding the fact they may possess riot a dollar of value to 
the estate, and the unhappy bankrupt may by opération of natural laws 
hâve come into, that state of health which absolutely precludes the 
possibility of his procuring further protection for those dépendent 
upon him. A view of the provisions of the bankruptcy act so futile of 
good, yet so fraught with disastrous results to an honest debtor and 
his innocent dependents, has not heretofore been taken by the courts 
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of thifs country. As said by Mr. Justice White in delivering the opin- 
ion of the court in Holden v. Stratton, supra : 

"As section 70a deals only with property which, not belng exempt, passes 
to the trustée, the mission of the provlso was, in the interest of the perpétua- 
tion ol pollcles of life Insurance, to provide a rule by whlch, where sncli 
polides passed to the trustée because they were not exempt. If they had * 
Burrender value, thelr future opération could be preserved by vestlng the 
bankrupt wlth the privilège of paylng such surrender value, whereby the 
policy would be withdrawn out of the category of an asset of the estate. That 
Is to say, the purpose of the provlso was to confer a l>eneflt upon the Insured 
bankrupt by limltlng the character of the Interest in a nonexempt life Insur- 
ance policy whlch should pass to the trustée, and not to cause such a policy 
when exempt to become an asset of the estate. When the purpose of the 
provlso is thus ascertalned It becomes apparent that to maintaln the con- 
struction which the argument teeeks to afflx to the provlso would cause It to 
produce a resuit diametrically opposed to its spirit and to the purpose It 
was Intended to subserve." 

I am therefore of the opinion the policies under considération, pay- 
able to the sisters of the bankrupt as beneficiaries, did not, by opération 
of law, pass to the trustée as assets of the estate in bankruptcy, but re- 
mained the property of the beneficiaries therein named. That the 
power reserved by the bankrupt of nominating and changing benefi- 
ciaries in the policies was not such a power as might hâve been exer- 
cised for his own benefit, but might hâve been exercised for the benefit 
of another, therefore the exercise of such power did not, under the 
terms of the act as of the date of the adjudication, pass to the trustée 
for the benefit of the estate in his hands. 

In so far as the four remaining policies. Nos. 660328 to 660331. are 
concerned, in which the bankrupt had not at the date of the adjudica- 
tion exercised the power reserved of appointing a beneficiary, and as 
the sums of money expended by the bankrupt in making payment of 
annual premiums were not expended for the purpose of procuring in- 
demnity to any one having an insurable interest in his life, and as the 
interests of no third person hâve attached, I see no reason why any 
amount which may be obtained theref rom may not be made available 
to the estate in bankruptcy from payment by the trustée of the third 
annual premium thereon out of the estate in his hands, if such be the 
better policy, and the interests of the estate will be conserved thereby. 



7OHKS0N V. GKEAT NOETHERN RT. CO.t 
(Circuit Court of Appeals, Eighth Circuit. March 14, 1910.) 
No. 3,144. 

1. Raileoads (I 229*) — Régulation of Intebstaie Roads— SAïSTr Appu- 

- , ANCE Act. 

The safety appllance act (Act March 2, 189S, c. 196, S 2, 27 Stat. 531 [U. 
S. Comp. St. 1901, p. 3174]) imposes upon a railroad company engaged in 
Interstate commerce the absolute duty of seelng that ail cars used In 
such commerce that are moved by It are, when so moved, equipped wlth 
a coupling device In such condition that it wlU couple automatically by 
impact, and so constructed that It can be uncoupled from an adjolning 

•For other cases see same topic & S inniBSB In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
t Rehearing denied April 27, 1910. 
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car wlthout the necessity Qf tbç person uncoupling golng between the 
cars. 

llQd. Note.— For other cases, seé Eallroads, Dec. Dig. § 229.*! 

2.Ô0MMÏRCE (§ 27*) — Safett ÀFFiÀ^iicE Aci>— Cars Uskd in Interstate 
. .Commerce. 

- A forelgn freight car, moved by one rallroad company. from one state 
jlnto aaother, loaded, and there dellvered to défendant coippany, and by 
.défendant to the consignée, and, af ter being unloaded iplaced by defend- 
. ant on a switcb track,,from which It was afterwards redelivered to the 
original company, agaln loaded by it, and returned Into the state whence 
It caijie, was, when on défendants swltch track awaltlng redellvery, a 
car In, use In Interstate commerce, and subject to the requirement of the 
isafety appllance act (Act March 2, 1893, c. 196, § 2, 27 Stat 531 [U. S. 
Comp. St. 1901, p. 3174]), as to equlpment with automatic coupling de- 
vices in such condition as to be operative, and its movement on such track 
by défendant, when so détective that it would not couple by impact, was 
a violation of such act. 

[Ed. Note. — For other cases, eee Commerce, Dec. Dlg. § 27.* 

Duty of rallroad companies to fntoish saf e appliances, see note to 37 
0. O. A. 8.] 

8. Masteb and Servant (§§ 204, 228*)— tFederal Employeb's Liabilitt Act 
— Injurt ov Railboad Employé— Movement of Ûefbctive Car. 

Under the employer's Ilabillty 'act (Act Aprll 22, 1908, c. 149, 35 Stat. 
65 [U. S. Comp. St Supp. 1909, p. 1172]), where a rallroad company moved 
a car being used lu Interstate commerce havlng a coupler so def ective 
that it would not couple automatlcally by impact, as required by Act 
March 2, 1893, c. 196, § 2, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), and 
an employé, wtiile attempting to remedy the defect in the performance of 
his duty, was caught between the cars and Injured, the violation of the 
Btatute by the company was a . çpntrlbutlng cause of the injury, which 
rendered it liable theref or ; the questions of assumption of rlsk and con- 
trlbutory négligence being immaterial, under sections 3 and 4 of the act 

JEd. Note. — For other cases, see Master and Servant, Dec. Dlg. §§ 204, 
228.*] 

4 Commerce (§ 27*) — Fédéral Bmploter's Liabilitt Aot— Servant Em- 
PLOYBD IN Interstate Commerce. 

An employé of a rallroad company, charged with the duty of seelng to 
the coupling of the cars and of the air brake pipes upon cars standing 
upon a switch track to be trahsferred to another company, some of which 
cars were being used in Interstate coinpierce, was being employed in inter- 
Btate commerce, and was wlthln the provisions of the employer's Ilabillty 
act (Act Aprll 22, 1908, c. 149, 35 Stat 65 [U. S. Comp. St. Supp. 1909, p. 
1172]). 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. 5 27.*] 

Sanborn, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by Gust Johnson against the Great Northern Railway Com- 
pany. Judgment for défendant, and plaintifï brings error. Reversed. 

Humphrey Barton (John H. Kay, on the brief), for plaintifï in error. 
M. L. Countryman, for défendant in error. 

Before SANBORN, Circuit Judge, and RINER and WM. H. 
MUNGER, District Judges. 

*For otber cases see same topic & § numbek le Dec. & Am. Dlgs. 1907 to dat», & Rep'r Indexes 
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WM. H. MUNGER, District Judge. This action was to recover 
for injuries sustained by plaintiff wiiile in the employ of the défendant. 
Plaintifï had been in the employ of défendant for about 2% years as 
a car repairer, upon tracks in defendant's railroad yards in the city of 
Minneapolis, Minn. ; such tracks having been set apart for repair 
work only. About five weeks prior to the injury complained of, plain- 
tiff was sent to another one of defendant's yards in said city and as- 
sig-ned to the work of coupling up air hose, looking over brakes to see 
if they were ail right, and to shop-mark any brake that was found 
broken. On the date of the injury an employé of défendant by the 
name of Burns, whose work was to couple up the air hose and make 
such light repairs as could be donc upon the switching track, was un- 
able to perform his work that day, and plaintiff was assigned and dj- 
rected by the foreman to do Burns' work. The tracks upon which this 
work was done were not repair tracks, but were switching tracks ; track 
23 being a track upon which the cars were switched which were to be 
delivered to the Soc Railroad Company. The first work that plaintiff 
did on the day of the accident was to couple up the air in a string of 
about 40 cars standing upon said track 23. In going along the string 
of cars, coupling up the air, he came to a place where the cars were 
not coupled together. The knuckles of the couplers were open, but 
so close together that he was able to couple up the air hose. He no- 
ticed nothing wrong with the couplers at that time, and supposed 
they would couple when they came together. He went to another 
track, did some work, came back to track 23 to see if there had been 
more cars put on it, and then saw that the two cars before mentioned 
had not been coupled together, but had separated some, and the air 
hose had become uncoupled. He tried the lever on one of the cars 
to raise the pin, and it would not raise. He then went between the 
cars and found the lock pin down and sHghtly bent. He stepped out 
and looked to see if there was any engine about the track. Not no- 
ticing any, he stepped again in between the cars and tried to work the 
pin up with his hands, when the cars came together and caught and 
injured him. The cars came together by reason of other cars being 
kicked in on that track while he was endeavoring to work the pin out. 
In his pétition he based his right to recover upon the grounds, first, 
that the car in question was used in Interstate commerce, and was 
moved by défendant as an interstate commerce car, while it had a de- 
fective coupler, which would not couple to the adjoining car auto- 
matically by impact; and, second, in moving said car without giving 
any notice or warning to the plaintiff of the intention to move said 
car. At the close of the évidence, the court, over plaintiff's objection, 
directed a verdict for the défendant. 

The real question in controversy is whether the facts stated bring 
the case within the act of Congress of date March 2, 1893 (27 Stat. 
531, c. 196 [U. S. Comp. St. 1901, p. 3174]), known as the "Safety 
Appliance Act." The act in question imposed upon railroad compa- 
nies engaged in interstate commerce the absolute duty of seeing that 
ail cars engaged in such commerce, that were moved by it, should be, 
when so moved, equipped with a coupling device in such condition that 
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it would couple automatically by impact, and so constructed that it 
could be uncoupled from an adjoining car without the necessity of the 
party uncoupling going between the cars for such purpose. St. Louis 
& Iron Mountain Ry. Co. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 
L. Ed. 1061; U. S. v. Atchison, T. & S. F. Ry. Co., 163 Fed. 517, 90 
C. C. A. 327; Chicago Junction Ry. Co. v. King, 169 Fed. 372, 94 C. 
C. A. 652. 
Iii St. Louis & Iron Mountain Ry. Co. v. Taylor, supra, it was said: 

"In the case before us the liabUlty of the défendant does not grow out of 
the common-law duty of master to servant The Congress, not satisfled with 
the common-law duty and Its resulting llablllty, has prescrlbed and deflned 
thé duty by statute. We hâve nothlng to do but to ascertain and déclare the 
meanlui of a few simple words In whlch the duty Is described. It Is enacted 
that 'no cars, either loaded or unloaded, shall be used In Interstate trafflc 
whlcB do not comply wlth the standard.' There is no escape from the mean- 
Ing of thèse words. Explanation eannot clarlfy them, and ought not to be 
employed to confuse them or lessen their slgnlflcance. The obvious purpose 
of the Législature was to supplant the quallfled duty of the common law with 
an absolute duty deemed by It morè Just* if the rallroad does, In point of 
fact, use cars whlch do not comply wlth the standard, It violâtes the plaln 
prohibitions of the law, and there arlses from that violation the llability to 
make compensation to one who is injured by it. It is urged that this is a 
harsh construction. To thls we reply that, If it be the true construction, Its 
barshness is no concern of the courts. They hâve no duty except to enforce 
the law as It Is wrltten, unless it is clearly beyond the constltutlonal power 
of the lawmaklng body." 

The car in question, having the détective coupler, was a car be- 
longing to the Wabash Railroad Company, and known and designated 
as a "foreign" car. It had been brought into Minneapolis, Minn., 
from the state of Wisconsin, by the Soo Railroad, delivered to the de- 
fendant loaded with coal, and by the défendant delivered to the con- 
signée. It had been unloaded and placed upon track 23 for the pur- 
pose of being redelivered to the Soo Railroad. It was delivered to that 
railroad, and afterwards loaded with shingles in Minnesota, and taken 
by the Soo road thus loaded into Wisconsin on its return home. That 
it was at the time a car in use in Interstate commerce is clearly sus- 
tained by the décision of the Suprême Court, in Johnson v. Southern 
Pacific Co., 196 U. S. 1, 25 Sup. Ct. 168, 49 L, Ed. 363, in which 
case it said : 

"Whether cars are empty or loaded, the danger to employés Is practically 
the same, and wç agrée wlth the observation of District Judge Shlras, In 
Voelker v. Rallway Co. [O. O.] 116 Fed. 867, that 'it eannot be true that on 
the eastem trip the provisions of the act of Congress would be bindlng upon 
the Company, because the cars were loaded, but would not be blndlng upon the 
return trip, because the cats are empty.' " 

The use of the car in question, at the time of the injury, was a use 
in interstate commerce within the rule thus announced. It had been 
brought loaded from the state of Wisconsin into the state of Minne- 
sota, and though empty at the time of the injury was being moved by 
the défendant on its return from whence it came. That the switching 
movement made at the time of the injury was a movement within the 
purview of the act of Congress is clearly established by the case of 
Voelker v. Chicago, M. & St. P. Ry. Co. (C. C.) 116 Fed. 867, and 
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same case, 129 Fed. 522, 65 C. C. A. 226, 70 L. R. A. 264. In that 
case the coupler had become defective, se that when the knuckle there- 
of was closed it was necessary for some one to go between the cars 
to open it, so as to prépare the coupler for the impact. Voelker was 
injured while in the performance of that act; the cars coming together 
by reason of other cars being moved onto the same track. The only 
différence in the facts between that case and this, which can be said 
to be at ail material, is the fact that in that case Voelker was a brake- 
man, employed in the movement of the train ; in this case, plaintiff , 
while not a brakeman, was engaged in the duty of seeing that the cars 
plaCedupon this track, and the air hose, were coupled. It is true that 
in addition to this duty he made light repairs, which could be done 
without the cars being placed upon the repair track. When injured 
he was not engaged in repairing the car, but was attempting to remove 
the bent pin so that the cars would couple by impact. He was per- 
forming practically the same thing which Voelker was performing in 
the case referred to. 

The facts of this case are quite similar, also, to those of the, case 
of Chicago Junction R. Company v. King, supra. In that case King 
was in the employ of défendant as a switchman in it's yards, and while 
repairing a coupler was injured by the cars coming together. It was 
contended that the movement of the car was not such as was covered 
by the act ; also that plaintiff, in doing the work of repairing a coup- 
ler, was not within the protection of the act, the coupler provisions 
being designed only for those who are engaged in the work of coup- 
ling and uncoupling cars. The Court of Appeals, in holding otherwise, 
said: 

•'But we flnd nothing lu the statute that Umlts the classes of persons to 
whom carriers shall be responslble for damages that resuit directly and lm> 
medlately from Its Illégal dolngs." 

We think the proper construction of the act is applicable to ail serv- 
ants of the carrier who are injured while acting in the performance of 
their duty in and about the opération of the cars, where the proximate 
cause of the injury is the movement çf a car in Interstate commerce, 
with a defective coupler. 

The prohibition against the défendant moving a car in Interstate 
commerce not properly equipped with a coupler, which could be un- 
coupled without the necessity of a party going between the ends of 
the cars, being a positive one, the question as to whether or not de- 
fendant was négligent in moving the car, as measured by the common 
law of négligence in not giving warning to plaintiff of such movement, 
is wholly immaterial. Nor do we think any question of contributory 
négligence or assumed risk upon the part of plaintiff material in the 
détermination of the case before us. Schlemmer v. Buffalo Rochester 
&c. Ry., 205 U. S. 1, 27 Sup. Ct. 407, 51 h. Ed. 681. By section 8 
of the safety appliance act it is provided : 

"That any employé of any such common carrier, who may be injured by 
any locomotive car or train in use contrary to the provisions of this act, shall 
not be deemed thereby to hâve assumed the risk thereby occasloned, although 
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eoûtlnuing in the employaient of such carrier after the unlawful us<^ of such 
locomotive car had been brought to his knowledge." 

Again, we think the façts bring the case within the provisions of 
/^ct Coug. April 33, 1908, c. 149, 35 Stat. Go (U. S. Comp. St. Supp. 
1909, p. 1173), known as the""Employer's Liability Act," as the dé- 
fendant, in moving the car jn question, was engaged in interstate com- 
merce, plaintifï was employed by such carrier in said commerce, and 
the proximate cause of the iii jury wàs the defective condition of the 
coupling pin. By that act the question of contributory neghgence, 
when applicablej is one of fact, to be submitted to the jury. The act 
also provides : 

"That no employé, who may belnjured or killed, sliall be held to hâve been 
guilty pf contributory négligence in any case where the violation by such eom- 
inon carrier of any statute enacted for the satety of employés, ooutributecl to 
the injury or death of such employé." 

Section 4 of that act provides : 

"That in any action brought against any eommon carrier under and by 
virtue of any of the provisions ofthis act, to recover damages for in.1uries to. 
or the death of, any of its employés,' Such employé shall not be held to bave 
assumed the risks of his employment in any case where the violation by such 
eommon carrier of any statute enacted for the saf ety of employés, contrlbuted 
to the injury or death of such employé." 

It is argued that the employer's liabiHty act can hâve no application 
to the case, as plaintiflf was not an employé engaged in interstate com- 
merce. A part of his employment was to see to thé coupling of the 
cars and the air hose upon the cars which were placed upon the trans- 
fer tracks. Some of those cars, among them the one in question, were 
engaged in interstate commerce. It is difficult to see why he was not 
an employé engaged in the movement of interstate commerce to as 
full an extent as a switchman engaged in the making up of trains in 
the railroad yards, as in the case of Chicago Junction R. Co. v. King, 
supra. 

From a considération of the whole case, we think the défendant a 
railroad company engaged in interstate commerce; that the car in 
question had upon it a coupler which was defective and did not com- 
ply with the act of Congress; that at the time plaintifif was injured 
the movement of the car was a movement by défendant in interstate 
commerce ; that plaintifif was injured while a servant of défendant 
and in the performance of his duty, aiding in the movement of inter- 
state commerce; that the movement of the car with the defective 
coupler was the proximate cause of plaintiff's injury; that plaintifï 
did not assume the risk of injury incident to the employment. Wheth- 
er plaintifï was guilty of any négligence which contributed to the in- 
jury wa,s, if applicable, a question for the jury. 

The trial court, therefore, erred in directing a verdict for the de- 
fendant, artd the case is reversed, with directions to grant a nçw trial. 

SÀNBORN, Circuit Judge (dissenting). I am constrained to agrée 
with the trial court in this case, because the évidence seems to me to 
prove clearly that the plaintiflf was charged with and was engaged in 
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the spécifie duty of repairing the defective coupler which he had found. 
He was engaged in making a dangerous implement and place safe, and 
I am unable to assent to the proposition that the safety appliance acts 
charge the railroad companies with liabilities for évery in jury which 
those servants who know the defects in such appliances and are em- 
plo3'ed for the express purpose of remedying thèse defects may sustain 
while they are engaged in repairing them because the defects exist and 
need repairing. 



PATTBRSON et al. v. lAEGER & S. BY. CO. 

(Circuit Court of Appeals, Fourth Circuit. April 12, 1910.y 

No. 825. 

1. Appeai, and E/Bbob (§ 1057*) — Review— Haemless Ebboe— Bxclttsion oï 

Evidence. 

Tlie exclusion of évidence which Is merely cumulative, where there was 
a considérable amount of évidence admitted on the same Issue, is wlth- 
out préjudice, and not such error as to require a reversai. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 4194; 
Dec. Dig. ! 1037. •] 

2. Eminent Domain (§ 141») — ^Pbocebdings— Damage to Land Not Taken. 

In a proceeding to condemn rlght of way for a railroad over a tract of 
1,500 acres of land owned by défendants, bounded by a river and shown to 
contain a valuable veln of coal, the tract belng hllly, except for a strip of 
bottom along the river, which was eut ofC from the remainder by such 
right of way along the base of the hllls, défendants were entitled to hâve 
the land considered as coal land, and it was error to exclude évidence as 
to the lessened value of the remainder of the tract by reason of the cuttlng 
ofif by the right of way of the level land, which was the only availaWe 
location for minlng works, without excavating therefor from the foot ot 
the hills above the right of way. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 372- 
876; Dec. Dig. f 141.» 

Oonsequential and Indirect damages in oondemnation proceedings, see 
note to High Bridge Lumber Co. v, United States, 16 C. 0. A. 468.] 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia, at Bluefield. 

Condemnation proceeding by the laeger & Southern Railway Com- 
pany against Augustus t,. Patterson, Roswell H. Patterson, and Levi 
A. Patterson, executors and trustées of the estate of Roswell P. Patter- 
son, deceased. From the judgment awarding compensation, défend- 
ants bring error. Reversed. 

On the 15th day of September, 1904, the laeger & Southern Railway Com- 
pany filed its application in the circuit court of McDowell county, W. Va., to 
condemn for its purposes two jKircels of land — one of sald parcels contain- 
Ing 15.15 acres, and the other .34 of an acre — out of a tract of about 1,560 
acres belonging to plaintiffs In error. The application states that the two 
parcels of land are Intended to be used for the purposes of constructlng, maln- 
taining, and operating a public raUroad, and that ail of sald parcels were 
necessary for the purposes of excavations, embankments, deep cuts, and flU- 
Ings. On the Ist of October, 1904, the défendants In the application tenderei 
thelr pétition to the circuit court of McDowell county, W. Va., asklng to re- 
move the case to the Circuit Court of the United States; but the pétition for 

•Tor otber caseï »ee Mm« topic 1 1 inniBSB in D«c. t Am. Dtsi. 1907 to date, & Rep'r Indexe* 
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removal fvas denlea, and the State court then appolnted flve freeholders to act 
as commlssloners and aseertaln what would be a Jùst: compensation for the 
land to be taken and damage to the residue of Ûje fera et, beyond the pieculiar 
benefltB to be derived In. respect to such residue from the work to be con- 
strùcted. The commlssloners So appolnted on the 22d day of October, 1904, 
reportedthât $5,000 would be a just compensation for the land to be tafeen 
and for damages, to the residue of the tract beyond the peculiar beneflts whlch 
■would be derlved tn respeçt.to suç^; residue f rom the work to be constructed. 
The défendants and the applrcânts both excepted to sald report, the défend- 
ants on the ground that the amount awarded was Inadéquate, and the appli- 
cant on the ground that it was excessive, and both demanded a trial by jury. 
The défendants again presentefl their pétition, asklng for the case to be re- 
moved to the United States Circuit Court for the Southern District of West 
Virginia, and thereupon the; cage was removed to sald United States Circuit 
Court holding its tenu at Bluefleld, in sald district.' On the 22d day of Oc- 
tober, 1907, the case was called for hearing in sald United States Circuit 
Court, and on that day the applicant withdrew its exception to sald report. 

At thé trial it waS shown that the défendants' tract, a part of whlch had 
been taken, oonsisted of about 1,560 acres ; that the tract fronted on the Dry 
Fork river; that along the Dry Fork rirer there were from 25 to 30 acres of 
comparativély level lànd sultàble-for puttlng In and operatlng a plant for coal 
minlng purposes^ and also SUltable for building purposes, and whlch had been 
bought for that purpose. The remalnder of the tract is rough and hilly, aud 
not suitable for building purposes. The railroad Is bûilt at the foot of the 
slope, taking a considérable part of the level land, and cutting ofC the remaln- 
der of the level land from uie main liody of the tract. A map sbowiug the 
location of the railroad and Dry Fork river is to be found on page 56 of the 
record. From this map, and frpni the évidence of G. S. Gildersleeve. it can 
be seen that there Is about 15 agreS; of comparativély level land eut off by the 
railroad to the south, and lying between the railroad and the Dry Fork river, 
and about 1,525 acres of rough, hllly land on the north side of the railroad. 
The tract was shown to be underlaid with coal. At Peeryville, about a quar- 
ter of a mile up the river above the tract, a coal vein. is opened at the edge of 
the river showing 4% feet in thickness of coal. This is known as the War 
Creek seam. On the tract was put down four bore; holes by the défendants, 
now plaintlfCs In error. ^'hese are^hown on the map found at page 56 of tlie 
record. At figure 3 on the map a bore hole was put down, and at 32 feet 2 
inches from the surface, a coal vein was found 4 feet in thickness. This coal 
vein was àboUt '30 feet below the bted of the river. That this is the sauje as 
the War Creèk- vein, found at Peeryville, is shown by the évidence of P. W. 
Andersen in answer to the thirty-eighth question. This bore hole No. 3 is to- 
ward the lower end of the tract, and at a point to whlch most of the tract 
will dralQ, and is shown to be the most accessible point tdr puttlng in a plant 
for mining aud operatlng ' the propetty. This was clean coal. Tlie other 
points at whlch bore holes were put down by plalutiffs lu error were not con- 
sidered to be-true tests as to the coal underlying the tract, on account of the 
places being çut out by water, and oh aécount of the ravine and sllde at hole 
No 2. As à coal seam 4 feet in thickness of clean coal was found at the lower 
end of the tract, whlch is shown to be the same as the War Creek seam 
opened at Peery ville about one-çiuartier of a mile up the, river from the tract, 
being there 4% feet In thickness, It is therefore contended that the whole of 
the tract, iuciludlng the 1^%^ acres, açtuàlly taken, is underlaid with at least 
a seam bf cléan coal 4 feet in thickness. 

During the progress of the trial t^ièt plalutiffs in error offered évidence whlch 
showèd, or: teiiidéd to show, tiié màrket value of the lànd actually t^Jien, con- 
sldered as coal-bearing land or as coai property, and whlch showed, or tended 
to show, the qudlity and commercial' value of sald coal, and much of whlch 
évidence th^ court excluded from the considération of the jury, and to the rul- 
Ings of tlié court In thèse partlculars a nùmber of bills,,of exceptions were 
taken, which will be hereafter more particularly referred to, Also during the 
progress of the trial the plalutiffs in error offered évidence whlch showed 
damages resulting to the residue of thelr tract by reason of the land next to 
the Dry Fork river being eut off by the railroad, and whereby the approach 
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and access for the purpose of mlnlng the coal from the main body of the tract 
Is eut off, and whereby the minlng of the coal Is made more inconvénient and 
expensive, and évidence whieh showed the increased cost of mining said coal 
by reason of the access or approach belng eut ofC. Thls évidence ■wa.s also ex- 
cluded from the considération of the jury, and to the rullngs of the court on 
this évidence a number of bills of exceptions were taken, which wiU also be 
hereafter referred to. Plalntiffs In error also took certain bills of exceptions 
to the évidence admitted for appllcant, and also took exceptions to the ruling 
of the court in refusing certain instructions ofCered for plalntiffs in error 
and to the charge given to the jury by the court, ail of which will be hereafter 
referred to. 

The jury gave a verdict for the plaintifCs In error for only $5,000 as compen- 
sation for the land aetually taken and damage to the residue of the tract be- 
yond the peculiar benefits to be derived in respect to such residue from the 
construction of the railroad. PlaintifCs in error moved the court to set aside 
the verdict and grant them a new trial on the grounds that the verdict was 
contrary to the law and évidence, and not supported by the évidence, and for 
misdlrection of the court to the jury ; but the court overruled said motion and 
gave judgment on the 23d day of October, 1907, that the $5,000 which had 
been awarded by the commissioners by their report on the 22d of October, 
1904, should be paid the plalntiffs in error. The court, however, refused 
to require the applicant to pay costs and to pay Interest on the $5,000 from 
the time of the eondemnation, to wit, the 22d day of October, 1904, although 
the appllcant, as shown above, had excepted to the report of the commis- 
sioners, and had not withdrawn its exceptions until the time of the trial. At 
the same time the court gave judgment that the two parcels of land, to wit, 
the 15.15 acres and .34 of an acre, should be vested absolutely in fee simple in 
the appllcant. It is from this' judgment that the writ of error has been ob- 
tained. . 

J. W. Chapman (A. P. GiUespie, on the brief), for plaintiffs in error. 
D. J. F. Strother and W. W. Hughes (Théodore W. Reath and An- 
dersen, Strother & Hughes, on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and CON- 
N OR, District Judges. , 

PRITCHARD, Circuit Judge (after stating the facts as above). 
There are various assignments of error, but we are of opinion that the 
learned judge who tried this case clearly stated the law as to the proper 
method of ascertaining the damages which the plaintiff below was en- 
titled to recover for the land aetually taken. While some évidence in 
regard to the 15%-acre tract taken by the railroad company was ex- 
cluded, yet there was a quantity of évidence along the same gênerai 
line admitted. However, that which was excluded was cumulative only. 
Such error as the judge may hâve committed in excluding évidence 
in this respect is nonprejudicial, and is not sufficient to work a reversai 
or a new trial. The charge as to the law bearing upon the question 
of benefits accruing to the residue by virtue of the construction of the 
road is in harmony with the West Virginia statutes. As respects the 
measure of damage to the residue — or the 1,500-acre tract not taken — 
we are of opinion that the learned judge correctly instructed the jury 
in his gênerai charge. 

It now remains for us to détermine as to whether the court erred in 
excluding évidence ofïered by the plaintifï below tending to show the 
extent to which the residue kad been damaged by the location of the 
road. It is insisted that, owing to the close proximity of the right of 



G52 178 FEDERAL REPORTER. 

way to the foot of the mount^m, that portion of the residue lying 
north of the land taken is damaged in that the right of way leaves 
no available space or ground upon which to erect a plant for the suc- 
cessful opération of a coal mine. From the évidence it appears that 
the railroad skirts the mountain, cutting off a narrow strip of bottom 
land adjacent to the river ; and there was also évidence tending to show 
that, to successfully develop and operate a coal mine on that portion 
of the residue, it would be necessâry to make an excavation at the foot 
of the mountain just above the right of way, so as to secure enough 
level land upon which to erect tipples, shafts, side tracks, etc. It is 
insisted that, had it not been for the location of the right of way at 
this point, there would hâve been ample bottom or level land at the 
base of the mountain for such purposes, and that, there fore, the loca- 
tion of the right of way damaged the residue to an amount equal to the 
sum necessâry to excavate and prépare a sufficient space of ground 
upon which to erect the proposed plant, including shafts, tipples, side 
tracks, etc. It is further insisted that, if the road had been located 
along the river bank, there would hâve been ample room between the 
right of way and the mountain to permit the érection of tipples, shafts, 
side tracks, etc., and that thereby the damage to the residue would 
hâve been greatly minimized. 

The instruction to the efïect that the jury was not to consider the 
land as a coal proposition, or as coal-producing property, was incon- 
sistent with the other portion of the charge, which the court had sub- 
mitted to the jury relative to the rule by which they were to be gov- 
erned in determining the damage to the residue. If the court intended 
thereby to say to the jury that they v^^ere not to consider what might 
be earned by the future opération of a coal mine on a royalty basis, 
then there could be no ground upon which to base a valid exception. 
But if, on the other hand, it was intended to convey the idea that, in 
determining the damage to the residue théy were not to consider the 
residue as coal lands, then that is an entirely différent proposition. 
There was ample évidence to show that the entire tract of land was 
underlaid with coal, and this fact gives to this particular land a spécial 
value, just as it would a tract of land that was heavily timbered or 
possessed any other spécial value. Thèse lands containing merchant- 
able coal, as they do, if it should appear from the évidence that the 
location of the road has rendered the residue less valuable as coal 
lands, it necessarily follows that the owner would be entitled to re- 
cover such damages as he may hâve sustained in that respect. 

The court, among other things, excluded the évidence of A. Z. Litz. 
The exception to the action of the court in excluding such évidence is 
embodied in exception No. 13. The évidence excluded is as follows: 

"Q. 50. Now, then, considering it as a coal-bearing tract, I would like for 
you to State your estimate of the damage to the residue of the tract by reason 
of this 15 acres belng eut ofC between the river and the railroad, over and 
above the peculiar beneflts, if any, from the contraction of the roadV A. I 
can't ■ State that. It would be more than I hâve stated. Q. 51. How mueh 
more, Mr. Ditz? A. Well, the fact of puttlng in sldings, and If you would 
shaf t, it would be deeper above the road, you would hâve to go deeper for the 
coal, and It Is sométhing, I couldn't say just how muoh the différence would be." 
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Under the ruling we hâve announced the f oregoing évidence was un- 
doubtedly pertinent to the issue bearing upon this point. We think 
that in fixing the value of the "residue" the same kind and class of 
testimony is compétent as applies to the valuation of the land taken; 
that for the purpose of ascertaining the damage donc by the construc- 
tion and opération of a railroad the jury should first ascertain the value 
— taking into considération its location, capabilities, etc., before the 
road is constructed, or rather before the right of way was located — ■ 
and then ascertain its value with the road located and constructed. 
From such dépréciation as the jury might find is covered by the loca- 
tion and construction of the road should be taken such spécial or 
peculiar benefits as accrued to the residue by reason of the construc- 
tion of the road. While it is true that merely spéculative éléments of 
value should be excluded, the capacity of the residue to produce — that 
is, to furnish — merchantable coal, in view of the conditions existing 
and almost sure to be anticipated in the near or immédiate future, re- 
move this élément of value from the dominion of spéculation and make 
it sufficiently certain to be the basis for valuation. Most of the testi- 
mony oflfered and rejected is compétent, not as fixing the measure of 
damage, but as relevant upon the question of damage ; that is, the 
market value of the land as afifected by the location of the road with 
référence to the manner and means of mining and marketing the coal. 

We are of opinion that the court erred in excluding the testimony 
embodied in exception No. 13, as well as other testimony of similar 
import, and that it was error to intruct the jury that they were not to 
consider the land "as a coal proposition or as coal-producing property." 
As the case goes back for a new trial, it is hardly necessary to discuss 
and pass upon each assignment of error. Adopting the principle which 
we hâve announced, the court will hâve no difficulty in controlling the 
scope of the testimony. 

For the reasons hereinbefore stated, the judgment of the court be- 
low must be reversed. The case is therefore remanded, to the end that 
the judgment of the court below be set aside and a new trial had. 

Reversed. 



BILLINGSLEY V. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. MarcU 31, 1910.) 

No. 3,021. 

1. INDICTMENT AND INFOEMATION (§§ 11, 22*) FORMAL ReQUISITES— NaME OF 

Court. 

Since tbe territorial courts of Oklahoma exereised a dual criminal ju- 
risdlction, one over offenses agalnst the United States and the other over 
offenses agalnst the terrltory, it was not imi^roper for indictments returned 
in such court for fédéral crimes to recite that they were found by grand 
jurors of the "United States" within and for a particular county : nor 
was it improper that the minutes of the court reclted that the Indictments 
were returned to the "United States" District Court of Logan County, 

*For other cases see same topic & § numbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Oklahoma Territory, when In fact the' grand Jurors were territorial grand 
jurors and the court a territorial court. 

,[Bd. Noté.— ror other cases, see Indlctment and Information, Dec. Dlg. 
§§ 11, 22.«] 

2. CeiminaL LiAW (§ 107*) — Venue— Bill oï Rights— Tkial in the Place of 
Commission of Crime. 

Const. Amend. 6, proTldlng that In ail criminal prosecutions accused 
shall enjoy the rlght to a speedy and public trial by an impartial jury of 
the staté and district where the crime shall hâve been commltted, etc., is 
inapplicable to offenses commltted in a territory. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 219 ; Dec. 
Dig. § 107.*] 

5. Criminal Law (§ 107*) — ^Venue— ConStitittional Rights. 

Const. art. 3, | 2, provides that, when crimes are not commltted withln 
any state, the trial shall be at each place or places as the Congress may 
by law hâve dlrected, and Oklahoma Amended Enabllng Act March 4, 
1907, c. 2911, 34 Stat. 1286, provîdesthat pending prosecutions for offenses 
theretofore commltted in territorial times shall be transferred and there- 
after conducted in the Circuit ori District Court for the district in wMch 
they were çommitted. Bêlé, that the création of judlcial districts by the 
new State on its admission Ijjto the Union was intended to supersede the 
old territorial subdivisions, and to supersede for jurlsdictlonal purposes 
the new districts for the bld territorial countles and enlarge the area of 
jurlsdlction accordingly, so that an offender, having been indicted for an 
, offense commltted withln the Western district of Olslahoma, was only en- 
tltled toa trial withln that district, and not withln the county lu whleh 
the oÉènse was comtoitted, 

lEd. Note.— For other cases, see Crirnihal Law, Cent. Dig. § 219; Dec. 
Dig. §107.*] 

4. Banks and' Banking (§ 257*)— ^Kational Banks— Offenses— False En- 

TEIES— InOICTHENIT— InTÉNT TO DSCEIVE. 

An indlctment charging a ibaûk offlcer with false entries "wlth the in- 
tent to deceive any agent appotnted to examine the affairs of the bank" 
sufflciently désignated the persan, intended to be deceived. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. § 971; 
Dec. Dig. § 257.*] 

6. Banks and Banking (§ 257*)-^National Banks— Offenses— False En- 

tries— Desceietion OF BOOK. 

In a prosecutlon of a nationg.1 bank offlcer for maklng false entries* an 
allégation that they were made "in a book of said bank known as 'Jour- 
nal K' " sufflciently alleged that the book was a book of the association 
withln Rev. St. § 5209 (U. S. Oomp. St. 1901, p. 3497), prohibiting the 
maklng of false entries in any book of an association to injure or defraud 
it or to deceive any officer thereof or agent appointed by the Oomptroller 
to examine thé bank's affairs, etc. 

[Ed. Note.. — For other cases, see Banks and Banking, Cent. Dig. § 971; 
Dec. Dig. § 257.*] 

6. Banks and Banking (§ 257*) — National Banks— False Bnxbies— Stat- 
UTEs- Construction. 

Rev. St. § 5209 (U. S. Comp,. St.; 1901, p. 3497), déclares that every presi- 
dent, director, cashier, etc., of any banking association, who embezzles 
any of Its f unds, or who make^ any false entry In any book, report, or 
statement of the association with intent in either case to injure or de- 
fraud the association, or to deceive any officer or any agent appointed by 
the Comptrollér, etc., shall be gullty of a misdemeanor. Held, that such 
section cpntemplated two separate Intents, one to injure or defraud the 
asspciatloh,; and the other to deceive, either of which, when accompanyiug 
a >forbid(}en act, constitutes an offense, and hence it was not necessary 
that an indictment .illeging a false entry with intent to deceive should 

•For other casés' Sêé same topic & § numbbS in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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also charge an intent to Injure or defraud the association or any other 
Company or person. 

[Ed. Note.— For other cases, see Banks and Banking, Oent. Dig. | 971 ; 
Dec. Dig. § 257.*] 

7. Banks and Banking (§ 257*) — Nationai, Banks— False Entbies— Ot- 

FBNSES— Conviction— Evidence. 

In a prosecutlon of a national bank offlcer for maklng false en tries in 
the bank's bocks, évidence held to sustain a conviction. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. i 257.*] 

8. Indictment and Information (§ 203*) — Conviction on Sevebal Indict- 

MENTS— APPEAL— ReVIEW. 

Where the judgment and sentence under ail the consolldated indict- 
ments on whieh accused was tried were the same and ran concurrently. 
the Jndgment would not be reversed on appeal if any of the indictments 
were good and sustained by the proof. 

[Ed. Note." — For other cases, see Indictment and Information, Cent. Dig. 
i 651 ; Dec. Dig. § 203.*] 

9. Banks and Banking (§ 256*) — National Banks— False Entries— Real 

Tbansaction. 

Officers of a national bank may not make a falsé entry in the bank's 
books with intent to decelve in violation of Rev. St. 1 5209 (U. S. Comp. 
St. 1901, p. 3497), and escape criminal liability because they go through 
the idle and deceltful form of making a transaction to which the entry 
mlght nominally but not really relate. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 2-56.*] 

In Error to the District Court of the United States for the Western 
District of Oklahoma. 

Charles E. Billingsley was convicted of violating the national bank- 
ing law, and he brings error. Affirmed. 

J. C. Robberts and John Devereux (John J. Hildreth and J. F. Cur- 
ran, on the brief), for plaintiff in error. 
John Embry, for the United States. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This is a writ of error to review a judg- 
ment of the District Court for the Western District of Oklahoma 
against plaintifï in error for violating the national banking laws. 

1. He was indicted in March, 1906, before Oklahoma became a 
State. The indictments, of which there were four or more, disclosed 
on their faces that the proceedings occurred in the "District Court of 
the First Judicial District in and for the County of Logan and Terri- 
tory pf Oklahoma" ; that county being the one in which the offenses 
were alleged to hâve been committed. The proceedings, therefore, 
were in the court having actual jurisdiction over the alleged ofïenses. 
The indictments recite that they were found by "grand jurors of the 
United States within and for said county," and the minutes of the 
court recite that they were returned into "the United States District 
Court of Logan County, Oklahoma Territory." Objections are now 
made by the défendant that because territorial grand jurors were not, 
accurately speaking, "grand jurors of the United States," and because 

•For other cases see same topic & S itomber In Dec. & Am. Cigs. 1907 to date, & Rep'r Indexe» 
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the territorial courts were not, àceurately speaking, District Courts 
"çf the United States" (Clinton v. Englebrecht, 13 Wall. 434, 20 L. 
Ëd. 659), thé indictments weré ùot found by an)' la\vful grand jury or 
returned into any legally constituted court. 

The fact that the territorial courts exercised a dual criminal juris- 
diction, one^over offenses against the United States and the other over 
offenses against the territory, rendered it not inapt to add the words 
"United States" in describing the former, to indicate that the juris- 
diction invoked was one to enforce the laws of the United States as 
distinguished from those of the territory. This seems to hâve been a 
harmless kind of a practice; indulged for convenience sake, and the 
objection to it, as a ground for reversai, is, in our opinion, untenable. 

2. The enabling act approved June 16, 1906 (34 Stat. 267, 275, c. 
3335, U. S. Comp. St. Supp. 1909, p. 154), provided that the state of 
Okiahoma, when admitted intp the Union, should constitute two ju- 
dicial districts to be known as the "E^stern" and "Western" districts; 
the former to comprise what was formerly the Indian Territory and 
the latter what was formerly the Okiahoma Territory. It was pro- 
vided that Circuit and District Courts in the Western District should 
be held in Guthrie, Okiahoma City, Enid, and Lawton. 

The amended act of March 4, 1907 (34 Stat. 1286, c. 2911), pro- 
vided that: 

"Prosecutions for ail crimes and offenses commltted within the territory of 
O'klalioma or in the Indian Territory, pending In the District Courts of the 
Territory of Okiahoma or in the United States Courts in the Indian Territory, 
iipou the admission of such territories as a state, which, had they been com- 
mltted within a state, would hâve b«en cognlzable in the fédéral courts, sliall 
be transferred to and be proceeded wlth in the United States Circuit or Dis- 
trict Court established by this act for the district in which the offenses were 
commltted, in the same manner and wlth the same effiect as if they had been 
commltted wlthln a state." 

Pursuant to thèse provisions, the présent prosecutions were duly 
transferred to the District Court of the United States for the Western 
District of Okiahoma. The first ensuing term of that court was held at 
Guthrie, in Logan county, within which the offenses were alleged to 
hâve been commltted. The court at that term, on motion of the de- 
fendant, continued the causes "to the next term of said court to be be- 
gun and held at Okiahoma City in said district on the second day of 
March, 1908." At the coming in of that term the défendant appeared 
and moved to remand the causes to Guthrie for trial on the ground 
that he was entitled to be tried in the county wherein his offenses were 
alleged to hâve been commltted. This motion was denied, and the ac- 
tion of the court in so doing is assigned for error. 

In support of this assignment, défendant invokes the provisions of 
the organic act of the territoty (Wilson's Rev. & Ann. St. 1903, pp. 75, 
76) that the territory shall be divided into three judicial districts, that 
a District Court, shàll be held in each county of the district, and that 
ail offenses comrriitted in the territory shall be prosecuted and tried 
within the coiinty where committed, and also the sixth amendment to 
the Constitution of the United States, which ordains : 
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"That in ail criminal prosecutions the accused shall enjoy the right to a 
speedy and publie trial by an impartial Jury of the state and district where 
the crime shall hâve been committed, which district shall hâve been previously 
ascertained by law." 

The défendant having committed the offenses in question within 
a territory as distinguished from an organized state renders the sixth 
amendment inappHcable, and he cannot invoke its provisions for his 
protection. United States v. Dawson, 15 How. 467, 488, 14 L. Ed. 
■775 ; Jones v. United States, 137 U. S. 202, 311, 11 Sup. Ct. 80, 34 h. 
Ed. 691 ; Cook v. United States, 138 U. S. 157, 181, 11 Sup. Ct. 268. 
34 L. Ed. 906. 

In the amended enabling act (34 Stat. 1286) Congress, apparently 
acting under article 3, § 2, of the Constitution, which provides that 
when crimes are not committed within any state "the trial shall be at 
such place or places as the Congress may by law hâve directed," dealt 
with the new condition of things brought about by the admission of the 
territories in question into the Union and designated a place for the 
trial of criminal actions. It provided that pending prosecutions for of- 
fenses theretofore committed in territorial times should be transferred 
and thereafter conducted in the Circuit or District Court for the dis- 
trict in which they were committed. This means that the création of 
judicial districts by the new state was intended to supersede the old ter- 
ritorial subdivisions, to substitute for jurisdictional purposes the new 
districts for the old territorial counties and enlarge the area of juris- 
diction accordingly. Pickett v. United States (decided Feb. 21, 1910) 
316 U. S. 456, 30 Sup. Ct. 265, 54 L. Ed. . 

We held in Clément v. United States, 79 C. C. A. 343, 149 Fed. 305, 
and Spencer v. United States, 95 C. C. A. 60, 169 Fed. 562, that, when 
a judicial district has been established or "ascertained" by law, a jury 
may be lawfully drawn from any portion of the territory constituting 
such district regardless of the particular subdivision thereof fn which 
for convenience a trial may be had. 

We conclude, therefore, that défendant suflfered no deprivation of 
any constitutional right by being compelled to proceed to trial at the 
Oklahoma City termof the District Court. 

Before taking up other assignments, it may be well to state that out 
of many indictments which were returned against the défendant four 
went to trial. Each charged that he, as président, and one Robb, 
jointly indicted with him as vice président, made a false entry in a book 
of the Capitol National Bank of Guthrie, Okl., "with the intent to de- 
ceive any agent appointed to examine the affairs of the bank," in vio- 
lation of the provisions of section 5309 of the Revised Statutes (U. 
S. Comp. St. 1901, p. 3497). Thèse four indictments were Consolidated 
for trial and a trial was had resulting in a verdict in each case of 
guilty as to Billingsley and not guilty as to Robb. Thèse indictments 
were known throughout the trial and will be hereafter referred to as 
Nos. 161, 162, 172, and 178. 

No. 161 contained two counts upon the second of which only dé- 
fendant was found guilty. The other indictrnents contained one count 
only, and défendant was found guilty on each of them. He was sen- 
178 F.— 42 - 
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tenced to a term of imprisonment on each indictment-— ail to run con- 
currently. 

3. The next assignment of error is that the court erred in overruling 
a gênerai demurrer to the second count of indictment No. 161 for the 
reasori that it did not specifically enough designate the agent intended 
to be deceived by the false entry. The court charged that défend- 
ants made the entry "with the intent to deceive any agent appointed 
undei- the laws of the United States to examine the aff airs of the said 
bank." 

In the case of United States v. Britton, 107 U. S. 655, 2 Sup. Ct. 
512, 37 L. Ed. 520, where this character of averment was under con- 
sidération, Mr. Justice Woods, speaking for the Suprême Court, said : 

"It appears from this section (5240 [U. S. Comp. St. 1901, p. 3516]) that the 
appointment of .thèse agents Is not permanent, but occasional and temporary, 
and that the appointments are made as of teu as shall be deemed necessary and 
proper. It is, therefore, apparent that the statu te which punishes false en- 
tries, made wlth intent to deceive such agents, refers to any entries, made 
with that intent, whether before or after the appointrnent of the agent. 
* * * The agents are often purposely appointed witbout notice to the as- 
sociation." 

The indictrnent in that case charged that the false entry was made 
to deceive "any agent who might be thereaf ter appointed by the Comp- 
troUer of the Currency to examine the afïairs of said association." 
That is not essentially différent from the charge in the présent case. 

In view of the object sought'to be accomplished by the appointment 
of agents to examiné national banks and the uncertainty as to times of 
appointment or persons to be appointed, it seems impossible that an 
officer could hâve in mind any particular person so as to intend to de- 
ceive any particular examiner. The intent to deceive would seem nec- 
essarily to hâve for its object any person appointed or to be appointed 
as such examiner. The charge in this count is in the language of the 
statùte. It contains every élément of the offense denounced by it and 
in our opinion is as spécifie as the nature of the case permitted. 

4. It is next argued that thé second count of indictment 161 is in- 
sufïicient becausé it f ailed to state thàt the book in which the false 
entry was made was in the use of the bank, or that it ever had been in 
the use of the bank. 

The language of the count in this regard is this : Défendant "did 
make in a book of said bank known as 'Journal K' a certain false 
entrjr, to wit: * * *» We think this was a suflficient allégation 
that it was a "book * * * of the association" within the meaning 
of section 520&. 

To sustain defendant's contention on this point would, in the lan- 
guage of Mr; Justice Woods in the Britton Case, "carry refinement in 
criminal pleadiftg to an impracticable extent," 

5. It is next contended that the demurrer to this same count should 
havé been susta,ined because it is not alleged that thé false entry was 
made with intent to injure or defraud the association or any other 
company of person. 
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Section 5209 enacts that: 

"Every président, director, cashler," etc., ♦ « * "who embezzles • * * 
or who makes any false entry in any bock, report, or statemeut of tlie asso- 
ciation, witli intent, in eitbier case, to injure or defraud the association," etc., 
"or to deeeive any offlicer of the association, or any agent appointed," etc., 
• * * "sliall be deemed guilty of a misdemeanor." 

There are apparently two separate intents contemplated by this sec- 
tion, either of which when accompanying a forbidden act constitutes 
an offense. One of them is the intent "to injure or defraud" and the 
other the intent "to deeeive." The contention that there can be no 
offense in making a false entry with the intent to deeeive an agent ap- 
pointed to examine the affairs of the association unless there be also 
the coexisting intent to injure or defraud the association, etc., seems 
to ignore the grammatical structure of the statute and the natural 
meaning. of the language employed. Either the intent to injure or 
defraud or the intent to deeeive, when accompanying the doing of the 
substantive act to which they appropriately pertain seem, according to 
the language employed, to constitute an offense. Any other construc- 
tion would, in our opinion, give practical immiinity to the making of 
a false entry with the intent to deeeive, etc. We understand the ob- 
ject of the law was to enable the Comptroller of the Currency, through 
an examiner appointed by him, to ascertain from time to time the true 
condition of a bank not only for the purpose of detecting offenses that 
might hâve been committed, but for the purpose of keeping the bank 
in iine with the requirements of the statute, correcting improper prac- 
tices if found to exist, and thereby preventing infractions of the law. 
United States v. Corbett (decided December 6, 1909) 315 U. S. 233, 30 

Sup. Ct. 81, 54 L- Ed. . If it constitutes no offense to make a false 

entry with intent to deeeive an examiner, unless an intent actually ex- 
ists to also injure or defraud somebody, it would seem that much of 
the corrective purpose of the law can be thwarted. 

We would not hâve deemed it necessary to dwell on this proposition 
except for the contention of defendant's counsel that the United States 
Circuit Court of Appeals for the Sixth Circuit, in McKnight v. United 
States, 49 C. C. A. 594, 111 Fed. 735, and the United States Suprême 
Court, in United States v. Britton, supra, hâve taken a différent view. 

In the former case the Court of Appeals said : 

"Thèse acts [made criminal by section 5209] are defined to include em- 
bezzlement, abstraction or willful misapplication of the moneys, funds, or 
crédits of the association, * • * or makliig any false entry in auy book, 
report, or statement to the association, with Intent, in either case, to injure or 
defraud the association, etc. 'In either case' obviously Includes ail or any of 
the acts which hâve been previously denouneed a*s criminal whén done by one 
of the offlcers named, and one of them Is embezzlement of the moneys, funds, 
or crédits of the association. ïhese acts are criminal only when done with the 
intent which the statute has made an essentiel élément of the offense. * * » 
United States t. Britton, 107 U. S. 655 [2 Sup. Ct. 512, 27 L. Kd. 520], * * • 
in which casé the Suprême Court sald that the Intention to injure and defraud 
is an essential Ingrédient to every offense si>ecified In the section, and the fail- 
ure to aver the intent Is a fatal defeet in the counts in whleh it occurs." 

We do not think the natural meaning of the language employed in 
section 6209 fairly warrants the interprétation placed upon it in the 
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McKnîght Case. The words "with intent in either case to injure or 
defraUd the association" précède the disjunctive clause "or to deceive 
any officer of the association or any agent appointed," etc., and it 
seems to us that the verb "tb deceive" is so referable to the antécédent 
"with intent" as to subject any one who makes a false entry to the 
penalties of the law provided he makes it with the intent either to in- 
jure or defraud, etc., or to deceive, etc. The McKnight Case was one 
in which embezzlement with the intent to injure and defraud the bank 
was charged. The trial court held thât the défendant might be con- 
victed without proof of the intent charged. The Court of Appeals re- 
versed the judgment and held that proof of the intent to injure or 
defraud was necessary. Most obviously that was right, and, as that 
was the gist of the case, any gênerai observations like thèse quoted 
are at best but obiter dicta. 

In the Britton Case the first 35 counts charged the making of false 
entries with intent to deceive "any agent who might be thereafter ap- 
pointed by the Comptroller of the Currency to examine the affairs of 
the association." Other counts charged misapplications of funds with 
intent to injure and defraud the associatiqn. In some of the latter 
there was no averment of intent to defraud or of any other intent. 
One of the questions certified to the Suprême Court for its advice 
was : 

"Whether those counts, whlch cover alleged false entries, sufBciently state 
an offense under section 5209." 

As already stated, those counts each charged the making of spécifie 
false entries with intent to deceive any agent who might be thereafter 
appointed, etc. 'The Suprême Court, in answering that question, said: 

"We are of opinion that none of the objections ralsed to the first 35 counts 
are well taken. They are reflned and unsubstantlal, and not sustained by the 
rules of crlminal pleadlng In cases of mlsdemeanor, or by the fair construc- 
tion .of thè statu te on which the indlctment is based. Thèse counts enibody 
the language of the statute ; they charge every élément of the offense created 
by the statute with sufflclent certainty, and give the défendant clear notice 
of the charge he is called on to défend. They are, therefore, sufficlent." 

This, we think, is a conclusive answer to the contention that the 
Suprême Court held that an allégation of an intent to injure or defraud 
was an essential ingrédient to every offense specified in section 5309. 
That no such rule was intended is also manifested by what was else- 
where in the opinion said, nainely: 

"Its (the law's) purpose Is clear, to punlsh ail false entries in the boolis of 
the bank, no matter when made, if made with intent to defraud the .associa- 
tion or deceïve the examiner." 

The expression particularly relied on by defendant's counsel in the 
Britton Case is this : 

"The counts last mentioned, as well as the counts numbered from 56 to 76, 
Inclusive, are bad for the further reason that they fail to aver any Intent to 
injure and defraud mentioned In section 5209. The intent to Injure and de- 
fraud Is an. essential ingrédient to every offense specified in the section, and 
the fallure to aver the Intent is a fatal defect in the counts in which It oc- 
«urs." 
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The counts there referred to were based on misapplication of funds 
and contained no allégation of any intent to injure or defraud or any 
other intent whatsoever. Because of this fact, and because the natural 
intent characterizing a misapplication is to injure or defraud, it is 
not unreasonable that the Suprême Court limited its observation made 
with respect to such counts to the intent to injure and defraud alone. 
The language employed must be read in the light of the subject-mat- 
ter under considération, and, when so read, its true interprétation is 
made manifest. 

In view of the foregoing, we cannot regard the Britton Case as au- 
thority for the contention now made. And if it be true that in the 
McKnight Case the contention was sustained we are forced to record 
our disapproval of it. 

Our conclusion is in harmony with what we observed in the Clém- 
ent Case, supra, where we said : 

"The act (5209) in terms contemplâtes the appointment of such agents as 
specifleally provided for by section 5240, and, although the report is made to 
the- ComptroUer, yet If the intent in making a false entry is to deceive an ex- 
aminer who, every offleer of a bank knows, may be appointed to make an ex- 
aminatlon for the information of the ComptroUer, it is sufflcient by itself to 
constitute an offense. Irrespective of the existence of any of the other intenta 
dlsjunctively mentioned in the act." 

To the same eflfect, also, see United States v. Allis (C. C.) 73 Fed. 
165. 

6. At the close of the évidence the court was requested to instruct 
a verdict of acquittai on indictments Nos. 163, 173, and 178, and its 
refusai to do so is assigned for error. The facts involved in 173 are 
similar in their légal significance to those involved in the second count 
of 161. In the latter there was no request for an instructed verdict ; 
as to that, counsel relied upon the several légal propositions already 
discussed. We will, however, briefly advert to the facts. 

Prior to April, 1903, the Capitol National Bank carried among its 
bills receivable a demand note of one J. C. Robb. This asset met with 
the disapproval of the ComptroUer, and on April 4, 1903, in order to 
satisfy the requirement of that functionary, the défendant Billingsley 
pretended to sell the note to the Citizens' Bank of McCloud. He 
caused an entry to be made on the books of his bank debiting the ac- 
count of the Citizens' Bank with $10,000 and crediting its "Demand 
Loans" account with that sum. This made an ostensible showing 
that the condemned note had been actually sold to the Citizens' Bank 
for $10,000 in cash and that this sum of money had been received by 
the Capitol Bank in place of the Robb note. The évidence very sat- 
isfactorily shows that this was a sham transaction of the baldest sort, 
conducted without the knowledge or consent of the Citizens' Bank— a 
mère false bookkeeping entry to deceive the examiner — and thereby 
satisfy the demands of the ComptroUer. It appears that a year there- 
after when the Capitol Bank was about to fail this Robb note was tak- 
en from an envelope in the custody of défendant Billingsley, charged 
back to the "Demand Loans" account, and credited to the Citizens' 
Bank. Without detailing the facts further, it is very clear that the 
verdict of the jury on this second count of indictment 161 was well 
warranted. 
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The piaip façts appertaining to iijdictment 173 are thèse: Billings- 
ley causiçdi theindividual accourit of J. C. Robb, vice président of his 
bank,,i«?hich was then largely overdrawn, to be credited with $19,000. 
Robb .^n4. Billingsley were respectively the président and treasurer of 
the OWabpma Sanitarium Company, a corporation, which carried an 
account in thejr bank. The évidence tends to show that thèse ofRcers 
without authority,of the sanitarium .company executed its note in the 
sum of $15,000: payable to the.order of the Capitol National Bank; 
that ,the sanitarium company at that time had an account amounting 
to $4,189.33 against the territory of Oklahoma ; that défendant Bill- 
ingsley ,pretepded to discount tn^Iiote and account and to place the 
proceedsj $19,000, to the crédit df Rpbb.^ An èntry of this transaction 
was the false entry complained of in indictment 173. 

The sanitarium company owed Robb nothing. Its note, theref ore, 
, in the most favorable aspect which can bé taken of the case, was un- 
authorized by any, governing board, was made for the accommodation 
of Robb and Billingsley, or both,/and,wàs without any considération 
moving from the bank to the sanitarium company. , Of thèse facts the 
bank through its officers had fuit knowledge. The note and .account 
were, therefofé, .voidable and worthlëss in the handsof the bank as 
claims against the sanitarium company. Without furthèf spécification 
it may be said, not^yith standing the claim advanced by witness Robb 
that the bank bifficers expected to use the proceeds of the discount for 
the benefit of the sanitarium company, that the évidence tended strong- 
ly to shovc that the transaction was fraudulent and fictitious, and that 
the entry in qt^estion màde in the bank's book constituted a false show- 
ing of an kssét' when none in reality existed. It was a mère sham, 
and the jury wàsiAvéll wari^anted inso finding. ' 

The facts relatihg to indictments Nos. 163 and 178 st'rongly indicate 
the rnakirig bf certain original false' entries by authority of défendant 
BiUingsleywith ihtent on his part ^to deceive an examiner. Thèse en- 
tries were subséqueritly as the exigency of bookkeeping required re- 
peated, and thesè répétitions are the false entries which form the ba- 
sis of the laét-mentioned indictmentsl. 

Défendant contends that there' is no évidence showing that he per- 
sbnally dirécted the répétition of thèse false entries. We cannot agrée 
to this. The origjinal entries were of such a character and made for 
such a purpose that an inferëhcè îg reasonable, if not quite irrésistible, 
that their subséquent répétition =\V^as for the sole purpose of carrying 
out the original design to deceive. There is in our opinion substan- 
tial évidence that défendant knéw'and intended that his subordinates 
would contihii.è to make the false entries which he had originally au- 
thorized until He should gîve directions to the contrary. The question 
of the àuthorShip or responsibility for the repeated entries was f airly 
left to the jury, ahd its affirmative finding on that issue we think is 
supportéd by sûbstantîal pfoof. ■' 

But if Vf.e are itiistâken abbut thîs it would be without préjudice to 
the défendant: Thé judgmént and sentence underiall of the Consol- 
idated indicthients were the sàiïie, and ran concurrently. If, there- 
fore, any of them were gôbd' and sustained by the proof, it would 
be sufficient to support the p'racticâlly single judgmént and sentence 
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which was actually imposed by the court bélow. Clément v. United 
States, supra, and cases cited; Tubbs v. United States, 44 C. C. A. 
357, 105 Fed. 59 ; Lehman v. United States, 61 C. C. A. 577, 137 Fed. 
41; Ripper v. United States (just decided by us) 178 Fed. 24. 

7. Again it is contended that the trial court erred in refusing to 
give the following instruction requested by défendant: 

"The jury are Instructed that the offense of maklng false entries in the 
books bî a national bank Is a concrète offense, and, if the entry is the record 
of a transaction which actually took place, It is not a false entry withln the 
statutes, no matter what the intent was of the person or persons making or 
dlrecting the entry to be made." 

The court refused to give this instruction and charged the jury in 
lieu thereof as f oUows : 

"Now the jury may not hâve thoroughly understood the court in that re-' 
spect. I do désire to charge you, gentlemen, that a 'false entry' is one that Is 
made which is untrue and falsely States the condition of the banking associa- 
tion. Now it don't matter whether the entry was of a transaction which oc- 
curred or not. If it was a bona fide transaction, it is not a false entry ; but, 
if the entry was false in itself and was done for the purpose of misstating the 
true condition of the bank, it don't matter whether the record is of the trans- 
action as it occurred or not. The question is whether it was with the Intent 
of misstating or stating falsely the condition of the bank with auother." 

Of course the instruction asked could hâve no pertinency to the 
second count of indictment 161. That involved the false entry of a 
crédit of $10,000 to Robb's account without the receipt of any money 
or valuable thing from Robb or any one in his behalf. It was a clear 
case of an entry false in fact and false in intent. The same may also 
be said with respect to the entry of the crédit of $19,000 to the Per- 
sonal account of J. C. Robb involved in indictment 172. The re- 
quested instruction, therefore, could hâve had no appropriate bearing 
upon the facts of those two indictments which were good in them- 
selves and amply sustained by the proof. In any phase of the case, 
therefore, the refusai of the instruction and the giving of the charge 
complained of was without préjudice to the défendant. 

But we think the court properly refused the request made. It can- 
not be the law that officers of a bank may make a sham entry with 
the intent to deceive, and yet, merely because they go through the 
idle and deceitful form of making a transaction to which the entry 
might nominally but cannot really relate, protect themselves from the 
conséquences or their real conduct. Such a holding would facilitate 
the vicious practice condemned by law. We took occasion to say in 
Hayes v. United States, 94 C. C. A. 449, 169 Fed. 101, on this sub- 
ject as foUows : 

"It may be conceded that if the officers of the bank procure a note to be 
given to the bank by an irresponsible person, with the intent of apparently, 
but not really, magnifying the bank's assets, aiid should thereafter make an 
entry in a rejKjrt required by law to be made to the Comptroller of the Cur- 
rency, including such note as' a bona fide asset of the bank, with either of the 
Intents denounced by section 5209, such an enti-y, even though of a paper in 
actual existence, would be a falsé entry, within the meaning of section 5209." 

We think, in view of the facts of the présent case, the court's 
charge cannot properly be complained of by the défendant. It pre- 
sented the law as favorably to him as the case warranted. 



66é ,178 I1E)DEE4L ÏIEPOBTEK. , 

; Assîgnments^of errornot aljeady considered and passed upon hâve 
been examined and f ound untenal;)le. 
The judgments nnist be affirmed, ; 
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(Circuit Court of Appeals, Second Circuit. Aprll 4, 1910.) 

No. 34. 

1. Carkiebs (§ 24*)— Interstate Commerce Act— Carriers bt Water. 

Broadly speakliig, Elkins Àct Feb. 19, 1903, c. 708, 32 Stat. 847 (U. S. 
Comp, St. Supp. 1909, p. 1138), iB not applicable to carriers by water, and 
such a carrier does not become subjeot to tbe act In respect to an Inter- 
state tehtpment in part over its Une and in part over conuectlùg rallroad 
Unes, unless, as provided in section 1 thereof, it was "under a common 
contre], managenient or arrangement" with tbe railroad carriers for the 
continuons carrlage of such shlprûent. 

[Ed. Note.^For other cases, see Carriers, Cent. Dig. §§ 60, 61; Dec. 
Dlg. § 24.*] 

2. Carriers (§ 24*)— Interstate Commerce Act— Giving Rebate— Carriers 

SuBjECT to Act— "Common Arrangement"— "Givino of Rebate." 

A carrier by. water wlilch bas not jolned in a tarifï and division sheet 
flled and publlshed by Connecting railroad carriers for the tbrough car- 
rlage of Interstate shlpments between two points does not become a party 
to a "common arrangement" for the carrlage of such a shlpment within 
the meanlng of Elkins Aet Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 (U. S. 
Comp. St. Supp. 1909, p. 1138), by aeceptlng and carrying the same un- 
der a through blU of lading Issued by the initial rallroad carrier stating 
the publlshed tariff rate and the division of the charges in aceordance 
therewith, nor by receivlng Its dlvisional part of such rate, where it had 
previously privately contracted with the shlpper to "protect" a lower 
through rate, pursuant to which çontract the shlpment was made, and 
its return to the shlpper of a part of its dlvisional share of the frelght 
paid, in fulflllment of the çontract, was not the "givlng of a rebate" in 
violation of the act. 

[ICd. Note.— For other cases, see Carriers, Cent. Dlg. §§ 60, 61; Dec. 

Dig. 1 24.* 

For other définitions, see Words and PhSases, vol. 1, p. 500.] 

3. Carriers (§ 24*) — "Conventional Pivision or Charges." 

Where goods are received in transit ùnder a "conventional division of 
the charges," there Is an apportionment of the charges by agreement of 
the participatlng carriers. 

[Ed. Note.-^For other cases, see Carriers, Dec. Dlg. § 24.*] 

In Error to the District Court of the United States for the Western 
District of New York. 

Action by the United States against the Mutual Transit Company. 
Judgment for plaintiff, and défendant brings error. Reversed. 

A judgment was ' rendered against the plaintlfC in error, the défendant be- 
low, upon an information charging such défendant with the ofCense of unlaw- 
fully and willfully ofEerlng, givlng, and grantlng a rebate or concession, in 
violation of the act to fiirther régulate commerce of February 19, 1903. In 

•For other cases see saine toplc & i number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the statement and opinion foUowing the parties are designated as in the 
District Court. 

Tlie défendant, the Mutual Transit Company, is a New Yorlc corporation 
engaged in business as a carrier by water only and operating a line of steam- 
stiips on the Great Lakes from Buffalo, N. Y., to West Superior, Wis. In Oe- 
totier, 1904, tlie Caniden Iron Worlcs, a manufacturing corporation of New 
Jersey doing business at Camden and Florence, in that state, entered into a 
contract through its selling agents to supply a lar!>e quantity of iron water 
pipe to the City of Winnipeg, Manitoba. Thèse selling agents desired to ob- 
tain a joint through rate from carriers for the transportation of said iron 
pipe, and, after Inquiring of other liués, obtained an agreement from the dé- 
fendant to "protect" a rate of 45 cents per hundred pounds on said iron pipe 
from the New Jersey points through to Winnipeg; provided the défendant 
could control the routing. Subsequently the Camden Iron Works obtained 
additional iron pipe necessary to fulfill its contract from a manufacturing 
concern at Emaus, Pa., and the défendant agreed that the same through rate 
of 45 cents should apply to thèse shipments from Emaus. The alleged rebate 
in question hère is in connection with the latter shipments only. The iron 
,pipe was billed and shipped from Emaus by the l'hiladelphia & Keading Rall- 
road and Lehigh Valley Rallroad to Buffalo, thence by the defendant's steani- 
ship line to West Superior, and thence by the Great Northern Kailway and 
Canadian Northern Railway to Winnipeg. 

At the tlme of this arrangement and thèse shipments, there was on iile with 
the Interstate Commerce Commission a through tariff flled by the Philadel- 
phia and Reading Rallroad Company establishlng a joint through rate on 
iron pipe from Emaus to West Superior of 24% cents per hundred pounds. 
The défendant was desiguated in this tarife as a Connecting and participating 
carrier, but there was no proof, and it was not claimed, that it had ever iîled 
any written concurrence therein. This tariff had been originally flled by the 
Philadelphia & Reading Rallroad Company In April, 1903, and the défendant 
had then flled its concurrence. It was, however, subsequently canceled by the 
rallroad company, and, although later restored by it, the défendant had 
never flled any written concurrence in such restored tariff. 

At this time there was also on flle with the Interstate Commerce Com- 
mission a tariff flled by the Great Northern and Northern Pacific Railways 
naming the Canadian Northern Railway as their Connecting carrier to Win- 
nipeg and establishlng a rate on iron pipe from West Superior to Winnipeg 
at 25 cents per hundred pounds. It was not claimed that the défendant was 
named in or had ever flled any concurrence in this tariff. It did not appear 
that any joint through rate from Emaus points to Winnipeg had ever been 
flled with the commission by any carrier. 

The Philadelphia & Reading Rallroad Company and other participating car- 
riers were not Informed of the understanding of the défendant with the ship- 
per for a 45-cent through rate and the bills of lading, shipping receipts and 
other documents relating to thèse shipments called for a rate of 49% cents, 
being the sum of the two rates of 24% cents and 25 cents already mentloned. 
They also stated a division of the 24% -cent part o( the 49%-cent rate among 
the participating carriers, in accordance with division sheets referred to iu 
the flrst tariff aforesaid. The Philadelphia & Reading Rallroad Company, 
the initial carrier, presented bills to the Camden Iron Works, the shlpper, 
at said 49%-cent rate. When this was communicated to the défendant, its 
représentative told the shipper to pay the rate charged, and to look to it for 
the return of the excess above the agreed rate. Aceordingly, the shlpper pald 
the charge, and then claimed and received from the défendant the amount 
of said excess — $267.33 — and it was this amount which the government con- 
tended oonstituted the relMite or concession charged. The adjustments be- 
tween the participating carriers were so made that ail the railroads received 
their stated proportions of the 49%-cent rate. The défendant also received 
its stated proportion, but retumed the aforesaid amount to the shipper in or- 
der to comply with its agreement. 

The défendant was found guUty of the offense charged in the information, 
and from the judgment entered upon the verdict bas brought this writ of 
•error. 
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Moot, Sprague, Brownell & Marcy (Adelbert Moot, of counsel), for 
plaintiff in exror. 

John Iv.. O'Brian, for défendant in error. 

Beforé i;AeOMBE, COXE, aiid NOYES, Circuit Judges. 

NOYËSj Circuit Judge (after stating the facts as above). The act 
to further regulate commerce, known as the "Elkins Act" (Act Feb. 19, 
1903, c. 708, 3a Stat. 847 [U. S. Cornp. St. Supp. 1909, p. 1138]), as 
it existed at the time of the aforesaid transactions, màde it a mide- 
meanor for, any person or corporation— ^ 

"to offer, grant or glve or to sollcit, accept or reeeive any rebàte, coucession, 
or âlacrtminatlon In respect of the transporta tien of any property in Inter- 
state' or foreign commerce by any common carrier subject to the said act to 
regulate thé- commerce and the acte amendatory thereof , whereby any sueh 
propertj' shaU by any device whatever be transported at a less rate than 
tliat named Ih the tariffs published and flied by such carriers, as is required 
by said act to regulate commeirce and the acts amendatory thereof, whereby 
any other advantage is given or discrimination is practiced." 

Whether, then, the défendant oiifered a rebate or concession in viola- 
tion of this statute dépends upon Vhether it was a carrier subject to 
the intergtate commerce act (Act Peb. 4, 1887, c. 104, 24 Stat. 379 
[U. S. Comp. St. 1901, p. 3154]). If it were not required to file its 
rates and were not bound by rates filed by other carriers, it had full 
right to çarry at lower rates. 

The interstate commerce act,,brbadly speaking, applies to railroad 
companieSi' AU railroads engaged Jn interstate transportation come 
within its provisions. On the other hand, broadly speaking, the act 
does not apply to carriers by watef. As a gênerai rule, such carriers 
are not required to file or puhlish their rates, and are under no stat- 
utory restrictions with respect to rebates or other discriminations. The 
fact even that an ihdepéndant water line is part of a through interstate 
routé does not in and of itself bring it within the act. But certain wa- 
ter carriers are subject to thé act aïld that wîiich is neçessary to bring 
such a carrier within its provisions is stated by the act itself. Section 
1, as it existed at the time of the transactions in question, provided: 

" • * • That the provisions of this act shall apply to any common car- 
rier or carriers engaged in the transportation of passengers or property wholly 
by raliroad, or partly by railroad and partly by water when both are used, un- 
der a common control, management or arrangement for a continuous carrlage 
or shipment, from one state or territory • * * to any other state or ter- 
ritory. ♦ • *" 

The défendant, then, was subject to the, act onîy in case it is es- 
t'ablished that it was "under a common control, management or ar- 
rangement" with the railroad carriers. And as no arrangement with 
respect to the carriage of other f feight for other shippers is showh, 
land as it is not contended thatthè défendant and any of the railroad 
«;^iriers were under a "common control" or "management," the in- 
quiry may be reduced to the question whether it is shown that there 
was a "common arrangement" for the continuous carriage of this iron 
pipe for the Camdeil îrori Works froniEmaus to Winnipeg. The 
phrase "common arrangement," in view ôf its context, evidently means 
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an agreement or understanding between Connecting carriers with re- 
spect to the transportation of merchandise and the charges and division 
of the charges to be made therefor. A mère agreement by an inde- 
pendent water carrier to accept freight from a Connecting railroad, and 
to transport it for its own particular rate, might be an "arrangement" 
for continuons carriage, but would not be a "common arrangement." 

It is not necessary that a "common arrangement" should be estab- 
lished by proof of formai concurrences in tarifïs and division sheets. 
In the absence of a prior spécial agreement, we think that a "common 
arrangement" might be established by receiving and carrying freight 
under a through bill of lading stating a division of the charges. In 
the présent case, although the défendant had not concurred in the 
tarifï filed by the Philadelphia & Reading Railroad Company, it might, 
by receiving and transporting the iron pipe under the bill of lading and 
other documents showing the 49%-cent rate and the apportionment 
thereof, hâve made itself a party to the rate, and bave carried under 
a "common arrangement," had it not been for its spécial contract with 
the shipper. 

The real arrangement under which this freight moved was made be- 
tween the défendant and the shipper. The défendant entered into no 
agreement with the other carriers. They were not parties to its agree- 
ment with the shipper. The défendant agreed with the shipper to 
"protect" — i. e., guarantee — a through rate of 45 cents from port of 
origin to destination. This amounted to an agreement upon its part 
to see that the other carriers were paid their légal charges and to ac- 
cept what was left for the water transportation. The défendant did 
not agrée that the other carriers should reduce their charges, nor did 
it seek to hâve them do so. The mère fact that the initial carrier 
made out the bill of lading according to its published rates and divi- 
sion sheets, and that the défendant permitted the carriage to go on un- 
der such documents, did not, in our opinion, make it a party to a "com- 
mon arrangement" for a rate in excess of that stipulated in the real 
contract under which the freight was offered for transportation. 

If the défendant, after making its contract with the shipper, had 
notified ail the railroad carriers that it had guaranteed a through rate 
of 45 cents, and would pay them their fuU published rates and accept 
what was left for its own services, it could hardly be claimed that the 
défendant entered into a "common arrangement" for a 4914-cent 
through rate merely because the initial carrier made out the documents 
to accompany the shipmént upon that basis. And, if the défendant 
did not notify the other carriers, we think the principle not essentially 
différent. An intermediate water carrier which is a party to a spécial 
agreement with a shipper covering a shipmént cannot properly be said 
to be a party to a "common arrangement" wholly inconsistent there- 
with merely because of récitals by the initial carrier in the bill of lad- 
ing. Especially should this be true where the water carrier bas re- 
frained from concurring in the tariff under which the récitals are 
made. 

But it is contended by the government that the Suprême Court de- 
lermined what is a "common arrangement" in the "Social Circle" Case 
(Cincinnati, etc., R. Co. v. Int. Com. Corn., 162 U. S. 184, 16 Sup. 



668 1T8 PEDSEAJi ^BPOETKE. 

Ct. 700, 40 L. Ed. 935), and th^t the présent case is gayerned by that 
décision. While in vie\y of the décisions upon the act as unamended 
the distinction isperliapsnot of importance, it will .be noticed that the 
court was construing, the, phrase, as: applying to }and transportation 
only, and not to çarriage by water. ' The question .was whether a rail- 
road Company ,whose road was within the limits of a state had so en- 
gaged in transportation with foreign companies as to become a part of 
a continuons Une and subject to the interstate commerce act, and the 
Suprême Court held that such a company which entered into the çar- 
riage of foreign freight by agreeing to receive goods upon foreign 
through bills of ,lading and to participate in through rates and charges 
did by such arrangement become subject to the act. 

Mr. Justice Shiras said (Page 193 of 162 U. S., page 704 of 16 Sup. 
Ct. [40L. Ed. 935]): 

"Ail we vvish to be «nderstood to hold is that when goods shipped nnder 
a through bill of ladlng from a point in one state to a point in another are 
received in transit by a state common carrier, under a conventional division 
of the charges, such carrier niust be deemed to hâve subjected its road to an 
arrangement for a continuons çarriage or shipment within the nieaulng of 
the act to regulate commerce." 

A "conventional division of the charges" obviously means an ap- 
portionment of the charges by agreement of the participating carriers. 
No agreement of this character is shown in the présent case. The 
necessary payments to the railroads of their légal rates did not amount 
to such an agreement. The mère récital by the initial carrier of a 
division in the bill of lading would be insuffîcient to show that the de- 
fendant agreed to it in the face of its spécial arrangement with the 
shipper to the contrary. Hère there was no agreement, express or im- 
plied, to participate in the 49i^-cent rate. On the contrary, there 
was a spécial agreement made in advance for the 45-cent rate which 
necessarily involved a materially différent division. In our opinion the 
décision in the "Social Circle" Case is inapplicable to the facts in this 
case, and we agrée with Judge Dallas of the Circuit Court of Appeals 
for the Third District in the case appealed by the Camden Iron Works 
to that court from a judgment convicting it of receiving the rebate 
which the défendant is hère charged with giving. Camden Iron Works 
V. United States, 158 Fed. 561, 564, 85 C. C. A. 585, 588. Judge Dal- 
las, in comparing the "Social Circle" Case with the one before him 
said : 

•'But the nature of the case with which that tribunal vyas dealing, when 
it made the deiiverance that has been referred to, was so essentially différent 
from the case now under considération as to render the décision in the 
former whoUy inapplicable to the latter. The sort of 'arrangement' to which 
the attention of the Suprême Court was directed was one between the carriers 
theraselves, and aU that was actually ad.1udged is that a state common carrier 
by railroad, who receives in transit goods shipped under a through bill of lad- 
lng from a point in one state to a point in another, and 'under a conventional 
division of the charges,' subjects its road to an arrangement within the mean- 
ing of the act. Thus uuderstood, there is nothing in that case with whieh 
our view of the présent one conflicts. In this instance the contract for eo]i- 
tinuous çarriage or shipment was between the shipper itself and a single car- 
rier by water. * * * But, as to the transit company itself, the proofs 
show that an élément which materially Influenced the resuit in the case of 
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the Cin., N. O. & Tex. Pae. Kailway Couipsuiy is wboUy lacking from this 
case, unless, indeed, the transit company's necessary concessions to the car- 
riers by railroad of their own lawful rates constituted 'a conventional divi- 
sion of the charges,' and to us it seems clear that it did not." 

But, even if the défendant was a party to a "common arrangement" 
for the continuous earriage of the iron pipe and subject to the inter- 
state commerce and Elkins acts, it is still ' necessary to show that it 
violated the provisions of the latter. That a carrier is subject to a 
statute does not tend to show that it bas offended against it. 

It must be shown, in the first place, that the défendant was bound 
by the rate which it is charged with oiïering a rebate or concession 
from. Otherwise there would be no oiïense. Carriers, as a gênerai 
rule, become bound by through rates by formally agreeing thereto or 
concurring therein. Section 6 of the interstate commerce act as it 
existed at the time of thèse transactions provided, among other things : 

"Every common carrier subject to the provisions of this act shall file witli 
the commission hereinafter provided for copies of its schedules of rates, 
fares, and charges which hâve been establlshed and publlshed in compliance 
with the requirements of this section, and shall promptly notlfy said com- 
mission of ail changes made in the same. Every such common carrier shall 
also file with said commission copies of ail contracts, agreements, or arrange- 
ments with other common carriers In relation to any traffic affected by the 
provisions of this act to which it may be a party. 

"And in cases where passengers and freight pass over continuous Unes or 
routes operated by more tban one common carrier, and the several common 
carriers operating such Unes or routes establlsh Joint tarifes or rates or fares 
or charges for such continuons Unes or routes, copies of such .ioint tariffs shall 
also, in like manner, be filed with said commission." 

Concededly the défendant at the time of the shipments in question 
was not a formai party to any contract in relation to through traffic 
nor to any joint tariffs on file with the Interstate Commerce Commis- 
sion. Its previous concurrence had been canceled before thèse transac- 
tions took place, and, so far as formai action is concerned, it stood at 
such times as a wholly independent carrier by water. But, under cer- 
tain conditions, a carrier may become bound by a rate published and 
filed by another carrier without formai concurrence therein. The con- 
cluding paragraph of the Elkins act, in the form in force in 1904, 
provided : 

"Wlienever any carrier flles with the Interstate Commerce Commission or 
publlsbes a particular rate under the provisions of the act to regulate com- 
merce or acts amendatory thereto, or participâtes in any rates so filed or 
published, that rate as against such carrier, its offlcers or agents, lu any prose- 
eution begun under this act shall be coneluslvely deemed to be the légal rate, 
and any departure from such rate, or any ofCer to départ therefrom, shall be 
deemed to be an offense under this section of this act." 

And in United States v. New York Central R. R. Co., 312 U. S. 
509, 515, 29 Sup. Ct. 313, 314, 53 L. Ed. 629, Mr. Justice Day said of 
this provision : 

"We think it entirely clear that the concluding part of section 1 of the El- 
kins act which we bave above auoted brings ail of the carriers who hâve par- 
ticipated in any rate filed or published wlthin the terms of the act, as much so 
as if the tariff had been actually published and flled by such participatlng 
carrier." 
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Consequently, although the défendant did not file a concurrence in 
th,e 24^-cent rate from Emaus to West Superiof published and filed 
by the Philadelphia & Reading Railroad Company, such rate, in case 
the défendant participated in it, would as against the défendant — as- 
suming thé application of the statute— be conclusively deemed to be 
the légal rate. 

_ Now, the only évidence tending to show that the défendant par- 
ticipated in the published rate was that which we hâve already con- 
sidered as tending to show the "comition arrangement" — the through 
bill of lading, shipping receipts, and other documents. In other words, 
the évidence which it is contended makes the défendant subject to the 
statute must also serve to establish an essential élément of the offense 
of violating it. 

We think it very doubtful whether the défendant upon the évidence 
presented can be said to hâve participated in the 34y2-cent rate, the 
35-cent rate, or the total of the two, the 49i/^-cent rate. To participate 
in a rate is to share in a rate, and the défendant under its express an- 
técédent contract with the shipper which established the real rate could 
hardly share in any excess ovef it'. If as a matter of convenience in 
bookkeeping the défendant received more than it was really entitled 
to and returned the balance, it is by no means clear that it participated 
in the advanced rate, within the meaning of the statute. And if the de- 
fendant did not participate in, and thus become bound by, the published 
rate, it was not guilty of ofïering rebates or concessions f rom it. 

We prefer, however, to place our décision upon the ground that the 
défendant was not subject to the étatute which it is charged with vio- 
lating, rather than upon the ground that, being subject to the statute, 
it did not contravene its provisions. 

The judgment of the District Court is reversed. 
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DES MOINES SAVINGS BANK v. STANWOOD et al. 

(Circuit Court of Appeals, Eighth Circuit. Mareh 18, 1910.) 

Nos. 2,963, 2,964. 

1. Corporations (§ 696*) — Insolvenct— Pkiorities or Claimb— MoRiOAaEE 

AND General Obeditors. 

Where a bank holding mortgages on property of an insolvent corpora- 
tion caused them to be foreclosed in the name of an attorney for com- 
plainants, who were credltors of the corporation, but without knowledge 
of Buch relationship, under an arrangement with him by which, if no one 
else purchased the property, he might do so and retain It for himself, 
glving the bank new mortgages for Its debt at a reduced rate of interest, 
which arrangement was carried out, there was nothlng in the transaction 
to charge the bank with fraud which would postpone the lien of its new 
mortgages to the claims of complalnants. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 566.*] 

2, Corporations (§ 566*) — Insolveuct— Right of Mortgagee. 

A mortgagee of property of an Insolvent corporation owes no duty to 
gênerai credltors of the corporation to enforce payment of its interest 

•Por other cases see same topio à § NITMBBk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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from the rents and profits ot the property of whlch It has not taken pos- 
session. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. S 566.*] 
8. Eqtjitt (f 427*) — Deceeb— Conformitt to Pleadings. .' .' 

In a suit by credltors agalnst an Insolvent corporation and a mortgagee 
to enforce thelr clatms against the mortgaged property, the légal tltle to 
whlch was In a trustée, where the Mil dld not ask a foreclosure of the 
mortgage, and no cross-bill for foreclosure was flled by the mortgagee, 
the court had no power to grant such foreclosure as a condition to the 
grantlng of relief to the complainants against the property, subject to the 
rlghts of the mortgagee. 

[Ed. Note. — For otlwsr cases, see Equlty, Dec. Dlg. § 427.*] 

4. COBPOBATIONS (J 565*) INSOLVENCT— BiGHTS OF MORTGAGEE. 

Where the holder of mortgages on property of an Insolvent corporation 
after a foreclosure and sale took renewal mortgages from the purchaser 
who represented credltors of the corporation, it had the right as against 
such credltors to add to the new mortgages the lawful costs and expansés 
of the foreclosure suit. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 565.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of lowa. 

Suit in equity by Annie W. Stanwood and others against the Des 
Moines Savings Bank and the Des Moines Loan & Trust Company. 
From the decree both parties appeal. Modified. 

Charles A. Clark (W. C. Marquis, on the brief), foF Stanwood and 
others. 

George F. Henry, for Des Moines Savings Bank. 

Before HOOK and ADAMS, Circuit ludges, and CARLAND, Dis-^ 
trict Judge. 

HOOK, Circuit Judge. This was a suit by Annie W. Stanwood 
and others, creditors of an insolvent trust company, to obtain a decree 
that Edward S. Wishard held the légal title to some real property in 
Des Moines, lowa, in trust for the payment of their claims, for an 
accounting between them and défendants Wishard and the Des Moines 
Savings Bank, a mortgagee, and that the lien of the bank's mortgage 
be subordinated to their claims. While the suit was pending, Wishard 
conveyed to a trustée selected by complainants, and they released him 
from further responsibility. A decree was entered fixing the amount 
due the bank, declaring its mortgage to be a first lien, and providing 
for foreclosure and sale of the premises. The complainants appealed 
from the decree, and the bank prosecuted a cross-appeal. 

The f acts necessary to an understanding of the case are thèse : While . 
Wishard was the président of the trust company, the property in 
controversy was acquired by it and the title taken in his name undér 
an arrangement the détails of which are unimportant hère. The prop- 
erty was at the time it was so acquired subject to three mortgages given 
by the former owner. One of the mortgages was held by the bank 
and the other two by an insurance company. The trust company was 
afterwards declared insolvent, and its property was placed in the hands 

•For other cases see same toplc & { mrMBEB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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of a recipivèr. "Wishard then became the attorney' for (Iie^complainants 
and reptesented their clairns. Whilst that relation subsisted, the bank 
bought the two mortgages of the insurance company and caused ail 
three, ci them to be foreclosed in Wishard's name. Wishard became 
the purdiaser at sheriff's sale and finally obtained title free f rom ré- 
demption. He then executed to the bank two notes aggregating $36,- 
143, and two mortgages on the property to secure them. The amount 
of the notes was the principal and interest of the old incumbrances with 
the addition of the costs and attorney's fées in the foreclosure suit. 
Thèse are the notes and mortgages now involved. 

The complainants complain that the lien of the bank was given 
priority over their clkims, that the bank was not charged with certain 
rents and profits of the property whiîe it was in Wishard's possession, 
and also because the court decreed a foreclosure and sale. It is not 
denied the three original mortgages were valid and were paramount 
liens ori the property. It would be difficult to discover any ground for 
destroying their priority or that of the two mortgages which replaced 
them. The latter were, with slight exception, for the amount of the 
former with accrued interest. The resuit sought by complainants is 
attempted to be worked out by a charge of fraud against Wishard and 
the bank. But even if Wishard was guilty, the master to whom the 
cause was referred reported that he found nothing to support the 
charge against 'the bank. The trial court approved the finding. In ad- 
dition to this, we can discover no foundation whatever for it. The 
bank officiai who had charge of the business knew nothing of Wish- 
ard's relations to complainants, and the arrangement that the fore- 
closure be conducted in Wishard's name was for a business reason that 
had no connection with them. If no one else purchased the property 
at the sherifï's sale, Wishard was to do so, keep it for himself, and 
give his notes and mortgages at a lower rate of interest. He did so. 

The contention that the bank should be charged with the rents and 
profits while Wishard was in possession is equally untenable. As 
ground for this it is said the bank was guilty of lâches in permitting 
its interest to accumulate on its notes and in not requiring the applica- 
tion of the rents and profits. But the bank owed no duty to complain- 
ants to be vigilant in urging its rights. Moreover, complainants had 
not subjected the property to the payment of their claims, had never 
acquired title, and were not entitled to the rents and profits. It is also 
said the bank was co-trustee with Wishard, and as such was responsi- 
ble ; but this claim must hâve its foundation in the fraud of the bank, 
and there was none. 

There should hâve been no decree for foreclosure. The prayer 
for it in the original bill was distinctly withdrawn by amendment, and 
there was nothing in the answers of the bank asking it; Had the bank 
desired a foreclosure, it should hâve sought it by a cross-bill. The 
pleadings being silent, it is to be presumed both parties were willing 
the mortgages shOuld stand. There is an attempt by the bank to sus- 
tain this part of the decree, by the power of the trial court to com- 
pel the complainants who sought equity to do equity, and therefore 
to impose the foreclosure as a condition to the relief granted them. 
But there should be some reason for imposing the condition in the 
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character or extent of the relief granted, and the complainants got 
nothing, to the complète equity of which the foreclosure of the bank's 
mortgages was essential. The rule is that relief in equity not affirma- 
tively sought will not be granted. Grififith v. Loan Ass'n, 100 Tenn. 
410, 45 S. W. 670. The quahfication of the rule that the court, to do 
justice, may make conditions in its decree not affirmatively asked, is 
not to be extended so as to authorize generally ail relief which the 
court might hâve awarded had the parties sought it. 

The bank, on its cross-appeal, complains that the court deducted 
from the amount of its mortgage notes given by Wishard the sum of 
$1,033.46. This item represents the costs and attorney's fées in the 
foreclosure of the three mortgages. As that foreclosure is upheld, 
the lawful expenses of it should be held to be a just claim against the 
property. Besides, there is an especial equity in that resuit. If the 
complainants redeem from the existing mortgages, they will profit by a 
substantiai réduction of the prior interest rate and thereby in the re- 
placement of the old mortgages by the new ones. The $1,033.46 should 
be restored to the amount of the bank's notes to draw interest as the 
remamder of the principal. There is no merit in the complaint of the 
disallowance of attorney's fées for the foreclosure of the présent mort- 
gages and of the rate of interest upon accrued interest. The right to 
attorney's fées goes with the vacation of the foreclosure. The rate of 
interest allowed was that prescribed by the notes. 

The cause is remanded to the trial court, with direction to modify 
the decree by excluding therefrom the provisions for foreclosure and 
sale of the mortgaged property, and by increasing the amount found 
due the défendant bank by the sum of $1,033.46 and interest thereon 
from the date of the notes to the date of the decree. 

As so modified, the decree is afSrmed. 



DUNLOP S. S. CO., Limited, t. TWEEDIB TRADING OO. 
. (Circuit Court of Appeals, Second Circuit. April 18, 1910.) 

No. 192. 

1. Shippino (i 50*) — Construction or Charteb Paett— Liabilitt for Ex- 

penses op IjEqal Pkoceedings Against Vessbl. 

A provision in a time charter, wlilch did not amount to a démise of tlie 
vessel, that the charterer should "provide and pay for ail * ♦ * con- 
sular charges," did not require it to procure a blU of health from the 
Cuban consul at the port of departure, required by the laws of Cuba to en- 
title the vessel to enter a Cuban port, that being the duty of the master, 
even though the charterer may hâve been required to pay the charge 
therefor, and the charterer Is not llable to the owner for damages, con- 
sisting of a fine and cost of légal proceedings incurred by the vessel by 
reason of her entering a Cuban port without such bill of health. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. | 50.*] 

2. Shipping (§ 49*) — Construction op Charter Partt— Beeakdown Clause. 

The breakdown clause of a tIme charter party, providing, Inter alla, 
that in the event of stranding, preventing the working of the vessel for 
more than 24 hours, "payment of hire shall cease until she be again in 

•For other cases see eame topic & S nitmbbb In Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexai 
178 F.— 43 
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an efficient State to résume her service," relates only to physlcal efflclency ; 
and where the vessel, when agaln tendered to thé charterer for service 
after a straBdlng, was in fact in' an efficient state or seaworthy, she can- 
not be contliiued off hlre untll her master sliall procure a survey and a 
Lloyd's certlflcate of seaworthiness. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dlg. §§ 187-202; Dec. 
Dlg. §49.*] 

Appeal f rom the District Court of the United States for the South- 
ern EHstrict of New York. 

Suit in admiralty by the Dunlop Steamship Company, Limited, as 
owner of the streamship Queen Olga, against the Tweedie Trading 
Company. Deçree for respondent (162 Fed. 490), and Hbelant appeals. 
Afïirmed. 

Convers & Kirlin (J. Parker Kirlin and John M. Woolsey, of coun- 
sel), for appellant. 
R. J. M. Bullowa, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is an action in personam by the 
owner against the charterer upon a time charter of the steamship 
Queen Olga, the relevant provisions of which are : 

"1. That the owner shall provide and, pay for ail provisions, wages and 
consular shlpplng and discharging (ees of the captain, offlcers, englneeis, flre- 
men, and crew; shall pay for the Insurance of the vessel, also for ail the 
cabln, deck, englne room, and other necessary stores, and maintaln her In a 
thoroughly efficient state in huU and machinery for and during the service. 

"2. That the charterers shall provide and pay for ail coals, port charges, 
pilotages, agencies, commissions, consular charges (except those pertaining 
to the captain, offlcers or crew), and ail other charges whatsoever except those 
before stated." 

The question raised upon this appeal is whether by virtue of thèse 
provisiops the charterer became liable to the owner for damages, con- 
sisting of a fine and the cost of légal proceedings, incurred by reason 
of the véâsel's entering a Cuban port without the bill of health rçquired 
by Cuban laws. < 

This charter party is similar to the one in the récent case of The 
Santona (Clyde Commercial S. S. Co. v. West Indian S. S- Co., 169 
Fed. 275, 94 C. C. A. 551), which this court held not to amount to a 
démise of the vessel. Consequently the navigation of the ship during 
the time of the charter was in the hands of the owner, and, uniess the 
provisions just quoted otherwise require, it was ôbliged to obtain 
the documents necessary to enable the vessel to enter a port within the 
limits of the charter. This was an obligation to be performed by the 
bwner, through its agent, the master, and the master owed the owner 
a duty to perfojrm it. , 

The maSter failed in the performance of bis duty to the owner. He 
entéred a Cuban port without the bill of health required by law. The 
vessel was seized, a fine imposed, and costs incurred. It may well be 
that the owner has a valid claim against the master for breach of duty ; 

*For other cases see same toplc & i nvmbss in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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but ît lias no claim against the charterer, unless it can be based upon 
the language of the second paragraph above quoted : 

"That the charterers sball provide and i>ay for ail * ♦ * consular 
charges." 

The obligation to provide for a charge can only mean to provide 
for the payment of a charge. The duty to pay the fee necessary to 
obtain a document is quite distinct from the duty to obtain it. The 
obligation of the charterer "to provide and pay for * * * consu- 
lar charges" — even if it embraced the duty to pay the fee required for 
the necessary bill of hèalth — ^in no way changed the duty which the 
master owed the owner not to take the vessel into port without a bill 
of health. The charterer, by agreeing to pay a fee, did not assume re- 
sponsibility for acts of the master in violation of law. It's obligation 
to pay consular charges made it responsible for the amount of those 
charges, but not for damages arising from the master's wrongdoing. 

The distinction between the duty of the charterer to pay the fee for 
the bill of health — assuming that such obligation existed— and the duty 
of the owner to obtain it is shown in a case in the English Court of 
Appeal (Mciver v. Tate Steamers, Limited, 72 Law Journal Rep. 353, 
K. B. Div.) decided in 1903, where it was held, under a charter re- 
quiring the charterers "to provide and pay for" — using the précise 
language of the présent charter party — ail the coal, that the owners 
were not relieved from responsibility to see that the ship was sea- 
worthy at each stage of her voyage by reason of there being a sufficient 
supply of coal on board. Indeed, it is not necessary to go so far in 
this case as in the English case. The duty to "provide" coal might 
well be held to include the duty to furnish it, without the conclusion 
following that the obligation to "provide" a charge embraced the duty 
to obtain the document for which such charge would be made. 

In our opinion there is nothing in the charter party requiring the- 
charterer to res'pond to the damages sued for, or relieving the ship- 
owner of the burden of them, ànd we find no act of the charterer or 
its authorized agent extending its obligation. 

With respect to the charterer's affirmative contention that the de- 
cree should be modified, it is sufficient to say that we approve the con- 
clusion of the District Judge that the charterer was not entitled to 
any déduction of hire after the date of tender as pleaded in the libel. 

The decree is affirmed, with costs of this court to the appellee. 



HOLMAN V. THOMAS et al. 
(Circuit Court of Appeals, Second Circuit. March 7, 1910.) 

No. 168. 

COEPOBATIONS (§ 99*) — ISSUANCE OF STOCK — SuFPICIENCT OF OONSIDEBATION. 

A contract by a corporation of Minnesota, representing sugar reflners, 
to issue to plaintifC fuU-paid shares of its stock, in considération for which 
plaintlfC agreed to sell a certain part of such shares of stock to retail 
merchants for par value in cash, to give them other shares as a bonus, 

"For other cases see same topic & S itdmbss in Dec. & Âm. Digs. 1907 to date, & Hep'r Indexes 
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and to establlsh relations wlth them by which a ço-»perative business 
should be conducted in tliè inanufacture, distribution, and sale of refined 
sugar, cannot be held vold à's a mattër of law, as in violation of Gen. 
St. Jlinn, ] 804, .§ ,3415, which provides tliat corporations havlug capital 
stock "sball uot Issue any shares for a less amount to be actually paid 
in on eaeh share than the par value of the sbares flrst issued," nor as 

• agaînst public policy, because in.lraud of subscribers to the stock. 

[Ed. Note. — For other cases,, see Corporations, Cent. Dlg. §§ 444-440.; 

, , Dec/Dig. I 99.*] , ,;•; 

In E^rror to the Circuit Court of the United States for the Western 
District of New York. 

Action by William J. îjolman against Orlando F. Thomas and Fred-, 
erick Steigerwald. Judgment . (171 Fed. 219) for défendants, and 
plaintiff brings error. Reversed. 

See, alsp, 176 Fed. 1021. 

Selden Bacon, for plaintiff in error. 
Richard A. Irving, for défendant in error. 

Before LACOMBE, WARD and NOYES, Circuit Judges. 

WARD, Circuit Judge. The pleadings in this case are most objec- 
tionable. The complaint takes up over 30 printed pages, and is not 
divided irito numbered articles or paragraphs, while the answer refers 
constantly tp parts of the complaiiit beginning and énding with certain 
quoted words. In this way thé côilrt has been obliged itsclf to number 
the paragraphs and to hunt out what the défendants refer to. As 
the cause will go back for trial, thèse defects shôuld be corrected. 

The defendatits moved for judgment on the pleadings under sec- 
tion 547 of the New York Code of Civil Procédure, which was acopted 
in 1908 and reads as follows : 

"If either party is entltled to judgment upon the pleadings, the court may 
upon motion at any time after issue joined give juâgment accordingly." 

Such a motion made by the plaintiff is tantamount to a demurrer to 
the answer, or if made by the défendant to a demurrer to the com- 
plaint. Consequently the allégations of the complaint in this case must 
be taken to be true. They are, without going into unnecessary détails, 
that the plaintiff had conceived a plan whereby sugar refiners might 
be brought into direct connection with retail grocers in such a way 
that the grocers would give the refiners ail their trade and the refiners 
would sell to them less jobbers' expenses and commissions and upon a 
certain crédit. Co-operation arising out of mutual interests was ex- 
pected to make the scheme go. 

The défendants, who owned a controUing interest in a sugar refinery, 
and the plaintiff, accordingly entered into an agreement to organize a 
corporation under the laws of Minnesota, with a capital of $100,- 
000,000, of which $75,000,000, full-paid and nonassessable, was to be 
issued in the plaintiff's nanie, but to remain in the custody of the de- 
fendants as security for his carrying out his agreement with them and 
another agreement between him and the corporation. The défendants 
were to advance $100,000 to the plaintiff to enable him to finance the 

•For other cases see same toplc & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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corporation until he should raise $10,000,000 in cash by use of $50,- 
000,000 of the $75,000,000 of stock ; the balance to be divided betwçen 
him and them. 

The plaintiff, in his contract with the corporation, agreed as the 
party of the first part, in considération of receiving $75,000,000 of full- 
paid nonassessable stock and a commission of 10 per cent, on the 
moneys raised, "to procure for the party of the second part, within a 
reasonable time after the exécution of this contract, the sum of ten 
milhon dollars ($10,000,000) in money, for use in its business, and to 
establish agencies among retail merchants for the handling. direct, 
of the output of the second party, and to make a combination between 
said party of the second part and as many retail merchants as possible 
for the purpose of organizing, operating, and conducting a co-opera- 
tive business enterprise, in the manufacture, distribution, and sale of 
refîned sugar and other food produets ; such money to be raised, 
agencies established and combinations to be made, in the name of the 
Company and substantially in accordance with the terms and conditions 
set forth in the printed forms hereunto attached," and to "dévote ail 
of his time and attention to the promotion and increase of the business 
of the party of the second part, and to furnish ail funds necessary for 
the expenses of such promotion." 

The plaintiff was to solicit grocers to subscribe for not less than 
two nor more than five shares of the company's capital stock, for 
which they were to pay par in ten equal installments, and were to re- 
ceive in addition four full-paid nonassessable shares, called "bonus 
shares," for each share subscribed for. Ail of this stock was to come 
out of the $75,000,000 of stock issued in the plaintiff's name. Under 
this plan the retailers would be able to buy sugar at a reduced price, 
and because of this reason, as well as of their interest as stockholders 
in the company, they would naturally give it ail their trade. On the 
other hand, the company, having under the laws of Minnesota a lien 
upon the stock for ail indebtedness of the stockholders, could afford 
to sell on crédit up to the value of the grocer's stock interest. 

The complaint allèges that the plaintiff obtained subscriptions from 
grocers to the amount of $148,400 ; that the défendants, after advanc- 
ing $12,000, refused to make further advances, in violation of their 
agreement, as a conséquence of which the corporation returned the 
grocers' subscriptions and canceled its agreement with him, to his dam- 
age in the sum of $2,535,340 and interest. 

The laws of Minnesota provide : 

"Corporations having capital stock divided into shares, unless specificaily 
authorized, shall not issue any shares for a less amount to be aetually paid 
in on each share than the par value of the shares first issued." Gen. St. Mlnn. 
1894, § 3415. 

The trial judge held as matter of law that the considération to pass 
from plaintiff to the corporation did not make the stock he received 
full-paid, and that it was therefore issued in violation of the law of 
Minnesota; also that to represent it as full-paid to the grocers was a 
fraud. For thèse reasons he dismissed the complaint upon the merits. 

The scheme was ingenious, and perhaps overconfident and inflated; 
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biit thé establishment of such a cottibination as the plaintifF undertook 
to irtiakèbetween the company àhd the retail grocers would obviously 
be a business relation of value. We cannot say on the complaint alone 
(asSuming that the défendants hâve a right to make the objection) as 
matter df law that it was eithef in violation of the laws of Minnesota 
or void as against public poHcy becàuse in f raud of subscribers to the 
stock. 
The judgment for this reasôn is reversed. 



THIRD NAT. BANK (OF ST. IX)UIS T. OBEÉ. 

(ÔIrcuIt Court of Appeals, EIghth Circuit Aprll 11, 1910.) 

No. 3,061. 

Banks and Banking (§ 143*)— IjIAbiliI't of Bank to Depositor fok Re- 
fusai, TO Pay Check— Iïamages. 

A depositor, whose check Js dlshonored by a bank when he has funds 
on deposit to meet it, hns a right of, action against the bank for a viola- 
tion of lils légal rlghts, and Is entitled to reoover at least nommai dam- 
ages. If he is a merchant or trader^ it will be presumed, wlthout fur- 
tïier proof, that substantlal damages are sùstalned, and such damages 
may be reeovered; but, if he isinot a merchant or trader, there is no 
such presumption, and where the act of the bank waa wlthout malice, 
and simply the resuit o( a clérical error, he is entitled to recover only 
nominal damages, unlesâ spécial 'damages are alleged and proved. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 414; 
Dec. Dlg. § 143.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Action by William A. Ober against the Third National Bank of St. 
Louis. Judgment for plaintifï, and défendant brings error. Reversed 
and remanded. 

H. Chouteau Dyer (Eugène H. Angért, on the brief), for the plain- 
tiflf in error. 

Walter N. Davis (Horace L. Dyer, on the brief), for the défendant in 
error. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an action by William A. Ober to 
recover damages of the Third National Bank of St. Louis for its fail- 
ure to pay a check drawn by him on his account. He obtained a judg- 
ment, and this writ of error was prosecuted. 

Ober, who lived in Natchez, Miss., had a small account with the 
défendant bank at St. Louis, Mo., arid, wishing tb transfer a part of 
it to his homç bank, h e drew a check in its favor fpr $50. At the time 
his account with défendant had a crédit balance of $122.14. When in 
due banking Course the check was presented, défendant refused pay- 
ment on the ground that Ober's account had been withdrawn. The 

•For other cases see same topie & % nomber in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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check was protested for nonpayment. There was no malice or ill will 
in the action of défendant. It was due solely to a clérical error of 
a bookkeeper. Ober was not a merchant or trader. He sued for the 
protest fées, and for gênerai damages to his honor, truth, and business 
standing. Aside from the protest fées, no spécial damages were al- 
leged in his pétition, and the évidence at the trial disclosed none. He 
received a verdict and judgment for $500. 

The trial court refused defendant's request that the jury be in- 
structed to confine their verdict to the protest fées and interest. It 
then instructed them substantially as follows : 

There is no évidence that défendant acted mallciously In refusing payment 
of the check, nor that plalntiff sustained spécial damage. If there was évi- 
dence of this character, you would be justifled In avvarding substantial dam- 
ages. As there was no malice, but only a bookkeeper's mistake, and as spé- 
cial damages are not shown, the question is: What is the measure of dam- 
age? The plaintiff is entitled to reeover the protest fées "and such other dam- 
ages as under ail the évidence in the case you may believe he is entitled to. 
* * * You are aîl business men, 'and I am disposed to leave the question 
entirely to your décision and judgment, without any spécial comment, only say- 
ing to you, however, that you ought not limit your verdict to nominal dam- 
ages, but to give the plaintiff such temperate damages as you, in your judg- 
ment, may deem to be reasonable compensation for the injury he sustained by 
dishonorlng his check. As to this you are the sole and exclusive judges." 

The jury retired, and returned into court for further explanation 
of the instructions, saying: 

"We want to know whether we are required to give plaintiff some substan- 
tial damages." 

The court responded that the instructions meant : 

"There should be no excessive damages, and not mère nominal damages; 
that the jury should award such damages as they believe from ail the cir- 
■cumstances plaintiff Is entitled to." 

Appropriate exceptions were taken by défendant. As already ob- 
served there was a verdict for $500. 

With some exceptions the underlying principle of the law of dam- 
ages is compensation for the injury donc. In cases of malice, willful 
wrongdoing, a conscious disregard of the rights of others, and the 
like, an additional award may be given by way of punishment. Again, 
every invasion of a légal right is presumed in law to cause an injury, 
and, though none is shown, there may nevertheless be a recovery of 
nominal damages, with costs of the action. Such a recovery is a ju- 
dicial récognition of the right and an admonition that it cannot be in- 
vaded with impunity. The relation between banker and depositor is 
one of contract, The right of the latter is that, to the extent of his 
crédit balance subject thereto, his checks drawn and presented accord- 
ing to the customs and usages of the business shall be promptly hon- 
ored. For a breach of this right an action for damages will He. If 
the depositor is a merchant or trader, it will be presumed, without 
further proof, that substantial damages hâve been sustained. Schaff- 
ner v. Ehrman, 139 111.. 109, 28 N. E. 917, 15 L- R. A. 134, 32 Am. St. 
Rep. 192 ; James Co. v. Bank, 105 Tenn. 1, 58 S. W. 261, 61 L- R. 
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A. 2S5, 80 Am. St. Rep. 857; Svendsen v. Bank, 64 Minn. 40, 65 N. 
W. 1086, 31 L. R. A. 553, 58 Aiïi, St. Rep. 522. 

This rule proceeds upohlthe fact, commonly recognized, that the 
crédit of a person engaged in such a calling is essential to the prosperity 
of his business, and the dishonorîng of his checks is plainly calculated 
to impair it and to inflict a fnost serions injury. In common opinion, 
substantial damage is the natural and probable conséquence of the act, 
and therefore a substantial recovery may be had, without pleading or 
proof of èpecial injury. A leading case upon this subject is Rolin v. 
Steward, 14 C. B. 595, 23 L; J: C. P. 148. It was one of the dishonor- 
ing of the checks of merchartts or traders. In one of the opinions, 
Williams, J., said: 

"As to the alleged luisdirectlon, I think It cannot be denled that if one who 
Is not a trader were to bring an action against a banlier for dishouoiiiig a 
ohecli at a time when he had funds of the customer in his hands sutficient 
to meet it, and spécial damages were alleged and proved, the plalutlff wouUl 
'be entîtled to recover substantial damages. And when it is alleged aud iiroved 
that the plaintifC is a trader, I think it is equally elear that tlje imy, lu esti- 
matlng the damages, may take Into their considération the naturiil niid iuh- 
essary conséquences which must resnlt to the plaintifC from the defeiulaiit s 
breach of contract, just as In the case of an action for a slander of n jtt'rsow 
in the way of his trade, or in the case of an imputation of insolveuey ou a 
trader, the action lies, without proof of spécial damage." 

On the other hand, if the depositor is not a merchant or trader, there 
is no such presumption of substantial injury, and his recovery should 
be a nominal one, unless he' pleads and proves some spécial damage. 
Bank of New South Wales v. Milvain, 10 Vie. L. R. (Law Cases) 3 ; 
Burroughs v. Bank, 87 Hun, 6, 33 N. Y. Supp. 864, affirmed without 
opinion 156 N. Y. 663, 50 N. E. 1115. Upon this latter proposition 
there is confusion and conflict in the décisions of the courts, due in 
large part to the undiscriminating application of Rolin v. Steward to 
cases wholly unlike it in the important particular mentioned. But we 
think the. rule stated is more in accord with the fundamental prin- 
ciples of the law of damages. 

Counsel contend that the presumption arising in the case of a mer- 
chant or trader is merely that he possesses crédit, and that when the 
depositor is not a merchant or trader the fact not presumed may be 
establishèd by proof, and the same right to substantial damages would 
then follow. The character of the presumption is misconceived. It 
is not so much the possession of crédit, as it is that substantial injury 
thereto has been inflicted by the dishonoring of the check. The very 
reason for allowing gênerai substantial damages to a merchant or 
trader, without a showing of spécial injury, implies a contrary rule, 
generally, as to those not of that class. A mère technical violation of 
a right is no just basis for a recovery of gênerai and substantial dam- 
ages, where no actual injury is shown, and none appear to follow as 
the natural and probable conséquences of the act. In the case before 
us there was no averment Of particular circumstances or spécial in- 
jury, aside fro,m the protest fées, and none were proved. On the 
contrary, witnesses of plaintiflf, who knew of the dishonoring of his 
check, testified that his crédit was not injured. We think the court 
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erred in instrueting the jury that the verdict should be for more than 
the protest fées and nominal damages. 

The judgment is reversed, and the cause remanded for a new trial. 



BATES NCMBERING MACH. CO. v. BATES JIFO. CO. 

(Circuit Court of Appeals, Third Circuit. AprU 23, 1910.) 

No. 13 (1,319). 

1. Teade-Maeks and Tbade-Names (§ 95*) — InfriNgement— Use of Tbade- 
Name. 

An order afflrmed, grantlng a preliminary Injunction restraining dé- 
fendant, the "Bâtes Numbering Machine Company," from uslng such cor- 
porate name, or the words "Bâtes Numbering Machine," which had been 
for 18 years the trade-name of complainant's product, in connection with 
macElnes of any other make. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108 ; Dec. Dig. f 95.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by the Bâtes Manufacturing Company against the 
Bâtes Numbering Machine Company. Défendant appeals from an 
order granting a preliminary injunction (172 Fed. 892). Modified and 
affirmed. 

Robert B. Honeyman, for appellant. 

Delos Holden and Melville Church, for appellee. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

LANNING, Circuit Judge. This is an appeal from an interlocutory 
order of the Circuit Court granting a preliminary injunction against 
the défendant, the Bâtes Numbering Machine Company. The order is : 

"That a preliminary Injunction be Issued, out of and under the seal of this 
court, strictly enjoinlng and restralning the défendant, the Bâtes Numbering 
Machine Company, its officers, attomeys, agents, servants, and employés, until 
the further order of the court herein, from any further use of the words 
'Bâtes Numbering Machine Company' as its corporate name, or, as such cor- 
porate name, any other words which sufficiently resemble the trade-name of 
the complainant's product, to wit 'Bâtes Numbering Machines,' as to be llkely 
to mlslead or deceive the publie into thinking or believtng that the automatic 
hand numbering machines put out by the défendant are the product of the 
complalnant ; and from eraploying or uslng the expression 'Bâtes Numbering 
Machine' in connection with the sales of any automatic hand numbering ma- 
chines not of the complainant's make, or in connection with the ofiCering or ad- 
vertlslng for sale thereof, and further enjoinlng and restralning the défendant 
from flUing any orders or awards calllng for a 'Bâtes Numbering Machine' 
with a machine or machines of other make than that of the complalnant, or 
from seeking to induce prospective purchasers to change orders, proposais, 
and awards calllng for a 'Bâtes Numbering Machine' so as to describe or spe- 
cify a machine or machines of other make from that of the complalnant, wlth- 
out at the same tlme clearly and unnaistakably informing such purchasers 
that the machines made by the défendant are not tbose made by the Bâtes 

*For other cases see same topic & { ntjmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexei. 
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Mflnufàïturlng Company, and thàt such company, and not the défendant, be- 
gan to advertise and for many years exclusively advertlsed sald machines by 
tbe trade-name 'Bâtes Numberlng Machine.' " 

The record of the case shows that ever since 1893 th,e complainant, 
the appellee hère, has been puttîng on the market what hâve been 
known as "Bâtes Numbering Machines." On September 28, 1908, a 
permanent injunction, following the preHminary injunction allowed in 
accordance with the opinion in 141 Fed. 213, was awarded against the 
présent défendant at the suit.of the présent complainant, enjoining the 
défendant from using labels simulating those of the complainant. The 
right oî the défendant tô use the riame "Bâtes Numbering Machines" 
was not adjudicated in that. case. On January 15, 1909, the défendant 
changed its corporate name from: "Bâtes Machine Company" to "Bâtes 
Numbering Machine Company." Confusion seems to hâve arisen. 
The facts disclosed by the afïidavits seem to show, moreover, an in- 
tent onthe part of the défendant to appropriate the trade-name "Bâtes 
Numbering Machine," by which the complainant's product has so long 
been known. After a careful review of the facts Judge Rellstab 
reached the conclusion that the order complained of should be made. 
See his opinion, 172 Fed. 892. 

Without in any wise prejudging the case at it may appear on final 
hearing, we thinîc the order should stand, except that the last clause, 
"and that such company, and not the défendant, began to advertise 
and for many years exclusively advertised said machines by the trade- 
name 'Bâtes Numbering Machine," " should be stricken out. : 

As thus modified, the order is affirmed, with costs to the appellee. 



TIÏLE GUAEANTY & SURETY CO. v. BAGLIN. 

(Circuit Court of Appeals, Third Circuit. December 4, 1909.) 

No. 55. 

1. Trusts (§§ 30%, 257*) — Cbeationt op Expbess Trus]>- Riqiit to Sue. 

H. and Ii.j desiring to borrow money, arranged for a loan from a trust 

company to be secured by the Joint note of L. and plaintifE, who was H.'s 

secretary, and who acted for H. throughout, by the deposit of certain 

. share of stocls as collatéral thereto, which was the property of H., but 

was placed In plaintiflC's custody for the purpose of the loan ; a contract 

separate from the note being made between L. and plaintlfC, by which L. 

was to receive $75,000 worth of matured government bonds on executing 

: to plaiutifC a surety bond to retum the bonds on or before the date the 

' note matured. Held, that plalntiff was a trustée of an express trust for 

H. to carry èut'the transactioUi and such bond having been ëxecuted, and 

■ default having been made by L., plalntiff was entltled to recover on the 

bond in his own name, and waS not required to sue to the use of H. 

[Ed. Nota-^lPot othei- casés, see Trusts, Cent. bïg. I §"41, 364 ; Dec. Dig. 

■■■' U 30%, 257.»] ■;' ■ ■ ■ ■'"' . ;;■■;:;■;,■;.:; ;, '■;; ,' '' .;,■ ;"; ; 

2. Principal aetd Suebtt (§ 97*)t*Obligation of Subety— Dischabge. 

PlaintlfÉi acting for H., executed a joint note with Ij. for a ioan for 
their several beneflt, under plalntifC's agreement to giye L., out of the 
proceeds of the loan matured government bonds to the amount of $75,000 

*For other cases see eame topic & § ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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on condition of recelving a surety bond to return the bonds after or be- 
fore the maturlty ot the note. Défendant executed such bond on condi- 
tion tbat on a speclfled date L. would return the bonds to plalntlff, and 
the lender havlng refused to renew the joint note of plalntlff and L. on 
the same terms, and L. belng unable to return the bonds, new notes wer© 
executed by L. and H. secured by addltlonal collatéral deposited by H. 
Eeld, that the glvlng of the new note was no part of the transaction to se- 
cure whlch defendant's bond was given, and that défendant was not dls- 
charged thereby f rom Uabllity for L.'s failure to return the bonds. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 14&- 
154 ; Dec. Dlg. § 97.*] 

S. Pbincipal and Sueett (I 42*) — Default— Good Faith— Antécédent Facts 

— DlSCLOSUBE. 

Plaintiff, actlng for H. and L., deslrlng to borrow money, it was agreed 
to discount thelr joint note wlth a trust company secured by stock belong- 
Ing to H. deposited by plalntlff, and that for Ij.'s share of the loan he was 
to recelve matured government bonds on hls dellvery to plalntlff of a sure- 
ty bond to return the bonds on or before the maturlty of the note. Beld, 
that the note to the ti-ust company and the surety bond were distinct 
transactions, and that on recelving the surety bond plalntlff owed to the 
surety thereon no obligation to disclose the facts relating to the note, In- 
cluding the arrangement for a division of the proceeds. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dlg. §§ 8ft- 
90; Dec. Dig. S 42.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by George Baglin âgainst the Title Guaranty & Surety Com- 
pany. Judgrnent for plaintiff (166 Fed. 356), and défendant brings 
error. AfErmed. 

See, also, 178 Eed. 689. 

Alexander Simpson, Jr., for plaintiff in error. 
Dean Emery, R. Stuart Smith, and C. E. Morgan, for défendant in 
error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. Judgment was entered against the plaintiff 
in error, as défendant in the court below (and hereinafter called the 
défendant)^ at the suit of the défendant in error (hereinafter called the 
plaintiff), on a contract of suretyship, and to this judgment a writ of 
error was sued out by the défendant. The status of the case in the 
court below is thus stated by the learned trial judge, in the opening 
paragraphs of his opinion (166 Fed. 356): 

"At the close of the trial In this case, it was agreed by the parties that no 
questions called for submission to the jury. This agreement was équivalent to 
a request that the facts should be found by the court (Beuttell v. Magone, 157 
D. S. 154 [15 Sup. et. 566, 39 L. Ed. 654]), and, accordingly, what amounted to 
a provisional findlng was made by directing a verdict for the plaintiff, whlle 
control over the whole subject was retained by following the excellent Penn- 
sylvania practice and taking the verdict subject to the reserved question of 
law, whether there was any évidence to go to the jury In support of the plain- 
tlff's claim. A detailed findlng of the facts is how made as follows:" 

A brief summary of thèse findings of f act, which are not challenged, 
sufEce for our présent purpose. 

Garrett B. Linderman and F. Augustus Heinze, both desiring mon- 
ey. entered into negotiations in regard thereto. It was arranged that 

*For other cases see uime topic & S nvubeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexai 



684 " 17& FEDERAL REPORTER, 

a loan of ^00,000 should be obtained on their joint acco.unt from the 
Metropolitan Trust Company of New York, of which Heinze was to 
get $135,000 and Lindermaii $75,000. The loan was to be secured by 
the joint note of Linderman a,nd George Baglin, the plaihtiff, who 
was Heinze's secretary and who acted for Heinze throughout the 
whole transaction, and by the deposit of 6,700 shares of United Copper 
common stock as collatéral thereto, which was the property of Heinze 
but placed in the custody of the plaintiff for the purpose of said de- 
posit and for use in the negotiation of said note with the trust Com- 
pany. The plaintifï thereafter, in jpursuance of the trust thus con- 
fided to him by Heinze, entered into a written agreement with Linder- 
man, dated June 19, 1907, as follows : 

"I. Mr. Linderman requests Mr. BagUn to cause to be deposited with the 
Metropolitan Trust Co. of New York, 6,700 shares of United Copper common 
stock as collatéral for the Joint note oî the parties hereto of $200,000, about to 
be discoùnted with said trust company, payable September 26, 1907. 

"li. Mr. Linderman also reguests Mr. Baglin to procure for him ont of the 
procéeifls of this loan $75,0Q0 and Mr. Linderman agrées to repay the said sum 
to Mr. Baglin on September 26, 1907, with interest at 6 per cent. 

"ilL In further considération of the foregolng Mr. Linderman agrées that 
he wfll, on or before June 27, furnlsh to Mr. Baglin a bond In form satisfactory 
to Mr. Baglin, executed by the People's Surety Co., guaranteelng the repay- 
ment to Mr. Baglin of the said $75,000, with interest, at the said date, and of 
any part thereof which Mr. Linderman ma y receive. 

"IV. In considération of thé foregoing, Mr. Baglin agrées that he will forth- 
with loàn to Mr. Linderman out of the proceeds of the loan from the trust 
company, when made, the snm of $15,000 upon Mr. Llnderman's one day note, 
and that he will, as soon as the foregoing bond is furnished, loan him the ad- 
ditlonal sum of $60,000. Upon giving said bond the one day note shall be can- 
celled and the entlre $75,000 shall be repayable to Mr. Baglin on September 26, 
1907, with interest at 6 per cent." 

As found by the court below, in this transaction and those that fol- 
lowed, the plaintifï had no pecuniary interest, "although he acquired 
légal rights thereby and assunied légal obligations." As the note to 
the trust company was to be the joint obligation of Linderman and 
Baglin, and was to be securéd by the collatéral deposited by. Baglin, 
it was provided that Linderman should protect Baglin by furnishing 
the security of a surety company, that the $75,000 should be repaid in 
time to meet his (Linderman's) share of the note. He agreed, there- 
fore, that he would furnish a bond of the People's Surety Company, 
guaranteeing the payment of $75,000 at the proper date. This he was 
unable to do, because the surety company declined to give a bond in 
that form, apparently holding the opinion that it could not lawfully 
become surety for the repayment of money. Meanwhile the contem- 
plated note of $200,000 had been signed by Baglin and Linderman, the 
copper stock had been deposited with the trust company as collatéral 
security, the money had been pàid over to Baglin, and he had ad- 
vanced to Linderman the $15,000 referred to in article 4 of the agree- 
ment. Heinze received his share of the loan, but at what time does 
not appear and is not important. 

To overcomè the supposed diffieulty of obtaining the bond of a sure- 
ty company, guaranteeing the repayment of money, the agreement of 
June 19th was modified on July 17th, by a further agreement in writ- 
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ing between -the said parties, so that the plaintiff, instead of loaning 
$75,000 cash to Linderman, was to purchase $75,000 of United States 
government bonds, known as "Old 4's," redeemable on and after 
July 1, 1907. Such bonds, of course, were équivalent to cash, as the 
money could be obtained for their face value on présentation at the 
United States Subtreasury in New York, in which city this business 
was being transacted. By paragraph 5 of said modified agreement, 
it is provided as follows : 

"V. It is hereby mutually agreed that in case a renewal or extension of 
the loan of $200,000 from the Metroijolitan Trust Oo., referred to in paragraph 
I of the aforementioned agreement, shall be obtained, then the obligation of 
Mr. Linderman hereunder to return said bonds, as heretofore set forth, shall 
be llkewise extended for the same period. provided, however, and only upon the 
«xpress condition, that Mr. Linderman shall furnish to Mr. Baglln the consent 
of the surety coiupany or surety companies executlng undertaklngs for the re- 
turn of said government bonds, as heretofore provided, in writing in a form 
satisfactory to Mr. Baglin, to the extension of Mr. Linderman's time to return 
the said bonds, and shall agrée in such written consent that such extension 
shall in no wlse impair or afCect the llability of such company or companies 
upon such undertaklngs." 

On or before July 17th, the Southern Surety Company had given 
such an obligation as was contemplated by this agreement, guarantee- 
ing the return of $45,000 of the bonds, leaving $30,000 still unprovided 
for. In a paper signed July 17, 1907, by both Linderman and the plain- 
tiff, Baglin, the latter agrées that the remaining $30,000 par value of 
bonds of said description will be procured and loaned by him to Lin- 
derman when he, Linderman, provides a further undertaking from a 
satisfactory surety company for the return of said additional $30,- 
000 of said bonds, as provided in their said agreement. Baglin also 
represents therein that it was bis "désire and intention" at the time 
when said bonds would be returnable, pursuant to said agreement, to 
accept from Linderman the face value of said bonds, in cash, with 
interest at 6 per cent., in lieu of the return of the bonds themselves. 
On July 23d, the défendant company, upon the application of Linder- 
man, became his surety in a bond to the plaintifif, in the sum of $30,- 
000, which, after reciting the loan of the said $30,000 in United States 
bonds by the plaintiff to Linderman, to be returned September 36, 
1907, contained a condition in the usual form for the return of said 
bonds by Linderman, on or before the time stipulated in his said agree- 
ment with the plaintiff. This is the bond in suit, and it was delivered 
by Linderman to the plaintiff in New York City, and at the same time 
the plaintiff delivered to Linderman United States 4's to the par value 
of $30,000, and thèse were sold by Linderman and the proceeds used 
for his own purposes. At the agreed date in September, their return 
was duly demanded by the plaintiff, but Linderman was unable to com- 
ply, as appears by his written acknowledgment signed on September 
26th. In this writing, Linderman "likewise admits that, in view of 
the fact that the Metropolitan Trust Co. will not continue the loan 
referred to in the agreements, dated June 19, 1907, and July 17, 1907, 
between him and Mr. Baglin, except upon a deposit of further col- 
latéral and an additional endorsement, such continuation of that loan 
upon such terms is not a renewal or extension of the original loan 
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such as;waS:Contemplated by.him and Mr. Baglin in paragraph V of 
the agreefnent of July 17, 1907, and does not entitle him to an exten- 
sion of his time to return said government bonds as provided in the 
paragraph in question." -^ 

As appears from this paper, thé Metropolitan Trust Company would 
not continue the loah upon the same terms as were granted on June 
17th, and the resuit was th^it thQ,two new notes, aggregating $200,000, 
were given to that company by Lihderman and Heinze jointly, the lat- 
ter depositing 3,300 addition^l shares of copper stock as further sc'- 
curity. The rrote given on June lyth, by Linderman and Baglin, was 
thereupon surrendered and marked'paid, and Baglin's connection with 
the transaction canle to an end, exëèpt so far as his relation to the prés- 
ent suit is cpncerned. 

Uponi thèse findings of fact the conclusions of law are clearly, and 
we thiflfc cdrfectly, stated by; the triai judge, and it is only necessary 
tp notice "pe^tîiih conteritioi^B. , that wère yery strongly urged before us 
by the: coùnsel ïor the plaintiff in ei-rof. , Thèse contentions are : 

(1) That there can be no recovery, in view of the- fact that plain- 
tif? sufïered no loss, and a use, plaintiff, even if named, which he is not, 
could recpvçr cinly on the legàl filàiritiff's right. 

(2) That, the; renewal of the $200,000 loan, with a new obligor in- 
stead of pla,intiff, and; additional -collatéral without defendant's con- 
sent, dischargedit as a surçty.- ;■ 

(3) That plaintiff, as principal,, dîdn<ptact towards this défendant 
as surety,; with that good f aifh which the law requires. 

In support of thèse propositions, the history of the. transaction be- 
tween Hçinze and Linderman, resulting in the loan made by the Met- 
ropolitan Trust Company, on the note of Linderman and the plaintiff, 
as représentative of Heinze, and the stock of Heinze deposited as col- 
latéral, is, ^welt upon, .and, the subséquent agreeme:nt by Baglin, to 
hand over to Linderman $75,000 out of the proceeds of said note, 
upon condition that he, Linderman,, furnish the bond of a surety com- 
pany for the return of saifi apîo^unt, in time to be available towards 
the payment of the note at its maturity, is sought to be connected 
therewith. . It is then insisted that the bond in suit was so related to 
thèse several transactions, as' to make it incumbent upon the plaintiff 
to hâve made a full disçlosure of them to the défendant company at 
the time of the giving of thc; bond. In other words, that, as it was 
the real underst^nding; between'. plaintiff and Linderman, that the 
bonds were to be returned as so muçh cash with référence to the pay- 
ment of the note at its maturity, the payment of that note in some way 
inhered in the condition of the bond, so that if the note was paid 
or discharged by another note, to which the plaintiff was not a party, 
plaintiff had suffered no loss and therefore could not recover. 

It is therefore contended that, as Heinze was the real party in 
interest, and the plaintiff had no pecuniary interest but was simply 
the agent of Heinze in the transactions above recited, plaintiff was not 
entitled to maintain, in his own name, the action against the défendant 
on the bond. The court below disposes of this obiection by saying 
that: ,; ' 
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"Assutning It to be well taken, it is a defect that may be remedled by amend- 
ment after a trial on the merlts, and permission Is liereby given to amend the 
record withiu ten days, by marking ttie suit and the various papers in the 
cause to the use of F. A. Heinze, and by inserting the proper averments cou- 
cerning hls citizenship." 

Counsel for plaintifï properly refused to avail himself of this per- 
mission. 

Baglin was the légal plaintifï in the case, and as such, the real plain- 
tiff. He was the obligée named in the bond, and no one else than he 
could properly hâve been plaintifï, or maintained an action thereon. 
His relation to Heinze, disclosed by the évidence in the case, and 
Heinze's interest in the transactions, which hâve been recited, could 
in no wise alter or affect the right of plaintifï to bring this suit, or the 
legality of his status as plaintifï. Plaintifï's relation to Heinze was, 
it is true, a fiduciary one, but, in pursuance of the express trust im- 
posed on him by that relation, he became invested with the légal title 
to the bond in question, as the obligée named therein, and Heinze 
must look to him to assert, by action at law, the rights growing out 
of that obligation. If the plaintifï either neglects to properly assert 
those rights, or to account to Heinze for the fruits of any légal pro- 
ceedings upon said bond, Heinze has his remedy to compel the former 
and to require an account for the latter. There can be no doubt that, 
upon the default of Linderman, the liabiHty of the défendant company 
upon the bond would hâve been discharged by the return of the gov- 
ernment securities mentioned therein, to the plaintifï. Baglin is not 
simply a nominal plaintifï, through whom and by the use of whose 
name a bénéficiai plaintifï may institute a suit. He is a légal plaintifï, 
possessing a remédiai interest, made such by being the named obligée 
in a sealed instrument, and the only efïect of the évidence as to his re- 
lation to Heinze would be to constitute him, as such obligée, the trus- 
tée of an express trust. We believe it has never been held at common 
law or required by statute, that such a trustée may not bring suit in 
his own name, in pursuance of the duties imposed upon him by the 
trust, and no marking of the suit to the use of the cestuis que trust 
is necessary to the çxercise of his légal right. 

In this view, défendant is not in a position to assert that no loss 
has accrued to the plaintifï. The bond sued upon is not an indem- 
nity bond. Défendant is bound, as surety or guarantor, to the plain- 
tifï, as obligée in the bond, and, in the words of the trial judge, "the 
fact remains that the guarantee in question was given and paid for; 
that it warranted the performance of a lawful act, and that such act 
has not been performed," and by its nonperformance, defendant's lia- 
bility is fixed. 

There is nothing disclosed by the record to support the second of 
the above contentions, viz. : 

"That the renewal of the $200,000 loan, wlth a new obliger Instead of plain- 
tiff, and additional collatéral, wlthout défendant'» consent, discharged it as a 
surety." 

Plaintifï in error's argument rests on the unwarranted assumption, 
that there was a contractual or légal nexus between the transactions 
of Linderman and Heinze, or Baglin as Heinze's représentative, with 
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the Metropolitan Trust Company/ in regard to the discount of tl\e 
$300,000 note, and the giving of the bond by défendant to the plain- 
tiff. In légal contemplation, thèse were iiidependent transactions. 
The making or nôt making of a contract between Baglin arid Linder- 
man, for the Joan of $75,000, hadnothing to do with the negotiation 
of the note. This contract was merely the resuit of an arrangement 
between Heinze and Linderman, as to the division of the proceeds of 
the note, and the giving by Linderman of security for the return of 
his share thereof to Heinze, in order to enable Heinze to take up the 
note at its maturity, for the payment of which he had deposited a 
large collatéral. It seems obvious that the défendant company, as 
surety for Linderman's undertaking to return thèse bonds, or the cash 
équivalent thereof, was not directly affected by the note transaction, or 
by the arrangement between Linderman and Heinze, prior to the giv- 
ing of thé bond, and it has no interest, except an indirect and remote 
one, in this antécédent and independent transaction. The défendant 
was not surety for the payment of the note, and incurred no légal ob- 
ligation, either by its payment or honpayment. It is averred by plain- 
tiff in error that it had no knowlçdge, and was not informed, of those 
antécédent occurrences. It had no occasion to be. It was correctly 
advised in not concerning itself with any matters outside of the clear 
stipulations of its contract and the measure of the liability imposed 
thereby upon it in distinct and unequivocal terms. It is true that, m 
a certain sensé, the giving of the bond grew out of the antécédent 
occurrences referred to, but thèse occurrences were only antécédents 
to the bond in question, in the gênerai sensé that they constituted the 
occasion and motive for the transaction in question. They were not 
antécédents in a juridical sensé. The renewal, therefore, of the note 
of Baglin and Linderman to the Metropolitan Trust Company, or 
the substitution theref or of a new note by Linderman and Heinze, and 
the collatéral deposited by Heinze, in addition to that which he had 
already staked on the original note, were matters which in no way 
affected the liability of the défendant on its bond. The contract be- 
tween the surety company and Baglin bore no légal relation to the note 
transaction, nor is there any équitable relation between the parties re- 
quiring notice' Of this court. Nô extension of time was given to Linder- 
man, the principal in the bond, and he expressly admits that he was not 
entitled to siich extension by the giving of the new notes. He had 
become liablè as' such principal by his dèfault in returning the United 
States 4's, or their eiquivalent in cash, at the time stipulated for such 
return, and could hâve been stfed immediately on such liability. 

But ail question as to the supposed effect of the new notes, in giving 
an extensioh of time to Linderman on his bond, is set at rest by the 
express stipulation of paragraph 5 of the written agreement of July 
17th, between' plaintifF and Linderman, as above recited. 

What has been already said, we think disposes of the third conten- 
tion above recited, viz. : 

î'Tliçi,t platotyE, a« principal,, did not act towards this defeudant as surety, 
with tliat gioo^ faith wlilch ttie law requires.". 
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The argument in support ùf this contention is, that good faith re- 
quired Baglin, upon receiving the bond of the défendant delivered to 
him by Linderman, to make full disclosure to it of ail the facts in 
relation to the note transaction between Linderman and Heinze and 
the Metropolitan Trust Company, including the subséquent arrange- 
ment between them, as to the division of the proceeds of that note. 

The reasons already given for considering the bond in question inde- 
pendent of thèse transactions, are sufficient to négative the contention 
that good faith imposed upon the plaintiff any duty to make any dis- 
closure in the premises, other than was made. 

It is unnecessary to further extend this opinion, as thèse points, and 
such others as were made in argument by the plaintiff in error, are 
fully and satisfactorily covered by the opinion of the court below, 
whose judgment is hereby affirmed. 
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(Circuit Court of Appeals, Third Circuit. October, 1909.J 

No. 54. 

UsuET (I 29*) — LoAN ON Bonds— Commission— "Inteeest"—"Fobbearance."' 
Payment of a commission of more than 6 per cent, for a loan of govern- 
ment bonds whlch are sub.lect to m.irket fluctuations and are bought and 
Bold on tlie market as other securities was not in violation of the New 
Tork usury law, prohlbitlng the payment of more than 6 per cent. Interest 
for the loan or forbearanee of any money, goods, or any other things in ac- 
tion, and did not render the loan usurlous, sinee the terms "interest" and 
"forbearanee," as used in the usury law (Consol. Laws, c. 20, § 373), are 
applicable only to a loan of money. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. § 73 ; Dec. Dig. i 29.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3706-3709 ; voU 
S, p. 2868.] 

In Error to the Circuit Court of the United States for the Eastern. 
District of Pennsylvania. 

Action by Emil Klein, to the use of George Baglin, against the Title 
Guaranty & Surety Company. Judgment for complainant (166 Fed. 
365), and défendant brings error. Affirmed. 

Alexander Simpson, Jr., for plaintiff in error. 

Dean Emery, R. Stuart Smith, and C. E. Morgan, for défendant in 
error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This case arose out of the same state of 
facts as those that hâve been recited in the case of this plaintiff in 
error against George Baglin (No. 55, October Term) 178 Fed. 682, 
»^nd it has been agreed between counsel that the facts set f orth in the 
record of that case, so far as they are relevant, will be considered as 
part of the record in this case. 

Linderman and the plaintiff in error, the surety company, occupied 
positions in this transaction similar to those that they occupied in the 

•For otber cases see same topic & S numbeb In Bec. & Am, Dlgs. U07 t0 date, & Rep'r IcdexM 
178 F.— 44 
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Baglin Gase, and in each instance the plaintiff below was acting on be- 
half of F; A. Heinze, and in both cases the transaction had to do with 
the Ibàin éf government bonds. But, as pointed ont in the brief of de- 
fendant in error, the transaction between Klein and Linderman was a 
straight loan of United States 3's, due in 1908, and the loan itself was 
the first stép in any transaction between Klein and Baglin. It had 
nothîng whatsoever to do with the proceeds of any note discounted by 
the Metropolitan Trust Company, or otherwise. In short, Linderman 
desiréd ■firtàncial assistance, and on application to Heinze, the latter ar- 
ranged tp hâve Klein, his représentative, loan Linderman United States 
3 pèr éént.'béhds, upon condition that Linderman shûuld give a surety 
Company uttdertaking for.their feturn, and there was no question of 
any extension of Linderman's time to perform his contract to return 
the bonds. The whole transaction, and the only transaction, between 
plaintiff and défendant is, as set forth in the bond in suit, signed and 
sealed the Ist day of August, 1907, in which Linderman, as principal, 
and the défendant company, as surety, were bound in the usual form 
in the sum_ of $30,000, to be paid to Klein, the plaintiff. The récital 
and condition of said bond is as follows: % 

"Whereas, the said Emil Klein has loaned, or Is about to loan, to Garrett 
B. Linderman, TJnlted States government 3's coupon bonds due lfK>8, of tbe 
par value oï thlrty thousand dollars, à trueand correct Ust whereof Is hereto 
attàcfied' îniàrked 'Exhlblt A' and made part herèof ; and 

"Wlierëas, the said Garrett B. Linderman has promised and agreed to re- 
turn ta the said Emil Klèln the aforementloned securltles, où or before the 
fourth'^day of November, iQOT. 

"Now me condition of ttls obligation Is such, that if the feald Garrett B. 
Linderman,' Ijls heirs, executors, admlnistrators, successors or assigns, shall 
and d6' return to the said Émll Klein, his executors, admlnistrators and as- 
signs, the above-mentioned securltles on or before the fourth dây of Novem- 
bér, 1907, 'then thls obligation shall be void; otherwise to remam in full force 
and virtue." : . ■ 

As in the Baglin Case, the surety company was paid a fee or com- 
mission for this undertaking- and received a deposit of stock from 
Linderman, as collatéral indemnity thereto. The same Cjuestions were 
raisëd iii the argument of this writ of error as were raised in the Bag- 
lin Case; and need not be âgain discussed. 

An additional question, however, is presented by the plaintiff in er- 
ror's contention, that the New York law on the subject of usury makes 
tbe claim void. This coiîtention is founded upon the foUowing finding 
of fact by the trial judge : 

"A question, peculiar to this suit remalns to be consldered. When the 
United States 3's were delivered, Linderman paid the sum of $900 to Klein, 
and this money was afterwards paid to Heinze. It included 1%% interest for 
three mon ths, upon' the par value of the goverhment bonds, and 1%% commis- 
sion, and tJie défense Is set up that the payment of the conjmission was usuri- 
ous an,d made, tixe whole transaction Invalid. The New York statute upon the 
subject ùt Tisury is as follows: 

" 'Sec. 5. Ail bonds, bills, notes, assurances, conveyaiices, ail other con- 
tracts or securities whatsoever (except bottomry and respondentia bonds and 
contracts), and ail deposits of goods or other thlngs whatsoever, whereupon 
or wSereby there shall be reserved or takeç, any greater sum or greater value, 
for thé loan' ôr; forbearance of any mbnéy, goods, or other thlngs In action, 
than is âlvové ï>reserlbed' (that is, six per cent. Interest) 'shall be void,' " Con- 
sol. Laws, c. 20, § 373. 
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As pointed out by the learned trial judge, it is argued in support of 
this point that, if the loan of United States bonds, the return of which 
is guaranteed by the défendant, was usurious, and Linderman's con- 
tract for the return of the same therefore void, the collatéral contract 
of the surety company was also void, though it had been paid $300 for 
its undertaking, which was further secured by the personal liability 
of Linderman, and the deposit by him of stock securities whose face 
value was greater than the amount of the bond. 

Passing any question that might be raised as to the effect of the 
New York usury law on the secondary obligation of the défendant, 
we note the fact commented on by the trial judge, that, by the bond 
in suit, the défendant guaranteed that Linderman would return certain 
named securities, called United States 3's, on a specified day, and that 
the contract by which Linderman was bound, imposed no other obliga- 
tion upon him. It bas long been well settled by the décisions of the 
court of last resort in the state of New York, as well as elsewhere, 
that such usury laws are applicable only to a loan of money, and that 
the terms "interest" and "forbearance" cannot be predicated of any- 
thing other than a loan of money. It bas never been doubted that such 
securities as those with which we are hère concerned, and ail other 
forms of obligation for the payment of money can be bought and sold 
at any discount greater than the prescribed rate of interest, without 
contravening the usury laws, provided always that the transaction is 
in good faith, and not a mère cloak or device for covering a usurious 
contract, and when it ife asserted that the transaction was intendèd as 
such cloak or device, such intent must be satisfactorily proved by the 
party asserting it. Not only is there no évidence of such intent dis- 
closed by the record in this case, but the contrary clearly appears, both 
from the testimony in the présent case and from that in the Baglin 
Case, which bas been stipulated into this record. The United States 
bonds that were the subject of this loan were bought and sold on the 
market, and though in market parlance "gilt edged," they were unde- 
niably subject to fluctuation, and for that reason, among others, were 
not to be regarded as a loan of money, or within the purview of the 
usury laws. 

Klein himself, cashier of a national bank, testified that the fluctuation 
on thèse bonds amounted to two or three points in 1907, the year in 
which they were loartëd. There can be no question that the plaintiff 
would bave been obliged to accept thèse or similar bonds, even if their 
market value had depreciated. 

We bave no difficulty in agreeing with the learned trial judge in his 
conclusion that the loan of thèse lïonds, under the circumstances dis- 
closed by the évidence, did not constitute a usurious transaction, within 
the meaning of the New York statute in that behalf . 

The judgment of the court below is therefore affirmed. 
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ONITED STATES FIDELITY & GÛARANTY CO. v. UNITED STATES, to 
Use of GRISCQM-SPENCER CO. ; , 

(Circuit Court of Appeals, Third Circuit. January 4, 1910.) 

No. 34. 

1. United States (§ 67*) — Contract for Public Work— Contractoe's Bond 

^Action— Limitation— Statotes. 

Where a fédéral contract had been performed prior to Act Cong. Feb. 
24, 1905, c. 778. 3.3 Stat. 811 (U. S. Comp. St. Supp. 1909, p. 948), amending 
Act Aug. 13, 1894, e. 280, 28 Stat. 278 (U. S. Oomp. St. 1901, p. 2523), the 
one-year limitation prescribed by such amendment was Inapplicable to an 
action by a materlalman against the contractor's surety. 

lËd. Note. — For other cases, see United States, Ctent. Dig. § 50; Dec. 
Dig. § 67.*] 

2. Principal and Slrett (§ 104*) — Contractor's Bond— Paid Surety— Dis- 

charge — Extension of Time— Presumption of Injuky. 

The fact that a person f urnishing materlal to a government contract- 
er extended the tline of payment by aceepting the contractor's three 
months note ralsed no presumption that the contractor's pald surety was 
injured thereby sufflclent to constltute a défense to an action by the ma- 
terlalman on the contractor's bond. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
186-190, 193-195, 197-199, 200; Dec. Dig. § 104.*] 

3. Principal and Surety (§ 155*) — Paid Suhety-Discharge— Extension 

or Time— Pleading. 

Where, in an action on a contractor's bond against his paid surety, 
defendant's affldavlt of défense urged an extension of time to the prin- 
cipal in discharge of Its liabllity on the bond, and that, pending such 
extension, receivers were appolnted for the contracter, but did not allège 
that the contractor became insolvent durlng such extension, or that the 
receivers were appolnted because of the contractor's insolvency, or facts 
showlng that the extension operated injuriously to the surety In any 
other manner, It was insufflcient. 

[Ed. Note. — For other cases, see Principal and Surety, Dec. Dig. § 155.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by the United States, to the use of Griscom-Spencer Company, 
against the United States Fidehty & Guaranty Company. Judgment 
for plaintiflf, and défendant brings error. Affirmed. 

For opinion below, see 173 Fed. 268. 

R. Stuart Smith and Charles E. Morgan, for plaintiff in error. 
Samuel Crowther, Jr., and George Quintard Horwitz, for défendant 
in error. 

Before BUFFINGTON, Circuit Judge, and McPHERSON, Dis- 
trict Judge. 

J. B. McPHERSON, District Judge. The nature of this controversy 
-appears in the opinion delivered by Judge Holland in the circuit court, 
which is reported in 173 Fed., at page 269. Little need be added to his 
satisfactory discussion of the questions involved, and we shall there-1i 

'*For otber cases see same toplc & i numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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fore content ourselves with noticing briefly the argument of the plain- 
tiff in error. 

1. It was argued that the limitation of one year prescribed by the 
act of 1905 (U. S. Comp. St. Supp. 1907, p. 709, 1909,, p. 948) gov- 
erns the dispute, and that the présent action is barreld, because it was 
not brought by the use-plaintiff, who was a subcontractor, until more 
than a year af ter the final settlement between the United States and the 
principal contracter, the Neafie & Levy Ship & Engine Building Com- 
pany. This précise question arose in another suit upon the same bond 
that is now before the court, and was decided by Judge Lanning. It is 
sufficieint to refer to his opinion in United States, to Use of William- 
son Bros. Co. V. United States Fidelity & Guaranty Co. (C. C.) 171 
Fed. 847, for the reasoning that fully justifies his conclusion that the 
limitation prescribed by the act of 1905 does not apply to the présent 
contract, which was fully completed several months before the statute 
was passed. 

2. But it is also contended that when the présent use-plaintiff, or its 
predecessor in interest, accepted the promissory note of the Neafie & 
Levy Company and had it discounted for the plaintiff's own benefit, 
the time wherein payment of the claim could be demanded from the 
principal contracter was thereby irrevocably extended until the due 
date of the note, and that such extension so injured the surety as to 
justify the présent déniai of its obligation. The injury is said to hâve 
been caused in the following manner : The note was given to the use- 
plaintiff on September 15, 1904, and was not due until December 15th. 
The plaintiff immediately had the note discounted by a bank, and the 
resuit of the transaction was that the right of the plaintiff to demand 
payment of its account from the Neafie & Levy Company was, if not 
impliedly transferred to the bank, at least suspended until December 
15th, while the bank also could make no demand until the note fell 
due. Meanwhile the Neafie & Levy Company made a full settlement 
in October with the United States for ail that was due upon the con- 
tract, and, having thus received and otherwise used money that ought 
to hâve been applied to the plaintiff's claim, went into the hands of 
a receiver on December 9th, a few days before the note fell due. It is 
therefore argued (to use the language of the brief on behalf of the 
surety company) that: 

"The effect of extendlng the tiiue of payment by taking the note of the 
Neafle & Levy Company was to deprive the surety on the bond for the pay- 
ment of claims of persons supplying labor and materials to the contractor 
of the opportunlty of preventing the United States from paylng over the 
retalned percentages or the balance of the contract priée to the Neafle & Levy 
Company until the materlalmen were pald, or unless payment of the matè- 
rialmen out of the sums due by the United States veas assured. This was 
suflicient to release the surety on the bond." 

As will be seen, this argument rests solely upon the assumption that 
an injury to the surety is to be presumed, either prima facie or con- 
clusively, from the mère fact that the Neafie & Levy Company received 
an extension of time, although there is no averment of actual injury 
to the surety in the affidavit of défense, and although no fact is set 
forth therein from which injury can be inferred, except the fact that 
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a receivei: was appointed for the iNlieafiç & Levy Company on December 
9th before the matùrity oî the noté". But, in suits upon bonds given 
to thç,government to secure a contractor's faithful performance of his 
undert3Îd^g,^,the mère fact that.the;time of payment was extended for 
a reasonablé tihie raises no presurnption of injury to the surety. This 
was. dëcified by the Suprême Cojirt in GuarantyCo. v. Pressed Brick 
po., 19iU. S> '416^ 24 Sup, Çt. l4è, 48 L. Ed. 342, and there is noth- 
ing in the affidavit of défense to bririg the surety company within thé 
exception Btate^ by ,Mr. Justice Brbwn.Hié language is this : 

"The facts, of. this case dOjp.6t call for an expression of opinion as to 
whether. If an unusual crédit -vv.çre . glvep, , and in the meantlme the princi- 
pal obligor had bécome insolveht, ôv the surety were otherwise damnifléd by 
the délay, it mlght not be exonéra téd.' ' èince neither of thèse contingencies 
superVenedlh this case, we are remitbed to the.naked proposition whether 
the giving of a customary crédit, with :n(^ évidence of loss thereby occasioned, 
is sufflcient to discharge the surpty." ; , , 

,In the Çjircuit Court it was.heldby Judge Holland that a crédit for 
three rnonths' T(Vâs not "unustiàl," and .tiherefore thàt the situation . re- 
ferred to itf,',thë foregoing .qtiotâtioiî' had not arisen. We do not crit- 
icise this Ho.lçling m the slightèst denrée— indeed, its cOrréctness was 
adniitte4 by. tîie plaintiff in efror as!a gfèneiral proposition— but we de- 
sire to point out another réâspn Why such a situation is not now pre- 
sented. Apd the reason is this i; The surety company has not averred 
that the Nçajpie & Levy Cbmpàriy' Ijeiïame insolvent before the matùrity 
of the. note,. çr that harm was done' in atiy manner by the acceptance 
of the contrAÇtor's note. Wë;]?àvè nô information whateyer concerning 
the reason,which ïnduced tHé- torhrtjon plëas of Philadelphia couflty to 
appoint thé f^jÇeJyer; but it js wélîjthbwn that such an appointment 
may be rhadé/oH other grdurids tfiân irisolvency-— although this is, no 
doubt, the iiipst, fréquent groùrid-r-and from the failure of the surety 
company t6< do more thahavèr the bare fact of the receivership we 
feel justified in supposing thàt the affidavit has goiie as far as it prop- 
çrly could. iî\.nd there is no; avçrine;nt of injury of àny kînd, either ac- 
tual or contingent, caused by the extension of the tinie bf payment. Ail 
that the affidavit. con tains on this subject is to be found in the following 
paragraphe ; '",''[■ ''■'''.. 

"Before the matùrity of said note, to wit, on or ahont Oetober 31, 1904, 
the War Department of the United States made final settlement with the 
Neafle & Levy Sfaip & Engtné 'Kiijding Company for the contract price on 
the contract afôresâld, and ohDeèëmber 9, 1904, before the ïnaturity of the 
sald note, Jolin W; Grange and Soiriûiers N. Smith wete: appolnted recelvers 
of the Neafle & Levy Shlp'& Ehgiiie 'Building Company by the court of com- 
mon pleas, No. 5, ôf the counlyof Philadelphia and state of Pennsylvania. 

"The défendant had no know^lefl^e oî the acceptance of said note by the 
James Reilly' Ilepalr & Supply Odmpaîiy (the plalntlfE's predecessor) nor of 
the extension of time for the payment of the indebtedness of the Neafle & 
Levy Ship & Engine Building Company resulting therefrom." 

It should bé i'eitiembered, wè think, in considering this défense, that 
thére has beeii' 'some changé of attitude in the courts toward the obliga- 
tion of a corporate surety. Thé subject has been recently passed upon 
in the case bf Baglin v. Title, etc., Co. (C. C.) 166 Féd. 356, affirmed by 
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the Court of Appeals 178 Fed. 682, and we may be permitted to quote 
with approval what was there said by the Circuit Court : 

"Nor is there any reason to be astute in looklng about for flaws that may 
Invalldate the transaction. The défendant Is not entitled to the tender con- 
sidération that Is aocorded to an indlvldual surety who is a mère volunteer. 
Surety companies are not to be so descrlbed ; they are insurers, paid for 
their services, bound by contracts which are usually carefully drawn by 
themselves, and, as a gênerai rule, satlsfactorlly secured by counter Indem- 
nity. They perform a most useful, and Indeed, according to modem custom, 
an indispensable, function in the business and légal world; but they differ 
so mueh from an indlvldual surety of the ordinary type as to render inap- 
plicable some of the reasons that hâve led the courts to guard the rights 
of the indlvldual surety with Jealous care. Just how far the rules that ap- 
ply to volunteer suretles should be modifled when their protection is sought 
by a surety company is not yet settled ; but that some modification is nec- 
essary plainly appears from several décisions. For example, in Guaranty 
Ck). v. Pressed Brick Co., 191 U. S. 416, 24 Sup. Ct. 142, 48 L. Ed. 242, it was 
held that: 

" 'The taking by a materialman of 30 and 60 day notes for materlals sup- 
plled to one contracting with the government, and who had given the bond 
of a surety company in pursuance of the act of August 13, 18&4, c. 280, 28 
Stat. 278 (U. S. Oomp. St. 1901, p. 2523), to the effect, among other things, 
that he would "promptly make payment to ail persons supplying him labor 
or materlals," wlll not necessarily reileve the surety company from obliga- 
tion under the ordinary rule that exonérâtes a guarantor in case the time 
fixed for the performance of the con tract by the principal be extended with- 
out his consent, where it does not appear that such extension was unreason- 
able, or that the surety was prejudiced thereby.' 

"In decidlng the case the Suprême Court recognized the difficulty of laying 
down any gênerai rule, but evidently took note of the comparatively new 
subject presented for considération, and the need for modifylng the old 
rules as occasion might arise: 

" 'The rule of strictissimi ,1uris is a stringent one, and is liable at times 
to work a praetical injustice. It is one which ought not to be extended 
to contracts not within the reason of the rule, particularly when the bond 
is underwritten by a corporation whicbi has undertaken for profit to insure 
the obligée agalnst a fallure of performance on the part of the principal 
obliger.' 

"And the Court of Appeals for the Fourth Circuit, in Atlantic Trust Co. 
V. Laurinburg, 163 Fed. 695 [90 C. Ç. A. 279], used the followlng language: 

" 'Fully recognizing the rule of strictissimi juris as applying to contracts 
growing out of the ordinary relation of créditer and simple surety, we can- 
not and do not recognizé this rule as applying to contracts underwritten by 
thèse bonding corporations, whose business it is (and a profitable one too, 
it would seem, from the number organlzed and existing) to insure, for a 
monetary considération, the obligée agalnst a failure of performance on the 
part of the principal obligor. In such cases, before such bonding company 
can be released, it must show that the changes made in a contract llke this, 
guaranteed by it, operated Injuriously to affect its rights and liabllities. 
* * * The very reason for the existence of this klnd of corporations, and 
the strongest argument put forward by them for patronage, is that the em- 
barrassment and hardshlp growing out of indlvldual suretyship that gives 
application for this rule is by them taken away ; that it is their business 
to take risks and expect losses. If, with their superior means and facili- 
ties, they are to be permitted to take the risks, but avoid the losses by the 
rule of strictissimi juris, we may expect the courts to be constantly engaged 
in hearing their technical objections to contracts prepared by themselves. 
It is right, therefore, to say to them that they must show injury done to 
them before they can ask to be relleved from Contracts whlch they clamor 
to exécute.' " 

We regard thèse views as sound, and beHeve they should be applied 
in a proper case. 
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;,S:ince, therefore, there is no ayerment of the principal debtor's in- 
solvèncy during the extension of crédit—- the proper effect of such an 
averment, standing by itself, may be left until the question arises — nor 
of any injury that was caused by such extension, we are of opinion 
that the sUrety company presented no défense that required submission 
to a jury. 

The iudgment of the Circuit Court is afifirrried. 



EUPFAliO RBFRIGERATING MACH. CO. v. PBNN HBAT & POWER CO. 
(Circuit Court of Appeals, Third Circuit. January 24, 1910.) 

No. 88. 

1. Courts (§ 366*) — Fédéral Courts— Rules of Décision— State Statutes 

—Construction. 

The scope of a state statute regulatlng forelgn corporations doing busi- 
ness withm the state, as determlnecl lîy the décisions of the liighest 
court of the state, is hlnding on the fédéral tribunals. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 954r-908; Dec. 
Dlg. i 366. ?► 

State laws as rules of décisions in fédéral courts, see notes to Wil- 
son V. Perrln, 11 C. O. A. 71 ; Hill v. Hlte, 20 C. C. A. 558.] 

2. Corporations (§ 657*) — Foreign Corporation— "Doino Business With- 

iN State" — Compliance wiin State Law. 

Plaintiff, a corporation not reglstered In Pennsylvania, was engaged 
in engineering and coritractlng. It had no factory or workshop where 
anythlng wâs made and dld not manufacture the machlnery which it 
designed and sold ; its capital being chiefly invested in patterns, draw- 
ings, ànd the good wlll of its business, and Its usual agreèments contem- 
platlng a particular plant contracted for in accordance with such an 
agreement as was In controversy with défendant. Held, that plaintifC's 
purchasïhg and assembling the necessary parts to complète the plant it 
had agréed to construct for défendant, was not Interstate commerce, but 
constituted "doing business in Pennsylvania" where the plant was to be 
erected in violation of Act Pa. 1874 (P. L. 108), prohlblting foreign corpo- 
rations from "doing business wlthin the state" without havlng complied 
with such act, and hence plalntlfC could not recover on the contract. 

[Ed. Note.^For other cases, see Corporations, Dec. Dig. § 657.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2155-2160 ; 
vol. 8, pp. 7640-7641. 

Foreign corporations doing business in state, see notes to Wagner v. 
J. & G. Meakln, 33 C. C. A. 585 ;, Ammons v. BrunswlcU-Balke Collender 
Co., 72 O. O. A. 622.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

ActioU; by the. Bufïalo Refrigerating Machine Company against the 
Penn Heat &.PoKer Company. Judgment for défendant, and plaintiff 
brings error. Affirmed. 

Edward' A. |& Wm. T. Day, Reed, Smitb, Shaw & Beal, and George 
E. Shawy:for plaintiff in error. 

R. A. & James Balph, Patterson, Sterrett & Achesôn, and Thomas 
Patterson, for défendant in error. 

♦For other casàb Èee sftme topic & S number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before GRAY and LANNING, Circuit Judges, and J. B. McPHER- 
SON, District Judge. 

J. B. McPHERSON, District Judge. The Pennsylvania act of 1874 
(P. L. 108) was passed to carry into efïect article 16, § 5, of the state 
Constitution : 

"No for€;ign corporation shall do business in this state witliout tiaviug one 
or more places of business and an authorlzed agent or agents in the same 
npon whom process may be served." 

The act itself is as follows: 

"An act to prohibit foreign corporations from doing business in Pennsyl- 
vania, without having known places of business and authorized agents. 

"Section 1. Be It enacted, etc., that from and after the passage of thls 
act, no foreign corporation shall do any business in thls commonwealth, until 
said corporation shall hâve established an office or offices and appointed an 
agent or agents for the transaction of its business thereln. 

"Sec. 2. It shall not be lawful for any such corporation to do any business 
In thls commonwealth, until it shall hâve flled in the office of the secre- 
tary of the commonwealth a statement, under the seal of said corporation, 
and signed by the président or secretary thereof, showing the tltle and ob- 
,1ect of said corporation, the location of its office or offices, and the name 
or names of its authorlzed agent or agents thereln ; and the certlficate of 
fixe secretary of the commonwealth, under the seal of the commonwealth, of 
the flllng of such statement, shall be preserved for public inspection by each 
of said agents, in each and every of said offices. 

"Sec. 3. Any person or persons, agent, officer or employé of any such for- 
eign corporation, who shall transact any business within this commonwealtlt 
for any such foreign corporation, without the provisions of this act being 
complled wlth, shall be guilty of a misdemeanor, and upon conviction there- 
of shall be punished by imprlsonment not exceeding thirty days, and by fine 
not exceeding one thousand dollars, or elther, at the discrétion of the court 
trylng the same." 

As the scope of this statute has been madè the subject of earnest 
controversy, not only in the présent case, but in some others that hâve 
reached this court, it may not be amiss to review the Pennsylvania dé- 
cisions; for the construction put upon the act by the Suprême Court 
of the state is, of course, binding upon the fédéral tribunals. The first 
case to reach that court was Barr v. King, 96 Pa. 485, 488, in which it 
was decided that a foreign corporation which had obeyed the statute 
and had appointed an agent might be a garnishee in exécution attach- 
ment. The court said : 

"Now by gênerai statutes ail foreign corporations, as a condition on which 
they may transact business in this state, must establlsh an office and hâve 
an agent, a chief purpose of which is that process may be served and such 
corporation be compelled to answer in ail suits or actions brought against 
theni. * * * Natural and artlficial persons, citizens of other states, who 
are doing business hère, ought to stand on an equal footing wlth each other 
and wlth the citizens of this state. A natural person who Is a citizen of 
another state coming within the jurisdiction of our courts is liable to ail 
actions as if résident in this state ; and législation has done much to place 
foreign corporations on an equality wlth domestic as respects the right to sue 
and the llabllity to be sued." 

In Hagerman v. Empire Slate Co., 97 Pa. 534, the corporation had 
not appointed an agent under the act, and sought to hâve a sheriff's re- 
turn of service set aside on the ground, inter alla, that the person upon 
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wliom the process had been served had not been so appointed, although 
he was in fact the agent of the company, and although the sheriff's 
service would hâve been good under an earlier statute. The court met 
this objection" by holding : ' 

"That whèn a f orèign corporation transacting business in ttiis state bas 
failed to establisb an office and report the name of its agent to the secretary 
of the commonwealth, but bas some person residing therein who acts as its 
agent, it must be presumed that the corporatloii bas substituted such agent 
as one on whom service Is authorlzed to be made, to the extent at least of 
its unflnished business in this state." 

Thèse two cases are concerned with orte object of the act, namely, to 
compelforeign corporations to corne within the reach of domestic pro- 
cess." This is made a condition précèdent to their right to transact 
business within the state. The next case (Kilgore v. Smith, 132 Pa. 
48, 15 Atl. 698) refers to another object. The controversy was over 
the title to certain personal prôperty. The plaintiff's title was derived 
from a Maryland corporation and was attacked because the contract 
that gave hitri title was made in Pennsylvania, and because it appeared 
that the cOrpttration had not complied with the act. It was held that 
the coiîtra'ct ^v^as nevertheless good, for the reason that the corpora- 
tion was not "doing business" within the state ; the court saying : 

"It has nëvér been held that a citizen of Pennsylvania may nOt be a inem- 
ber of, or .^toclsholder in, a corporation of another state, or that a contract 
between such' nlèmber and his corporation Is ultra vires, because the latter 
had not eoraplied with the provisions of the act of assembly. Nor do we 
think It njÉLterial that an occâsionàl meeting of the dlrectors was held at 
Delta, a towti pàrily in Maryland and partly In this state. Their acts are 
not necessarlly toid for such reasonl MoraWétz on Corporations, § 533. One 
of the objecta df the act of'asselnbly was tb bring corporations, employing 
their capital In this state and doing business hère, within the taxlng power 
of the commopweftlth. It does not appear that this corporation brought any 
of Its capital liito this state. Its place of business was in Maryland. Its 
capital, if it had ■ any, was there. It had contracts with some of Its mem- 
bers, residing in , Pennsylvania, by which they were to can their fruit and 
hold the same to be disposed of bythe corporation. It was a kind of farm- 
ers' eo-operative association locatêd in Maryland, with its membershlp in both 
States." ' ■ ' '■ 

That the corporation must be "doing business" in the state before 
the act can affect its contracts was the précise point in Campbell, etc., 
Co. V. Hering, 139 Pa. 473, 30 Atl. 1061. There a foreign corporation 
brought suit tioxecover the price of a printing press, and recovery was 
rèsisted on the ground that the act had not been complied with. But 
the affidavit of défense waS held to be insufficient because it did not 
aver also that :the corporation was "doing. l)usiness" in the state. This 
fact, the court said, was "essential to his défense," and the def end- 
ant's omission to aver it was 'fatal. In L,a;sher v. StimSon, 145 Pa. 30,. 
33 Atl. 552, it ^ppéarëdby a spécial verdict that an unregistered for- 
eign corporation v^as "carrying ,on the business of the manufacture 
and sale of soap or washing compound within the state of Pennsyl- 
vania." Under thèse circumstances, it was held that a person who acted 
as the corporàtion's agent was chargéable with knowledge that it could 
not giye him l^wful authority to act, and was personally liable upon a 
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contract which he had undertaken to make in its behalf. The court 
said that a foreign corporation must comply with the act as — 

"a condition précèdent to its récognition and légal existence (in the state). 
It cannot, by virtue of its charter, exercise Its fùnctions beyoud the terri- 
torial Umits of the sovereignty which ereated it. It cannot transact business 
in other States or sovereigntles without thelr consent expressed or implied. 
Any person who assumes to act for it must be considered as havlng knowledge 
o( Its powers and their limitations, and whether it has conformed to the 
requirements of the jurlsdlction in which he proposes to represent it. If he 
does business for It hère, in violation of the conditions preseribed, he com- 
mits an offense which Is punishable by fine and Imprisonment." 

The terms laid down by the act were not onerous nor in conflict with 
any constitutional provision or rule of pubhc poHcy; 

"But they are clearly prohibitory, and they inevltably stamp as unlawful 
any business transaction withln the state by a foreign corporation which 
has not complied with them. It is only by Its observance of them that it 
can hâve a légal existence for business purposes wlthin this Jurisdlction or 
acquire contractual rights which our courts will recognize." 

The case of East Side Bank v. Columbus Tanning Co., 170 Pa. 1,. 
33 Atl. 539, is of no importance in the discussion. But the next dé- 
cision (Mearshon v. Lumber Co., 187 Pa. 13, 15, 17, 40 Atl. 1019, 1030), 
required the court to consider a new factor, one that limited the scope 
of the statute, and modified the sweeping déclaration of Lasher v. Stim- 
son, that "any business transaction within the state" was unlawful if 
the corporation had not obeyed the command of the act. The facts 
upon which the décision is based are thus stated : 

"The plalntlff is a corporation duly Incorporated In the state of Michigan. 
Its manufaeturing opérations are there conducted; its capital is there in- 
vested. None of it Is invested hère. The order for the goods In question was 
glven to ils salesman and agent In Pennsylvanla and by hlm sent to the plaln- 
tlff, who executed the order in Michigan. Under ail the décisions thls Is not 
a dolng of business in this state which makes It necessary to comply with 
the provisions of the act of 1874, and hence the défense made on that ground 
has no merlt." 

And it was evidently necessary to hold that this was not a doing of 
business within the state, because, if the statute forbade such a trans- 
action, it encountered the commerce clause of the fédéral Constitution. 
This appears by the f ollowing quotation f rom the opinion : 

"Passlng by that question, the case (below) was ruled upon the authorlty 
of the Blakeslee Mfg. Co. v. Hilton, 5 Pa. Super. Ct. 1S4. Tlvere are other 
cases wElch will be referred to presently to the same effect, and we are of 
opinion that the décisions In ail of thèse cases are correct, and should be 
fOUowed by us In decldlng the présent controversy. The plalntlff in that 
case was a foreign corporation located in the state of Illinois, and the ac- 
tion was brought to recover the price of a steam pump manufactured In that 
state and sold to the défendant, a corporation In Pennsylvanla. Among other 
défenses set up lu the affldavlt of défense was the allégation that the plain- 
tife was a foreign corporation and had not complied with the requirements 
of the act of 1874, in référence to establishing an office and appolnting an 
agent within the state. Mr. Justice Wlekham, deliverlng the opinion of the 
court, said: 'Ail that is hereby alleged is entlrely consistent with the couduct 
of a foreign corporation engaged in strictly iuterstate commerce. It may 
advertise its goods, take orders, make contracts of sale respectlug the same, 
and ship them to customers In this state. It may also employ agents living 
in Pennsylvania to go from county to county, frbm town to town, and from 
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person tO'persoji to secure orders. Or the agent may never go outside of his 
own county, elty, or town, thiis beitig in one sénse a local agent, and yet 
be doing a business whlch is nôt ttnd Cannot be reached under ont 'âct of 
1874. *. .î *, Tbe words "doing, any business," as used in the act, sbould 
not be CQçstrued to mean taking ord^rs or maklng sales by sample by agents 
con^içig: intp our state froipi another for that purpose. To hpld ; ptherwise 
wouidaiai^e the act offend against the Constitution of the Ûnlted States a& 
imposiflg > iinlawfui restrictions on iatérsta te commerce» Cooper Mfg. do. v. 
Fergusoif, 113 U. S. 727 [5 Sup. Ct. 730^, 28 !.. Ed. 1127]*. Ilobbin,s v. Taxjng^ 
rWstrict ofShelby County, 120 Ui S. 489 [7Sup. Ot 592, 30 L. Ed: 694]; 
Brenpan YyOlty of Titusvillè, 153 U^ S. ?89 {14 Sup. Ct, 829, 38 X-. Ed. Ti9J ; 
and a number; of other cases. The above and numerous othgr deelslQns of. 
the Suprême Court of the Unifed States and of the highest trlbunais fully 
establieh the xuie that a corporation of one state may send its' agents to-an- 
other to solldt orders for its goods, or contraçt for the .sale thereof, wlth- 
out belng embarrassed or obstructêd by state Tequlrements as to taking out 
lieensés, fillng certiflcates, establlshiilg résident agencies, or Uke troublesome 
or expensive conditions.' The factsof the casé cited are quite similar to 
those tpf the case at bar, and we regard the foregoing décision as qui te in 
point, ând eontrolllng the question at issue. An' entirely similar ruUng was 
made in the case of Cooper Mfg. Co» v. Ferguson, supra, where it was held 
that a sta.tute whlch imposes limitations upon the power of a corporation 
created ùnder the laws of another state. to make contracts wîthln the state 
foi* carrylng; on commerce between the states violâtes that clause. of the Con- 
stitution whlch conf ers upon Congréss the exclusive right to regulate that 
commercé." 

It will be observed that in Mearshon v. Liumber Co., and in Blakeslee 
Mfg. Co. V. Hilton, the manufacturing opération of the company was 
conducted outside the state of Pennsylvania, so that the sale and ship- 
ment of the product to a résident of this commonwealth was clearly 
commerce between the states. 

The two cases of American Clav Mfg. Co. v. American, etc., Co., 
198 Pa. 189,,47 Atl. 936, and Hovey's Estate, 198 Pa. 385, 48 Atl. 311, 
may be passed over as of no particular value. But People's Building 
Ass'n V. Berlin, 201 Pa. 1, 50 Atl. 308, 88 Am. St. Rep. 764, is much 
more pertinent. There it was held that a New York building associa- 
tion did not do business in Pennsylvania merely by lending money to 
a member residing in Pennsylvania, and by taking a mortgage on his 
realty within the state. The further facts upon which the décision is 
predicated are as follows: 

"As we hâve already seen, under the articles of association and the by- 
laws, and as a matter of fact, the business of the association was doue in 
New York. Its corporate functions were ail exercised there. ïhe applica- 
tions for stock and for the loan were made and eonsidered in New York and 
there accepta. By the express terms of the by-laws, the money pald by the 
stockholders and borrowers was to be pald there, as was also thé paynient 
of the money to the défendant by the association in conjpletion of the trans- 
action. In the contemplation of the law, the entire contraçt, from inception 
to the finish, was performed in: New York., 

"The opinion of the superlor court seems to be grounded upon the assump- 
tion that the transaction involved the investment of employment of a part 
of the plaintlfTs. capital within the state of Pennsylvania. The money was, 
however, loaned on the bond, a New York contraçt, and the mortgage was 
given merely as seçurity. The plaintifC took no title to any property in Penn- 
sylvania by the transaction. It merely made a loan of part of its capital 
to one of its stockholders, who was a citizen of Pennsylvania., The capital, 
if employed In the state of Pennsylvania, was so employed by a citizen of 
Pennsylvania, and not by the plaintiiï corporation. In so far as the business 



BUFFALO EEFKIGEKATING MACH. CO. V. FENN H. & P. CO. 701 

of loaning money was concerned, it was carried on in the state of New Tork, 
and not in the state of Pennsylvania." 

It may hc noted, in passing, that the court also referred to Swing v. 
Munson, 191 Pa. 582, 43 Atl. 342, 58 L. R. A. 223, 71 Am. St. Rep. 
772 (a suit on a policy of insurance issued by a foreign company), which 
is often cited in this connection, and distinguishes it on the ground that : 

"Insurance cases stand upon a basis of their own. The business of Insur- 
ance has been held not to be commerce, as an insurance policy bas been de- 
flned merely as a contract of indemnity, and for this reason not protected 
as Interstate commerce." 

In Delaware River, etc., Co. v. Railway Co., 204 Pa. 22, 53 Atl. 533, 
the thought that underlay the décision in People's Ass'n y. Beriin was 
again referred to, and it was held that, where a foreign corporation 
came into Pennsylvania and prosecuted its ordinary business hère with- 
out reg^istration, the act applied to it and forbade recovery on a con- 
tract that was made before the statutory requirements had been ful- 
filled. The présent Chief Justice pointed out that : 

"This act has been liberally construed, and isolated transactions between 
a foreign corporation and citizens of this state hâve been held not to come 
wlthin its prohibition, and only such corporations as bave entered this state 
by their agents and prosecuted their ordinary business hère hâve been con- 
strued as 'dolng business' In violation of tbe act." 

But he went on to show that the plaintifï was clearly within the 
prohibition of the act, because : 

"It came into the state with its agents and workmen and for the perlod 
of six months was engaged in the contlnuous prosecution of Its ordinary busi- 
ness, employing a large amount, if not ail, of its capital and creating new 
obligations day by day." 

He also declared : 

"TEe purpose of the act Is to bring foreign corporations doing business In 
this state wlthin the reach of légal process. This purpose is not accompllshed 
by a registratlon of the corporation at the pleasure of Its offlcers, or when 
it may be to their interest to appeal to our courts. The act is for the protec- 
tion of those with whom it does business or to whom It may incur liablllty 
by Its wrongful acts, and nothing short of a reglstration before the contract 
that it seeks to enforee is made can give it a rlght of action. Any other con- 
struction of the act would violate its plaln words and whoUy defeat Its ob- 
ject by afCording protection to the corporation and denying it to the public." 

A similar question arose in New York, etc.. Construction Co. v. 
Winton, 208 Pa. 467, 57 Atl. 955. The company was a New Jersey 
corporation chartered for the purpose of constructing railroads and 
of mining and transporting coal and other minerais. It lent money to 
a résident of Pennsylvania ; the loan being secured by a mortgage 
upon his coal property, and the purpose of the loan being to furnish 
capital to develop his land and to mine the coal, in order that the com- 
pany might carry it at a profit. The suit was upon the mortgage, and 
it was held that the company's failure to register under the act was 
not a défense; that its agreement with the mortgagor concerning the 
development of his land was not involved in the suit, but simply the 
loan of its money ; and that the making of the loan was not doing busi- 
ness, because : 
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"TBe construction company was not chartered to engage in the businesa 
of loanlng money, and when it made thls loan It was not 'dolng business' 
In contravention of the act of Aprll 22, 18T4 (P. L. 108). It was Incorporated 
In the State 6f New Jersey for the purpose of eonstructlng railroads and of 
mlnlflg and transportlng coal and other minerais, etc. Had It employed Its 
capital in cari^^lng on thls or any other business In thls state, it would hâve 
brought itself wlthln the prohibition of the statute. But the money sought 
to be reicbvered hère was not iuvested or employed In thls State In any busi- 
ness enterprlse by the corporation.' It was loaned to the appellajit's décèdent, 
a (Atizea of Pennsylvanla, who employed It in his business for his own use 
and benepfe Whlle a corporation can hâve no légal existence beyond the 
sovereignty creatlng it, yet our state bas recognized the comity existlng among 
the several states of the Union, whlch permits a corporation of one state 
to sue In a forelgn jurlsdictiôn. The exercise of such poWer by a foreign 
corporation Is not regarded as prejudiclal to the Interests of the state nor 
répugnant to Its policy. What our Constitution and the statute of 1874 pro- 
hlblt is dol|ig business In the state by a forelgn corporation vi^lthout havlng 
flrst complled with thelr provisions. We hâve already pointed out that the 
indebtedness attempted to be recovered hère does not grow out of any busi- 
ness opérations conducted or carried on by the appellee In thls state." 

The latest décision of the Pennsylvania court upon this act, so far 
as we are advised, is De La Vergne Refrigerating Co. v. Kolischer, 
314 Pa. 400, 63 Atl. 971. The case was decided upoji a point that does 
not concern us now, namely, that the same person may be a registered 
agent under the act and also a commercial agent of the corporation, 
and that résignation of his commercial agency does not, of itself, affect 
his agency under the statute. For présent purposes, the only value of 
the case is the fact that it approves the construction announced by the 
former décisions : 

"In the construction of thls act thls court has held that Its purpose Is to 
brlng foreign corporations doing business in this state wlthln the reach of 
légal process, whlch purpose Is not accompllshed by a reglstratlon at the 
pleasure of Its officers, or when It may be to their interest to appeal to our 
courts, and, tjifll; nothiug short of a prlor reglstratlon can give such corpora- 
tion a légal standing to enforce a contract., It has also been held that a 
contract made % a forelgn corporation Ijefore establishing a place of busi- 
ness and reglsterlng an authbrized agent, as requlred by the act, Is vold and 
cannot be enforced in our courts. Thorne v. Insurance Co., 80 Pa. 1.5, [21 
Am. Eep. soi;, Lasher v. Stlmson, 145 Pa. 30 [23 Atl. 552] ; Delaware River 
Quarry, etc., Co. v. Pass. Ry.Co., 204 Pa. 22 [53 Atl. 533]. 

"We doi not question the authorlty of thèse cases. The rule thereln stated 
is the settled iaw of thls connnonwealth." 

Other questions were raised and decided in the court below, and thèse 
are casuaîly rçferred to in the following language : 

"There are other merltoripus grounds upon whlch to afflrm the judgment; 
but. In our view of the law.. no useful purpose can be served by discusslng 
them." , ' 

Obviously,<hoWever, a passing référence such as this could not hâve 
been intended to approve in bulk the findings and opinion of the court 
below, or to incorporate them into the judgment of the appellate tri- 
bunal, i 

There i s one more case (Wolff Dryer Co. v. Bigler^ 192 Pa. 466, 43 
Atl. 1092), ^rf we hâve reserved it for separate considération, because 
jt is relied upon by the plaintiff in error as décisive of, the présent dis- 
pute. The reporter's statement is said to be materially incomplète, and 
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we hâve therefore examined the full record and the briefs of both 
parties. From thèse sources it appears, in addition tô the facts given 
by the reporter, that the company was chartered to "manufacture, erect, 
Sell, and 4ease steam dryers, and own, control, sell, and lease and pro- 
vide any patents and devices and other properties in connection there- 
with," and that it had a factory in Chicago, where some of the pre- 
Hminary work upon certain parts of the dryer was done. Other parts 
were ordered from manufacturers either in Pennsylvania or in other 
States, arrd were shipped into Pennsylvania and there assembled by the 
company to make a finished machine. The company had also sold sev- 
eral other machines in the state on similar terms. To what extent the 
court was influenced by such facts as are not referred to in its opin- 
ion can only be matter of conjecture ; and, after giving careful atten- 
tion to the argument of the plaintiff in error upon this point, we must 
profess our unwiUingness to enter that field. As it seems to us, the 
only safe position for us is to accept the court's statement concerning 
the ground upon which the judgment was based, for it is impossible 
that we should know what weight was given to facts about which 
the court is silent. Ail that is said concerning the facts now pertinent 
is contained in the following quotation : 

"By the original contract between the parties, the plaintiff granted to the 
défendants the right to construct and use a machine for drying bricks, and 
agreed to seU them the parts of the machine and numerous appliances neces- 
sary for its use at a stated price. The buildings required were to be eon- 
structed by the défendants. After the machine was set up it was to be tested, 
and then accepted or rejected. If aecepted, it was to remain the property 
of the plaintiflt until paid for, with the right to remove It If payments were 
not made as provlded by the agreement. If rejected, it was to be removed 
by the plaintiff at its expense, and ail moneys which had been paid or notes 
which had been given were to be returned, the contract to be eaneeled, and 
neither party was to hâve any daim against the other." 

Then follow certain paragraphs not now relevant, and, finally, this : 

"The contention that the plaintiff could not maintain an action in this state, 
because it was a forelgn corporation, and had not complied with the provi- 
sions of the act of April 22, 1874 (P. L. 108), Is without merit. It had no 
office or place of business in Pennsylvania, and no part of its capital was 
hère. The machinery sold was shipped either direetly from its factory lu 
Chicago, or upon its orders given to other manufacturers. The fact that its 
agent came Into this state and made contracts for machinery to be dellvered 
hère did not bring it within the inhibition of the act of 1874. Mearshon & 
Co. V. Lumber Oo., 187 Pa. 12 [40 Atl. 1019, 67 Am. St. Rep. 560]." 

In other words, the court seems to put the décision upon the ground 
that the plaintiflf was a manufacturer with a factory in Chicago, and 
had sold the rnachine to be delivered in Pennsylvania either upon its 
own shipment or upon orders given to other manufacturers ; and the 
référence to Mearshon v. Lumber Co. confirms the belief that the dé- 
cision was based upon this ground alone. We see no reason, there- 
fore, to suspect that the court was diverging in any respect from the 
construction of the act that had previously been announced, or to mod- 
ify any of its earlier décisions; but, if it is thought that such a pur- 
pose is discernible, and that the court really intended to modify the 
standard by which the doing of business should be tested, it seems 
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plain from some of the later cases, to which référence lias already been 
made^ that the intention was af terwards abandoned. As lias been 
pointed out, thèse cases turn upon the question whether the company 
is exercising its corporate activity in the state ; or, in other words, is 
pursûing' hère the objects which its charter permits it to accomplish. 

This court has twice had occasion recently to pass upon the effect 
to be given to the Pennsylvania àtatute, and has followed the décisions 
of the state court by holding that, where a corporation seeks to exer- 
cise its charter powers in Pennsylvania, it must first complywith the 
act. In Pittsburgh Construction Co. v. West Side, etc., Co., 154 Fed. 
989, 83 C. C. A. 501, 11 h. R. A. (N. S.) 1145, a West Virginia cor- 
poration that Was organi^ed to construct railways was denied the right 
to récover on a construction contract that was entered into three weeks 
before the Company obeyed the statute. And in Colonial Trust Co. v. 
Montello Brick Works, 172 Fed. 310, 97 C. C. A. 144, it was held that 
an unregistered Delaware company that was chartered to own the stock 
and finance the opérations of certain Pennsylvania corporations and 
had exercised its franchises for thèse purposes was doing business in 
the state and could not recover upon its contracts made in carrying 
out its corporate objects. 

It seems, clear, therefore, that the plaintiff in error was not entitled 
to recover upon the contract that was sued on in the circuit court. The 
Buffalo Company is a New Jersey corporation, but had not registered 
in Pennsylvania at the time when the contract was made. The agree- 
ment provided (to quote from the brief of the plaintiflf's counsel) that 
the défendant — 

"was to proYide the buildings and construct the fouuda lions ready to re- 
ceive the machinery and to co-operate in certain other ways in the installa- 
tion of the same, and the plaîntlfC in error was to provide and install the 
machinery, and, upon completlon of the same, make à test run of 30 days. 
For the machinery so installed the défendant in error agreed to pay the sum 
of $34,200 in the manner foUowing: * * * It was also agreed under the 
terms of the contract that the machinery should be delivered and installed 
by the plaintiff in error wyithin 140 days from the date of the contract, pro- 
vided it was given possession of the building lOO days before the date for 
completion and was not delayed by any act of the Penn Heat & Power Com- 
pany, and provided It should not' be delayed by reason of strikes, Ares, acci- 
dents, and other causes beyond its control. 

"Under the terms of the contract, the title to the machinery was to remain 
In the plaintiff in error until the purchase money was paid, and upon failure 
to pay any Installment when due the whole purchase price was to become 
due at the option of the plaintiff in error, with the right to retake posses- 
sion of thé machinery. * • * 

"The machinery to be delivered consisted of a steam engine, a gas com- 
presser, ammonia separator, brine cooler, and ammonia condenser, and their 
Connecting parts. Ail the parts were manufactured by various subcontract- 
ors in sevèràl states, upon orders and from designs furnished by the plaintiff 
in error. Thèse 'différent parts were delivered by the subcontractors at the 
plant of the Penn Heat & Power Company, aud were there set up and con- 
nected undpr the direction of Mr. Woodcock, the engineer of the plaintiff in 
error. This isvork was done chiefly by the subcontractors ; but the plaintiff 
in error furnîshed a few men to assist in this work — four during the period 
of installation." 

There was a gbod deal of delay abôut the completion of the con- 
tract, so that the machine was not installed for more than a year, and 
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during tliis period the work was going on intermittently. Various dis- 
putes arose between the parties, and finally the Buffalo Company 
brought suit, and was denied recovery in the end because it had failed 
to register ; this being the only question raised by the writ of error. 
As we hâve already said, we think the judgment was right. The Buf- 
falo Company is not a manufacturing company, so that Mearshon v. 
Luniber Ce. and other décisions of that class do not apply. Its char- 
ter was not ofïered in évidence ; but its président testified that its busi- 
ness was engineering and contracting, that it had no factory or work- 
shop where anything was made, and did not manufacture the machinery 
which it designed, that its capital was invested chiefly in patterns, 
drawings, and the good will of the business, and Jhat its usual agree- 
ments contemplated — as did the agreement in suit — the buying and 
bringing together of the parts necessary to complète any particular 
plant. It bought the materials wherever its advantage was served, and 
assembled them at a given place, putting them together there in order 
to make an operative machine. It is undoubtedly true, ^s its counsel 
argues, that the Buffalo Company did no more than is done by a for- 
eign corporate manufacturer who sells a machine in this state, ships 
it f rom the foreign factory, and puts it together hère ; and it is plaus- 
ibly contended that, as the foreign manufacturer is protected by the 
commerce clause of the fédéral Constitution, the plaintiff company 
should enjoy the same protection. But the esSential différence is that, 
while the resuit is the same — the buyer gets a completed machine — the 
process differs materially. In the one case the corporate power is to 
manufacture and sell; in the other, to furnish plans and drawings, 
and to erect. And as the two businesses are distinct, although they 
may produce the same resuit, so also the légal conséquences are dis- 
tinct. The manufacturing company is protected by the fédéral Consti- 
tution, because its business is to carry on commerce; the engineering 
company is not thus protected, because its business is not to carry on 
commerce, but is of a différent character. 

Without extending an opinion that is already too long, we hold 
that the plaintiff was exercising its corporate franchises in Pennsyl- 
vania, and was there fore doing business in the state. 

The judgment of the Circuit Court is affirmed. 

NOTE. — The following is the opinion of Buffington, Circuit Judge, in the 
court ttelow: 

BUFFINGTON, Circuit Judge. This was a suit by the Buffalo Refriger- 
ating Machine Company, a corporation of the state of New Jersey, herein 
called the "BufCalo Company," agaiust the Penn Heat & Power Company, a 
corporation of Pennsylvania, herein called the "Penn Company." It was 
brought to recover the considération provlded in a certain contract between 
the parties, dated January 4, 1906, for the furnishlng and érection of machin- 
ery by the BufCalo Company for an ice-making and refrigerator plant of the 
Penn Company on the premlses of the latter. In such suit the Buffalo Com- 
pany claimed to recover $34,200, being the entlre contract price. The Penn 
Company contended the contract had not been complled with, and claimed 
damages of $39,495, which would make a certifled balance in its favor of 
$5,295 for damages sustained by reason of the BufCalo Compauy's nonper- 
formance. The jury found a verdict for plaintiff of $2(5,670, evidéutly allow- 
ing the Penn Company's offset to the extent of sonie $7,530. The défendant 
now moves for a new trial and for judgment non obstante veredlcto. 

178 F.— 45 
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As ground for this latter motion they eontend that lu fulflUing sald cou- 
tract thë fiuftalo Ctompany, a foreign company, <vas doing business In the 
State ofPMinsyilvània, wlthout reglstering under the act of thàt state o£ April 
22, 1874;{P.!l/. IÇS), whichpro vides; "It sbaU not be lawful for any such cor- 
poration to .40 any buglness in this commonwealth, untll It shall bave filed In 
thè office, ot the Secretary of the Cîommonwealth, a statement under the seal of 
sald çorijor^ôil, and slgned by the président or secretary thereof, showlng 
. the tltle;arid object of sald corporation, the location of Its office or offices, and 
the name or.nauies of Its authorlzed agent or agents thereln; and the certlfl- 
cate of the Secretary of, the Commonwealth, under the seal of the common- 
wealth, of the flllng of such statement, shall be preserved for public inspec- 
tion by each bf sald agents in each and every of sald offices." It is conceded 
the Buffalo Company didnot reglsteri The motion, then, tums on the ques- 
tion liThether In fulfllllng the contract in question the Buffalo Company was 
doing business in the state In the sensé of that act. At this point we note, so 
thére may be no queetlon hereaf ter, that In answer to the court's Inqulry at 
the argument of this motion as to what would be the status of the parties in 
the event Judgment was entered for the défendant, It was stated In défend- 
ants^ brlef : "That the title to the varions parts making up this Ice. plant re- 
mains,ln the plalntlff oompany (see page 17 of the contract), and, upon enter- 
ing judgment for the défendant, the plaintifC wlU be entltled to retake the sald 
plant and bay to the défendant the amount bf Its damages, suffered by reason 
of the d^ault of the plalntlff." 

Turnlng, thaï, to the question whether the Buffalo Company in the fulflll- 
lng of this contract was doing business In the state of Pennsylvanla In the 
sensé of this act, we inqulre what the' contract In question provided and what 
the Company dld in the fulflUmént théreof. Much stress has been laid on the 
question whether this contract was a New Tork or a Pennsylvanla one, but 
that question Is not to our mind speclally materlal, certalnly not controlUng. 
If the making of this contract was the only act of doing business In the state, 
It might be materlal ; but the Important question is the slgnlflcance of acts 
donë m pursuance of the contract which 1b hère sought to be enforced. In 
point of fact the contract was In the form of a proposition of the BufCalo Com- 
pany, slgned by W. J. Woodcock, its englneer, who had negotlated the same, 
and was accepted by the Penn Company. The contract provided it was not 
vàlid ùntll approved and slgned by an executive officer of the Buffalo Com- 
pany. B\>r that purpose It was màlled to New York, where this was done. By 
the contract the Buffalo Company agreed "to furnish and erect on your prem- 
ises at Wllklnsburg" a -SO-ton Ice plant, which conslsted, tnter alla, of two 
large steam engines with a gas eompressor plant, etc., the shlpplng weight of 
which was some 60 tons ; ammonla condenser ; ammonla separator ; brlne 
cooler; plplhg connections, etc., the shlpplng wélght belng some 27 tons; 
freezing, thawlng, and cold water pumps, air blowers, gàuges, shlpplng weight 
2 tons ; six freezing ,tanks, weighlng 41 tons, together wlth f ore-coolers, brine 
tanks, brlne plplng, and other appllancès incident to such a plant in complète 
working order. The Buffalo Conipaûy agreed "to furnish the skilled and com- 
mon labor, toolS; and plans necessary for the érection of our work. It is our 
intention to furnish the hereln speclfled plant complète, and we wlU, there- 
fore, wjtlj the exception of the parts to be provided by you, hereln mentioned, 
furnish and, .erect plant in complète wprklng order. Upon completion of our 
work we .will furnish erectlng engineer for t^ term of 30 days to instruct your 
man in the oj[)eration of the maohlnei*y, and to make a test run of the same, 
you fumlshlng ail the necessary supplies and labor. ïou [the Penn Company] 
are to proylde! a suitable roomfor our employés for use as a storage and work 
room, and are, io permit them free apcess to every partpf your premlses where 
work Is to be dôhe." It Is agreed tnat W. 3. Woodcock (\vho made and slgned 
the contract .foi^ the Buffalo Company) "will be the cônstruetlng englneer and 
hâve charge of the work from the start untll after the test has been made." 
The Buffalo Company has no manufacturing plant of its own. It had various 
parts of the; ice plant constructed by other parties and delivered at the Penn 
Oompany's premlses, where they were ereeted, coupled, and connected Into an 
operatlve System, by the employés of the Buffalo Company, who spent several 
months in, so doing, The extent of the work done by the Buffalo Company in 
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ereeting and Connecting the dififerent parts into a unltary System Is possibly 
as well shown by the facts that the testlmony bearing on performance by the 
Buffalo Company covered some 500 pages of this record. 

It seems to us quite clear that it cannot be gainsald that the Buflalo Com- 
pany, as a matter of faet and as a matter of law, under the Pennsylvania dé- 
cisions construing Its own statutes, was doing business in the state, and aa 
such should hâve registered. In support of this conclusion we refer to the 
Pennsylvania cases of Johnson v. Hulings, 103 Pa. 501, 49 Am. Rep. 131, 
Thorne v. Travelers' Insurance Co., 80 Pa. 29, 21 Am. Rep. 89, Lasher v. Stim- 
son, 115 Pa. 30, 23 Atl. 552, and Delaware Company v. Passenger Ry. Co., 204 
Pa. 25, 53 Atl. 533, clted by the Circuit Court for the Western District of Penn- 
sylvania in Plttsburgh Company v. "West Slde Belt R. R. Co. (C. C.) 151 Fed. 
125, and to the additional case of Fertilizer Co. v. Kelly, 10 Pa. Super. Ct. 565. 
Great stress is laid by counsel for the plaintlfï on the case of De La Vergue 
Co. v. Kollscher, 214 Pa. 400, 63 Atl. 971, and the WoM Dryer Co. v. Bigler, 
192 Pa. 466, 43 Atl. 1092. In the former case, as the Suprême Court held the 
De La Vergne Company had registered, it was not necessary to, and the court 
did not, pass on the question whether it was doing business and reglstration 
was necessary. In the other case suit was not to reeover for work doue under 
a contract — that is, to enforce the contract — but to reeover possession of prop- 
erty, tltle to whieh it was alleged had not passed under the contract. More- 
over, In that case the Wolff Company had simply contracted to sell the parts of 
the dryer, but had not undertaken to or done any érection work. Manlfestly, 
neither of the cases are controUing hère. 

The rule of the défendant wlU therefore be made absolute, and the clerk 
will enter judgment non obstante veredicto in favor of the défendant 



D. & W. FUSE CO. V. CHASE-SHAWMUT CO. 
(Circuit Court of Appeals, First Circuit. April 6, 1910.) 

No. 828. 

Patents (§ 328*)— Invention— Electric Fuse. 

The Downes patent, No. 640,371, for an electrlc fuse or cut-out, claim 1, 
which covers broadly a multiple-link inclosed fllled fuse, is void for lack. 
of invention, in view of the prior art, which dlsclosed multiple-link open 
fuses, multiple-link inclosed fuses, and single-link inclosed filled fuses ; 
the changing of the latter to a multiple-link fuse belng an obvions im- 
provement to one skilled in the art. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Suit in equity by the D. & W. Fuse Company against the Chase- 
Shawmut Company. Decree for défendant, and complainant appeals. 
Afifirmed. 

J. Edgar Bull, for appellant. 
Guy Cunningham, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COIyT, Circuit Judge. The subject-matter of this appeal is the 
Downes patent, No. 640,371, dated January 2, 1900, for an "improve- 
ment in electric fuses or cut-outs." The patent is for a multiple-link 
inclosed filled fuse ; and the défense is that there was no invention in 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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making.aïf indosed fiUeçi fu,se w.ith multiple; links, in view qf tlie; fact 
that raultiple-link open fuses, multiple-link inclosed fuses, and singler 
link inclosed fiUed fuses wei-eold in the art. ■■''■ < 

The clâim in issue réad^'â's'follows: . ' ' "' .' 

"1> In aa- electrle fuse or cut-out, the combination with an Inclosing slieatli, 
aud terminais on sald sheath, Df a fuse-Uuk withiu tlie slieath coiisistiiig ot a 
IJlurality of fusible wires . or iconductors : connected in parallel betweeu sald 
terminais, and 5a. flUmg' of sultable porous or similar material witliin tlie 
sheath about sald fusible wires, providing a multitude of Interstices or pas- 
sages for dlslntegrating or breaklng up and conductlng away the metallie 
vapor or;gas evolv«d by the fusing of the wlres." 

This daittiicovers broadly a plurality of psrallel links or wires dis- 
tributed 'getièrally in fhe fjlli'ng of an inclosed fuse, thereby "providing- 
a multitude bf interstices or passages for disintegrati.ng or breaking up 
and,condueting away the metallie vapor or gas evolved by the fusing 
of the wiresl" ' 

It'beihç admitted that 'the prior art discloses multiple-link open fuses 
and nmli;iple-Jihk inclosed fuses and single-link inclosed filled fuses, 
the question presented is whether there was any invention in inserting 
in an inclosed filled fuse two or more wires in place of one, so dis- 
tributed thât' thé fiUing should surround each wire. 

Upori this issue of invention the complainant contends ,that Downes 
made the important discovery that the distribution of métal in the 
form of two or more wires, as distinguished from one wire, in the 
filling of an inclosed fuse, will prevent explosions in large fuses when 
"subjected to a severe overcharge of current," and that this resuit was 
not obviouS, either from the construction or mode of opération of the 
old multiple-link open fuse or the old multiple-link inclosed fuse or the 
old single-link inclosed filled fuse. 

On the other hand, the défendant contends that it did not involve 
invention to add another link, or several links, to the prior single-link 
inclosed filled fuse, especially in view of the fact that multiple-links 
were cominon' in open and inclosed fuses; that the Downes fuse dis- 
closes nothîng novel, either in its construction or mode of opération; 
and, further, that the prior Mordey patent for an inclosed filled fuse 
suggested the use of a plurality of wires. 

The Downes patent contains a full and clear statement of the object 
of his invention, the change which he made in the prior single-link 
inclosed filled fuse, and the results which followed from this change : 

"In my patent No. 569,373, dated Oetober 13, 1896, I bave showu and de- 
scribed a fuse which, as bas been practically demonstrated, successfully and 
satlsfaetorily meets ail of the requirements of ordinary usage. It bas been 
found, however, that in fuses above certain slzes, partieularly those adapted 
to earry hea^ currents without bWwlng, trouble is frequently caused when 
sald fuses are subjected to a severe overcharge of current, owing to the fact 
that the volume of métal volatillzed by the action of the current and require- 
Ing dissipation was so great that there was apt to be a severe explosion, due 
to the sudden .expansion ofthei.comparatively large volume of metallie vapor. 
Several wayS hâve been tried with a view to overcoming this difflculty, among 
them belng thë use of an alloy of hlgh conductivity, by which means the 
cross-section of the link would be materlally reduced ; but it bas been found 
that ail alloys of high conductivity — such as alloys of tin, copper, and the like 
— whatever the bulk of the métal, vaporize with what may be called 'explo- 
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sive' action, whereas metals of less conductivity, such as lead or lead alloys, 
caii within certain limits as to bulk be transformed froni métal to vapor in- 
stantly witliout any great dlsturbance under suitable conditions ; but in fuses 
of large capacity a single fuse-llnk of lead or lead alloy inust necessarily be 
of large cross-sectional area, and therefore of considérable bulk, and is tliere- 
fore apt to vaporize with an explosive action for the reasons above set forth. 

"In accordance with my présent invention, I obviate the difflculties above 
referred to by eniploying, instead of a single wlre fuse-link of large sectlonal 
area or bulk, a fuse-link composed of a plurality of wires or metallic bodies 
connected in parallel or multiple arc. By such construction several advan- 
tageous results of .major importance are secured, the flrsfbeing an actual ré- 
duction of the total cross-sectional area involved — that is to say, the sum of 
the cross-sectional areas of, say, two, three, or flve small wires is less than the 
cross-sectional area of one large wire necessary to carry a glven amount of 
current. This is due to the fact that the total surface area of flve small wires 
Is mueh greater than that of a single large wire, with the resuit that it pos- 
sesses greater ability to radiate the beat oecasloned by the passage of the cur- 
rent. A second resuit is that, the métal being already separated into smaller 
divisions, there is greater opportunity, when the métal is volatilized by the 
passage of an excessive current, for the gases thus evolved to expand and 
diffuse themselves in the fllling surrounding the fuse-link. It thus becomes 
possible to handle with fuses of comparatively small dimensions, partieularly 
as to diameter, but having large current-cari-ylng capacity, severe discharges 
without trouble or disturbance of any kind. * * * 

"d is a fllling of a suitable material preferably in a finely divided state 
(such as slaked lime), the principal function of which Is to provide a >multi- 
tude of minute paths or interstices for the escape of the vapor or gas evolved 
upon the volatilization of the fuse-link by an excessive current." 

This extract from the patent may be summarized as f ollows : 
Downes found that the inclosed single-link filled fuse of the Mordey 
type, as illustrated in his prior 1896 patent, did not prevent severe ex- 
plosions in large fuses adapted to carry heavy currents, when subjected 
to a severe overcharge of current, owing to the quantity of métal 
vaporized and requiring dissipation. It had been sought to overcome 
this difiSculty in two ways — by the use of an alloy of high conductivity, 
such as copper, by which means the cross-section of the link would be 
materially reduced ; and by the use of a métal of low conductivity, 
such as lead. The objection to the use of a métal of high conductivity 
was that, whatever the bulk of the métal, it vaporizes with an explosive 
action ; and the objection to the use of a métal of low conductivity was 
that it requires a considérable bulk, with a large cross-sectional area, 
and is therefore likely to vaporize with an explosive action. In his 
présent invention Downes obviâtes thèse difïiculties by employing, in- 
stead of a single wire fuse of large sectional area or bulk, a fuse link 
composed of a plurality of parallel wires. 

The important advantages secured by this construction are two : 
First, an actual réduction of the total cross-sectional area or bulk of 
the fuse, since the cross-sectional area of two, three, or fîve small wires 
is less than that of one large wire necessary to carry a given amount 
of current. This is due to the fact that the total surface area of five 
small wires is much greater than that of a single large wire, with the 
resuit that it possesses greater ability to radiate the beat caused by the 
passage of the current. A second resuit is that, the métal being already 
separated into smaller divisions, there is greater opportunity when the 
métal is volatilized by the passage of an excessive current for the gases 
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evoIve(î to expand and diffuse themselves in the filling surrounding the 
fuse Hnk. 

From this review of his patent it appears that Downes' main idea 
wa,$ the réduction in the amount of , n^etal in fuses of large carrying 
capacity, and that he secured this resuit by the emplayment of several 
small wires in place of one large wire capable of carrying a given 
ambunt of carrent. It is not, however, seriously conteiided that there 
was ân^thing novel in this feàture of the Downes patent ; in fact, the 
cpmplainant's counsel admit in their brief that the patentable novelty 
of cîaim 1 cannot rest on this réduction of métal. And if it were con- 
teridèd that this was new, the record abundantly proves that it was well 
known'în the fuse art before the date of the Downes invention that the 
quantîty ôf métal in à fuse of a given capacity might be reduced by 
the use of two or more small wires in place of one large wire. 

If, therefore, Downes made an invention, it must rest upon the sec- 
ond feature of his patent, namely, that in case two or more wires are 
distributëd throughout the filHng there is greater opportunity when 
the métal is volatilized by an excessive current for the gases to ex- 
pand and diffuse themselves in the surrounding filling. 

. In considering this feature of the Downes patent, it is important to 
remember that the action of the filling in an inclosed fuse was well 
known. 

Mordey was the inventer of the inclosed filled fuse, and in his 
English patent of 1890 he thus describes the action of the filling : 

"TBê action of this improved fuse Is as foUows: Tlie passage of an exces- 
sive eurrent causes the condnctor to be volatilized ; the métal being deposited 
in a flnely divlded condition amongst the particles of the surrounding nou- 
conductlng material. So complète is the dissipation of the métal that it is 
freqUèntly difflèult to flnd any trace of it after the conductor bas been fused." 

This same action is also described in the later McCulloch patent of 
December 3, 1895 : 

"By my invention, when the fuse explodes the gases and vapors are allowed 
instantly to escape laterally through the surrounding porous material. , The 
pressure beitig thus reliered, there is but little melting of the fuse longitu- 
dinally, and, furthermore, by reason of the fact that the vapors or gases are 
eaused to pass through the varions interstices of the surrounding porous ma- 
terial, tiïe electrical contlnulty of the said gases or vapors is broken." 

A like action of the filling is described in Dowries' prior patent of 
October 13, 1896; which is referred to in the patent in suit : 

"The space within the exterior sheath and about the drum indoslng the 
air-space Iç filled by a flnely-divided material, the office of which, in a proper- 
ly-constructed eut-out, Is to provide a multitude of minute paths for the es- 
cape of the vapor or gases produced àt the rupture of the circuit, preventtng 
the formation of a continuons strata of the same, which from the fact that it 
possesses a falrly good conductivity would maintain an arc." 

Since, then, at the date of the Downes patent in suit, it was well 
known in this type of fuse that the finely divided or porous filling af- 
forded, a multitude of interstices through which the volatilized métal 
wôùld be broken up and dissipated, therè could, in our opinion, be no 
invention in the discovery that two or more wires, instead of a single 
wire, would afford "a greater opportunity * * * for the gases 
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thus evolved to expand and diffuse themselves in the filling surround- 
ing the fuse link," as Downes says in his spécification, or that the fill- 
ing would provide "a multitude of interstices or passages for disin- 
tegrating or breaking up and conducting away the metallic vapor or 
gas evolved by the fusing of the wires," as he says in claim 1. 

Upon full considération, we cannot escape the conclusion that it 
would hâve occurred, to any one skilled in the fuse art and possessing 
a knowledge of the action in the filling of an inclosed fuse, that the 
distribution in the filling of two or more wires would be better than 
one ; in other words, that the greater the wire surface exposed to the 
filling the better would be the resuit. Stated in another way, it would 
seem obvions that, if one wire afforded an opportunity for the gases 
tb expand and diffuse themselves in the filling, two or more wires 
would afiford a "greater opportunity;" and this is the essence of the 
Downes discovery. 

It must be borne in mind that the complainant is not seeking to 
establish the validity of a narrow claim for a particular mechanical 
form of fuse, but is relying upon a broad claim covering two or more 
wires distributed in an inclosed fuse, as set forth in claim 1. For the 
reasons already stated, wé do not thmk this broad claim can be upheld 
on the theory that Downes made an important discovery in the fuse 
art. 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers its cost of appeal. 



CORRINGTON et al. v. WESTIN6H0USE AIR BRAKE OO. 

(Circuit Court o( Appeals, Second Circuit. Aprll 6, 1910.) 

No. 230. 

1. Patents (§ 110*)^Date of Application — Second Application foe Same 

Device. 

A second application for a patent, describing the saine device as a 
former one, which is abandoned with the acquiescence of the Patent Of- 
fice, wlll be treated as a continuation of the flrst, and as relatiug back to 
the date of its flling, for the purpose of a claim of prior public use more 
than two years before the second application was filed, but less than two 
years before the flrst was filed, even though the patentée requested the 
suppression of the first. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 153 ; Dec. Dlg. 
§ 110.*] 

2. Patents (§ 310*)^Sxjit fok Infringement— Pleadino. 

The complainant in a suit for infrlngement should advise the défend- 
ant by allégations In his pleading of the date wheu the application for the 
patent was filed, when a date earlier than that of the application on 
which the patent was granted is relied on to meet a défense of prior pub- 
lic use. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 310.*] 

3. Patents (§ 51*)— Invention— Nature of Patentable "Invention." 

A theory or mental conception of a new device is not "Invention" with- 
In the patent law, and the date of an Invention cannot be carried back 

*For other cases see same tople & 5 number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of tfie tlme when It was embodied in a model or drawliig, or some eoû- 
; i crçte form would enaWe those skilled in tlie art tp tonstruct the devlce. 
;;, ; [Ed. Note. — For otber cases, see Patents, Cent. Dig. § 72; Dec. Dig. § 
' .51,*, 

For otlier définitions, see Words and Plirases, vol. 4, pp. 3749-3754.] 

4. Patents (§ 81*) — Pbioe Use— Evidence to Establish. 

Wiiile prior use, to invalidate a patent, must be established beyoïid a 
reasonablë doubt, the testlmony must be welghed in a't)atent cause as iu 
other causes, and the court Is not permltted to reject arbitrarily the tes- 
tlmony ot respectable witnesses becaùse of mistakes and difEerenees in 
nonessentials. 

, [Ed. Note. — For other cases, see Patents, Cent. Dig. § 104 ; Dec. Dig. 
18^1.*] 

5. Patents (§ 328*) — Anticipation— Inebingement—Fluid Peessure BkAke 

Appakatus. 

' In the Corrington patent. No. 762,282, for a fluid pressure brake appa- 
ratus capable of operating as an engine brake system in connection with 
the regular automatlc brake System on the cars, either jaintly or alter- 
nately, holding brakes on the engine while releasing and recharglng on 
the cars, or vice versa, claims 1 to' 6, Inclusive, which are broad claims, 
are vold for anticipation, an apparatus embodying ail the essential prin- 
«iples. of that of the patent havlng been in actual use prier to the date 
of the patentee's invention; and In vlew of the invalidity of the generic 
clalins, those remainlng, Nos. 7 to 14, inclusive, must be limited to the 
structures described. As so limited, such claims, if not antlclpated, hcld 
not infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Murray Corrington and the Corrington Air Brake 
Company against the Westinghouse Air Brake Company. Decree for 
complainants (173 Fed. 69), and défendant appeals. Reversed. 

Thomas B. Kerr, J. Snowden Bell, and Edward A. Wright, for ap- 
pellant. 

Nelson Shipman, Murray Corrington, and William G. Choate, for 
appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The patent relates to improvements in fluid 
pressure brake apparatus and bas for its object the better control of 
railway vehicles by enabling the engineer to hold the train under a 
more certain and continuons brake control than was possible under 
the then existing brake Systems. The patentée asserts that his ap- 
paratus is capable of opération as an engine brake System in connec- 
tion with the regular automatic brake System upon the car: 

"First. As part of the regular automatic brake System, setting the brakes 
on the engine at the same time they are set on the cars and releasing on the 
engine and cars at the same tlme before^ recharging the réservoirs. Second. 
The engine brakes may be operated to apply at the same time that brakes are 
appUed on the cars, then held in application whlle the auxiliary réservoir 
on the engine is recharged, while brakes on the cars are released and réser- 
voirs rechargea. Third. The brakes on the engine may be applled and the 
pressure varied up or down at will wlthout applying brakes on any of the 
cars. * * * Foui-th. The brakes may be set on engine and cars and then 
the pressure in the engine cyllnders either held constant or Increased or re- 

*For oiher cases see same topic & S numbbb In Dec. & Am. Diga, 1907 to date, & Rep'r Indexes 
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duced at will while holding the brakes applied on the cars. Flftli. The brakes 
may be applied on englne and cars alternately, holding them on the engine 
whîle releasing and reeharging on the cars, and then, after reapplying on the 
cars, either reducing the pressure on the engine brakes to the minimum or 
releasing on the engine entirely." 

One of the principal features of the apparatus is the production of 
an alternate brake system opéra ting conjointly or alternately between 
engine and cars, holding engine brakes on while releasing and re- 
eharging on cars, and while holding the brakes on cars releasing those 
on the engine. Prior to Corrington's contribution to the art, as dis- 
closed in the patent in suit, three Systems of air brakes were in use 
upon railroads, known, respectively, as the "straight air" and the 
"automatic" and a combination of thèse two, to which latter system the 
patent relates. 

The combination is chiefly valuable in controlling a train on a grade, 
"where the brakes may be applied throughout the train, then released 
on the engine until the time comes for reeharging the réservoirs, when 
the brakss may be set upon the engine with the maximum force per- 
mitted while the brakes are released and the réservoirs recharged on 
the cars, when, after reapplying on the cars, the engine brakes may be 
again released until the time arrives for the next reeharging on the 
cars." This alternate opération allows the train to be held under 
continuons brake control on a grade without risk of overheating the 
wheels. It will serve no useful purpose, even if we were able to do 
so within the limits to which an opinion ought to be confined, to at- 
tempt a description of the elaborate and technical spécification and the 
minute drawings accompanying the patent. In the view which we take 
of the controversy such a description is unnecessary. Ail of the claims 
are involved, the first six being the broad claims and the remainder 
being limited to the structural combinations described and shown. 

Claim No. 1 will serve as an illustration of the fîrst group and claim 
No. 7 of the second group. They are as follows: 

"1. In a fluid pressure brake System, the combination, with a train pipe 
normally eharged with pressure, of apparatus on an engine and apparatus on 
a car capable of opération by a réduction of train pipe pressure to apply 
brakes and means under control of the engineer for alternately holding brakes 
applied on the engine while releasing brakes on the car, and vice versa." 

"7. In a fluid prdfesure brake System, the icombination o£ an automatic valve 
device operative by a réduction of pressure in a brake pipe to admit pressure 
into a brake cylinder, an unobstructed passage leading to said cylinder, which 
•is independent of said automatic valve device, and means opéra ted by the 
engineer for admitting pressure to the cylinder through said passage and for 
controlling said pressure after its admission independiently of the position of 
said automatic valve device." 

The application was filed September 38, 1903; but a prior applica- 
tion was filed May 16, 1903. By a letter dated October 31, 1903, the 
applicant formally abandoned the prior application and particularly 
requested that knowledge of it be suppressed from the record. The 
language of this letter upon the point in question is as follows : 

"I particularly request that in ail proceedings relating to the later applica- 
tion, No. 174,946, no référence whatever shall be made to the within applica- 
tion." 
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In viewr <>if tlie action of the patentée in requesting the suppression 
of the earlier application it is contended by the défendant that it can- 
not be usèd to enable the patentée to avail himself of an earlier ap- 
plication date than that stated in the patent. Though the question is 
npt frççfrQm doubt, we hâve qoncluded that the reaspning of the 
judge of the circuit court in thiç regard is sustained by the weight of 
authqrity and we therefore accept May 16, 1903, as the filing date of 
the application, Victor Talking Machine Co. v. Am. Graph. Co., 145 
Fed. 350, 76 C. C. A. 180; Tooth Crown Co. v. Richmond (C. C.) 30 
Fed. .77S. Jn so deciding we dp not intend to approve the action of 
the conjplainant in withholding the prior appUcation until. after the 
defendant's proofs had been taken and the introduction of rebutting 
testimony had commenced. It would seem that défendant is entitled 
to know by allégations in the bill, when the application for the patent 
was filed and prépare his défense accordingly. 

On April, 3 and 4, 1903, exhibit drawings were made which seem to 
disclose th'e cpmbinations of the patent, and April 3d may, therefore, 
be taken as the date of the alleged invention. An attempt bas been 
made to carrythis date back to July, 1901, when a drawing was made 
by Miss Àshley which, the complainants insist, exemplifies the patented 
structure, The défendant, on the contrary, insists that it exemplifies 
nothing germane-to the présent cgntroversy. To a layman the draw-, 
ing seems essenti^lly différent irom the drawings of the patent apd we 
do not understand the complainaht Corrington to assert that the in- 
vention is shown unless several more or less vital changes are made in 
the drawing. He says on rebuttal : 

"I can hardly, glve a more accp^ate description of Its purpose and the man- 
ner of Its operatton than tliat \<'hlch Is given by Messrs. Turner and Wright 
at page 1 of théli' patent No. 842,923, every word of which Is literally true of 
the apparatus on Exhibit Dra-wing N below or at the left of the dotted Une 
excludlng for the présent, pipe ]j7aleading directly to a brake cylincîer. 

* * * If the opération of the àppai-atus In, Ihgs. 1 and 2 of sald Turner and 
Wright patent be borne In mlnd, tiie opération of the apparatus M Exhibit N 
will be readlly nnderstood. So tong as piston 32 and valve 36 stand in the 
position shown: in Drawing N, the automatlc brakes on englne and cars may 
be applled and released conjointly Iri the ordlnary manner, the triple exhaust 
port 20 belng open to the atinosphère through passages 17, 37 aud valve 36. 

• * * It Is to be nnderstood, of course, that the apparatus of Drawing N 
is to be employed for operating the brakes on an engine, to* which one or more 
cars may be coupled, having th(% regular automatlc brake equipment; and I 
am supposlng, for the présent, that the pipe 17a, leadlng. directly to the brake 
cylinder, is absent. The opération Of the engine and car brakes by the auto-' 
matie apparatus is as stated above." 

This seems very far from the clear explicit showing which is neces- 
sary to conyince the court beyond a reasonable doubt of the patentee's 
pHor invention when the filing date is anticipated by the defeiïdant. 
Consolidated- Equipment Co.' V. Àdams, 161 Fed. 343, 88 C.''C.'A. 
35,5, and cases cited on page 350 of 161 Féd. and page 362 of 88 G. G. 
A. • It séems t& us that Dravvitlg N shows littlé more than a tentative 
illustration of ^n untried experinient. Certainly if the invention wére 
fully developed at that time arid understood by the inventor he showed 
no diligence in perfecting'artd reducing it to practice. In the com- 
plainant's brief it stated that Corrington "made a séries of tests of 
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the new alternate apparatus at his earliest opportunity in February, 
1903, and at once determined that it should be the basis of the com- 
plainant company's business." 

We hâve been unable to discover any satisfactory proof to establish 
the complainant's contention that the invention was made in July, 
1901. He may hâve had a mental conception thereof, but, so far as 
the testimony shows, there was no tangible réduction to practice, no 
practical illustration until the date of the drawings in April, 1903. 
The patentée may hâve had a well defined theory of what he could ac- 
complish in 1901 ; he may hâve conversed eloquently and persuasively 
upon the subject, but it is requisite that something more tangible than 
a metital conception must be proved. 

We do not find that in 1901 the patentée had produced anything 
either as a model or a drawing which would hâve enabled those skilled 
in the art to construct the alternative brake System of the patent. As 
was said by Mr. Justice Bradley in Clark Thread Co. v. Willimantic, 
140 U. S. 481, at page 489, 11 Sup. Ct. 846, at page 849, 35 L. Ed. 
531: 

"Conant's testimony caniiot be construed as sliowing that hls invention was 
completed before the month of July, 1858. According to his statement It was 
not untll then that he put It in visible form In the shape of a machine. He 
had concelved of a machine In 1857, and made some pattems, but in the spring 
of 1858 he decided upon another style of machine which he completed durlng 
the smnmer — to the best of his recollection in July, 1858. The part of his 
machine oalled the traverse changer was tbe sanie in the first set of drawings 
as It Is.in the présent use. ïhis is the substance of the testimony. It Is évi- 
dent that the invention was not completed until the construction of the ma- 
chine. A conception of the mlnd is npt invention until represented in some 
physical form, and unsuccessful experiments or projects abandoued by the in- 
v«ntor, are equally destitute of that character." 

See, also. Machine Co. v. Pneumatic Corporation, 166 Fed. 288, 93 
C. C. A. 206. 

The law provides that if the invention covered by a patent was in 
public use or on sale earlier than two years before the date of the ap- 
plication the patent is invalid. The law is based upon the proposition 
that if an inventor permits the public to use the invention . for more 
than two years, during which period he takes no steps to secure the 
monopoly for himself, he is presumed to hâve abandoned it. In other 
words he cannot secure a patent aild levy tribute upon or enjoin a use 
which he has constructively sanctioned for a period of two years. 

The case in hand has been argued on both sides as if this were the 
principal provision of the statute applicable; the défendant, appar- 
ently, acquiescing in the proposition that it is necessary for it to show 
not only that the apparatus of the patent was known to others prior 
to the date of the application, but also that it was in public use for 
more than two years prior to that date. Undoubtedly such use would 
defeat the patent, but so would proof that the patented combination 
was made by some one other than the patentée two days, or two hours 
before it was made by him. In addition to the two years public use 
provision, section 4886 provides that a person may hâve a patent for 
"any new and useful art, machine not known or used by others in 
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this country." Such person must hâve invented the machine, etc., 
which he seeks to hav€ patented and if it be shown that the machine 
was known and used by others in this country before his discovèry, 
it is manifest that he is not the inventor within the meaning of the 
patent law. In other words, his patent is anticipated. If, then, it be 
shown that a System combining ail the features of the first six claims 
of the patent and constructed by another inventor, was in actual opéra- 
tion long prior to April 3, 1903, it foUows that those claims are 
anticipated-^some one else invented the System. We cannot resist 
the conclusion that the broad invention of the first six claims is dis- 
closed by the apparatus installed on the Duluth, Missabe & Northern 
Railway prior to the date of , the invention of the Corrington patent. 
This railroad was one having long and heavy grades on which trains 
containing a large number of cars loaded with iron ore were being 
hauled to the ore docks and taken baçk empty, and where the necessity 
for an efficient brake control was absolutely essential. It was, in 
short, exactly the kind of road where the problem woiild naturally be 
worked out, affording an excellent illustration of the aphorism that 
"necessity is the mother of invention." 

There can be no question that the Missabe Railroad employed a 
fluid pressure system capable of operating either conjointly or alter- 
nately between engine and cars, holding brakes on the former while 
releasiiig and recharging on cars and vice versa. Mr. Farmer, who is 
the principal witness on this subject is, so far as he can be judged 
from his printed déposition, a man of intelligence, character and ability. 
He is thoroughly familiar with the art in question, having represented 
the défendant at St. Paul for 14 years. It was through his solicita- 
tions that the combined automatic and straight air equipment of the 
défendant was placed on the market, the first installment having been 
made in his territory. He says it was apphed to road locomotives of 
the Missabe Railway in the latter part of 1900; to a locomotive on 
the Duluth & Iron Range Railway in the spring of 1902 ; to a loco- 
motive on the Chicago, St. Paul, M. & O. Railway by February, 1903; 
to loconiotives on the Sault Ste. Marie and Northern Pacific and 
Chicago & Great Western Railways by the spring of 1903; and to 
locomotives on the Butte, A. & P. Railway in November, 1901. He 
testifies that prior to the equipment of the Missabe road with the com- 
bined automatic and straight air brake apparatus the locomotives were 
provided with the then standard form of the Westirtghouse air brake 
apparatus, consisting of an air pump, a main réservoir, an air pump 
governor, an automatic brake valve, triple valves, auxiliary réservoirs, 
an air gauge, brake rigging including shoes ànd a three-way release 
cock which was located in the pipe between the engine brake, triple 
valve and the engine brake cylinders, where the engineer could ma- 
nipulate it without difficulty. After the straight air apparatus was ap- 
iilied thia three-way cock : 

"Was retalned and the straight air apparatus was So applled as to not onl.v 
retain the f unctlon of releasing the engine brake whenever the engineer de- 
sired, but also so as to enable him, in conjùnction with the use of the straight 
air brake valve, to operate the engine and train brakea together or Independ- 
ently." 
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The witness testifies that the combinée! straight air and automatic 
apparatus was placed on engine No. 26 of the Missabe road in Oc- 
tober, 1900, and a second and perfected set on engine No. 10 in De- 
cember of the same year. Both proved satisfactory and an order from 
the railway for ten additional sets was filled prior to May 1, 1901. 
The dates were fixed by letters and written memoranda in the posses- 
sion of the witness. He testifies that he operated the apparatus as 
installed on the Missabe road and saw it operated in the summer of 
1901. It is unnecessary to rehearse this testimony, it is sufficient to 
say that he describes the apparatus and its method of opération with 
particularity and détail and that if his testimony be truc there was a 
complète anticipation of the broad invention of the patent. 

This évidence is corroborated in raost of its essential détails by 
Stricklan, the gênerai air brake inspector of the Missabe road ; by 
Burke, the driver of engine No. 10 and other engines, and by Whyte, 
air brake repair foreman. This testimony is criticised by the com- 
plainants in many minor particulars, but nothing is adduced which 
seriously impairs its probative force. Should we reject this testimony 
we would be compelled to brand as perjurers four men who hâve 
hitherto borne unsullied characters, whose testimony is inherently prob- 
able and is corroborated by an array of written memoranda which is 
somewhat unusual in patent causes. It is true that prior use must be 
established beyond a reasonable doubt, but testimony must be weighed 
in a patent cause as in other causes and the court is not permitted to 
reject arbitrarily the testimony of respectable witnesses because of 
mistakes and différences in nonessentials. Similar testimony is given 
as to prior uses on the Duluth & Iron Range Railroad in which Mr. 
Farmer is corroborated by new memoranda and additional witnesses, 
tut it is unnecessary to consider this and other évidence in détail. 
Suffice it to say that we are convinced that the évidence of prior uses 
in the Missabe and Iron Range roads must be accepted as true. 

The complainant's main effort to discrédit it is directed to showing 
that the cock marked D on Exhibit No. 11 is an absolutely vital élé- 
ment of the combination and its présence is not shown. That it is 
an essential is conceded and that it was a part of the Missabe System 
is, the défendant insists, overwhelmingly established. It is true that 
spécimens of this cock were not offered in évidence, but is this fact 
sufficient to overcome the positive testimony of the witnesses, hereto- 
fore named, who testify to its présence upon the automatic equip- 
ment, prior to the introduction of the straight air apparatus, at a point 
where the handle could be easily manipulated by the engineer? We 
think not. We are not permitted to brand four respectable witnesses- 
as perjurers because of an omission so inconsequential. Neither can 
we assume, in the teeth of positive testimony to the contrary, that 
the cock D was inoperative or abandoned because three or four years 
afterwards an improved device was substituted, or because its posi- 
tion was changed so as to be nearer the hand of the engine driver. 
The change of location did not change the function or mode of opéra- 
tion. 
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The dates, October and December, 1900, when the apparatus was 
applied to the engiilès ôti the Missâbe road, are not only prior to the 
dçite of Corrington's invention, but are niore than two years priôr to 
thé âate pf his original application. The évidence is, therefore,, suf- 
ficjënt ;to sustain either the défense of anticipation or of twb years 
■prior public use. 

Thèse J)rior uses disposé of ail the broad claims, 1 to 6, inclusive. 
The éléments of the combination of the first claim are : First. A train 
pipe nbrmally charged with pressuré Cômbined. Second. With ap- 
paràiiis on an engine. ' Third. With appafatus on a car each capable 
of opération by a reduétioti of train pipe pressure to apply brakes. 
Fourth; Means under çonti'ol of the éngineer for altërnately holding 
brakes applied on thé ehgine vf bile réleasing brakes On the car, and 
vice .vei'sa-^ll in a fluid pressure bràké system. That Missabe ap- 
paratus has ail thèse éléments cannot be disputed. As illustrated by 
thé draWinjË; of that System it shûws the train pipe, thé triple valve 
auxiliafriy réservoir and b'rake cylinder bperating to discharge the same 
furictidriS'as in the patent; The sameas true of claims 2^ 3, 4, 5 and 
6.; Gan thëte be a doubt that the Missabé ëquipment, if Used now for 
the first tinie, wbuld infrihgë the broad claims of the patent? 

Witli'thé broad claims thus invalidated by the prior artj it is mani- 
fest that the remainingj daims must bé lirhited to the structure de- 
scribed- and shown. As : so Hmited they af e met by various patents of 
the.prior art which, except in mère ndriessential détails of construc- 
tion, show the various combinations covered by the claims. To follow 
the expert's in the analySis of thèse claims and thèir comparison with 
the structures of the focmer art would involve us in a wilderness of 
détail Which would Unduly extend this opinion and serve no useful 
purpossev; Suffice it to say that we agrée generally with the statements 
and'èonclusions of the deféndant's expert. He finds the seventh daim 
anticipàted; by the patents ito Sloan, No. 327,027, and to Willets, No. 
561,301. He finds the eighth claim anticipated by the patent to Hall, 
No. 574,063, and thë ninth claim anticipated by the afûresaid patent 
to Willets. and the patent toGraebing, No. 569,833. Claims 10, 11 
and 12 are, in his judgment, met by the said patents to Graebing and 
Hall and the patent to Pinkston, No. 501,359, and claim|13 is met by 
the patent to.Hall. Claim 14 is met by the patents to Graebing, Pink- 
ston and Hali and also by the: patent to Pritchard, No: 410,922, and the 
patent to ;Leeman & Jones, No. 437,607, and the patent to Westing- 
house, NjO., 2f?,41^- There is nothing in,any of thèse, claims limitirtg 
the application of the cojmbination descj:ibed to the engine, but if this 
were othçrwise, it would, not destroy the force of- the deféndant's 
références.! ;•',,, , ' > ,'_ -, , 

The Girbuît Court, being of the opinion that Corrington was first in 
the field ,^iid. therefore, entitled to a broad and libéral construction of 
ail the ci^ipis, found no difiîculty in holding that ail were infringed. 
As we havè found that the prior uses above refe^red to négative the 
theory that thé p^itentee has ;^ade a gén.^rîc inventi<i)ii, ,}t follows that, 
in any. vièw", the claims not 'anticipated must be giyen-'a construction 
limïéëd'fo'tlie précise coriibinàtibfis shbwh and describèd. 
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If ît be conceded that the défendant is wrong in asserting that thèse 
daims are anticipated, the question of inf ringement remains. Each of 
the daims from 7 to 14, indusive, has as one of its éléments a "brake 
cylinder," which we think refers to the brake cylindef as it has always 
been known in the art, viz., the cylinder where the apparatus does its 
final work of actuating the lever which presses the brake shoe against 
the wheel. If there are other cylinders in the system they are not 
brake cylinders. When, therefore, daim 7, and several others, speak 
of an "unobstructed passage leading to said cylinder," they undoubt- 
edly refer to the pipe 79 of the patent which communicates directly 
with the brake cylinder. The défendant does not use this pipe or make 
this unobstructed connection with the brake cylinder. There is no 
direct communication in its System between the independent brake 
valve and the brake cylinder, as there is in the patented System. The 
auxiliary réservoir is omitted entirely by the défendant and it has 
introduced a so-called "distributing valve" into which ail passages lead 
which communicate with the brake cylinder, the flow of air being regu- 
lated automatically. 

Many other différences might be pointed out, but it is unnecessary 
to do so. Were we dealing with a broad generic invention thèse dif- 
férences might be considered negligible, but they cannot be ignored 
when considering daims which are limited to the structures described 
and are not entitled to a wide range of équivalents. It is sufficient to 
say that the defendant's apparatus differs in many essential détails 
from that covered by the daims in question. 

The' decree is rêver sed and the cause is remanded to the Circuit 
Court with instructions to dismiss the bill. 
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(Circuit Court of Appeals, Second Circuit. Aprll 4, 1910.) 

No. 181. 

Patents (§ 195*) — Agbkement to Assiqn— Sufficienct op Evidence. 

Défendants contracted with plalntifC that they would at their'own ex- 
pense apply for a patent for an article Invented by plalntifC, and as soon 
as a patent was issued and a satisfactory practlcal démonstration had, 
■would pay plaintlfC $300, and the profits on the patented articles sold un- 
til he had received $2,500, for his Invention. They made two applications 
for a patent, both of which were rejected ; but one of défendants Bubse- 
quently obtained a patent for a similar article. No profits were made 
from its sale, however, and it proved commerciàlly a fallure. Held, in an 
action by plaintlfC, claiming that such patent embodied his Invention, 
that if the action was considered as one on the contract there could be 
no recovery beyond $500, becauae further payment was contingent on the 
making of profits; thiat if considered as an action In tort the measure of 
damages was the value of the invention, of which the price flxed by the 
• contract furnlshed no évidence ; and that a verdict for plalntlŒ based 
thereon for the full $2,500 could not be sustalned on elther theory. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. S 195.*] 

•7or otlier cases see same topic & { nvubsb lu Dec. St Am. Dlga, 1907 to date, & Rep'r Ind«ze« 
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ItijErJîor.tothe circuit Court of the United States for the Eastern 
District of New York, 

Action by Richard E. Le Brocq against William H. Childs and 
Waltei: A. Forman, Judgment for plaintiflf, and défendants bring er-t 
ror.,,,'ï^éy'eiséd. ■ 

Nfles §; Johnson (W. W. Niles, of counsel), for plaintiff in error. 

H.. B. i'Iîilbrook, for défendant in errqr. >. 

BeforeXrACOMBE, GOXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. June 6, 1899, the défendants agreed with 
the plaintiff that they at their ûwn expense would apply for a patent 
for à sàfety clutch for elevator cars which he had invented, and as 
soon as the patent was issued and a satisfactory practical démon- 
stration had they would pay him $500 in cash and the profit on every 
clutch sold until he had received in ail $2,500 for his invention. There- 
upon the plaintiff assigned his invention to the défendant Forman. 
The jury hâve found that Forman was acting throughout on behalf 
of the défendant Childs, as well as of himself. 

July 27, 1899, an application was filed in the Patent Office, which 
was rejected and after amendment was again rejected, September 6, 
1900 ; no patent ever being issued. March 33, 1900, while the above- 
mentionéd application was pending, the défendant Forman made an 
independent application, as inventor, for a patent for a safety clutch 
for elevator cars, which wâs granted May 6, 1902. August 30, 1907,. 
the plaintiff began this suit. 

It is difficult to extract the cause of action from thé complîcated 
complaint; but the case was tried and disposed of on the theory that 
the plaintiff sought to recover damages sustained by him as the resuit 
of the défendants wrongfully getting for themselves a patent for his 
invention. He contended that the patent issued to the défendant For- 
man was for his (the plaintiff's) invention, which the défendants de- 
nied. Wç.must assume that the Jury hâve fpund in his favor on this 
point, and alsd on the proposition that a satisfactory practical démon- 
stration had been made. Under thèse circumstances the plaintiff could 
not recover upon the contract more than $500, because the proof is 
uncontr.adictedthat no profits were made out of which to pay the bal- 
ance of the purchase price, $2,000. ., 

Treating the action as in tort, which was. the theory on which it was 
tried, to recover damages for the wrongful appropriation by the de- 
fendants of the plaintiff's invention, the measure of damag-es is obvi- 
ously the value pf the invention. The verdict for $2,300 was evidently 
arrived at by, valtiing the plaintiff's invention at the surh of $2,500 men- 
tioned in the contract, less the amount of $195.75 loaned him by the 
défendant Forman during the pendency of the application for the first 
patent, which wà^ riever granted, for whiCh be gave his note. But the 
pfooï shô>ved ;tliit no clutch was manufaetured or sold between the 
date of the patent to Forman, May 6, 1903, and the trial, May 37, 
1909. . The évidence is that the invention was commercially a failure. 
What the défendants had àgrëed they would pay the plaintiff upon a 
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contingency which never happened, viz., $2,000 out of the first profits 
earned, is no évidence of the actual value of the invention. 
Judgment reversed. 



UNITED STATES, to Use of 3. B. VAN SCIVER CO., v. UNITED STATES 
FIDELITY & GUARANTY CO. et al. 

(Circuit Court, B. D. Pennsylvania. March 12, 1910.) 

No. 730. 

1. United States (§ 67*) — Contracts for Public AVobks — Conteactob's 

Bond — Actions— Limitations — Statutes. 

Where a fédéral contract had been fully completed several months 
prior to the adoption of Act Feb. 24, 1905, c. 778, 33 Stat 811 (U. S. 
Comp. St. Supp. 1909, p. 948), amendlng Act Aug. 13, 1894, c. 280, 28 Stat. 
278 (U. S. Comp. St. 1901, p. 2523), the one-year limitation prescribed 
by such amendment was inapplicable to an action by a materlalman 
against the contractor's surety. 

[Ed. Note. — For other cases, see United States, Cent. Dlg. § 50; Dec. 
Dlg. § 67.*] 

2. Pkincipal and Sueety (§ 104*) — Contractob's Bond— Paid Suhety. 

TEe rule of strictisslml juris, ordinarlly applled In relief of an Indi- 
vidual voluntary surety, is inapplicable to relleve a paid surety ou a con- 
tractor's bond because of an extension of time to the principal ; but such 
surety must show, in addition, actual injury. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. § 
186; Dec. Dig. § 104.*] 

3. PBINCIPAÏi AND SUBETY (§ 105*) — PaID SxJBETY—DiSCHABGE— EXTENSION OF 

Time to Principal. 

Slnce there Is no presumption that a paid surety was injured by an 
extension of time to the principal, the fact that a materlalman accepted 
the prinelpars note for four months was Insufliclent to discharge the 
surety, whether the extension of time was valld or not, in the absence 
of allégation and proof of préjudice to the surety In fact. 

[Ed.. Note. — For other cases, see Principal and Surety, Cent. Dig. § 191 ; 
Dec. Dlg. § 105.*] 

4. Commerce (§ 46*) — Interstate Commerce- Subjects of Régulation— For- 

EiGN Corporations — Doing Business Within State. 

Where plaintifC furnished certain fumiture, fittings, etc., for certain 
United States vessels under a subeontract with the contractor, and ail of 
the articles of fumiture, etc., were brought from New Jersey into Penn- 
sylvania and dellvered in Philadelphia, the transaction constituted Inter- 
state commerce as to whIch Act Pa. 1874 (P. L. 108), requlring a foreign 
corporation to register before doing business within the state, was inap- 
plicable. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. S 100 ; Dec. Dig. 
§ 46.* 

Foreign corporations "doing business" In state, see notes to Wagner 
V. J. & G. Meakln, 33 O. C. A. 585; Ammons v. Brunswick-Balke Collen- 
der Co., 72 C. C. A. 622.] 

Action by the United States, to the Use of the J. B. Van Sciver Com- 
pany, agâinst the United States Fidelity & Guaranty Company and 
another. On rule for judgment for want of a sufficient affidavit of 
défense. Granted. 

•For other cases see same topic fi { numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
178 F.— 46 
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Samuel Crowther, Jr., and George Quintard Horwitz, for plaintiff. 
R. Stuart Smith and Morgan; tewis & Bockius, for defendaijt, 

J. B. McPHERSON, District Judge. 1. This suit is brought upon 
a surety bond that was given to the United States under the act of 
1894 (Âct Aug. 13, 1094, c. 280, 28 Stat. 278 [U. S. Comp. St. 1901, 
p. 2523]) by a printipàl contracter (Neafie & Levy Company), and re- 
covery is sought for labor dOne and materials furnished to the prin- 
cipal by a subcontractor, the J. B. Van Sciver Company. The daim 
arose in the summer of 1904. The Neafie & Levy Company received 
ftiir pàyment f rom' the United States about October 31st of that year, 
but $as not paid any part of the sùbcontraçtor's claim. In May, 1909, 
the Van Sciver Company applied to the War Department for a certi- 
fied; cOpy of the bond in order to begin suit thereon, and the présent ac- 
tioiï vi^as brought on Mày 28th. TJiis is the Same bond upon virhich two 
other suits by subcontractors hâve alrèaciy been brought and deter- 
minçd; one suit being United States, to Use of Griscom-Spencer Co., 
V. United States Fidelity, etc., Co. (C. C.) 172 Fed. 269, and the other 
being United States, to Use of Williamson Bros. Co., v.. Same (C. C.) 
171 Fed. 247. In the last-named case, Joidge L,anning decided that the 
Hmitation of one year pfëscribed by.the act of 1905 (Act Féb. 24, 1905, 
c. 778, 33 Stat. 811 [Û. S. Comp. St'Supp. 1909, p. 948]), supple- 
mental tOithe act of .1894, did not apply to the contract between the 
Neafie & Levy Company and the United States, because it was fully 
complet«d several months before the i limitation was adopted. Judge 
Lanning's ruling was approved by the Circuit Court of Appeals in its 
opinion' dèlivered in the Griscom-Spencer Case, 178 Fed. 692, and I 
need do, no .more than iréfer to that décision as sufficierit justification 
for overruling now the same défense. 

2. The second défense reqiiires sômé further considération of the 
Gfifecom-Spencer suit. The Court of- Appeals there held an affidavit 
by the surety to be insufiîcient because it merely averred that the cred- 
itor had favored the principal debtor without the knowledge or con- 
sent of the surety by éxfending the time wherein the debt might be 
paid. Thé creditor had j^aken the prinçipars promissôry note at three 
months and had it diseounted, and during this period the 'principal 
had received from the United States the whole balance due upon his 
contract, and had shortly théTeafter;è;one into the hands of a receiver. 
But the surëfy failed to àver actual injury from the creditor's acts, or 
that; the : reçeivership had been caused by the prinçipars insolvency; 
and, accordingly, the Court of Appeals decided that, since a surety 
Company imdertakes its Obligation^ not as a volunteer, but on the' foot- 
ing of a comperisâted bu^sitiess, the rule bf strictisSimi juris, which is 
ordinarily applied in relief of an individual voluntary surety, was not 
applicable, but- that ;SUch a çompanyimvist show actual injury by the 
creditor's acts (before it çould claiîw :reliçf from, its obligation on that 
account. ,:,ïn i|ie présent suit the affidavit attemptsto set up an exten- 
sion of time granted by the Van Sciver Company, declaring that about 
October 28, 1904, the company "accepted the promissôry note of the 
Neafie & LeVy Ship & Engine Building Company, dated October '28, 
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1904, payable four months after date for $4,896," The receivership 
on October 31st is then averred, and it is added that the Neafie & Levy 
Company was "at tHat time insolvent." It is therefore argued that 
the question is now presented which the Circuit. Court of Appeals de- 
cHned to décide in the Griscom-Spencer Case, namely, the efïect of 
the principal's insolvency during the running of the note; and it is 
contended that a presumption of injury upon which the surety may 
rely arises from the bare happening of the debtor's insolvency. But 
the surety's chief difficulty is, I think, that there was no extension of 
time in the présent case, as will appear from the following paragraph 
in the statement of claim : 

"That no part of the saM sum has been received by the sald plalutiff cor- 
poration, nor has the sald plalntiff corporation granted any extension in time 
of payment to the Neafle & Levy Ship & EJaglne Building Company, although 
demand has frequently been made on them to pay, has refused to make any 
payments, promptly or otherwise, to this plaintifC/ which supplied botli labor 
and materials in tlie prosecntlon of the work of the said Neafle & Levy Ship & 
Engine Building Company, In or about the construction of the sald hulls as 
provided for in the sald ,eontract between the United States and the Neafle 
& Leyy Ship & Engine Building Company. That upon the 28th day of Oc- 
tober, A; D. 1904, the saldi Neafle & levy Ship & Engine Building Company 
did send tothe sald plaintifC corporation a promissory note in the sum of 
|4,89C>.0p, payable four months after date. That thç said plalntiff . corpora- 
tion did not désire or request the aforesald promissory nbte and did refuse 
to rèceive the same other than as collatéral seciirity, and not In paymént or 
In extension of the aforesald claim, and did, during the period between the 
date of the note, that is to say, between October 28, 1904, and February 28, 
1903, make fréquent demànds on the Neafie & Iievy Sliip & Engine RuUdlng 
Company to pay the accouiit as lieretofore stated, and the said Neafie & Levy 
Company did frequently promise to pay, but did utterly fail so to do; That 
the aforesald promissory note was not diseounted by the sald plaintiff corpo- 
ration, or received by them other than as, évidence of indebtedness, aud that 
nelther the aforesald account nor the promissory note has been paid." 

The affidavit of défense does not deny, and therefore admits, thèse 
àverments. It simply sets up that the Van Sciver Company "accepted" 
the promissory note, and this averment is entirely consistent with the 
statements that the note. Was only accepted as collatéral, was not taken 
in payment or in extension of the debt, and was not diseounted for 
the plaintifï's benefit. Since the statement of claim must be accepted 
as correct in thèse particulars, there was no extension of time, and the 
surety's défense upon that ground is not well taken. 

But, evôn if there had beén a valid and binding extension, it would 
still be necessary to inqùire whether the surety was injured thereby. 
The surety does not aver any actual harm, but relies upon the pre- 
sumption of injury, and argues, that the situation is analogous to the 
forging of a depositor's signature to a check, and his failure to notify 
the bank promptly upon his discovery of the crimei Counsel contends 
that in such a case the depositor loses his right of action if he fail to 
notify the' bânk prosmjptly, and that "the law assumes — and does not 
find it necessary tô condûct an inquiry to verîfy the assumption — that, 
had the notice been given promptly, the bank might hâve taken steps 
to profect itself" — citing Trust Company v. Bank; 185 Pa. 586, 40 Atl. 
97, and Bank.^. Morgan, 117 U. S,-'115, 6 Sup. Ct. €57, 29 h. Ed. 811. 
Whatéver^the rulermay betin ±he case jsupposed, it seems to me more 
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pertinent to fefer to the deciàion' of the Suprême Gôiirt; in Gitaranty 
Co. V, Pressed Brick Co., i9i;U. S. 416, 34 Sup. Ct,; li2,;48 '1^: Ed. 
242, in which not merely ati analogous question, but the vefy question 
now undér considération (the rights of a surety 'cômpahy under a 
bond like this), -was consîdered in some of its aspects; The syllabus 
sufficiently States the décision: , . 

"Thé tàiiiig by â màterlalmàn of 30 and 60 dây notes for màtérials supplied 
to one coJitràeting wlth the goVeinnmènt aûd Who had given: the bond of a 
surety company In pursuànce of Act Àug, 13, 1894' 28 Stat. 278, to the efCect, 
ffmong other thlpgs, that he iiyduld 'promptly make payaient to ail persons 
supplylng ilin labor or materials,' will not necessarily relieve the surety com- 
pany from obligation under the ordlnary rule that exonérâtes a guarantor in 
case the time flxed for performance of the contraet by the principal be ex- 
tended wlthout his consent, wheré it does not appear that Such extension was 
unreasbnable, or that the surety was prejudlced thereby." 

Even if itbe.true, therefore, that the Van Sciver Company extended 
the time of pàyment by "accêpting" the four months' note, the question 
still remàins : Is the surety company reheyed thereby? Not necessarily 
— so the Suprême Court has said. It must still appear that the exten- 
sion wàs.unreasonable, orthat the surety was prejudiced thereby. That 
the extension #as tinreasonable, I do not agrée. Thrée months was 
held to be a not unusual time by Judge Holland in the Griscom-Spencer 
Case; and, understanding the question of reasonable time as it is 
now presented upon this record to be for the court and not for a jury 
(Aymar v. Bçers, 17 Am. Dec. 544, nojte ; Wiggins v. Burkham, 77 U. 
S. 129, 19 L. Ed. 884; Cooke v. United States, 91 U. S. 402, 23 L. 
Ed. 237; Oil Co. y. Van Etten, 107 U.. S. 334, 1 Sup. Ct. 178, 37 L. 
Ed. 319), I hold that a crédit of four months, standing alone, is not to 
be condemned as a matter of law. Under some circumstances, even a 
briefer crédit might bé unreasonable; but no such circumstance is 
averred in the présent case. 

Neither does. it appear in the affidavit that the surety was prejudiced 
by the extension, assuming an extension to hâve been given. There 
is no presumption that the surety company has been harmed. As the 
Suprême Court has said, the fact of harm must "appear." In other 
words, facts must be averred from which the inference of in jury may 
fairly be dràw'n, and it is not enough to suggest mère contingencies or 
possibilities. It should be remembered, I think, that, when a surety 
company is called upon to make good a loss under a bond like this, 
it is only asked to fulfill the obligation 'which it has undertaken and 
has been paid for; and it should not be reHeved ûnless it has actually 
been harmed by the conduct of the parties without its own consent. As 
lunderstand the affidavit, it shows no injury and no fact from which 
injury may fairly be inferred, even if thé time of payment was validly 
extended. 

3. A supplemental affidavit . has aiso been filed, in which a third dé- 
fense is set up, namely, that in doing the work and fûrnishing the ma- 
terials upon which the claim is f ounded the Van Sciver Company was 
violating the Pennsylvania statute of 1874, which requires a foreign 
corporation to register before doing business within the state. The 
Pennsylvania cases construing the statute hâve been recently collected 
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and reviewed by the Circuit Court of Appeals in Buffalo Refrigerating 
Co. V. Penn Heat & Power Ce, 178 Fed. 696, ând that case may per- 
haps be referred to f Or â sùmmary of the Pennsylvania décisions upon 
a somewhat litigated question. Looking at thé facts now presented, 
however, they seèm to présent a f edér-slauestion, upon which the cases 
in the state court are, of course, not controlling. The relevant part of 
the supplemental affidavit is as follows: 

"The said J. B. Van Sclver Company, both before and after making the 
agreement aforesaid with the Neafie & Levy Shlp & Engine Buildhig Com- 
pany, was doing business in the commonwealth of Pennsylvania, and is still 
doing business In the commonwealth of Pennsylvania. The factory and office 
of the said Company at Camden, N. J., is directly connected with the télé- 
phone exchanges of the Bell Téléphone Company and the Keystone Télé- 
phone Company in the clty of Philadelphia, Pa., through the private cables of 
the said J. B. Van Sclver Company. The name of said company is also con- 
talned in business directories published In the clty of Philadelpia, Pa., at the 
instance, as déponent is informed and believes, of the offlcers of said company. 

"The agreement entered into by and between said J. B. Van Sclver Com- 
pany and the Neafle & Levy Shlp & Engine Building Company for supplylng 
furniture and furnlshlngs to be placed.and for work and labor to be per- 
formed on the four vessels mentloned in the plaintlflCs statement of clalm, 
désigna ted as HuUs Nos. 976, 977, 978, and 979, was embodled In letters of 
the J. B. Van Sclver Company and malled to the Neafie & Levy Shlp & En- 
gine Building Company from Camden, N. J., and in a letter of the Neafle & 
Levy SBîp & Engine Building Company malled to the J. B. Van Sciver Com- 
pany from Philadelphia, Pa., as set forth in tbe exhlbits attached to the 
plalntifP's statement. 

"The said agreement was to be executed and performed, and was in fact 
executed and performed, in the state of Pennsylvania. 

"AH the furniture and furnishings supplled by the J. B. Van Sclver Com- 
pany for the said four vessels, in pursuance of the said agreement, were de- 
llvered at the premises of the Neafie & Levy Shlp & Engine Building Com- 
pany in the clty of Philadelphia, Pa., by wagons of the J. B. Van Sclver Com- 
pany, whieh crossed the Delaware river from Camden, N. J., to Philadelphia, 
Pa., by ferry. 

"The J. B. Van Sciver Company performed certain work and labor in and 
upon the said four vessels, in pursuance of the said agreement, In the state 
of Pennsylvania, to wit, upholstering of seats, placlng and installing furni- 
ture in position on said vessels, and fastening the same to the floors and par- 
titions in the vessels, laying carpets and linoléum, hanging curtalns, attach- 
Ing curtain rods and sockets, and taking measurements for mattresses, car- 
pets, cushions, and furniture. AU of the said work and labor was done and 
performed by the J. B. Van Sclver Company in and upon the said four vessels 
while the same were in the state of Pennsylvania and at the premises of the 
Neafle & Levy Shlp & Engine Building Company in the clty of Philadelphia. 
AU of said work and labor was done and performed by employés of the J. B. 
Van Sciver Company, who performed said work and earned thelr wages there- 
for In the state of Pennsylvania. 

"AU of the furniture and furnishings supplled for the said four vessels by 
the J. B. Van Sciver Company were commodities marketable in Pennsyl- 
vania." 

To my mind, thèse paragraphs clearly disclose Interstate commerce, 
and this, of course, could not be prohibited or regulated by the Penn- 
sylvania Législature. The various articles of furniture were brought 
across the Delaware river from New Jersey into Pennsylvania and 
were delivered in the city of Philadelphia. The work of installation 
^as a mère incident to the sale, and should not be separately consid- 
erçd. It is a satisfaction to know that the Pennsylvania court takes 
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thesaoî© yipw^(?f itsown istî^tute, and hold? that such acts as are dè- 
sçribed in tjjjî çupplemental affi<kv^ constîtute Interstate commerce,. 
and;are hot co^âémne.d,by,tHè:act df lé74 (P. L,. 108). Méarshon v. 
Lumber Ç6.^;i87 Pa; 12, 40 Atl. 1019, 67 Am, St; Rep. 560. 

The nù© »? inîade àbsolute, apd the clerk is dîrected to enter judgment 
in favor Oji.jlie iplaintiff. i,,. 



;T'>^<^Btrlct Court} D^^ 
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CotLIsiyN':ft!'i,'tt2»)T^STBAî(t,'VfâèELS MEETiNfet-ÏN FOQ— MtrroAi, Faults. 

/^;,b6Up^ïi''otiiHié Coïùiiibîk 'river, at iiight In a fog betweeii the steamer 
pfasc'ad^'Jjpa^sipg aowù froni 'Portlànd and the Steamer Lurllne, passins 
up fté^â'.tfuè'to'thp faùlt, of both vbàsèls;. the Cascades belng la fault for 
beln^ âitÛ'aii'^'bte of tier^^ôùtse aid oti-ithe wroni éide 6f the river In 
ylo4àïloa;ttt'attlcle,25 bf tSe'lnland Navigation Rnl^ (Act June 7, 1897, 



c. ■ii'SO'Stat'lOl rÛ. S. (jpm. St. 1901, p.''2883]), tëqùlcàg steam vessels 
In iiaT|''oW''«3làinnels t^ ^eép 'to that sldfe of tha'fâirway whieh lies où 
thétr fftaiïîôârd slde, whèreas she^^a^'iteadifig àcross the river, ànd thë 
çbliisltin o8(?ilrj:ëd wlthln" 200 or 250'ieet: 6t the Oregoïi shore,' and both 
; vessëis bi^liig 61 faûît for r'Unhlng at fuU speed untll nearly the tlme ol 
collision, iith6lighéàchhefiM''tifie'fdgSièîialëof the other^l^ violation et 
article 16 of spch rules. , 
' [M.' Nbtë.— ^dr 6tb,ef;<^^^.see'Çpll|fsloii, Dec. DIg. I 102.*] 

2. CoiiLiSiéiii'd' 82*)— Rtoesb' oji NavisiatiOin-^Spebd in: Fog— -"Modebate 

' ■Tîile''»bd«*ttteiépéed'i!èiiutréaiof aivessel iii a fog by article 16 of the 
Inlahd Navigation Rtiles (AotJnne 7, 189T,iC; 4pS0 Stat. 99 [U. S^Oomp* 
Sfe iÔOl^ gt 28801) is^ueh'speed as tinder existlng' conditions will enable 
her to stop before comlng Into collision with another vessel after the lat- 
tereaM-'bèiBeeâjassuiûliig>tB.at the' other'vesseil also Observes the rule. 

ttei'Nè'ïél.-^I'ôif'othe* icéiéeè; see ColUélbii, Odût. Dlg. '§§ 170-174; Dec. 

, .p^'S^f^J^'^"/^';;"''!,..;- : 'v =,!•; i..-. .-r," ^: _ — 

B'pf;j<^^^r;^tfeiSnjtl(jiis, 'see '"V^ords and Phrases, v^iiliB,' jjp. 4551, 4552. 
Navlg^tlpnrules, speédot steamers in tog, see iiote to The Niagara, 28 

- G c.'^',,532.r; ,, ;,,,,■.,';, .', ". 

In AdmÏTaltyU Suit. by;i the Vancouver Transportation Company 
against thèj^stèàrnbOat Cascades; and çross-libél against libelant as 
;owner pf' thÇji^l^àmbpat jl^i^rllrie.v Decreé dividing^ 

Dolph, Mallpry, Simon & Qearin and W. W. Cottôn, for libelant. 
. Thom'aç If., Strong, f bf. ijesppndent. ' , 

, WOLYERTON, District Judge. TTi.is libel is înstituted to recover 
dâmagèè îcjij-. Injuriés stiétiïhéd by thé', 'stéamboat Lurline, allegèci to 
hâve bé^èiiçkusea by the si&^ fiegligently comiiig înto 

collision Â|/itïi h^:j-: • The cbllfsibn"occÙrf éd on the rribrning of NoVein- 
ber 3è^,'lM6,'âtâbout 3iS4'o.*clpck. Thé'Cascadeâ'by Cross-hill claînis 
datfnâ'^ésValsp* aj^àinst the libélà,tit, aVètring that the cause of the colli- 

; 'fop oUf^;' eases see eame toçlo & i,^uiac^ in Dec. & Am. Digs. 1S07 to .dsite, & Rep;r Indexes 
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sion was négligence in the navigation ôf the Lurline. The Lurline was 
on her night run from Astoria to Portland. She usually stopped at 
Rainier to take on passengérs, but did not ahvays do so. However, her 
practice was to run in near enough to that point so that, if persons de- 
sired to board the boat, they could call to her, and, upon their doing so, 
she would land. Capt. Olney was in charge as pilot ât the time, and he 
testifiès that, when he reached Cowlitz boom light, which is below 
Rainier in time about five or six minutes, a Hght haze was on the water, 
but not sufficient to make it necessary to sound the fog signais; that 
at that point the Lurline was put on her course for Rainier, and pro- 
ceeded to within about 300 feet of the dock, and, not having been hailed 
from shore, proceeded on upstream, running parallel with the shore; 
that at the lower end of Blanchard's dock she was put on her regular 
course, E. % S., past Smith's mill. . It should be explained that 
Rainier is 850 feet below Blanchard's dock, and that Smith's mill is 
1,400 feet above. Capt. Olney further states that he continued on that 
course up the river, parallel with the shore, and from 200 to 250 feet 
therefrom; that before coming to Rainier he heard a steamer above 
blowing fog signais; that he then begàn blowing like signais as he 
proceeded; that he saw the lights at Rainier as he passed, also at 
Blanchard's dock and Smith's mill, and from thèse he knew that he 
was running on the regular course passing thèse points ; that af ter 
passing Blanchard's dock, he saw the masthead Hght of a steamer com- 
ing downstream, well outside of his boat; that he kept his course, 
and when nearly to the lower end of Smith's dock he saw the Hght again 
almost abreast of him, but paid no further attention to it, and watched 
his compass; that very shortly the lookout gave warning that a boat 
was running into the Lurline, and at that time he glanced around, and 
saw the boat still outside ; that he at once stopped the engine of the 
Lurline, reversed it and backed, and when he had the headway well 
checked; the Cascades struck the Lurline near midship, broke through 
her gûard, and pierced her hull to the distance of about six feet, caus- 
ing the LurHne to sink. He further testifiès that, af ter the collision, he 
attempted to beach the Lurline, and ran her bow either into a slab- 
wood bulkhead just below the dock at the sawmill, or into some piling 
driven there, and broke ofï the jack stafï on his boat by doing so ; that 
the water was so deep at the margin of the stream that the boat would 
not hold, and she drifted out again, and finally sank some 800 feet from 
shore, with her bow down stream, the reverse of the way she was run- 
ning at the time she was struck. When Capt. Olney first saw the mast- 
head Hght of the Cascades, he thinks she was about 700 feet away, and 
that this was about three minutes before the collision ; that the course 
-of the light was almost due east of the Lurline, or a little north of 
east, and that, as the Cascades came doser, it seemed to him as though 
she was further away from his course, and that her course would taJke 
her well out, some 600 or: 700 feet distant. The Cascades struck the 
Lurline a little quartering of right angles, and Capt. Olney estimâtes 
that the Lurline was about 250 feet from shore at the time of the colli- 
sion, and atthat time had been running some two minutes parallel with 
the shore. He was running full speed ahead until the Cascades was 
sighted, being about 12 miles per hour. When the watchman reported 
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the approach, of the Ga,s.ça,des, he saw.both her.colored lights, just be- 
fore sfi.estruck/ and atthattîmethe Cascades was prolaâbly éoo or 400 
feet distant. He fûrther states that the çolored lights ç:d,uld not be 
seen ithrgugh the fog att^e distance of 600 îeet. Capt Oîney is cor- 
robdràtèd'! iTi his statemeht by the witnesses Laws and Truitt. Laws 
was the \yat,chman, and at thé time was standing f orward 6f the wheél- 
house on the Xurline. He testifies that he saw thé whîte Ught of the 
Cascades somewhere near on the port bow of the Lurline, and a little 
later he saw the red light, and just' af ter that bôth coloréd Hghts, ail 
of which he reported to the captàin. The captain at once gave the 
stopping. signal, reversed the engine, and backed the boat. When first 
seen, the Cascades' light was probably 400 or 500 feet ofï, on the port 
bow of the, Lurline. Truitt, who was a deckhand, saw the' Cascades a 
couple of lengths away. He says that he saw the red light first, but 
that both colored lights came into view very nearly tqgether. Abbott 
and Saltus, deckhand and cabin watchman, respectively; were first 
warned of the approaching collision by the sounding of the gong for 
the stopping of the engine. Ail thèse witnesses seem to concur that 
the lights at Rainier, Blanphard's dock, and Smith's mill were visible 
as the Lurline passed up, and that the Lurline's course was perhaps 
from 200 to 350 feet oflf and parallel with the shore ; that the lights 
could be dimly recognized through the haze and the fog, but that the 
fog was not very thick. Thèse witnesses alsb concur that after the 
collision the Lurline attempted to run into shore, but that she was un- 
successful, and finally drifted out and sank some 200 feet from shore, 
with her bow downstream. Some half dozen fog signais given by the 
Cascades were heard by the Lurline prior to the colHsion; the Lurline 
beginning to blow her fog signais shortly after hearing the Cascades' 
signais. 

On the pther hand, ithas been shown that the Cascades left Portland 
for points down the river shortly after midnight.~ The pilot on the 
Cascades testifies that he ran into a fog bank about half way between 
the Danby sawmill and Smith's mill ; that he had been running in the 
fog a short tifne when he heard another boat; that he kept his course 
at his usual raté of speed, namely, about 12 miles an hour, until he had 
heard three or four signais from the approaching boat, when he stopped 
his engine, and thereupon allowed his boat to drift; that at the time 
he was very close to the shore, but upon his fog course going down 
stream, which he states took himclose to the shore at that point. A 
little later, however, he says that his iog course was S. by W. %, which 
would bring him off the shore from 600 to 800 feet. He further testi- 
fies that, after, drifting some three or four minutes, he saw the red 
light of the Lurline across his starboard bow; that shortly previous 
thereto he noticed a very dim light on shore, which he supposed to be 
the light from Smith's sawmill, and he also saw the loom of the mill ; 
that, upon seeing fhe red light of the Lurline, he immediately backed 
his engine, but hef ore the Cascades could be stopped, she came into 
collision with the Lurline; that the Lurline at the time was heading 
across the bow of the Cascades. He affirms that the fog was very 
thick at the. place of the collision. Hé was of the impression also that 
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he was running parallel with the shore at the time, and, further, that, 
when he saw the red Hght of the Lurline, he at the same time saw the 
light at Rainier across his starboard bow. P. Roeser, who was watch- 
man on the Cascades, with position in front of the wheelhouse at the 
time, relates that some 15 or 30 minutes b«fore reaching Rainier the 
Cascades ran into a thick fog; that he then heàrd fog signais, and re- 
ported the fact to the pilot; that the pilot subsequently stopped the 
engine and allowed the boat to drift, but that about two or three 
minutes later he saw the red hght of the Lurline, and that at the tîme 
he could not see the shore, although he sawglimpSes of light on the 
dock; that he reported seeing the light of the Lurline to the pilot, 
whereupon the pilot sounded the bells for reversing the engine, and 
in about a minute thereaf ter the collision occurred ; that when he saw 
the red light the boats were about a boat's length apart ; that the Lur- 
line was headed across the bow of the Cascades, and that, prior to the 
sounding of the first bell, the Cascades had been running about 11 
minutes full speed ; that the bell to back was rung about one-half 
minute before the collision. Collett, who was the fïrst assistant én- 
gineer on the Cascades at the time, and was at the engine, testifies that 
he heard fog signais by the Cascades for eight or ten minutes before 
thé collision; that the Cascades was drifting for about a minute, not 
less than that, prior to his receiving the second bell for reversing the 
engine ; that he responded by reversing the engine, and, when his 
wheel had made three or four révolutions back, the collision occurred. 
He relates also that the Cascades ran about ten minutes in the fog at 
full speed, and thinks she had slackened her speed about one-fourth 
when the signal to back was given. Capt. Barton, the pilot, is of the 
opinion that her speed vi'as checked almost entirely. It is further shown 
by the testimony of Olney, the pilot on the Lurline, that both boats 
must hâve been almost at a standstill at the time of the collision ; other- 
wise, he thinks the Lurline would bave been broken entirely in two. 

The question arises from this testimony, Which of thèse boats was 
in f ault, the Cascades or the Lurline ? It seems to be proven quite sat- 
isfactorily that the Lurline was pursuing a course upstream parallel 
with the Oregon shore, and from 300 to 350 feet distant therefrom. 
This is made apparent from the testimony of several witnesses who 
were on the Lurline, and were able to see the lights through the haze, 
though dimly, at the points Rainier, Blanchard's dock, and Smith's 
mill — Rainier being about a half mile farther down stream than 
Smith's mill. It is suggested that the Lurline was running in shore 
with the view of landing at Smith's dock, or perhaps had mistaken 
Smith's dock for Rainier, and hence was not pursuing a course up- 
stream parallel with the shore. It was shown that the Lurline had some 
baggage on board, checked as freight, destined for Rainier, but that 
it was not the intention of putting the freight off at Rainier unless a 
call was received from shore requiring the boat to land to take on 
passengers, and, having received no such call, the boat did not approach 
nearer than about 300 feet to Rainier dock, and thence proceeded on 
her course. Thèse facts show quite definitely that the Lurline was not 
heading inshore, but was on a course upstream, parallel with the shore. 
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There is Uttle doubt that the J^urlitie was headed acrqss the bow çf the 
Cascades àt the time of the'^cQltisibn. Having, therefôre, fixed the 
definite course of the Lufïirie', it must be, withoût question, that thè 
Casçadiss was herself proceçdjpg almost squarely across stream. The 
pUbtuppn the. Cascades, attjçfnpliédto accoUnt for being so near inshore 
by the statepient that he w,as/tnen upon his fog course, which carried 
him :nea.r, ,snôre. In this, ho.wever, he is in some contradiction, as hé 
says that his course carried Jiim,within 600 or 800 feet of the shore; 
then that it lyould change ; ,bùt,undoubtedly he must hâve run in within 
250 feet, because the colHsion took place at about that distance from 
shore. He affirms, furthertriore, that he saw the light at Rainier, across 
his starboard.bow, at the same time that he saw the red Hght of the 
Lurline, alsp across the sfarbqîird bow. Either he or one qf the other 
witnesses oh the Cascades states also that he saw the Hght at Smith's 
mill across the port bow of the Cascades ahout the same time. This 
would show quite definitely that the course of the Cascades was in- 
shore, and that it must hâve, if jts course had been pursued, corne in 
contact with tfae, shore before reaching Rainier at least. I conclude, 
there fore, that the course of the Lurline at the time of the accident was 
upstream, and p^rallel with the shore, and that the course of the Cas- 
cades was across the bow of the Lurline, and running inshore. This 
finding, hçwever, does not solvie the légal phase of the case. 

The Lurlinç was running at full speed prior to the time that the 
colored ligfjts were observed upon the Cascades, and this notwithstand- 
ing she had observed the masthead Hght previous thereto. The pilot 
seems to hâve been mistakem as to the distance and the course of this 
light, as he beHeved that it was some distance instream, and that it was 
passing saf ely as it related to his boat. But in this he was greatly 
mistaken, because the light was approaching him direct. On the other 
hand, the Cascades was running full speed ahead until a short time 
before the colHsion. When l^he redlights of the Lurline were dis- 
covered, she was then drif ting— that is, her engine had been stopped — 
and she was spending the force or impetug previously attained. This 
had been her; action from one to three or fqur minutes, so that her 
speed hadi been checked largply, perhapsto the extent of one-half, 
possibly raqre. .When, hovvever, the colored lights were discovered 
upon the Lurilne,, the Cascades reversed lier engines and began to back, 
but was unabïe tpi checfc her,,spped whoUy prior to the collision. There 
is no doubt from the, testimony that, the fog was quite dense, so much 
so that electriç .Hghts shone' through it dimly at the distance of 300 or 
400 feet. The 'condition wàg such that jt required the sounding of the 
fog signais by ç^ch of the boats, and càreîul management in naviga- 
tion. It is .yery, évident that, if the relies of navigation had been ob- 
served byeâçh.pf thè boats relative to running in fog, there would 
hâve been iip collision. 

I am of tJie,_ppinion that the Cascades was at fault in two particu- 
lars: First, she was entire;ly Put of her course, as it bas been shown 
by the testimony fh^t the fegiilar course bf the passetiger boats, run- 
ning upstrearn, was near shore and parallel thereto, and for those pass- 
ing down \vas f urther instream ; second, she was running at full speed 
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îor some time after hearing the fog signais from the Lurline, and was 
unable to check her speed entirely when the Lurline was sighted, be- 
fore Crossing her course, by reversing her engine and backing. 

On the other hand, I find that the Lurline was at fault for running 
at f uU speed, although upon her course, while in a f og such as existed 
at that time — especially as she had heard the fog signais from the 
Cascades, and had even observed her masthead light. The pilot was 
mistaken as to the course the Cascades was pursuing judging from her 
light, and this, no doubt, led him to believe that he could pass in safety 
while under f uU head ; but he should not hâve taken the chances — ^he 
should hâve observed the rules of navigation by putting his boat un- 
der such control that he could stop her upon observing the approach- 
ing boat. The Columbia river in the vicinity of the place where the 
collision occurred must be held to bea narrow channel, which is sub- 
ject to the régulation of article 25 of the Inland Navigation Rules ( Act 
Cong. June 7, 1897, c. 4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2883]), 
requiring steam vessels, when safe and practicable, to keep to the side 
of the fairway which lies on the starboard side. United States v. Port 
of Portland (D. C.) 161 Fed. 193. This rule, read in connection with 
article 16 of the same act (30 Stat. 99 [U. S. Comp. St. 1901, p. 2880]), 
covers the légal inquiry involved by the facts in this case. The article 
ïs as follows : 

"Art. 16. Every vessel shall, In a fog, mist, falling snow or heavy rain 
storms, go at a moderate speed, having careful regard to the existing cir- 
cumstanees and conditions. A steam vessel, hearing, apparently forward of 
her beam, the fog signal of a vessel the position of which is not ascertained 
shall, so far as the circumstances of the case admit, stop her euglnes, and 
then navigate with caution until danger of collision is over." 

What is a moderate rate of speed is aptly stated by Judge Lowell, in 
The Cambridge, Fed. Cas. No. 3,334. He says : 

"It is impossible for the courts to overiook a plain breach of the wrltten 
law, upon any considération of hardship in its applifcation. It is useless to 
cite the many cases which show what is a moderate rate of speed for a 
steamer in a fog. No gênerai rule has ever been attempted to be laid down 
t)ut this: That the speed should be such as will enable the steamer to avoid 
the other vessel after she shall be able to make her out. This test may seem 
a little too much like deeiding each case by the event, and holding any speed 
too great where there has been a collision ; but it has been adopted by high 
authority, both hère and in England." 

And in a later case, to wit, The Eleanora, Fed. Cas. No. 4,335, Mr. 
Chief Justice Waite, acting as Circuit Justice, has this to say upon the 
subject: 

"I hâve had no difflculty in reaching the conclusion that both vessels are 
responsible for this collision. A simple slackening of speed by a steamer In 
a fog is not always enough. She must run at a moderate speed (Rev. St. § 
4233, rule 21 [U. S. Comp. St. 1901, p. 2898]). and is never justifled in coming 
iu collision with another vessel, if it be possible to avoid it (Sup. Ins. rule 4). 
This Implies such a speed only as is consistent with the utmost caution. Hav- 
ing complète control of herself, and being capable of so much damage if a col- 
lision does take place, the law has Imposed on her the obligation of so direct- 
ing her own movements, in the midst of the uncertalnties of a fog at sea, as 
to be at ail tlmes under easy command. If she fails in this she must suffer 
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the cansequences. Her rate of speed mus.t be, graduate^ acçording to tlie cir- 
cùiiistHfiees; 'The inore densb the' fog the greater th« neeësSity for nlodeïà- 
t-iod. ! Thé;^bjGct Is to keep hefe, it possihle, under such coiitïol, that she pan 
be stopped after another .yessel, vpith which she is in danger of collision, may 
be seen, or "Otiierwise dlscpvéréd, She has the right to assume that other ves- 
sels wlir pértorm their dùties 'ptid act accordingly, but she has ho right to dis- 
regard ah* obligation placedoûi'herself." ^ 

, So Mr. Jvistice Brown has said,. in th^ case of The Umbria, 166 U. S. 

404,4i?,17'Sup.Ct. 61O,:0lX(4lL:,Ed;iO53): ^; . 

"The genwal tonsensus of'oirinion in this cçuhtry Is to the efCect that a 
steamer ls,;bo,uhdto use only jsueh précautions as will enable her to stop in 
time to avdîjl-a collision, after-ttie approaching vessel comès in siglît, provided 
such ap^roiaehing vessel is hèrsèlï gping at the moderate speèd reqlùred by 
law. Irià dèiise fog this inight-"rè!quiré both vessels to corne to a standstill, 
until the course of each was: déflhitely ascertained. In a llghtetf fog it might 
authorlze;thein to keep thei;^. engines Insiaflieient motion ^o préserve their 
steerageway,". . 

And at page 430 of 166 Ù. S-, page 61^of 17 Sup. Ct. (41 L,. Ed. 
1053), he continues: ' "-' 

"The progrlety of certain inaneuvers eannot be determined by the chance 
that the two véssels fflayi or mày not, reàch the point of intérèeetion at the 
same time, bùtby the question •■«'hether their speed ean be stopjJed before their 
arrivai at the point where their courses iiitersect If two steamers are ap- 
proaching each other in a fog, manifestly their maneuvers must be determined, 
not by the chance of their meeting at a point vrhere their courses intersect, 
but upon the theory that their cpurses shall not açtually intersect— In other 
words, that both shall stop before thé point of Intersection is reached; and 
If one of them is running at such a speed that no maneqver on the part of the 
other can.prevent that one from passing the point of intersection, the latter 
only is responslble." 

In the case cited the Umbria was running at full speed at the time 
of the collision, and in a fog. The Iberia, upon the other hand, was 
proceeding at a lower rate of speed, and, as she was passing the course 
of the Umbria, was run into by the lattér steamer and sunk. The f acts 
there are not greatly différent from the facts in this case. The analogy, 
at least, is manifest. As has been previously remarked, the Cascades 
was out of hfer course, and running directly across the regular course 
of the steamers , going upstream. The density of the fog may be 
measured by: the fact that the colored lights could not be seèn more 
than 300 or 400 feet distant, so that it required more than usual caution 
on the part of the Cascades, especially in crossing the regular course 
of steamboats., This was especially a fault as she was not keeping to 
the side of the river requi'i'ed by boats in passing. It is clear that 
each of the'bôàts heard the fog whistles of the other. As the Lurline 
saw the masthead light of the Cascades, the Cascades should also hâve 
seen the masthead light of the Lurline; but it seems that shé did not. 
However, she saw the light on the shore past the light of the Lurline, 
and, at the time of the accident, was runn,ing directly inshore, and her 
speed should then hâve been so modified as that, on discovering the 
proximity of the Lurline, she could hâve stopped before crossing the 
Lurline's path. But thèse faults do not excuse the fault of the Lurline 
in running at full speed under the condition of the atmosphère at the 
time, and locality. 
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I assess the damages svistainçd by the steamer lyurline as follows : 

Expense incurred in rajsing steanjer, , ......,,., $1,430 88 

Damage to cargo aboard steamief . , . , 1,524 05 

Expense incurred ou account or i'epairs 2,764 51 

Expansé iDCurréd in replacing équipaient and furnishlngs of steamer 715 02 

Freight dharges uncollected and not colleCtible on account of damage 25 05 
Demurrage from November 22, 1906, to January 11, 1907, 49 days @ 

$60 per day. , 2,940 00 

Making a total of $9,399 51 

Frbm tHîs stiould be deductéd two items, one for amount 
receifed où account of sales of' damaged goods $163 20 

And tlie other for a refund from the O. E. & N. Compauy 

for cash fares paid 3 00 

, • 168 20 

Which leaves a balance of $9,233 31 

I assess the damages sustained by the Cascades as follows : 

For repairs... $ 89 00 

For demurrage, 5 days @ $60 per day 30O 00- 

$389 00 

Adding thèse two sums, $9,622.31, and dividing by 2, $4,811.15, 
gives the amount which the libelant is entitled to recover from the re- 
spondent, and a decree will be entered accordingly. 



In re TTSOK-CHEATHAM MERCANTILE 00. 

(District Cîourt, S. D. Georgla, N. E. D. March 23, 1910.) 

Banebuptct (1 177*) — ^MoBTGAGES— Lien. 

Where a mortgage by the bankrupt, executed January 26, 1907, when 
tfie bankrupt began business, was not recorded at the time, but proof 
of exécution was made October 23, 1907, and the instrument recorded less 
than three months before bankruptcy, It was not a valid mortgage as 
against the mortgagee's other creditors, and the holder was, therefore, 
not entitled to payment of the proceeds of the property described therein 
by the référée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 261-263; 
Dec. Dig. § 177.*] 

In the matter of the bankruptcy of the Tysor-Cheatham Mercantile 
Company. On pétition to review findings of a référée denying the va- 
lidity of a mortgage in intervention proceedings by W. R. Bean, mort- 
gagee. Afîfirmed. 

C. W. Smith and E. P. Davis, for intervener. 
Archibald Blackshear, for trustée. 

SPEER, District Judge. The question in this case arises on the 
f oUowing facts : The bankrupt, the Tysor-Cheatham Mercantile Com- 
pany, desired to enter business at Warrenton, Ga. It was necessary to 
procure money, and this was done from a brother-in-law of one of the 
Company, Mr. W. R. Bean. To secure the sum, $4,000, an instrument 

*For other cases see same topic & S ncmbeb lu Dec. & Am. Cigs. 1907 to date, & Rep'r Indexei- 
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was êxecût'écf, which is att'ached ti tJie i^rdceedihgs. This is a prom- 
issory liôte; •and* added thereto arc wofds sufficient tp çreatë a mort- 
gage on. oné^dôùble brick stôrehoûsèàiid lot in the tow;?! pf Warrentotl,; 
Warren county, Ga. There is the usual waiver pi honicîstead. This 
is signed by the Tysor-Cheathani Mercantile Compahy, by G. D. Tysor 
and R, A. Cheàtliani, and was executed in the preseticë of C. M. 
Smith, derk' ôf Ihë supèrior' côûlrt, ând E. P. Dâviâ, notàry public, 
Warren county , : , :: 

This was on January 26, 1907. . The.paper was npt rçcorded at the 
time; but on October 23, 1907, the clerk of the supèrior court of War- 
ren county certifies as follows : 

"R. A. Clifiatliam, acting ,for' the Tysor-Oliêathâm Mercaritllé Oo., and R. 
A. CBeatham and G. D. Tysor, each acting Individually, came before me on 
this 23d 4ay of October, 1907, acknowledging the wlthin Dpprtgage to be the 
mortgage of thé tysor-Cheathaih Mérca'rif lie Company," 

— and that it was duly signed, etc. Then there is a tettificatè of the 
clerk that the'paper was flled for record. at 6 o'clock p..m,:Qctober 2, 
1907, and' recbr'ded on Octobéi-lS, 1907. 

This was within less than three months of bankruptcy. Bankruptcy 
intervened in January, 1908. .. , , 

Now, in the distribution pf théassets, this instrument is presented 
to the référée às a mortgage, demâiiding the proceeds bf the property 
described therein. Its validity as à mortgage as agaihst the rights of 
gênerai creditors is contested by the trustée, and after the hearing of 
testimony and the argument of counsel the référée holds that it is not 
a valid mortgage as againstother creditors. - ; <• 

It seems tp,,me tha,t , the .question is npt open, a.t least in the Fifth 
circuit. It is in' âll respects eqmvàlèftt to Claytdh v. Èxchange Bank 
of Macpn, 121 Ped. 630, 57 C. G. A. 656, 10 Am. Bânkr. Rep. 173. 
Therç this courj; held genéfàUy vt''ith the contention? of counsel for 
the petition.fpr review hère, but wçâs reversed by thé majprity of the 
court. It is truethat the elear-sighted and sagacious judge, Hon. A. 
P. McCorrnicik,' dissentèd; ■ but, ûnhappily for the view which this 
court had takéri, twô of the judg-ès, not wanting in clearness and sa- 
gacity, took tJ;^e,other view., That view is the opinion Pf the appellate 
court, and I càhnot well see how a case could be more in point as it 
relates to the facts hère. 

In the opiriîoti of Judgé Shèlby; it Was dëclared : ' 

"TJp to thé Vçry moment thàt ifbséphson filed hls pétition In bankruptcy, 
both he and' the baiik, so far as àctlofls coùld speak— and they often speàk 
more forclbly than words^asserted that the property of thé former was not 
mortgaged. Both seemlngly proflted by this course. It seems to us inéqui- 
table to permit the bank at tlie làst mîoment to produce thé ' kliortgages, and 
contradict the assertions made by the conduct of both the raoirtgagor and the 
mortgagee, to the Injury of those who were misled and deceived. It has been 
said that, if ton* is ellent whênr:hé stwuld speak, he will;riot be permitted to 
speak when he..çhouid be sllentjvanii Is: it not also jûst to say that if one,. 
for improper motivé, refusés to clalni openly under à mortgage when duty 
to others reqùlres hliti to do so, lié Shàll not be permitted' to assert such clalm 
When justice to ôthérs forbids?" 

Now, is it not true, in view of that reasoning, that if the gênerai 
creditors — ^^the Unsecured creditors of the mercantile corporation hère 
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— knew at the very moment of its organization it had conveyed away 
by mortgage, not only the stprehouse in which the business was to be 
conducted; that it had no ôther property, that ail crédit would hâve 
been refused? I think there can be scarcely a doubt of it. And if the 
paper is treated as a mortgage, so far as the rights of subséquent cred- 
itors are concerned, that mortgage ought to hâve been put upon the 
record, so that they would hâve the constructive notice of its exist- 
ence. This seems wise^ otherwise, men might be induced to part 
with their values to irresponsible purchasers, when, if the instruments 
had been properly registered, they could examine the records in the 
clerk's office and ascertain whether or not the vi^ould-be purchaser had 
that degree of solvency which he claimed to hâve. 

The conclusion I hâve reached is that the finding of the référée must 
be sustained. 



AMERICAN LBAD PENCIL CO. v. SCHNEEGASS. 

(Circuit Court, N. D. Georgia. April 20, 1910.) 

No. 1,313. 

1. Injdnction (I 133*)— Preliminart Injunctions— Mandatory Injunction. 

Tiie object of a preliminary injunction is to préserve the status whlcli 
exists at the time the bill is flled, and a mandatory injunction wlll not 
he granted on a preliminary hearing, exeept in rare instances and in a 
clear case. 

[Ed. Note. — For other cases, see Injunction, Cent. Wg. § 302 ; Dec. Dig. 
§ 133.*] 

2. Injunction (§ 133*) — Preliminary Injunctions— Mandatory Injunc- 

tion. 

Défendant, while in the employ of complainant, signed a contract by 
which he agreed that, in considération of his employment, sbould it ter- 
minate, he would not for a perlod of three years enter the employaient of 
any one engaged In a slmilar Une of manufacture, nor use his knowledge 
of the secret processes, etc., of complainant for the benefit of any such 
person. The continued employment of défendant at the same rate of pay 
was the only considération for such agreement. Dater défendant quit 
and entered the employ of a rival concern, and complainant filed a bill 
for an injunction to restrain him from violation of his contract. De- 
fendant denled that he had dlsclosed or Intended to disclose any of the 
trade secrets of complainant, in which he was supported by affldavlts of 
his employers. Eeld that, while complainant might hâve a preliminary 
injunction restrainlng such disclosure, in view of the doubtful questions 
of law and fact involved, the court would not, in advance of final hear- 
ing, grant a mandatory injunction requiring défendant to leave his em- 
ployment. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 302 ; Dec. Dig. 
§ 133.* 

Eestraining breach of contract by employé to not engage In eompeting 
business, see note to Harrlson v. Glucose Sugar Reflning Co., 53 G. C. 
A. 492.] 

In Equity. Suit by the American Lead Pencil Company against Emil 
Schneegass. On motion for preliminary injunction. Motion granted 
in part. 

*For other casée née same topic & § ntjmbek In Dec. & Am. DlgB. 1907 to date, & Rep'r Indexes 
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V. A. Ëatchelof, for plaintifif. ' ,, ;, 

Herbert Haas and Rosser & Brandon, for défendant, ^ 

NEW^iAN, District' Judge. This is''ari application fpran injunction 
pendente lite in the âbove-stated case. The hearing hàs been on tiie 
t)ill, ànswer,' affidavits, and other évidence submitted by the respective 
parties; ',/,■' , ' 

The faCts are that Emil Schneegass,- thè défendant, had been for a 
nurnber df yèars in the employ of tlie American Lead Pencil Company, 
and had bècôhie f arniHar, while so engaged, with certain trade secrets, 
secret dévices, secret processes of manufacture, and secret formulae, 
the exclusive property of Said company. It further appears that on 
March 38, 1908, he sigtted an agreement as follows : ; 

"In considération of recelving emiiloyment from the American Lead Pencil 
Company, I tiereby agrée tliat, sliould I désire to leave tlieir employ at any 
future time, I will give them six (6) months' notice in wrlting of such inten- 
tion." 

And on the Sd day of October, 1908, he signed a contract as follows: 
"In considération of receivlng employment from the American Lead Pencil 
Company, I hereby agrée that, should my employment by tbat company ter- 
minate at any future time, I will uot for a period of three years tliereafter 
enter the employ, elther direetly or indirectly, of any one Interested in the 
manufacture of pencils, penholders, erasers, or similar articles, or use the 
Jinowledge I hâve gained for the beneflt of such party." 

No particular considération was paid him for signing thèse agree- 
ments, he simply continuing in the employ of the company under the 
same conditions and at the same paythat he was receiving before. 
On the 21st of October, 1909, he left the employ of the American Lead 
Pencil Company, and came to Atlanta and entered the enlploy of the 
NationalLead Pencil Coinpany, a rival manufacturer of lead pen- 
cils, etc. 

The complainant in its bill allèges that it is informed and believes 
that thé circumstances surrounding the acts of défendant in leaving 
its employ and entering the employ of its business rival, and his sub- 
séquent acts, are calculated to obtain and secure to such biisiness rival, 
for its benefit, the trade secrets, secret devices, secret processes of man- 
ufacturé, and secret formulae belonging exclusively to the plaintiiï, to 
the substantial destruction of complainant's property in the same, and 
to complainant's irréparable injury, by disclosing the same, by means 
difficult to discover, to its rival in businesSi 

The défendant dénies that he is using, or that he holds himself ready 
to use, if permitted to do so, for the benefit of the National Lead Pen- 
' cil Company, his knowledge, acquired while in the employ of complain- 
ant, of complainant's trade secrets, secret devices, secret processes of 
manufacture, and secret formulse, to the substantial destruction of com- 
plainant's property in same, and to complainant's irréparable injury, 
and allèges that he is not using, nor seeking to use, and has not dis- 
closed, nor is it his purpose to disclose, complainant's trade secrets, 
secret devices, secret processes of manufacture, and secret formulas of 
which he has knowledge, but that ail such knowledge has been kept 
secret by him, ànd it is his purpose to so keep it. He also dénies that 
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such trade secrets, secret devices, secret processes of manufacture, and 
secret formulse can be either used or disclosed to others in such a wây 
as to make it difficult to discover such use and disclosure, but that, 
on the contrary, any such use could be readily detected and prevented. 

Affidavits were submitted pro and con in support of the contentions 
of the parties. Al} the principal officers of the National Lead Pencil 
Company deny expressly that they are using or desire to use any of 
the trade secrets, secret devices, secret processes of manufacture, or 
secret formulas of the American Lead Pencil Company, or that they 
hâve obtained from Schneegass, or desire to obtain from him, any of 
the trade secrets of the American Lead Pencil Company ; that their 
machines and methods are such that it would be impossible for them 
to use any of the methods of the American Lead Pencil Company to 
any advantage. 

The gentlemen making thèse affidavits are wholly unimpeached, and, 
so far as the record discloses, are gentlemen of character and standing. 
So, also, of course, so far as the record discloses, are the officers of the 
American Lead Pencil Company ; but a square issue of fact is made as 
to whether or not Schneegass is doing anything or can do anything in 
the way of divulging trade secrets to the injury of the American Lead 
Pencil Company. 

A number of interesting questions are involved in the case, among 
them the foUowing : Whether the agreement made by Schneegass with 
the American Lead Pencil Company on the 3d of October, 1908, is 
invalid for want of considération to support it, or whether the rétention 
by the Company of Schneegass in its employ is a sufficient considéra- 
tion; whether the agreement, made October 2, 1908, not to enter the 
service of another company for three years, is valid and binding, be- 
cause, although limited as to time, it is unlimited as to space, covering 
employment anywhere in the world, so far as its terms go; whether 
the law of New Jersey is against the validity of such an agreement as 
those in question hère ; whether the law and public policy of Georgia 
is against the enforcement of such contracts in Georgia ; whether the 
United States Circuit Court, in Georgia, sitting in equity, would recog- 
nize the law of Georgia and enforce the same, where it is contrary to 
the gênerai law of the country and gênerai equity principles, and what 
is the gênerai law on the subiect — ^that is, the law existing throughout 
the United States. Thèse are some of the interesting questions raised 
on the argument at the bar and in the well-prepared Ijriefs of coun- 
sel for both parties which hâve been since submitted to the court. 

The fîrst question to détermine is whether the court, in view of the 
character of the case, as above suggested, will, on an application for 
an injunction pendente lite, and before the final hearing in the case, go 
further than to maintain the status quo, and grant what would be, in 
efifect, a mandatory injunction at this stage, and thereby compel the de- 
fendant, Schneegass, to leave the employ of the National Lead Pencil 
Company. In this connection it may be stated that the complainant, by 
an amendment, has offered to take Schneegass back into its service. 
This ofifer is perfunctory in character, however, and could hardly mean 
much for Schneegass in the future, in view of the attitude and feeling 
toward him by the représentatives of the complainant company. 
178 F.— 47 
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, Buttbe court found him, at the time this bill was filed, in the em- 
ploy ©f the National Lead Pencil ÇQmpany, and an order such as is in- 
sistedMi{)Qn by the corïiplainant's counsel, while it would, as the order 
is sugg'ested,:restrain him from continuing in the etnploy of the Na- 
tional Lead Pencil Company, its Tesult and eiïect, of course, would be 
to re(|uiiré.hiin.to leave such employ, and to that extent be mandatory 
in character; . In Cyc. vol. ^S.p, 743, the rule with référence to manda- 
tory in junctions on preliminary hearing ïs stated in this way: 

"Slnce an Injunction mandatory' to lis nature generally does more than to 
malntaln tàé status quo, It }s generally Improper to Issue such an injunction 
prlor to final hearing; and it is frequently said that sUch a preliminary in- 
junction will never issue, t'ai instance,, It is improper to IsSrie a preliminary 
injunction, the effect of which -wlUbe to cômpel the transfert* property from 
one litlgànt tOi another. On the other hanfl, there is no doubt that the court 
has jurisdlction to issue preliminary mandatory injunctions, and It Is proper 
to do so in rcases of extrême urgency, where the right is very clear indeed, and 
where cpngiderations of the relative inconvenience bear strongiy in complaln- 
ant% taVoif. If the Issuante on preliminary application of an injunction man- 
datory in nature will hâve the effect of ^anting to the complainant ail the 
relief thait' he eould obtain upon a final hearing, the application should be re- 
fused, except in very rare cases, and then only where the complainant's 
rlght t<) the relief is clear and certain." 

In Grand Castle of the Golden Eagles of New Jersey v. Bridgeton 
Castle, No. 13, Knights of the Golden Eagles of State of New Jersey, 
40 Atl. 849, Grey, V. C., speàking for the Court of Chancery of NeW 
Jersey, says': : ' 

"I am not satisfled that an injunction ought to go In ' thiS case. The an- 
Bwer sets np points which suggest some questions of law; also makes déniais 
of the materiai facts alleged in the complainant's blU, on which the com- 
plainant's : eqùity dépends. • * * Nothing in the bill , leads me to believe 
that theremay be any very serions loss pr in jury between this time and the 
final hearing, *hen the court will be able fully to know wiiether the complain- 
ant is entitled to thè remedy it sëeks,ànd what form It should take. * • * 
it may be that' |àll this very broad exercise of the restralning and mandatory 
power of this court may ultlmatelyîbe justly called for,, but I «annot say that 
I am satisfled :tbat they should be allowed on this preliminary hearing. Man- 
datory < in junctions ought not to be gçanted until final hearing, unless the 
situation indiça.tés an absolùte necesèity for their use in the préservation of 
the riéhts' of thé parties." 

in Thomas V. Hawkins, SO Ga. 126, 134, the Suprême Court of 
Georgiâ refeWed to the rightt to grant preliminary mandatory injunc- 
tions in thiS'lariguage: 

"The, la;st gfound taken in the, motion to dissolve the Injunction was that 
the injiinetibiï was attlrmative— dlrefeting acts to be dohie by the party en- 
joirièd. ''Itlètobë ftbserved tiiàt the Court will not, by an injunction granted 
upon an Ihterloçutory application, dlre<it:the défendant to perform an aet.' 
'In fhe case oft Jlyder ,v. Bentham, I/ord,Hardwieke, upon a. motion for an pr- 
dpr to pitU 40^1^, certain blinds, Qbseryed that he never knew an order to pull 
down anyt]^ing, 01^ motion. Lord i?hvirlow, in a subséquent case, upon a mo- 
tion to reètrato'k party from 'di^ging a dltch, and to compelhim to put every- 
thiiig iri thë Mtoe staté in whloh it was before, by flUing up so much as he had 
already dÙRreifusedthe latter part of the motion. So, in another case. Lord 
Eldon refflsed an prder speciflcaUytPjrepalr the banks of a canal, stop gâtes 
and otherwor^?.',,. This is the langjiage of Danlell in his work on Chancery 
Practice; a&d We think It contàins.'a ti^e statément of the law on the ques- 
tion to wiiïehMt ïefers, which Isttè question now undèr considération. 3 
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Dan. Ch. Pr. 343. If It does, then this makes another reason why tlie injune- 
tion was improperly granted, for the Injunction directs the défendant in the 
MU to remove the obstructions from the road." 

In McCauley v. Kellogg, 2 Woods, 13, Fed. Cas. No. 8,688, Judge 
Woods, Circuit Judge for the Sixth circuit, discusses this question. 
So much of the language of the opinion as is pertinent hère is as fol- 
lows : 

"An injunction is generally a préventive writ, not an affirmative remedy. 
It is sometimes used in the latter character, but this Is In cases when it is 
used by the court to carry into efCect Its own decrees, as In putting the pur- 
chaser under a decree of foreclosure of à, mortgage into possession of the 
premises. Even the exercise of this power was doubted till the case of Ker- 
shaw V. Thompson, 4 Johns. Ch. [N. Y.] 609, in which the learned Chancellor, 
after an examination of the cases in England on the subject, came to the con- 
clusion he possessed it, not, however, by the writ of injunction, but by the 
writ of assistance. • • • In Rogers Locomotive Works v. Erie Railway 
Co., 20 N. J. Eq. 379, the court, after a learned review of ail the cases, both 
English and American, bearing upon the subject, announced its conclusion 
that a mandatory injunction wUl not be ordered upon a prelimlnary or inter- 
locutory motion, but only upon final hearing, and then only to exécute the de- 
cree or judgment of the court. It is only in cases of obstruction to easements 
or rlghts of likè nature that maintaining a structure as a means of preventing 
thelr enjoyment will be restralned, and the structure ordered to be removed 
as part of the means of restraining the défendant from interrupting the en- 
joyment of the right. To the same eflCect is the case of Audenried v. Phlla- 
delphia & Beading R. Co., 68 Pa. 370 [8 Am. Bep. 195.] It is clear to my mind 
that the Injunction asked for falls within the category of mandatory injunc- 
tlons, and cannot, therefore, be granted on motion." 

The effect of an order now enjoining Schneegass from continuing 
in the service of the National Lead Pencil Company would be to décide 
on this application for an injunction pendente lite the merits of the 
case ; that is, to give the complainant ail he could obtain by this bill on 
a final hearing. The object of a preliminary injunction is to préserve 
the status which exista at the time the bill is filed. I do not see how 
it is possible for Schneegass to do anything, pending the hearing in 
this case and the final détermination of the same, to injure the com- 
plainant to any great extent, unless the facts stated by the officers and 
agents of the National Lead Pencil Company, and presented hère by 
affidavits, are absolutely false in every particular. An injunction pen- 
dente lite, restraining Schneegass from divulging to the National Ljead 
Pencil, Company any information of a secret, confidential nature, re- 
lating to complainant's secret machines, secret devices, secret processes 
of manufacture, and secret formulse, taught to and acquired by him 
while in the employ of complainant, and from communicating with 
complainant's employés with respect to complainant's trade secrets, 
secret devices, secret processes of manufacture, and secret formulse, 
and from interfering with, enticing away, or undertaking to entice 
away complainant's employés, famihar with its secret machines, secret 
devices, and secret processes of manufacture, is as far as the court 
would be justified in going on the présent hearing. 

The case should be referred to a master in chahcery, and it should 
proceed as rapidly as i s consistent with its proper hearing and déter- 
mination, so that the rights of the parties may be settled and the case 
determined at an early date. 
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■'^'■''' ' •■■' ' THE OMVER AMES. 

(District Court, D. Maine. Aprll 20, 1910.) 

,. ■;.;!:•: . ;•■: :./.,No. 116. ' .,; 

L-SÈAlfEit- (i'27'*)iJ-^LiÉN tt)R'WA<iï:s— Lâches. ' 

The statutes of tke United States providing remédies for the eollee- 

1 tiofl pf eeamen's :«^ages assume that tljey shall aet promptly, and while 

. ; ^6 J'pûexible rule can bé lal^ dowp to méasure the tlme by lapse of which 

. ,,withb\it. action a claim mây falrly be adjudged to be stale, but each case 

r^ust,,bé determlued by Its pwn clrcumstances, the gênerai rule Is that 

, delay in enforcing such a clàim after a reasonable oppottunlty to do so 

njust be taken as a waiver of thè rlght to a lien as ag;&inst subséquent 

purcbasers and Ihcumbrancers In good falth without notice, unless the 

delay ,1s satlsfactorily explaiiied. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. § 141 ; Dec. Dig. 
§ 27.»] 

2. Seamen (§ 27*) — Lien fob Wages— Waiver by Delat in Eneorcement. 

Wheré the inate of a schoOner, who was the son Of thé master and 
prlndipal owher, had not 'been pald hls wages in full for flve years, a 
yeai*ly séttlement having been made aiid the balance due him allowed to 
staUd, he rûust be held to hàVe pôStponéd his lien therefor to the claims 
of perBons who durlng such tlme, with his knowledge, furnished supplies 
and repairs for the vessel in foreign ports without knowledge of his 
claim, ànd wlU be given priority only to the extent of the wages due hlm 
for thè current year in which the vessel was libeled. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. § 141 ; Dec. Dlg. 
§ 27.*] 

In Admiralty. Suit by Israël Snow and others against the schooner 
Oliver Ames. On claim of the mate, David A. Morgan, for wages. 
Lien allowed priority for part of wages due. 

Benjamin Thompson, for libelant, 

William H. Gulliver, for claimant. 

HALE, District Judge. The libel in this case was filed August 16, 
1909. By it the libelants seek to enforce a lien for labor and materials 
furnished in making repairs upon the schooner Oliver Ames at Rock- 
land. Me, The schooner was sold August 28, 1909, at marshal's sale, 
for the sum of $8,000. After paying the expenses of sale, the balance 
of the proceeds was paid into the registry of the court. 

Since the filing of the libel more than 30 interveners hâve filed péti- 
tions on claims which they ask to be adjudged liens upon the vessel 
and paid f rom the funds in the registry. Among fhese interveners are 
the seamen, including the mate whose case is now before me. I hâve 
already passed upon the claims of the other seamen. I bave, adjudged 
them entitled to priority, and hâve ordered them paid, by decree en- 
tered September 15, 1909. There now remains in the registry for 
distribution among the lien claimants the sum of $1,407.30. 

The payment of the claim of this mate, David A. Morgan, is opposed 
by the intervening materialmen on the ground that the lien has been 
waived by the mate's lâches, or lost by reason of staleness. 

The mate is a son of Capt. Noah W. Morgan, the master of the 

•For other cases see same topic & § ktjmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inâezet 
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schooner Oliver Ames, and the owner of *''/«4 of the vessel. The 
remaining ^*/o4 are owned by Frank L. Mason, William L,. Mason, 
and Church Bros., and by the estâtes of Oliver Ames and Oakes Ames, 
nearly ail the owners being résidents of Massachusetts. The mate tes- 
tifies that such had been the ownership of the vessel for a considérable 
time, and that he had knowledge of the ownership. 

The mate lives with his father at New Bedford, Mass., from which 
port the schooner hails. The testimony shows that it was customary for 
the father and son to look over the vessel's books once a year and 
reckon up the amount due the mate, strike a balance on the books, and 
start a new account; that the wages of the mate hâve been paid in fuU 
to the end of the year 1904, but hâve net been paid in full since, with 
the exception of a period of 24 days in January, 1907, when he was 
overpaid the sum of $3.50. He claims the sum of $851.67; the same 
being the aggregate of ail yearly balances due him for wages from 
January 1, 1905, to August 16, 1909. The following statement shows 
thèse yearly balances, as made up by him : 

Balance due for wages for the period between January 1, lOO."), and 

December 19; 1905 $219 Si 

Balance for the period between December 19, 190,5, and July .5. 1900 2C2 67 

Balance for the period between July 5, 1906. and January 5, 1907. ... 1 75 
Balance for the period between Mareh 20. 1907, and up to and incliid- 

ing December 31. 1007 22 87 

Balance for the period between March 17, 1908. and February 21, 

1909 214 53 

Balance for the period between Jlarcb 8, 1909, and August 16, 1909. . 102 52 

A total of $854 17 

Less overpayment for the period between Jauuarv 5, 1907, and .Jan- 
uary 29, 1907 ^ 2 50 

1851 67 

The claims of the interveners, other than the seamen, are for 
towage, labor, and materials necessary for the repair of the hull and 
sails of the schooner, use of dry docks, and for provisions, amounting 
in the aggregate to more than $6,000. Thèse accounts were contractée! 
during the years 1907, 1908, and 1909. Allowance of the mate's claim 
as a lien is opposed by the other interveners for the reasons herein- 
before stated, and on the further ground that in equity he is estopped 
from setting up a lien claim, the payment of which will consume the 
greater part of the proceeds, as against the varions interveners, who, 
with his knowledge, hâve supplied and repaired the vessel at a time 
when they were without knowledge of any such unpaid claim. Has 
the mate's lien upon the vessel been lost, as against interveners who 
hâve repaired thé vessel and furnished supplies, by reason of his fail- 
ure to enforce the claim earlier? 

The liberality extended to seamen by the admiralty law has given 
them a well-known privilège in the en forcement of their liens for 
wages. Judge Story and Judge Ware hâve quoted the old ordinances 
that the savings of a wreck are pledged "to the last nail" for the pay- 
ment of seamen's wages, and that the sailor is entitled not only to 
the "last plank of the ship, but to the last fragment of the freight." 
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Thé Parâgon, Fed. Cas. No. 10,708; Pitman v. Hooper, Fed. Cas. 
No.ll,186> / 

The âdrtiiràJty rules provide specially thàt seamen may proçeed for 
their wâgeâ against thè ship, freight, and ihaster, against the ship arid 
freight, and a|^àinst the owher or the màster alone in personam. Ad- 
miralty rule 13. And thé court in tbis district has heîd that the rule 
applies eveii in the case of the cbok of a fishing vessel hired and to 
be paid by'the crèw undèr shipping articles. The statutes of the United 
States providé that sèameti's wâges in certain classes of vessels are not 
subject to âttachmënt"(Rev. St. § 4536 [U. S. Comp. St. 1901, p. 
3083]); that they are privîîegèd in thé matter of payment, and are not 
subjecttë thé limitation ôf liabilityof shipowners. 

The Congress and thé courts hâve thus given to seamen prompt 
and ample protection. This considération is based ■ not only upon the 
fact that they are, as a' claSS, withotjt' forethought, but also in order 
that in théir hecessîties they may be encouragéd to proceed promptly 
in the enforcement of their liens. In the cumulative remédies pro- 
vided for the collection of seamen's wages the Revised Statutes of the 
United States assume that seamen shall act promptly. Rev. St. §§ 4539, 
4546, 454? (U. S. Comp. St. 1901, pp. 3077, 3087), and section 4593 
(see U. S. Comp. St. 1901, p.- 3112); The Schooner David Faust, Fed. 
Cas. No. 3,59.5; The Frank C. Barker, 19 Fed. 333; Schooner Edwin 
Post_(D. C). 6 Fed. 206. And it may generally be said that those who 
furnish materials andmake repairs in the ports along the coast con- 
tract with the knowledge that daims for seamen's wages are not 
gençrally allowed to accumulate. 

No inflexible rule can be laid down to measure the time by lapse of 
which, withçut action,. a claim may. fairly be adjudged to be stale. The 
maritime courts agrée that the question does not dépend so much 
upon the lapse of time as upon the circumstances which hâve caused 
the nonenfprcement of the lien. Every case must be determined by its 
own circuinstances. The Harriet Ann, Fed. Cas. No. 6,101 ; The Key 
City, 14 Wall. 653, 660; 20 L. Ed. 896; The H. N. Emilie (D. C.) 
70 Fed: 511; The John Dillon (D. C.) 46 Fed. 537. _ 

The gênerai rule is that delay to enforce a maritime claim âfter a 
reasonablé oppprtunity ito do so must be taken as â waiver of the same, 
as against subséquent ourchasers àrid incumbranCérs in good faith, 
without notice, unless thé delay is satisfactdrily ex'plained. Such 
waiver, of course, does not operate to discharge the debt, but to deily to 
the créditor some security which the law holds him to hâve lost by 
lâches. Thè Oubuque, Fed. Cas. No' 4110; The Bolivar, Fed. Cas. 
No. 1609; The Nellie Bloomfiéld (D.C.) 37 Fed. 534; The Liïliè' Mills, 
Fed: Cas. No: 8353; The, Bristol (D, C.) 11 Fed. 156, 163, affirméd in 
(C. C.) 20 Fed. ÔOO; Lelârid v. Medora,. Fed. Cas. No. 8237; Pierce 
V. The Alberto, Fed. Cas. No. 11,143; Herbert v. The Amanda F. 
Myrick, Fed. Cas. No.' êâ^5; '.The Utility, Fed. Cas. No. 16,806 ; Pack- 
ard V. The :i;ouiïà, Fëd!' Cas. No. 10;653; Stillman v. ThéBuckeye 
State,^Fed. Cas.No.13,445. ; ;"''/'''■ 

The càsè npw before the. court is ùnliké any to which my attention 
has beéncalled.' Thé mate, with hjs fathe!f, the'captairi of the schooner, 
madè up yëà'rly balances' in the yeai's' l905, 1906, 1907, and 1908. At 
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each of thèse settlements he was credited with the amount of his wages 
and charged with the sums he had received. He testifies that he was 
saving his money ; that he thought the vessel was good, and the own- 
ers were good ; that his father had spoken with him about thèse f acts ; 
that he knew that the vessel was contracting bills with other people; 
that those bills were going to be paid ; and that the vessel was liable for 
them. The testimony shows that the vessel was mâking fréquent voy- 
ages; that it often became necessary for her to be repaired, as well 
as furnished with stores, towages, water, and the use of railways and 
dry-docks; that the mate had fréquent opportunity to demand his 
wages, and, if not paid, to enforce his lien. It seems clear to me that 
the mate has himself postponed his own lien ; that on the several oc- 
casions when he settled with his father and made his balances he de- 
liberately took his chances as against the men who, with his knowledge, 
were furnishing supplies and repairs. It is under such circumstances as 
thèse that the courts hâve repeatedly said, in the cases cited, that it is 
their duty to deny to a claimant the privilège of enforcing a lien which 
he has suffered to lie dormant and secret, without excuse, until the 
rights of innocent third parties would be prejudiced by its enforce- 
ment. Against such a lien it is the policy of the law to protect subsé- 
quent bona fide purchasers and incumbrancers. 

In this case I am constrained to believe that it would be grossly. in- 
équitable to allow the mate's claim to stand as a secret lien upon the 
vessel, against men who subsequently furnished supplies and repairs 
for the ship, and so enabled her to proceed upon her voyages. Thèse 
materialmen and repairers must be presumed to hâve had in mind that, 
in accordance with ordinary conditions, the seamen had been promptly 
paid. 

It is insistently urged that the f act of the mate having been upon the 
ship for a very long time was notice to other claimants that he might 
be expected to hâve a claim. This furnishes no argument in his favor. 
I must hold that he himself has postponed his lien to subséquent in- 
cumbrancers, and that the court ought not to eriforce it against such 
incumbrancers. I hold that he is entitled to a lien upon the vessel 
only for the amount of his wages for the year 1909. This amount 
may be ôbtained by an examination of ithe accounts or agreed upon 
by counsel. 



, FRANKLIN SUGAR RBFINIKG OO. v. UNITED STATES, 

(Circuit Court, E. D. Pennsylvanla. March 14, 1010.) 

No. 42. 

1, CJUSTOMS DTJTIES (i 53*) SUGAB BOUNTT. 

Under sections 161, 245, Rev. St. (U. S. Comp. St. 1901, pp. 80, 135), 
providing, respectively, that "in casQ of ♦ * * absence * * * of 
the head pf any department, the first or sole assistant shall * • • 
perform the duties of such head," àiid that "Assistant Secretaries of Ihe 
Treasury shall * • • perform such • » * duties in the office ot 
the Secretary of the Treasury as may be prescrlbed by the Secretary ot 

*For other oaseï see ejame topic & { numbiib in Dec. & Âm. DlgB. 1907 to date, & Rep'r Indexe! 
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by law," It Is clear tliat;tt»e Secretary of the Treagury could requlre an 
Assistant Secretary to "ascertain, détermine, and déclare", thç amount QÎ 
forelgn sugar twuntiës ; that belng a duty asslgned "the SeCretary of the 
Trèasury" by, Tarlfl Act J'ùîJ' 24, 1897, c. 11, § 5, 30 Stat. 205 (U. S. CoHip. 
St. 1901, p. 1693); and where an Assistant Secretary bas Issued a déc- 
laration under sald section it will be presumed, In the aJ)sence o£ évidence 
tb the çontrary, that; he was performlng a duty In accprdançe with law, 
and that- the déclaration was properly issued. 

, ,[Édi Nçte.— For ottér cases, see Customs Duties, Decl Eiig. § 53.*] 
2. Cu9T0m;s J>DTiES (| 85:*). — Sugab Botjntt— Finalitt of AscebtAinment. 
Where a publlshed' déclaration by thé Secretary of thé Trèasury as to 
, the àhiount of sugar Ijounty, as authorlzed by Tarlff Act July 24, 1897, 
c. -11, § 5, 30 Stat. 205 (U. S. Oomp. St. 1901, p. 1693), was foUowed by 
another déclaration, but; there was; nothlng to Indlcate th*t the latter 
was issued for the purppse of oorrecting the former, évidence is not ad- 
missible to show that the former was wrong. The Importer'S only rem- 
edy Isby appeal to the Secretary hlmself. ' 

[Ed., Note. — For other cases, see Customs Butles, Dec. Dlg. § 85.*] 

S. Customs DtiriES (§ 21*) — Stjqar Bounty. 

The eountervailing duty assessed on accoùnt of sugar bounty under 
Tarife Act July 24, 1897, c. 11, § 5, 30 Stat. 205 (U. S. Comp. St. 1901, p. 
16Î93), appUés accordingjto the ra-te in force at the time of . importation ; 
and the promulgation of a new rate between the tlme of Importation and 
of liquidation does hot affiect the aiHouht of countervajllng duty appli- 
cable. ' ' ■'"■'','■"■,' 

[Ed. Note. — For other cases, see Customs Dutlés, Dec. Dlg. § 21.*] 

4. CustpitS Duties (§ 15*)— Sugab Bounty— "Importation Date." 

TJfiy "importation daté" is undoubtedly the date of the arrivai of the 

merebandlse In a port of entry of the United States, and not the date of 

liquISation, or even of entry. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 15.* 
For other définitions, see Words and Phrases, vol. 2, p. 1831.] 

On Application for Review of a Décision of the Board of Uniterl 
States General Appraisers. 

John G. Johnson, f or; petitioner. 

Jasper Yeates Brinton, Asst. U. 3. Atty., and J. Whitaker Thomp- 
son, U. S. Atty. 

HOLLAND, District Judge. Section 245 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 135) provides : 

"The Assistant Secretaries of the Trèasury shall * * • perform such 
♦ * * duties in the office of the Secretary of the Trèasury as may be pre- 
scribed by the Secretary or by law." 

By section 161, Rev. St. (U. S. Comp. St. 1901, p. 80): 

"The head of ench department is authorlzed to préscribe régulations not In- 
consistent with the law for the distribution and performance of its business," 
and "In case of the death, résignation, absence or slckness of the head of any 
department, the flrst or sole assistant thereof shall, unless other wlse dtrect- 
ed by thé Président, as provided by section 179, petform the duties of such 
head untll a successor is appolnted; or such absence or slckness shall cease." 

Under Act July 24, 1897, c. 11, § 5, 30 Stat. 205 (U. S. Comp. St. 
1901, p. 1693), a countervailing duty is authofized upon the importa- 
tion of articles of merchandise into the United States equal to any 

•For other cases see saine toplo & i numbee lu bée. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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bounty or grant paid upon such articles by the foreign country from 
which they were imported, and — 

"the net amount of ail sueh bounties or grants sliall I>e from time to time as- 
certained, determined and déclared by the Secretary of the Treasury who 
shall make ail ueedful régulations for the identification of such articles and 
merchandise, and for the assessment and collection of such additional duties." 

On July 31, 1897, W. B. Howell, "Assistant Secretary," issued De- 
partment Circular T. D. 18,217, under the provisions of section 5 of the 
tarifif act of 1897, authorizing the collection of a countervailing duty 
equal to the amount of bounty paid by Germany on raw sugar, which 
was fixed by this circular at 2.60 marks per 100 kilos. The importers 
claim that this countervailing duty was excessive, and should not ex- 
ceed 2.40 marks, in accordance with a subséquent circular issued June 
20, 1899, and signed by the Secretary himself . 

The importation and entry of the sugar in question was made during 
the time the circular of July 31, 1897, signed by the Assistant Secretary, 
was in force, but liquidated after the circular of June 20, 1899, signed 
by the Secretary himself, had been issued ; and the contention of the im- 
porter now is that the liquidation should hâve been made under the De- 
partment Circular of June 20, 1899, at the rate of 2.40 marks per 100 
kilos, instead of under the circular of July 31, 1897, at the rate of 2.50 
marks per 100 kilos — first, because at the time of the importation of the 
sugars in question in this case there had been no ascertainment, déter- 
mination, or déclaration by the Secretary of the Treasury of the exist- 
ence of any export bounty by the empire of Germany; and, second, the 
German law having remained unchanged and the Secretary of the 
Treasury having made two déterminations as to its meaning, prior to 
the liquidation of the duties on thèse entries, the détermination which 
was in force at the date of the liquidation should be applied. 

As to the first, which amounts to a contention that the circular of 
July 31, 1897, was improperly issued and not binding upon the im- 
porter, it will be noted that under the provisions of section 245, Rev. 
St., the Secretary of the Treasury is authorized to prescribe the du- 
ties to be performed by the Assistant Secretaries, and under section 
161, Rev. St., the First Assistant is required "in case of the death, rés- 
ignation or absence of the head of any department to perform his du- 
ties," etc. 

It is clear from thèse provisions of the Revised Statutes that the Sec- 
retary of the Treasury could require the Assistant Secretary "to as- 
certain, détermine, and déclare" the net amount of the bounties which 
Germany paid on sugars at the time, and to fix the amount to be col- 
lected on importations from that country. The circular of July 31, 
1897, was issued by the Assistant Secretary of the Treasury, and the 
presumption is that he was authorized to issue the circular and fix the 
bounties to be collected for sugar imported from Germany. In the ab- 
sence of any évidence to the contrary, it is presumed that the Assistant 
Secretary was performing a duty in accordance with the provisions of 
the law above referred to, and the circular must be presumed to hâve 
been properly issued and binding upon ail importers for importations 
made during the time it remained in force. Shillito Co. v. McClung, 
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51 F^ed: 868; 3 C. G. A; 536; 3 Fed. St Ann. p. 58, note, and p. 61, 
note. :;,::; 

The.gist of ' the second objection, in the light of the argument, is 
that, even if the circular of July 24, 1897, was properly issued, it 
showS upon its face that the department was not.in possession of suffi- 
cient information to deClafe what amount of countervailing duty should 
be collected, as the Assistant Secretary stated — 

"that thls department haçinot yet received the necessary data for the déclara- 
tion couteniplated by section 5 of the tariff àct of Jùly 24, 3897, in regard to 
dùties pàid by various iforélgn countries." 

But it will be noted that in the same circular he says : 

"Froin Information collected ûnder former tarifes, * * ^ it appears thttt 
Gerinany * ♦: * paid the following bounties." 

: The circular was issued seven days after the act of July 2-4, 1897, 
went intp èffect, and it is évident that the amount of countervailing du- 
tîes required to be paid, as fixed in that circular, was based upon in- 
foritiation, as the Assisitant Secretary states, "collected uiider former 
tarifïs" ; but tbere is ;riQthing to indicate that this information so col- 
lected, was notsufficierittpenable him to fijt the correct amount and to 
petform his duty as requjred by the fifth section of the act of 1897, 
and as there is nothing in the circular of June 20, 1899, tô indicate that 
it was. issued .fçr the purpose .pf correcfihg any mistake in the circu- 
lar of July 31, 1897, we'do not think' évidence can be admittêd to show 
that the Assistant Secretary ^yas wrong in fixing the amount of bounty 
to be collected at 2.50 marks per 100 kilos. It is the province of the 
Secretary of the Treasury, under the act, "from time to time to ascer- 
tain, détermine and déclare" the amount of the bounties granted ; and 
when this is done by the Secretary his finding and déclaration of the 
same ,^re binding upon the collectdr, the Boardof, General Appraisers, 
and the courts, and no évidence will beadmitted upon a hearing be- 
fore any of thèse tribiinals to contradict the détermination of the Secre- 
tary. If the importer feels that an injustice has been done, his remedy 
is by appe^l to the Secretary of the Treasury. 

It was lUndoubtedly the intention of Congress, iii the enactment of 
this seciipn, that the findings of the Secretary as to the amount of boun- 
ties paid by the foreign countries and collectible iipon importation of 
merchandise as a countervailing duty should be final so far as any re- 
vision or ex'aminatiori by thé courts is cbhcerned. V/e see no différence 
betwèen this provision of the act of 189.7 and that section in the various 
tariff act§ -vvhith 'f èquires 'the Secretary of the Treasury tp proclaim thé 
vailles 6 f fôreigfh coinâ,after they hav^'been ascertamed by the esti- 
mate'of-ttié Director pf the ftint; in so far as the 'fiiading of fact is to 
be regàrded as binding ùpdn' the, courts 'ûnder this provision. 

As td the values of foreign coins, the Suprême Court in' four cases, 
to wit, Arthutv: Richards, 90 U. S. 2^9, 23 L.'Ed; 95,'Gràmer v. Ar- 
thtii:, Ï02 U.' g:. 612, ëë't. Ed.'â59,'.lîàdden v. Merritt,' 115 U. S. 25, 
5 Sup. Ct. 1169'; id.t,:%à: 333, ànd tJ'.'S:'v. Çlingenberg, 153 U. S- 
93, 14 Sufi-'Ct. 7&P, '38 t.'Ëd. 647, declared that 'the' finding or estimate 
of tiie Directoi' of the j^int, as proclaimed by the Secretary of the 
Treasury, was b'inding, not orily upon the collèctor and the Board of 
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General Açpraisers, but nponthe courts as well ; and we hâve no doubt 
it was the intention oî Congress that in the matter of the collection of 
the countervailing duties the, amount fixed by the Secretary of the 
Treasury to be collected on importations cannot be inquired into by 
the courts, biit must be settled as declared by the Treasury Department. 
If there has heen a mistak^, the remedy is by appeal to the Secretary. 
In case that bas not been done, the courts cannot admit évidence for 
the purpose of inquiring into the question as to vvhether the amount 
fixed by the Secretary was or was not correct. 

The importation in question having arrived at this port during the 
time thàt the circular of July 31, 1897, was in force, the amount of 
countervailing duty collectible upon the same, we think, was properly 
liquidated at the amount fixed in that circular per iOO kilos. The fact 
that a subséquent circular was issued by the department prior to the 
liquidation can hâve no efïect,.because under this section 5 of the act 
of July M, 1897, the language is that the additional duty shall be levied 
and paid "upon the importation of anysuch article," so that this spé- 
cial duty on importations is to be ascertained and assessed in acçord- 
ance withthe provisions oi t^e laws and régulations in effect at the 
time of importation; and, that the date of importation is undoubtedly 
the date of th,e arrivai of thé merchandise in a port of entry in the 
United States, and not the date of liquidation, or even of the entry, is 
well settled by the following cases : U. S. v. Vowell, 9 U. S. 368, 3 
L. Ed. 138.; Arnold et ah V. U. S., 13 U. S. 104, 3 L. Ed. 671; U. 
S. V. I.yman_, 26Eed. Cas. 1024.; Perots v. U. S., 19 Fed, Cas. 258. 

The décision of the Bqard of General Appraisers is affirmed. 



FRANKLIN SUGAR REFINING CO. v. UNITED STATESi 

(Circuit Court, E. D. Pennsylvanla. Marcli 17, lÔlO.) 

No. 64. 

OUBTOMS DtTTlES (§ 85*) — gtTGAR BOtTNTY— CORRSCTNESS OF TREASURT DETER- 
MINATION; 

A treasury déclaration as to the amount of sugar bounty allowed by a 
forelgn country, under Tarlff Act July 21, 1897, c. 11, § 5, 30 Stat. 205 
(U. S. Comp. St. 1901, p. 1G93), whioh was properly Issued, is presumably 
correct, and cannot be impeached or inquired Into by the courts. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. §85.*] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

John G. Johnson (James Wilson Bayard, of counsel), for importers. 

D. Frank Lloyd, Asst. Atty. Gen. (Jasper Yeates Brinton, Asst. U. S. 
Atty., of counsel, and J. Whitaker Thompson, U. S. Atty., on the brief). 
for the United States. 

HOLLAND, District Judge. This is an appeal from the décision 
of the Board of General Appraisers, affirming the action of the col- 
lector of customs at Philadelphia in assessing countervailing duties up- 

•For ottier cases see same topic £ i nvmegb In Dec. & Am. Dles. 1907 to date, & Rep'r Indexes 
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on certàiiî îmi)ôftations of sugar; sGfne of which were importéd iunder 
AçtAug'. 37,1894, c. 349, 28 ®tàt. 509, from France, and ofhers im- 
portéd uridëirthe açt of 1897 frdrtfAustria. 

As to tHe ittiportations froih France ùnder the tarifï act of 1894, the 
countetvailin^ duty was leviéd l>y the collector upon authority of the 
départaient circular issued by the Treasury Departrfient, signed by the 
Assistant Sècrètary,.on May JO, 1907, ànd was in eflfect when the two 
importations from France wère ehtered at the port of Philadelphia, the 
first on May 13th, and the second on June llth, of the year 1897. As 
it further appeared, at that time, there was a Fréneh bounty fixèd by 
an act of April 7, 1897, of that country, which was a date prior to'the 
clearancCs in France of thé vèssels in which thèse importations were 
made, the importers were Uablç to pay the countèrvaiHng duty fixed by 
paragraph 1831/^ of the tariff act of August 27, 1894, and the depart- 
ment circular in question, si^héd by the Assistant Secretary, which we 
hâve held was properly issued. See the case of Frankhn Sugar Re- 
fîning Company v. United States (No. 42, April Sessions, 1906) 178 
Fed. 743. ; . 

As to the importation from Austria, the décision of the Board of 
General Appraisers should be affîrmed, for the same reason that the 
circular of September 22, 18'97, issued by the Assistant Secretary, was 
properly issued and in effect at the time of the importation of the 
sugars from Austria vmder the , tarifï act of 1897, and the presumption 
îs that the gtatements as to the bounties paid by Austria to the exporters 
as f ound in that department circular are correct. They cannot be im- 
peached or inquired into by the courts. See Franklin Sugar Refining 
Co. V. United States, supra. 

As to both importations the décision of the Board of General Ap- 
praisers is affirmed. 



UNITED SïATES v. NEBLY. 

(Circuit Court, S. D. New York. March 7, 1910.) 

Bail (§ 73*) — Deposit in Lieu of Bail— Attachment of Deposit. 

Where défendant, chàrged wlth a cririiinal offense agalnst the United 
States ànd held to bail, has, pursuant to an order of the court, deposited 
a sum of money In its reglstty to secure hls appearance, it would seem 
to be agalnst public policy to permit the United States to attach the de- 
posit Ih a civil suit, and in any event the défendant is entltled to rectuire 
the action to proceed to trial without delay. 
[Ed. Note. — For other cases, see Bail, Dec. Dlg. § 73.*] 

Action by the United States against Charles F. W. Neely. On mo- 
tion to vacate attachment of deposit in lieu of bail. Motion denied. 
See, also, 154 Fed. 496. 

H. Melville Walker, for the motion. 

Wm. L,. Wemple, Asst. U. S. Atty., opposed. 

COXE, Circuit Judge. In May, 1900, the défendant, who was ar- 
rested, charged with having committed an offense against the United 
States, deposited $20,000 for his appearance. This cash deposit was 

•For otber cases see aame topic & i numbeb In Dec. & AiH. Dlgs. 1907 to date, & Rep'r Indexes 



THE KUTH. 749 

in lieu of a bail bond and was made pursuant to an order of the court. 
While the criminal proceedings were pending the United States began 
a civil suit against the défendant to recover the sum of $45,375, and 
levied an attachment upon the $20,000 deposited in the registry of the 
court. In other words, the United States, having procured the deposit 
of, $20,000 as security for the appearance of the défendant in a crimi- 
nal suit, attached the same amount to pay any judgment it might re- 
cover in a civil suit, 

It is certainly cjuite as important that criminals should be punished 
as that the debts due by them to the government should be paid, and it 
is, to my mind, a serious question whether the sovereign should be per- 
mitted to impair, if not to destroy, the security which it has compelled 
to insure the appearance of the alleged criminal. After the attachment 
was levied, assuming that the défendant owed the government $30,000, 
there was no security whatever for his appearance in the criminal case. 
Having lost his money, it is highly probable that the défendant would 
conclude that it would be inadvisable to run the risk of forfeiting his 
liberty as well. To require a party charged with crime to deposit $30,- 
000 in order to obtain his freedom pending trial and immediately attach 
it in a civil suit savors of methods which cannot be commended. 

In the absence of authority I hesitate to hold the proceeding to be 
against public policy, especially on a motion of this character, where 
the facts are not clearly presented. That the défendant is entitled to 
some relief is not seriously disputed. The civil action against him was 
tried in April, 1904, resulting in a disagreement of the jury. Since then 
nothing has been done. 

The district attorney admits that there has been "unconscionable de- 
lay," but attributes it to the fact that spécial counsel was employed by 
the government, who died some years ago. The district attorney states 
that he is now ready to proceed with "ail diligence." There is ample 
time to notice the trial for the next term, beginning April 4th. 

The motion to vacate the attachment is denied, but with leave to re- 
new upon proof that the cause was noticed for trial at the April term 
and the défendant was ready to proceed, but was prevented f rom doing 
so by the action of the government. 



THE RUTH. 
(District Court, D. Oregon. April 4, 1910.) 

No. 4,985. 

1. Collision (§ 51*) — Navigation Rules — Duty of Ovërtakino Vessel. 

Article 24 of the Inland Navigation Rules (Act June 7, 1897. c. 4 30 
Stat. 101 [U. S. Comp. St. 1901, p. 2883]), which provides tliat "every ves- 
sel overtaliiag auy other shall keep out of the way of the overtaken ves- 
sel," reqùlres the overtaking vessel in a stream to give the oue ahead 
such wide berth as to avold any contlugency that might arlse from the 
efïect or condition of the currents. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. «S 57-61: Dec. 
Dig. §51.* 

Oolllslon— overtakiug vessels, see note to The Rebecca, 00 C. C. A. 254.] 

, *For other cases see same topic & § ntjmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Shibpinq, (§ 81*)— LiABiLiTT OF Vessel for Torts— Violation of Rules 

.'" OF JS^vit'fîAjriON. 

ïhêl steamer Ruth was followlng the steamer Oregona up the Willa- 
mette' rlVer, and was close behlnd whéh the Oregona rèached the Olack- 
amas 'Rg-pids. The latter was tijiable to ascend the rapids by her own 
PPW§TÎ;ajicliafter going ap near the bead as possible, . sent men ashore to 

:inake,.|ast a steel llne for the purpose of pulllng her up the remalnlng 
dlséàûce by means of a capstan. She was unable to hold ter position and 
beiéàn' to drift down with the current, dragging tlie lliie whlch libelant, 
one of her crew, was dlrected to pull In and coil on the deek. As soon 
às:ft!>e;,.qo<n]taenced to drlft, she gave danger signais to the Ruth, whlch 

,Iiadi,èptered the rapids, pushed against the bank, and was holding herself 
thereby hèr wheel. f lie Ruth p^id no attention to the signais, and her 
Wtieel' t)ï<;fced up thé llne as the Oregoiia drifted W, and it caught libelant, 
■ ' séWrfugiWth his ieet. Held, thàt the Ruth was In fault and llable for 
theiinjuryfin faillng as au ovetrtakihg vessel to drop down and keep out 
of thç, way when signaled; there belng évident danger of some accident 

it,&%éi::m not. :, ,_. 

' [ïîàv t jîpte.— For other caêés, see Shipping, Cent. Dig. §§ 344, 345; Dec. 

'; Digi:^^s£*]. ■' , ^ ^;" 

3. iipijtiRAtTS- (§ 42*)-— Paeties— Suit AGAiisrsT Vessel foe Tort. 

' W^ei'élan: Injury Is flué to the ifault 6i two vessels, their llabillty Is 
' 'aôt'JMMy But severai; and the Injnred party taay proceed against one 
alon;e,,tor.fâié fuU àmount of: his damage; it being the privilège of the 
Ube^^vTW^^V***..'''''*''^ ^I^ it'^® <>*'i®'^ 'iiid^'^^d™'''^*'^ty,rule 59. 

tEa.,Note.^For other, cases, sçe Admlrâlty, Cent. Dig..§. 871; Dec. Dig. 

4. i)Aïf4.âï^ , (§ 132*):r^PEBS0NAL iKJUpY-r-jLOSS QF BOTH FEET. 

"Âii,?iwàtdof $10,000 as pëdiîniaiiy damages made to à libelant, who was 
19i î'èârs old ànd earning $50 per'motith and board, for an injury by whlch 
he lost both feet, and an addltional sum of $2,000 for his sufCering. 
' {Ed. Note.— For other cases, see Damages, Cent. Dig. § 382; Dec. Dig. 
: :il32.f],, , 

In Adttiiràlty. Suit bj;' Virgil K. Pollâfd, by Edward N. Deady, his 
guardian'açl litem, against the steainer Kuth. Decree for libelant. 
H. B.^jcholas and Newton McCoy, for libelant. 
A. C. Spe^çer and Ralph Moody, for respondent. 

BÈAN, District Judge. On the morning of October 15, 190?', the 
steamers Oregona and Ruth were on a voyage up the Willamette river, 
from Portland to Oregon City and points above. The libelant was a 
deckhand on the Oregona. Both boats reached the Clackamas Rapids 
about the same time; the Oregona bèing a few boat lengths in ad- 
vance. The water on that morning was, unusually low, and a current 
variously estimated at from six to, ten miles per hour, and setting 
strongly against the west bank. Neither boat was ableto proceed over 
the rapids,. but both were required td usea line and capstan for that 
purpose* The Oregona steamed up as near the head of the rapids as 
she could, and put a part of her crew ashore on the west bank with a %" 
'steel line for the purpose of attaching it to a "dead man" for use in 
linihg over thë Tapids. About thé same time, the Ruth came up be- 
low the Or^goiisi, within about two boat lengths, or 300 feet, pushed 
her nose'inio the west bank, holding herself in position by the move- 
mentofi her , wheel, and put part of her crew ashore with a line pre- 

•For qther C8S9S see samp topic & § numbes in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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paratory to attaching it to the "dead man" as soon as the Oregona was 
over the rapids. The power of the Oregona, however, was not suffi- 
cient to hold her against the current until her line could be attached, and 
she commenced to drift downstream toward the Ruth, notwithstanding 
the Ml use of her power. OrderS were given to haul in the line and 
danger signais sounded as a warning to the Ruth that she was drifting. 
There was, however, no one in the pilot house of the Ruth at the time ; 
the captain having gone below tO give orders to the engineer and super- 
intend the splicing of the line. The Oregona continued to drift; the 
libelant and other members of her crew drawing in her line as fast as 
they could, and coiling it on the deck, the usual, customary, and proper 
manner of handling the line under the circumstances. The danger sig- 
nais were repeated, but the Ruth made no effort to move out of the 
way, nor did she stop the movement of her wheel. The Oregona 
drifteddown alongside the Ruth, when some conversation was had be- 
tween her captain and that of the Ruth about the latter moving down- 
stream. The captain of the Ruth said he could not do so because 
his boat was crowded into the bank. The Oregona then dropped down, 
and about the time, or shortly after, her bow passed the stern of the 
Ruth, her line, a part of which was still in the water, was picked up 
by the wheel of the Ruth and rapidly unwound, catching the libelant, 
who was coiling it on the deck of the Oregona, severing bothfeet be- 
tween the knees and the ankles. 

There is some conflict in the testimony as to whether the Ruth was 
moving upstream at the time the line was picked up, or whether it was 
donc by the wheel while the boat was stationary. The great weight of 
évidence, in my opinion, is to the efïect that, as soon as she was clear 
of the Oregona, the Ruth, which was the more powerful boat, im- 
mediately steamed up at fuU speed in order to get ahead of and over 
the rapids before the other boat, and thus picked up the line. The wit- 
nesses, however, were most of them on board the Oregona at the time, 
and may hâve been deceived by the movement of their boat. I do not 
regard this point, however, as of controlling importance. The Ruth 
was the foUowing vessel, and it was her duty to take ail reasonable 
means to keep out of the way of the Oregona, wtien it became évident 
that the latter was unable to steam the current and was being carried 
down by it towards her. 

Article 34 of Régulations Applicable to Rivers, Harbors, and Inland 
\Vaters (Act June 1, 1897, c. 4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 
2883]) provides that, notwithstanding anything contained in thèse 
rules, every vessel overtaking any other vessel shall keep out of the way 
of the overtaken vessel. This rule requires the overtaking vessel to 
give the one ahead such wide berth as to avoid any contingency that 
might arise from the effect or condition of the currents. The Mon- 
arch (D. C.) 30 Fed. 283; Forsyth v. Schooner Brandreth (D. C.) 3 
Fed. 414. This the Ruth did not do or attempt to do. It is said that 
she was entitled to the rights of an anchored vessel, but she was not 
anchored or fastened to the shore or aground. She was simply holding 
herself against the current and the bank by her wheel, ready to move 
at any time. When she saw that the Oregona was being carried down 
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toward Jier ;by the force, of the current, and a collision probable, she 
could easily hâve gotten out of the way by stopping her wheel and 
driftiijig vvith the current. .;This she made no effort to do, although re- 
peatedly warned by the dfîigpr signais,: and must, in the exercise of 
ordinary care, hâve kriownthat the Oregona's cable was in the water 
and liabic; to be picked up by her wheel if it came in contact there- 
witli. : It seems to hâve been her purpose to retain her place in order 
that she mightget ahead of the other vessel, and, from a careful ex- 
amination pf the testimony, she is, in my opinion, liable for the injury 
to the libelant. 

It js claimed that the évidence shows that the Oregona was also at 
f ault, and therefore the libelant should be required to make her a party, 
so that the, damage may be apportioned between the two vessels in this 
proceeding. But, as I understand the law, where an injury is due to 
the fault of two vessels, the liability is not joint, but either is answer- 
able to the injured party for the whole damage sustained by him, and 
he may proceed against one vessel alpne, and, if he did not himself 
contribute to the disaster, may recover judgment for the full amount 
of his loss. , Day et al. v. H. W. Hills (D. C.) 21 Fed. 727; The Atlas, 
93 U. S. 303, 23 L. Ed. 863. 

Under Admiralty Rule No. 59, and the practice in admiralty courts, 
the claimant in a suit for damages by collision may before, or at the 
time of, answering the libel, or such further time as the court may 
allow, hâve process issued against another vessel which he claims to 
hâve been at fâult, but this duty does not devolve upon the libelant. 
The Hudson (D. C.) 15 Fed. 162. 

The amount td be awarded is difficùlt to détermine. There is no 
fixed rule by which it can be: ascertained. Aside from the question of 
sufiferirig, thé recovery should, of course, be the pecuniary loss sus- 
tained by th'e l'ibelant, and to that, so far as it can be ascertained, it 
should be çolifiried, The libelant was about 19 years of âge at the 
time, and vvas earning $50 a month and board. Hé is,practically in- 
capacitatedby the accident. In my opinion $10,000 is a faif estimate 
of the pecuniary losS sustained by him. ' To this should be added a sum 
to compehsatë idf the sufifering which he endured, and for the char- 
acter of the injury sustained^ which cari, I think, be reasonably fiixed 
at $2,000, riiaking a total of $12,000. This seems to be in accordance 
with the allowance usually made in such cases. Thus in The Buffalo 
(D. C.) 147 Fed. 304, a: lâborer, âge 22 years, earning $25 a week, was 
allowed $6,000 forthe loss of one arm. In Peterson v. Roessler & Hass- 
lacher Chern. Co. (C. C.) l31 Fed. 156, a laborer âge 39 years, earning 
$1.50 per dây, was allowed $8,000 for thé loss of both eyes. In The 
Hqmer (D. C.) 99 Fed. 795, a carpenter âge 30 was allowed $12,000 
for permanent ifijury to his back. 



8TUABT V. UNION PAC. E. CO. 753 

STUART et al. v. UNION PAC. R. CO. 
(Circuit Court of Appeals, Eiglitli Circuit. May 2, 1910.) 
No. .3,033. 
(Syllalms iy the Court.) 

1. quieting title (§ 13*) — possession by defendant— maintenance of 

Suit. 

Geuerally speakiug, in tlie courts of tlie United States a suit to quiet 
title cannot be maintalned by a complainaut who is not in possession 
against a défendant wlio Is in possession, because tliere is a plain, com- 
plète, and adéquate reniedy at law ; but in exceptional cases, where there 
is no such reinedy at law, the gênerai rule does not apply. 

[Ed. Note. — For other cases, see Quieting Title, Oent. Dlg. § 8; Dec. 
Dig. § 13.* 

Necessity of possession in suits to quiet title, see notes to Jackson v. 
Sîmnions, 39 C. C. A. 522.] 

2. Quieting Title (§ 12*) — Land Occupied as Railroad Riqht or Wat — 

When Suit Maintainable. 

Where a landowner, vvlthout objection, permits a railroad Company, 
clothed wlth the power of emineut domain, to enter upon his land, con- 
struct its road thereover, and put the same in opération, without first 
making compensation therefor, he is precluded from ousting the railroad 
Company from its aetual possession or Interrupting the opération of its 
road ; and where the extent of the railroad company's aetual oecupancy 
and use of the land for railroad purposes is in dispute, so that the land- 
owner «annot maintain an action merely to reeover compensation without 
either conceding the greater oecupancy and use asserted by the railroad 
Company or risking a recovery of less than he actually Is entitled to re- 
celve, he is without a plain, complète, and adéquate remedy save by a suit 
In equlty in the nature of one to quiet title, and this although he be not 
in possession of any part of the land. 

[Ed. Note. — For other cases, see Quieting Title, Dec. Dlg. § 12.*] 

3. Public Lands (§ 92*) — Ghant to Railroad— Right op Way- Construc- 

tion. 

The right of the Union Pacific Railway Company, Eastem Division, to 
extend its road west of the lOOth merldian via Denver to a connection 
wlth the main Une of the Union Pacific Railroad, was derived from the 
provision in section 9 of Act July 2, 1864, c. 216, 13 Stat. 360, and a right 
of way 400 feet in wldth "through the public lauds" for the road as so ex- 
tended was one of the beneflts accorded to the conipany by that provision. 
Upon the présent record it is held that this right of way over the land 
in question was effective from the date of the grant, July 2, 1864; the 
land being then a part of the public lands. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 281 ; Dec. 
Dlg. § 92.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Bill by Thomas B, Stuart and Charles A. Murray against the Union 
Pacific Railroad Company. Decree for défendant, and complainants 
appeal. Reversed, with directions. 

Joseph C. Helm and Charles A. Murray (Thomas B. Stuart, on the 
brief), for appellants. 

Clayton C. Dorsey (William V. Hodges, on the brief), for appellee. 

*For otiier cases see same topic & % numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexé* 
178 F.— 48 
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Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

VAN DEVANTER, Circuit Judge. According to the bill of com- 
plaint, this is a suit to quiet in the appellants, as against the appellee, 
the title to an entire tract of land containing 160 acres and located in 
thç viçinity of Denver, Colo. ; but it otherwise appears that what really 
is in controversy is only so much of this tract as is within a claimed 
ràilroad right of way iacross the same- 

In addition to other matters not necessary to be stated hère, the bill 
allèges that the fuU ownership, possession, and right of possession of 
the entire tract are in the appellants; that their title is fbunded upon 
that of one Eastman, who, in accordance with the pre-emption laws of 
the United States, initiated a pre-emption claim to the tract on June 16, 

1866, by settling thereonand fihng in the proper land ofiSce the requisite 
declaratory statement, carried the claim to final entry on January 2, 

1867, and received a patent on October 1, 1867. 

The answer, while expressly admitting the allégations pf the bill re- 
lating to Eastman's pre-emption claim and to the steps resulting in 
the issuance of a patent to him, allégés that the appellee is the owner, 
and is in exclusive possession, of so much of the entire tract as lies 
within lines drawn parallel to and 200 f eet distant, on either side, f rom 
the center line of the main track of the appellee's ràilroad where it 
traverses such tract ; that the appellee's title and right of possession to 
this strip or right pf way are foundéd upon Act Cong. July 1, 1863, 
c. 120, 12 Stat. 489, and other acts supplemental thereto and amenda- 
tory thereof, known as the "Pacific Ràilroad acts"; that this title and 
right of possession are older than and superior to any title founded 
upon Eastman's pre-ernption claim ; that the ràilroad now existing 
along and over such rïght of way was constructed by the appellee's 
prédecessors in title, under the authofity granted in the Pacific Ràil- 
road acts and, in conformity therewith ; and that continuously since 
suCh construction the appellee's prédecessors in titîe and the appellee 
hâve possessed and enjoyéd such right of way. 

Upon the final hearing the Circuit Court entered a decree dismiss- 
ing the bill, and an appeal brings the case hère. 
"In our opinion, the proofa submitted to the Circuit Court establish 
thât the situation at the commencement of the suit was as f ollows : The 
entire tract was open, unimprovéd, âiid not in the actual possession of 
ariy orië, save as a claimèd railroàd right of way acrbss the same was 
fenced, improved, and used for ràilroad purposes by the appellee. ■ The 
appellants, as remote gçantees of Eastjnan, were the owners of the full 
title to the entire tract, save as the appellee may hâve become entitled 
to a right of way across the same. 'The appellee was the successor in 
title of the. Leavenworthj Pawnee & Western .Ràilroad Company, 
whose name was changed in 1863 to the Union Pacific Rail way Com- 
pany, Eastern Division, and in 1869 to the Kansas Pacific Raiiway 
Côrnpanyi ■ Ûnder the authority granted in the Pacific Ràilroad acts, 
and in copformity therewith, this company constructed a ràilroad from 
!the Missouri river, at the mouth of the Kansas river, westward to 
Dehvfer,! Colo., and thence northward, under an arrangement with the 
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Denver Pacific Railway & Telegraph Company, to a connection with 
the main line of the Union Pacific Railroad at Cheyenne, Wyo. The 
railroad so extending from the Missouri river to Denver traverses the 
tract now in question, was constructed in its présent location in 1870, 
and has been in opération continuously since that time. While the 
appellee's predecessors in title and the appellee supposed and claimed 
that the Pacific Railroad acts granted a right of way 400 feet in width 
across this tract, their actual use of the same for right of way pur- 
poses was confined to a strip of 100 feet in width, being 50 feet on 
either side of the center line of the main track of the railroad ; and 
this much of the tract was fenced, improved, and in the actual posses- 
sion of the appellee at the commencement of the suit. But the évi- 
dence discloses a pronounced and bona fide dispute respecting the ex- 
tent, in piiint of width, of such actual usé and oceupancy. The taking 
and. usé of this right of way were not sanctionéd by any conveyance 
from Eastman or his successors in title, and none of them was com- 
pensated for any damages occasioned thereby. Nor was any objection 
interposed to such taking and use, save as the appellants or their pred- 
ecessors in title, on several occasions after 1891, indicated to the rail- 
road company that it wafe without any title to the strip used as a right 
of way, and that they would insist upon some adjustment of the mat- 
ter. 

There was some évidence indicating that a map showing the gênerai 
route df the railroad westwardly to the eastern Colorado line was filed 
with the Secretary of the Iiiterior prior to November 30, 1866, the date 
not being more definitely stated ; that a map showing the gênerai route 
from the eastern Colorado line to Denver was accepted by that offi car 
November 30, 1866; and that a map-showing the definite location of 
the railroad to Denver was filed in the land office at Denver September 
24, 1870. But none of thèse maps nor any better statement of what 
was shown thereon was offered in evideiice. 

On October 19, 1872, the Président accepted the road as duly com- 
pleted to Denver in conformity with the Pacific Railroad acts. 

As to the payment of taxes, about which opposing couiisel seem to 
difïer, we think the évidence shows that the entire tract was assessed to 
the appellants, without any déduction of a right of way ; that a 400 foot 
strip across the tract was included in the entire railroad right of way 
assessed to the appellee ; and that taxes based upon such assessments 
were paid in due course by the appellants and the appellee respectively, 
no notice being taken of the double taxation involved therein. Arid 
this being so, neither party can dérive any spécial advantage from the 
payment of taxes. 

Notwithstanding the admission to the contrary in the answer, the 
appellee now suggests that Eastman did not perfect, but abandoned, 
his pre-emption claim and obtained title through the location of a mili- 
tary bounty land warrant on January 2, 1867. Passing the fact that 
the admission in the answer cannot be rejected, we think the suggestion 
is not well taken. The register of the Denver land office, who was 
called as a witness, produced the tract book of his office and, without 
objection, testified that this book recited the filing of Eastman's pre- 
emption declaratory statement on June 18, 1866, and showed that on 
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January 3, 1867, he "made final proof upon the land described, which 
he paid for by warrant No. 105,577." If he was abandbning his pré- 
emption claim, there was no occasion for making. final proof; but, if 
he was perfecting that claim, it was necessary that such proof be made. 
The pre-emption law (Act Sept. 4, 1841, c. 16, 5 Stat. 453) required 
the claJmant to make proof, commonly styled "final proof," o£ his in- 
habi tance and improvement of the land, and to pay therefor at the 
rate of $1.25 per acre; and thè law relating to military bounty land 
warrants (Act March 22, 1852, c. 19, 10 Stat. 3) permitted pre-emptors 
to use such warrants in making the payment so required. The warrant, 
No. 105,577, used by Eastman was a military bounty land warrant, and 
its value, computed at the statutory rate, was identical with the amount 
Eastman had to pay to obtain title though his pre-emption claim. So, 
reading the évidence in the light of the statutes mentioned, we con- 
clude that he perfected that claim and did not abandon it, -which is im- 
portant: only as it shows that the title under the Eastman patent was 
initiated June 18, 1866, when he settled upon the land and filed the 
requisite declaratory statement, and not January 3, 1867, when he made 
use of the warrant. 

We now come to the contention of the appellee that the case made by 
the évidence is not one of équitable cognizance, because the appellants 
are not in possession of any part of the tract and the appellee is in 
possession of a part of it. 

It is true, generally speaking, that in the courts of the United States 
a suit to quiet title cannot be maintained by a complainant who is not 
in possession against a défendant who is in possession^ and this is 
so because there is a plain, complète, and adéquate remedy at law. 
Whitehead v. Shattuck, 138 U. S. 146, 150, 11 Sup. Ct. 276, 34 L. Ed. 
873 ; United States Mining Co. v. Lawson, 67 C. C. A. 587, 134 Fed. 
769; Lawson v. United States Mining Co., 207 U. S. 1, 9, 28 Sup. 
Ct. 15, 52 L. Ed. 65. But it also is true that in exceptional cases, 
where there is no such remedy at law, the gênerai rule does not apply. 
In our opinion this is such a case. What really is the subject of the 
adverse claims of the parties is a strip 400 feet in width along the ap- 
pellee's railroad. Part of this is in the actual possession of the appel- 
lee, is occupied by permanent and costly railroad structures, and is 
being used as a right of way for strictly railroad purposes. If it be 
not true that the Pacific Railroad acts granted a right of way 400 feet 
in width across the Eastman tract, it still is true that they authorized 
the acquisition, by agreement or condemnation, of a right of way 
thereover, not exceeding 200 feet in width. The owners of the tract 
did not insist that the railroad be not constructed and put in opération 
in advance of an exercise of this authority, but by their silence and in- 
action acquiesced in such construction and opération without any pré- 
cèdent agreement or condemnation. The railroad bas been in opération 
since 1870, and its continued opération bas become a matter of large pub- 
lic concern. In addition, there is a pronounced and bona fide dispute as 
to how much of the tract bas been occupied and used as a right of way ; 
the appellants insisting that this occupancy and use bave been confined to 
25 feet or less on either side of the center line of the railroad, and 
the appellee insisting that they hâve extended to 50 féet or more on 
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either side. In thèse circumstances it is apparent, as we think, that the 
appellants are entitled to a hearing and décision as to what extent the 
appellee is entitled to occupy and use the tract as a right of way, that 
they are net entitled to oust the appellee from its actual possession or 
to interrupt the opération of its raiiroad, and that their rights can be 
completely and adequately determined by a suit in equity in the nature 
of one to quiet title, but not otherwise. As was said in Northern Pacific 
Raiiroad Co. v. Smith, 171 U. S. 360, 371, 18 Sup. Ct. 794, 798, 43 L,. 
Ed. 157: 

"There is abundant authorlty for the proposition that, while no m^in can be 
deprived of his property, even in the exercise of the right of eminent domain, 
unless he is compensated therefor, yet that tbe property holder, if cognizant 
of the facts, may, by pennitting a raiiroad conipany, without objection, to talie 
possession of the land, eonstruct its tracU, and oiJerate its road, preclude him- 
self from a remedy by an action of ejectment. His remedy must be sought 
either in a suit in equity, or in a proceeding under the statute, if one be pro- 
Yided, regulating the appropriating of private property for raiiroad purposes." 

Other cases of like import are Roberts v. Northern Pacific R. R. Co., 
158 U. S. 1, 11, 15 Sup. Ct. 756, 39 L. Ed. 873; Penn. Life Ins. Co. 
V. Austin, 168 U. S. 685, 698, 18 Sup. Ct. 333, 43 L. Ed. 636 ; New 
York City v. Fine, 185 U. S. 93, 23 Sup. Ct. 593, 46 L. Ed. 830 ; 
Donohue v. El Paso & Southwestem R. R. Ce, 314 U. S. 499, 39 Sup. 
Ct. 698, 53 L. Ed. 1060. 

There may be cases in which an action for compensation or dam- 
ages under the statute would afïord a plain, complète, and adéquate 
remedy ; but this is not such a case, for, in the absence of a prior dé- 
termination of the dispute respecting the width of the strip actually 
occupied and used as a right of way, such an action could not be main- 
tained without either conceding the greater occupancy and use asserted 
by the appellee or risking a recovery of less than the actual damages. 
A remedy cannot be regarded as plain, complète, and adéquate when 
to pursue it is to jeopardize a part of what is claimed, irrespective of 
the merits. 

The question next to be considered is: Did the grant of a right of 
way 400 feet in width for this raiiroad, as made by the Pacific Raii- 
road acts, embrace the strip hère in controversy? That those acts 
granted such a right of way "through the public lands" does not ad- 
mit of any doubt ; but to answer the question just stated it is necessary 
to détermine : First, when the right of way was granted for the por- 
tion of the road traversing the Eastman tract; and, second, whether 
this tract was then a part of the public lands. 

The first of the Pacific Raiiroad acts, so called, is that of July 1, 
1863 (13 Stat. 489,_ c. 130) which by its first section authorized the 
construction of a raiiroad and telegraph Une, since known as the main 
line of the Union Pacific, from an initial point "on the one hundredth 
meridian of longitude west from Greenwich, between the south margin 
of the valley of the Republican river and the north margin of the valley 
of the Platte river, in the territory of Nebraska, to the western bound- 
ary of Nevada Territory" ; by its second section granted a right of 
way "through the public lands" for the construction of such raiiroad 
and telegraph line "to the extent of two hundred feet in width on each 
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side of !saidirdilroadrwhere;it niay pass oyiej the public la^ids, including: 
ail! nœes.8aryr;igrouîids: foR. stations, buildings, wQrksHpps, and dépôts, 
machine shopSj:SwtQhes, sidetracks, turntables, andwater stations"; by 
its third section, graijtgid ifl aid o{ the construction of suclti railroad and 
telegraphilijciêj cértaii|}i.a'ltern^te odd-number.ed sections of public lands; 
and by its.ninthjisectiQnjàuthorized the Iveavenworth, Pawnee & West- 
ern Railroad GflnjpSriyi to. ço^struct a line pf, railroad and telegraph 
from. the ;Miss"ou*fii R^ï^r,, at the mouth of thç Kansas river, "to the 
aforesaid point on the one hundredth meridian, * * * upon the 
same terms, and: .conditions .in ail respects as are proyided in this act 
for the construction 'bïtffçfailroad and |telegraph linp fifst rheiltioned, 
and to méèt and connect: jvith the same:. at the meridian ,q{ longitude 

àforeSaid^" ■ ■''''■ '. ' ■' ■■■::;■■-'■ ■•"ii;': ■;:■,: ■'■.:.■■!.: 

Thé iiext of tliose aàts'ife the amëndâtory one of July' Sy 1864 (13 
Stat. 356, C)i216)iwhich fcy its third section, àùthorizedariyof thé rail- 
road companies affected to acquire for its railroad,. byagreement with 
"the Qwner o,r claimant" or by condemnation, "any lands or premises 
thçit may bei'hecéssàry àhd ptoper 'for the^cbnstruction ;and working of 
said.road, lî-çit éxceeding in Width 100 fèet on each side of its center 
line," arid by its ninth section declared - ■"'■'■' 

■ '"Phat any 'cdjnpany aufbortz&d by thié act to ' construct its road and tele- 
graph line' from'the 'Missouri riy'érto ttie Inlttail point aforesaid,' inay conptruct 
its road and telegraph line so as to connect with the Union ;Paçlflc Railroad 
atany poiijt .v^î^t^ar^ly of .^tjich. initial poii^t, in case such Company shall deem 
such w^tward ej^flïieetlon ïnore practlcable 0;r desiratole; àtid in ald of the 
cplistruetloti of so'iimldtf'ôf ils road and tfeljégraiJh Une àé:«liall be a deptirture 
îi'èm'tïie'rôiute'liérèl'nbefore pro-v:ided for ita r^aâ, such -conipany ; shall :beep- 
tiaed to ali'ithe'bfelnéflts.'aiad^ .suf)jçct to, aUthe conditions a,nd restrictions of 
thi^.act; proyiçie)^, ,ftirjttijôr,,.h,9>yever, tiat the bpnds of the Tlnltèd States shall 
BQt be issued to suèn 'company f or a greater kmount than is tièreinbefore pro- 
Vided, if the samte'Mil 'inited' with tbé' Union Paclflc Railroad on the lOOth 
degree of longitnde'î'i hdt'stiaH such company be entjtlefd' to receltse any greater 
amount of altemate sectiotLSof public lands thaa are al,^ hfajeija provlded," 

And by its twëlfth section declared : ■ •..(.:; , 

' "And if the. Tliiioii,. Pacifie Railroad Company shall not be proceedlng In good 
faith tp build the sàid railroad tiirough the territtyries wheii the Iieavenworth. 
Pawheé arid Wéstefîi Rallrônd Oo'mpauy, ïiôti "lînown as the Union Paeiflc 
Railroad Company, Eastern DiTision, shall havecompleted their road to the 
-huudredtlï degreé of longitude, then the last-iiamed company may proceed to 
malse said road westward untll it meets ànd cbhnects with thé Central Pacific 
Railroad Company oh the same Une. And the sald railroad from the mouth 
of the Kansas river to the one hundredth meridian of longitude shall be jnade 
by the way of I^awrence and Topeka, or on the bank of the Kansas river op- 
posite said towns." 

' Tîie néxt of thbse acts is the further àmëridatory one of July 3, 1866 
(14;Stat. 79, c. 159), which extended the time for filing a map desig- 
nating the genëi"al route of the railroad of the Union Pacific Rail- 
road Compahy,, Eastern Division, provided for the withdrawal from 
salé of the lands along the erttire line thereof so far as the same should 
bè s6 desig^ated, and declared: 

"Provided, that'said, company shall i)é.èhtttled to oniy thé same amount of 
the bonds of tlié Ùnltiea' States to aid in' 'the construction of their line of rail- 
road and telegraph as they would bave béèn entltled to if ihey had connected 
their said line with thé Union Paclflc .Railroad on the one iundredth degree 
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of longitude as now required by law: And proyided further, tbat said Com- 
pany shall connect their Une of rallroad and telegraph witli the Union Pacific 
Ballroad, but not at a point more than flfty miles westwardly from the mer- 
idlan of Denver in Colorado." 

The next of those acts is the one of March 3, 1869 (15 Stat. 324, 
c. 127), which authorized the Union Pacific Railroad Company, East- 
ern Division, (1) to centract with the Denver Pacific Railway & Tele- 
graph Company for the construction and opération by the latter of that 
portion of the former's Une of railroad and telegraph between Denver 
and its point of connection with the Union Pacific Railroad at Chey- 
enne ; (2) to grant to the Denver Pacific Railway & Telegraph Com- 
pany "the perpétuai use of its right of way and dépôt grounds," and to 
transfer to the latter company "ail the rights and privilèges, subject 
to ail the obligations, pertaining to said part of its Une" ; and also 
declared that the alternate sections granted in aid of the construction 
of this Une of railroad and telegraph should be so divided between the 
tvro companies that each would receive the sections along the portion 
of the line constructed by it. 

As the E^astman tract is west of the lOOth meridian, and as the act 
of 1863 fixed that meridian as the western terminus of this Une of rail- 
road, it is plain that the appellee's claim to the right of way now in 
question cannot be rested upon that act alone ; and this is f reely con- 
ceded. But the appellee invites attention to the language of the ninth 
section of the amendatory act of 1864, as hereinbefore set forth, 
whereby the railroad company was authorized to change the western 
terminus so as to connect with the main Une of the Union Pacific "at 
any point westwardly" of the lOOth meridian, if it deemed such west- 
ward connection more practicable or désirable, and whereby it was pro- 
vided that any such departure in route should be attended by the same 
benefits and restrictions, other than a subsidy in bonds, as were pro- 
vided in respect of the original route ; and it then urges that the subsé- 
quent construction of this line of railroad via Denver to a connection 
with the main line of the Union Pacific at Cheyenne was in accord with 
this authorization, and that a right of way 400 feet in width through 
the public lands was one of the benefits which attended th'is departure 
in route. If the first branch of this contention be sound, it does not 
admit of any doubt that the other branch also is sound ; and, if both 
be sound, it is altogether clear upon this record that the appellee is en- 
titled to the entire strip now in controversy, that its title thereto dates 
from the passage of the act of 1864, when the Eastman tract was con- 
cededly within the category of public lands, and that its title is not af- 
fected by the f act that the full width of the strip bas not as yet been 
actually occupied and used for right of way purposes. Railroad Com- 
pany v., Baldwin, 103 U. S. 426, 26 U. Ed. 578; Bybee v. Oregon & 
CaUfornia R. R. Co., 139 U. S. 663, 679, 11 Sup. Ct. 641. 35 L. Ed. 
305; Northern Pacific Ry. Co. v. Hasse, 197 U. S. 9, 23 Sup. Ct. 305, 
49 L. Ed. 643 ; Missouri. Kansas & Texas Ry. Co. v. Cook, 163 U. S. 
491, 497, 16 Sup. Ct. 1093, 41 L. Ed. 239; Northern Pacific R. R. 
Co. V. Smith. 171 U. S. 260, 275, 18 Sup. Ct. 794, 43 L. E:d. 157 ; 
Northern Pacific Ry. Co. v. Townserid, 190 U. S. 367, 272, 23 Sup. Ct. 
en, 47 h. Ed. 1044; Kindred v. Union Pacific R. R. Co., 94 C. C A. 
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112, 118, 168 'Fed. 648, 664. Thefefore the first branch of tlïe conten- 
tibn is Ûlç piaè'\Yhiçh isf)fiiici|^^^^ to be coiisidered. To sustaiin ît, the 
appellee relies upôn Missouri, Kansas & Texas Ry. Ço. V. Kafisas 
Pacific Ry. Co., 97 U. S. 491, 494, 24 L. Ed. 1095, where it was held 
that the -^ameridatory act of 18'64 "authorized the plaintiff (the predeces- 
sor of the appellee hère) to construct its road and telegraph Une so 
as to conftect with the Union Pacific Road at a point westof its initial 
point (the lOOth meridian), in case it deemed such westward connection 
more practicable or désirable" ; and also relies upon United States v. 
■Kansas Pacific Ry. Co., 99 U. S. 455, 457, 25 L. Ed. 289, where it 
was held: . , -^ 

"The authorlty of the compauy to extend its road west of the one hundredtb 
merldlau ,was derlved from the hlnth section of the act of 1864, whlch declared 
as follows: (Quoting what is hereinbefore set forth.) It thus appears that 
whilst thé Company was authorized to extend its road west of the one hun- 
dredth meridian,. if it saw fit so to do, it Was'entirely in Its option ; and, if 
it did, It w'as not to expect, or hâve, any èubsidy of government bonds for 
such extension. It is found by the court that the company actually extended 
its road westward as far as Denver, 245 miles west of the one hundredth 
meridian, , but, did not complète the same to that point, so as to be accepted 
by the Président, until the 19th of October, 1872. • * • From a carefui 
examinatloii of the statutes relatlng to the sùbject, we are of opinion that, 
whilst, as to the entire Une, the company, in the vx>rds of the ninth section of 
the aot of 1864, « 'entitled to aU the ieneflts and subject to ail the conditions 
and restrictions of the acV (Italics are ours), and is bound to furnish trans- 
portation and télégraphie accommodations to the government on the usnal 
terms ; yet that the subsldy bonds granted to the company, belng granted oiily 
in respect of the original road. terminating at the one hundredth meridian, 
are a lien on that portion only ; and that the 5 per cent, of the net earnings 
is only demandable on the net earnings of said portion." 

What was thus said seems to be décisive of the question ; but, were 
the question an open one, we should résolve it in the same way, be- 
cause of the very plain language of section 9. The Attorney General 
seems also tô hâve resolved it in this way, for in an opinion given ta 
the Secretary of the Interior on April 16, 1866 (11 Op. Attys. Gen. 
462), he said:' 

"Now in rçading thèse statutes, * * • we must further read the nlnth 
section of the act of 1862, amended by the provision of the ninth section of the 
act of 1864, just cited, as if It had enacted that the company in question might 
construct a railroad from the mouth of the Kansas river to the initial point of 
the Union Paeiflc Railroad, on the lOOth meridian, or construct its road so as 
to connect with that railroad at any point westwardly of its initial point. 
That was the option, it would seem, intended to be conferred by Congress 
upon the présent compatiy." 

And like views were expressed during the debates upon the later act 
of 1866. Thus, the chairman of the committee on Pacific Raiiroads, 
who was in chargé of that bill in the Senate, said, in explaining the 
purpose of its fifst section (Cong. Globe, 39th Cong., Ist Sess., p. 3256) : 

,"By tté âèt of 1862 ail thèse eastern branches of the main stem wei-e re- 
qùlred to unité with the main steUi on the one hundredth degree of longitude. 
Sueh was the effect of the act of 1862 incorporatlng the Union Pacifie Hallroad 
Company. But 1^ the act of 1864, amendlng the original charter of the com- 
jpany, it is provided that any of thèse branches may unité with the main stem 
at a point west pf the one hundredth meridian, if they shall see fit to do so. 
In thls connection I will call the genator's attention to the nlnth section of 
the act oi 1864. Hè will flnd it In the second proviso contalned in that section : 
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" 'And provided f urther, that any company authorized by this act to ooii- 
stuct its road and telegrapft line from the Missouri River to the initial point 
aforesaid'— 

"Tliat is tlie one liundredUi degree of longitude — 'may construct its road and 
telegrapli line so as to connect with the Union Pacific Railroad' — 

"That is the main stem— 'at any point westwardly of such initial point, in 
case such company shall deem such westward connection more practicable or 
désirable ; and in aid of the construction of so much of its road and telegraph 
line as shall be a departure from the routé herelnbefore provided for its road, 
such company shall be entitled to ail the beneflts and he su'bject to ail the con- 
ditions and restrictions of thls act: Provided f urther, however, that the bonds 
of the United States shall not be issued to such company for a greater amount 
than is herelnbefore provided, if the same had united with the Union Pacific 
Railroad on the one hundredth degree of longitude; nor shall such company 
he entitled to receive any greater amount of alternate sections of public; lands 
than are also herèin provided.' 

"It wfll be seen from that that the privilège of makiug the junction at a 
point west of the one hundredth degree of longitude has been secured to ail 
thèse companies for some two years past. Now, in regard to the Pacific Rail- 
way. Eastern Division, it was requlred by the statute that that branch, known 
as the 'Jîansas Branch,' should locate its route within a given perlod of tlme, 
which perlod has elapsed, and the object of the first section of thls bill is sini- 
ply to extend to that branch the right of locatlng its route until the Ist of 
December next; but the flrst section requlres positively, in express terms, 
that the eastern division shall formi a junction with the main stem of the Un- 
ion Pacific Railroad Company at some point not moré than 50 miles west of 
the meridian of Denver. They are not, therefore, at liberty to extend their 
route to a point furtlier west than fifty miles west of Denver without forming 
a .lunctlon with the main stem. Wthether they will form a .lunction at that 
point, or east of that point, is not perfectly certain. It dépends upon their in- 
terests. of course, at what point they will forni the junction : but they are re- 
qulred positively, by law, to form the junction, so that the eastern division 
may operate at ail times as a feeder to the main trunk. tlie Union Pacific 
Railroad proper. The flrst section, as amended, contains further lahguage 
guarding against any misconstruction of existiug statutes upon the subject. 
It déclares: 

" 'That said company shall be entitled to only the sâme amount of the bonds 
of the United States to aid in the construction of their Une of railroad and 
telegraph as they would hâve been entitled to if they had conneeted their said 
line with the Union Pacific railroad on the one hundredth degree of longitude. 
as now requlred by law.' 

"So it fflves to the Eastern Division, in référence to subsidies. precisely the 
same right that it always has possessed, and no further right — flothing more. 
They will not be entitled to a dollar by way of subsidy for any part of their 
route west of the lOOth degree of longitude. The committee has been extremely 
careful so to word the bill as to save to the govemment and the public that 
right." 

And Mr. Stevens, who was in charge of the bill in the House, said, 
in the course of a like explanation (Id. p. 3422) : 

"The Union Pacific Railroad starts from an initial point upon the lOOth de- 
gree of longitude to be fixed by the Président, a point which never has been 
flxed. The various branches — the Omaha Road and the Kansas Road — were 
originally to unité on that initial point with that railroad, and they were to 
unité within . certain points on the banks of the Kansas and of the Flatte. 
* * * Some tlme after, in 1864, application was made to the Ilouse to al- 
low any one of thèse branches that chose to do so to unité with the Union 
Pacific Railroad any where they chose west of the lOOth degree of longitude, 
provided they recelved no ; more bonds than if they went to the lOOth de- 
gree. 'rhe act of 1864, which I hold in my hand, gavé either of thèse branch- 
es a right to unité with the Union Pacific Railroad and go westward as far 
as they pleased without référence to the initial point, provided they should 
hâve no more than $10,000 per mil* up to the lOOth degree." 
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But the âppellahts contend with much ; earnestness that no such 
chailgé iti thé Wiite or Weste'f n terminus oî thîs road wàs authorized by 
section 9 oftliÇ: act of 1864.,,,becaqse,the lî^nguage of that section was 
restrained by section 12, and because the act of 1866 treated or con- 
strued the: act of 1864 as leaving the point of connection with the main 
line of th|a 'Union Pacific aà fixed in the original act of 1862. We cari- 
not assent ,to eîther branch ofthis contention. Whilstthe provision in 
sectiotti 12, "and the said railroad from the ;mouth of the Kansas river 
to the lOOth meridian of longitude shall be, made by the way of 
Lawrence and Topeka, or on the bank of thé Kansas river opposite 
said towns,", il taken alone, gives rise to an implication that the west- 
ern terminus was to be on the lOOth meridian, the imphcation is too' 
slight to overcome or restrain the plain and direct ' language of the 
provision in section 9. Thèse provisions, separated as they are, relate 
to distinct subjects ; one tb the location of the western terminus, and 
the other to the location of a portion of the road near the eastern 
terminus, Each is spécifie in respect of its particular subject, is de- 
signed to bé controlling to that extent, and can be given fuU effect 
without impiriging on the other, We regaird th€ii?,'as .accurately de- 
scribed, for présent purposes,by saying: Both contemplate a connec- 
tion with the' rnâin line of thé Union Pacific as far westward as the 
iOOth meridian; one expressly provides that this corinection may be 
tnade farther westward, if thecompâny de^jns a thore westwardly con- 
nection more practicable or désirable, and the other merely requires 
that in locating the road eastôf the lOOth meridian it shall be made to 
pass through, or only acrpSs; the river from, Lawrence and Topeka, 
whicharê near the eastern terminus and iii. almosta direct line to the 
west. ■•,:>!■■ ■ ,.■ 

And whilst the other provision in section 12, "and if the Union Pacific 
Railrbàd cornpariy shairhôt bè' procëèiiihg^ in good f aith to build thé said 
railroad through tlie territorje^ when theXeavenworth, Pawnee & West- 
ern Railroad Company, now known as the Union Pacific Railroad Com- 
pany, Kastern Division, shall hâve completed their road to the lOOth de- 
gree of longitude, then the lagt-named compapy may proceed to rtàke 
said railroad westward until it meets and, çonnects with the Central Pa- 
cific Railroad company on the same line/' if taken lalone, gives rise toa 
like implication, the sameîs more than dispelled when the provision is 
contrasted with the clear and spécifie language of section 9, and particu- 
larly when due regard: ishaid for the fact that the former does not lay 
any duty upon the company,' in respect of the western terminus or 
otherwise,; but ;Qnly gives ,itj in a stated, contingency, an.pption tp, pro- 
ceed to a connection with the CentraL Pacifie, înstead of Connecting 
with the Unioto Pacific. : This option in no wise nlilitated against the 
existence or ëi^erdseoltlièbthér option giveh in Section 9. 
■ So understood, as we tf^ink ihëy mpst bë, neither of the provisions in 
sectionil2 is in eonflict^with or opérâtes to restrain thé one in section ,9. 

The otherbranch bf'théicèntention has référence to the provision in 
the flrst section, Ofihe act .bf ' 1866,' "ptoyided, that said company 'shàll 
be entitled ,to ohiy the s'âm^,4in.0untdf,tjie- bonds pf the United States 
to aid in the construction of their, line: Ojfiirailroad and telegraph as they 
would hâve beeri entitled'tb if thèy had connected their said line with 
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the Unîon Pacific Railroad on the one hundredth degree of longitude 
as now required by law," and turns upon the proper application and 
purpose of the concliiding words "as now required by law." If they 
apply to and explain only whàt follows the subjunctive "if," as is as- ' 
serted by the appellants, they indicate that Congress regarded the clear 
and explicit language of section 9 of the act of 1864 as meaningless; 
but if they apply to and explain the entire provision, as is asserted by 
the appellee, they indicate merely that Congress was being careful to 
perpetuate the requirement expressed in the other provision of section 
9, "provided, further, however, that the bonds of the United States 
shall not be issued to such company for a greater amount than is here- 
inbefore provided, if the same had united with the Union Pacific Rail- 
road on the lOOth degree bf longitude." The latter view is in our 
opinion the correct one. It properly accords to Congress a correct ap- 
préciation of prior législation, which the former view does not do, and 
it also conforms to the settled rule that statutes couched in cléar and 
explicit language are not to be deemed overthrown by possible, but not 
necessary, implications flowing from after législation. Great Northern 
Ry. Co. v. United States, 84 G. C. A. 93, 109, 155 Fed. 945, 961; 
Oakes v. United States, 97 C. C. A. 139, 143, 172 Fed. 305, 309. Thèse 
considérations persuade us that the provision in the act of 1866 has 
the same meaning as if it read: "Provided, that, as now required by 
law, said company shall bé entitled to only the same amount of the 
bonds of the United States to aid in the construction of their Une of 
railroad and telegraph as they would bave been entitled to if they had 
connectçd their said liné with the Union Pacific railroad on the one 
hundredth degree of longitude." And this view is strengthenèd by the 
succeeding provision, "And provided further, that said company shall 
connect theif line of railroad and telegraph with the Union Pacififc 
railroad, but not at a point more than fifty miles westward from the 
meridian of Denver in Colorado," because its terms, taken in their 
natural signification, are restrictive rather than créative or expànsive, 
and are indicative of a pUrpo.se to limit or confine an existing option or 
privilège. 

Finally, the appellants rely upon the récent décision in Union Pacific 
Railroad Cd. v.' Harris, 215 U. S. 386, 30 Sup. Ct. Rep. 138,^ as 
definitely holding that the authority of the company to extend its road 
west of the lOOth meridian was derived from the act of 1866, and not 
from the act of 1864. Of course, if that décision be as stated, it must 
be followed in this case. But it is not enough that it may contain lan- 
guage giving color to the appellants' contention, for to overcome the 
prior rulings in Missouri, tCansas & Texas Ry. Co. v. Kansas Pacific 
Ry. Co. and in United States v. Kansas Pacific Ry. Co., supra, it must 
appear that there waS a purpose to départ from them. The facts in 
the Harris Case were thèse : In 1861 one Blou initiated a pré-eftiption 
daim to a tract of public land west of the lOOth meridian by settling 
upon the tract and filing the requisite declaratory statement. In 1865 
he transmuted the claim' into a homestead entry (which he lawfully 
could do without breaUing the continuity bf the claim or losing the 
right to bave the title whéh perfected relaté back to the initiation of 
the clairn. Ross v. Sinclair, • Copp's Public Lands, 318; Watson v. 

> É4 L. Ed. — . 
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Râilway Côii § I^ixdpwner, ;7'5 Jp rje -Edward Yoong,; 9 Land Dec. 
Dep. Int; 38ikrAmes.V;<Bales, 17]Un4,I)ec. Ç>ep. Int. 547). , In 187,0 he 
made final p;ç<aç>lunder,thehomes,teaaJaw, and in 1872 he reçeived a 
patent. Aftiejf thfi initiation pfthe,iÇlaim and priorto the-making oî 
final proofi,, the, railroad via I>epis^er; to; Cheyenne was locatedVandjPon- 
structed -açitoss the tract,, an4. th^reafteF a controversy larose as to 
whether a right of, way thei"eo;ve,r ,w^^ granted by the Pacific Railroad 
acts; As the. right of way gr^ntç^j by them was cpniSiiVd t,o "public 
lands," ând: as the tract was^pot in, tnat category :wheij;aiiy of those 
acts was passed or at any timç, jthereaf ter, it would. seem thjat the dé- 
cision couldnot hâve been, othetrwise,.than against the, railroad Com- 
pany, no naattef which açt authoriîjed the extension of theroad west 
of the lOOth meridian. But in. tfiEï opinion it is said ; , 

"Any possible rlghts of the railroad' éompany In tbls land commence with 
the act of July Si 1866, for while the acts flf: 3-864 and 1866 wererin anaendment 
of the act of 1862,; yet the royite prescribed. by„the acts ofl8!B2 and 1864 was 
far to the east of ihls land, aiîd only by'thè act of 1866 Wàs tfaé company au- 
thorlzedto construct a road througb t)r nëar it. True, as held' In (citing cases), 
the grant of tte rlght of way is absolutè; ànd takes effect as ofthe date of 
the grant. ■ But that date must be fôundjin an act prescrlWng the flnally 
adopted route." , 

-And yet the opinion doesnc^ flientioh the provision in section 9 of 
the act of 1864 or the earlier décisions whereîn it was cons.idered and 
held to be the source of the coriipany's àuthoirity to extend its road west 
of the iOOth meridian. This suggests that that provision and those dé- 
cisions were not in the mind of thé CQtirt when the opinion was ren- 
dered, and the suggestion becomes stronger when it is reflècted that it 
is not at ail the practice of that cour^ito départ from its prior rulings 
either lightly or sub silentio. Notj only so, but any clément of im- 
probability that otherwise might inhere m the suggestion, is eliminated 
when it is stated, as is the case, that the provision in question appears 
at an obscure place in the act of 1864, that the prior rulings thereon 
were made more than 30 years ago, and that the printed brief for the 
railroad company in that case, a copy of which we hâve examined, 
made no mention of that provision or of those rulings. In thèse cir- 
cumstances, we think it is not a fair ingérence from the ppinion that 
there was any purpose to départ .frora those rulingg (The Victory, 6 
Wall. 383, 384, 18 L,. Ed. 848 ; Langford v. Monteith, 102 U. S. 145, 
147, 26 E. Ed. 53), and we therefore give effect to them. 
. It results, upon this record, that the appellee has a right of way 400 
feet in width, being 200 feet on either side of the center line of its 
main track, across the tract in question, and that its title thereto must 
be,i:egarded as effective from, the date of the act of 1864, which pre- 
ceded by almost two years the initiation of the title which the appel- 
ants are asserting. i , 

But as the bill sought to haye the title to the entire tract quieted in 
the appellants, and as the appellee did not disclaim so much thereof as 
is outside of this right of way, the decree, instead of dismissing the 
bill, should hâve recogni'zed the appellee's, title to the right of way and 
hâve quieted in the appellants the title to the remainder. 

The decree as entçred is reversed, with a direction to the Circuit 
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Court to enter a décree embodying the change just mentioned; the 
costs in this court to go against the appellee and those in the circuit 
court to be equally divided. 



HOOGENBORN v. DANIEL et al. 
(Circuit Court of Appeals, NintU Circuit. May 2, 1910.) 
No. 1,741. 

1. Pleading (§ 237*) — Amendment— Discrétion op Court. 

It is wlthin ttie discrétion of a fédéral court to permit tlie amendment 
of a complaint during tlie trial to conform to tbe évidence, where the 
facts alleged and the relief prayed for are the same ; the ouly change 
being in the allégations as to the légal efCect of the transaction. 

[Bld. Note.— For other cases, see Pleading, Cent. Dlg. §§ ,00.3-619 ; Dec. 
Dig. § 237.*] 

2. EsTOPPEL (§ 74*) — Equitable Estoppel— Acts Misleading Anotiier to 

His Préjudice. 

A défendant who gave a vv'ritten option for the purehase of mlning 
property, reciting a considération, is estopped to deny the receipt of such 
considération as against one who with his knowledge and wlthout objec- 
tion on his part purehased the option and paid a substantial considéra- 
tion therefor. 

[Ed. Note.^ — For other cases, see Estoppel, Cent. Dig. §§ 190, 191; Dec. 
Dlg. § 74.*] 

3. Specifio Performance (§ 65*) — Contracts Enforceable— Accepted Op- 

tion. 

An option to purehase real property after its acceptance and tender of 
performance by the holder, créâtes a contract which may be speciflcally 
enforced in equity at the suit of the vendee. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 
196; Dec. Dlg. § 65.*] 

Appeal from the District Court of the United States for the District 
of Alaslca, Second Division. 

Suit in equity by Otto Daniel against D. Hoogendorn and Harry 
Ruhl. Decree for complainant, and défendant Hoogendorn appeals. 
Affîrmed. 

The appellee Daniel brought a suit in equity against the appellant and the 
appellee Euhl, who was made a party défendant for the reason that he was 
out of Alaska, and coiild not be made a coplaintifC. The complaint alleged: 
That on September 11, 1906, two certain mining claims and a building known 
as the "Golden North Hôtel," in the town of Deering, Alaska, belonged to 
Fred Ruhl, Henry Ruhl, and Harry Ruhl ; that on that date they conveyed 
the same to the appellant as securlty for a loan of $3,000 ; that two days 
later he made and delivered to them a written defeasance, wherelu it was re- 
cited that, for a considération of $5 in hand paid, the apiiellant wonld con- 
vey to them the sald properties for a considération of $3,.j40, to be paid on 
September 13, 1907, at Deering, Alaska, and the Ruhls were given the right 
to take possession of the mining claims and prospect and work them for the 
purpose of determining thelr value ; that on August 24, 1907, the Ruhls con- 
veyed to said Daniel ail thelr rights in sald mining claims uuder the agree- 
ment made with the appellant, with the provision that, upon the rédemption 
of the property from the appellant by Daniel, the hôtel property should be 

*For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ccmVeyed O Harry Ruhl; ainï they gave tb Itenlel full power to make the 
payment <}f ; ^«540 and to ae<Spt conveyance from the appellant ; that on 
September 13, 1907, at Deerlng. Daniel made due tender pfsald sum to the 
appellant, and demanded of him a conveyance of the said propettlés, which 
tender was refused ; and that also on October 4, 1907, at Nome, he made due 
tender to the appellant of the same sum, with Interest, which tender was also 
refused. The complaint further alleged a depQSlt in court of $3,575, to be 
pald In accordance wlth the teïms of the defeasance, and It prayed for a 
'spécifie performance of the agreement, and that the appellant be required to 
convey the prop^ty In accordance therewith. 

The appellant answered, denying that the deed was given hlm as security, 
and denying that the alleged tenders were made to him. Harry Ruhl an- 
swered, admlttlng the allégations of the blU, and joining in plalntiff's de- 
mand for relief. 

When the eàse came to trial, the Buhls were ail wlthout the district of 
Alaska. The appellant testlfled that, notwlthstandlng he had,reclted in the 
pptlon thè reçeipt of $5 as considération therefor, no money had been pald 
hlm, and that ^fJie agreement wàs slmply an option wlthout cbnsideration, 
and £e deniëd'that tender was made to hlm as alleged in the complaint. It 
was shown that, after maklng the option, one of the Buhls was placed In 
possession ot the mlning ground under the rlght given to mine the same, by 
the option agreement, but that subsequently the Ruhls went to Portland, Or., 
vifheré ][)an,l€!l,. piji being showp a copy of the option (or defeasance), purchased 
thelr rlghi, titie, and interest I» the mialng clalms for $5,000, pald them 
$1,460, andagrëed to pay the balance of $3,540 to the appellant at Deering, 
on Septehj}>er l^th, in accordance with the tèrms of the option. The évidence 
was that prier toleavlng Portland for Alaska Daniel made arrangements with 
George McLepfl, secretary of tfte Falrhaven Water Company at Nome, to ten- 
der the payméfatof $3,540 tb the appellant. In pursuante of that reqyest, 
McLeod saw the appellant on September 10, 1907, inf ormed him that Daniel 
had purchased the property from the Buhls, and was ready to pay the money 
when due, and Inquired whether the appellant would accept a check, or would 
lïisist uponeurrency.Theré :1s évidence that the appellant made no objection 
to being paid by, a check, but sald he would take McLeod's check on the Falr- 
haven Water Company, and that on the moming of September 13tK another 
interview was had between McLeod and the appellant, in the présence of Mr. 
Gadd, manager of the Falrhaven Water Company, in which the appellant was 
again asked whether he would require currency. and that he answered that 
he would take Gadd's check or McLeod's check. If proper , authority was 
shown to redeem the property.' There was testiinony that, iii the afternoon 
of the 13th, McLeod took Gadd's check to the appellant; and made tender 
thëïeof in payjnent^ and that the appellant niafie no objection to the check, 
statlng that hé did not want paymént. but wanted the ground unless the as^ 
signmeut papers were recorded. At that tlme the papers were not recorded, 
and had not been exhibited to the appellant. On September 13th the appel- 
lant received froM Daniel, who was then at Nome, a telegram statlng that 
he had purchased the property from the Buhls, and had the conveyanees in 
hls possession, authorizing hlm to redeem the property, and statlng that he 
woUld exhlblt thepapers to any one whom the appellant mlght suggest. Dan- 
iel arrived at- Deering about fl week latei-, and exhibited to the appellant his 
conveyance. Thëiré was évidence that on October 4th, at Nome, a second 
teader was made to the appellant by Daniel. 

At the close of the plalntlflFs case, with the permission of the court, an 
amended complaint was flled, which dlffered from thé original complaint In 
designating the Instrument slgned by the appellant as aia "option" to pur- 
chase instead: bf a' "defeasance,?' but It prayéd for the same relief as did the 
origtuai complaint; that 18, : spécifie performance. Upon the Issues and the 
évidence, thé court found the fàcts substantially as they were alleged in the 
complaint, fotind that tendei? had been duly made on September 13, 1907, and 
on October 4, 1807, and entered' a decree that the appellant be adjudged to ac- 
cept the $3,676' deposited In the reglstry of the court, and to exécute a deed 
to Daniel conveylng to hlm the placer mlning claims, and to Harry Ruhl a 
deed to thé' hôtel 'property* 
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Albert H. ElHot, N. H. Castle, F. E. Fuller, C. A. Riddle, an4 
Clarence E. Todd, for appellant. 

Ira D. Orton, Campbell, Metson, Drew, Oatman & Mackenzie, and 
E. H. Ryan, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant contends that the court below erred in permitting the plain- 
tif! to file the amended complaint. It is unnecessary to cite authorities 
to the proposition that, in order to promote justice, a court may, in 
its discrétion; permit amendment at any time before or during trial, 
unless the amendment is violative of some positive rule of law, or is 
such as to surprise or préjudice the opposite party. It is contended 
that the eflfect of the amendment permitted in this case was to change 
the theory of the suit, and to surprise the appellant to his préjudice. 
The objection is not well taken on either ground. Both the com- 
plaints charged in substance the same state of facts. In the first it 
was alleged that the conveyance to the appellant was intended as se- 
curity, and that the instrument which, two days later, he executed in 
return, was a defeasance. But a copy of the instrument was at- 
tached to the complaint, and the défendant was thereby advised of its 
purport. The relief sought in both complaints was the same, and it 
is doubtful whether any amendment was necessary to the original com- 
plaint in order that the court might render a just decree ùpon the is- 
sues and the évidence. But, however that may be, it is clear that 
there was no surprise or préjudice to the appellant, from the fact that 
the complaint was amended as it was. The amendment was made to 
conform to the facts as they had been disclosed in the testimony, and 
in exact accordance with the appellant's own testimony and théory 
of the case. He cannot complain if the plaintiflf in the suit, after 
starting out with an erroneous theory or construction of the transac- 
tion, and of the option contract, finally, on the trial adopted the true 
theory, and the one on which he (the appellant) relied from the first. 

No sufficient ground is found for disturbing the finding of the trial 
court, made upon the conflicting testimony, that a tender was duly 
made. But the appellant contends that the court erred in decreeing 
spécifie performance, for the reason that the option was given with- 
out considération, and because there was no contract mutually bind- 
ing upon the parties. The option recited the payment of $5 to the ap- 
pellant "in hand paid"; but he testified, and the court foUnd, that no 
sum was actually paid. Under the circumstances disclosed in the 
évidence, however, it is clear that the appellant is estopped to deny 
the payment of the considération. It is nof disputed that Daniel left 
Alaska with the intention of obtaining the option, and sô informed the 
appellant, and told him that if he could get the property he intended to 
return to Alaska, otherwise not. After he had seen the option in the 
possession 6t the Ruhls, he pùrchased it, and paid $1,460 therefor in 
cash. The appellant never at any time informed him that the option 
was given without considération, and his first knowledge of tliat fact 
was obtainèd on the trial when the appellant so testified-. It was then 
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feoo late for the appellant to assert that there wàs no «îonsidèration for 
the option. If authority is needed upon a proposition so plainly 
ïounded on équitable prineiples.'a case in point is Stewart v. Metcalf, 
68 111. 109, in which it was held that, in the absence of f raud, a party 
to a written contract will, be estopped from arerring anything against 
th,e deliberate récitals and admissions contained in the same, especial- 
ly when it will préjudice and work injury to others who hâve acted 
in good faith upon the bêlief of the facts as stated in the contract, 

;Nor should spécifie performance be denied the appellees for lack 
of mutuality of obligation. An "option to purchase Jand" given upon 
a valuable considération is a grant of the right to purchase within the 
time specified therein, and although it is not binding nipon the gran- 
tee thereof, until its acceptance, it does become binding and mutual 
when the offer is accepted, and the payment is tendered, as was done 
in this case. In such a contracta the purchaser pays for the privilège of 
his élection, and the maker of the option sells him that privilège, and 
where the contract is free fromifraud,' and is based upon a sufficient con- 
sidération, it imposes upon the maker the obligation to perform it spe- 
cifically, which equity will enforeej In 21 Am. & Eng. Encl. of Law, 939, 
it is said: "Wl?atever diversity ôf opinion may have>existed as to the 
mutuality of obligation prior to an acceptance of the option, and 
whether there was or was not^ for want of considération, any obli- 
gation resting upon the giver of the option to hold the ofïer open, the 
courts are unanimous in declaring that, after such acceptance of the 
ternis by the holder of the option, the parties are mutually bound, and 
either one may compel spécifie performance by the other." Marthin- 
son y. King, 150 Fed. 48, 82 G. C, A. 360; Johnston v. Trippe (C. C.) 
33 Fed. 530; Wilcox v. Cline, 7.0 Mich. 517, 38 N. W. 555; Bradford 
V.. Foster, 87 Teiin. 4, 9 S. W. 195; Sayward v. Hôughton, 119 Cal.' 
545, 51 Pac. 853, 52 Pac. 44; Stanton v. Singleton (Cal.) 54 Pac. 587. 

The decree is âffirmed. 



ROOKY MOUNTAIN BELL TELEPHONE CO. v. BASSETT. 

(«rcult Court of Appeals, Nlnth Circuit. May 2, 1910.) 

No. 1,779. 

1. Mastbb and Servant (§§ 219, ?35*) — Masteb's Liabilitt f'ob Injuet to 

Servant— Place to Wobk. 

An employé, sent to work by the master In a place wlth whidi he Is 
unacqualnted, has tie rlght to asSume that the place is safe, unless the 
danger Is plaln and obvlous, aMi Is not négligent ta Obeying the order ; 
nor does he: assume the risk of latent dangers of which be Is not warned. 

£Ed. Not&T^For other cases, see Master and Servant, Cent. Dig. §§ 614, 
„ 7ÏÔ-722; Dec. plg. Si 219, 235.*] 

2. Masteb and Servant (§§ 288, 289*)^ — Masteb's Liabilitt fob Injuet to 

Servant— PiACE to Work. 

tlalntifC waS employed by défendant in the digging of dltches In which 
to place téléphone wlres. He was sent from. the place Ayhere he had 
teeen at work into another street tp work In a; near^y completed dltch, 
which after he had been at work a short tlme caved iii upon and injured 
him. About three feet from such dltch another had been dug to a consld- 

*For other cases see same topic & S HViMBBS In Dec. ft Am. Dlgs. 1907 to (tate, & Rep'r Indexas 
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érable depth and abaiidoned, and the earth from the second ditch had 
beeh tlirown into It, fllling and piling up over it, and it was the pressure 
t'rom such earth, vvhicî» was decomposed granité, whieh caused the cave-in. 
Plalntifl: alleged and testified that he did not know o£ the existence of 
the first ditch, and was not told of it. Held, that i£ sueh allégations were 
true, and the condition of the first ditch was such that he would not dls- 
cover it in the exercise of ordinary care, he was not chargeable with as- 
sumption of the rislc, nor with eontributory négligence, and that sucJi 
questions were for the jury. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 1068- 
1132; rtee. Dig. §§ 288, 289.*] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Action by Stephen Bassett against the Rocky Mountain Bell TcIct 
phone Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

The plaintiff in error was engaged in digging ditches In the streets of Butte 
wherein to place conduits for its téléphone wires. The ditches were dug to 
the depth of about 5 or 5% feet. The défendant in error was an employé of 
the plaintiff in error. He had been working in the ditch on Broadway. The 
foreman of the plaintiff in error directed him to go down to Silver street, 
four bloeks away, together with another employé, who was a second foreman, 
and to recèive directions from the second foreman as to what he was to do. 
Prior to this time the plaintiff in error had dug a ditch in Silver street, and 
the earth taken therefrom had been thrown to the side nearest the sidewalk. 
After digging to a depth variously estimated at from 3 to 4i^ feet, that ditch 
was abandoned on account of a pipe which was found in the way, and a new 
ditch was dug, parallel with the flrst and distant therefrom about 3 feet. The 
dirt from the second ditch was used to flll up the flrst ditch, and it not only 
filled it completely, but it left a bank of earth about 1% feet above the level 
of the street. When the défendant in error arrived upon the ground, he found 
the second ditch had been dug to a depth of about 4^4 feet, and near it was 
the bank of earth which covered the flrst ditch, and a little further away, in 
the same direction, was the bank of earth which had been taken from the 
first ditch. There was nothlng visible to indicate to him that the flrst ditch 
had been dug, unless it was the fact that two parallel banks of earth were 
dlstinetly visible on the ground. He testified that he did not know that the 
flrst ditch had been dug, and that, if he had known it, he would not bave gone 
to work in the second, that he would bave known It was dangerous, and that 
he would hâve told the foreman to place props in the ditch before going to 
work in It. He had been at work in the second ditch about half an hour, when 
a large mass of the earth between the two ditches caved in upon him, in- 
flicting upon him serions personal injuries. The earth was decomposed gran- 
ité, and the cause of its caving in was the welght of the earth which had been 
thrown into the flrst ditch and plled above it, producing a downward and lat- 
éral pressure. To the complaint of the défendant in error, which alleged 
négligence on the part of the plaintiff in error in not properly cribbing and 
propping the ditch with timber. In compliance with Its duty to exercise rea- 
sonable care and diligence in making reasonably safe the place In whieh the 
défendant in error was ordered to work, the plaintiff in error denled Its nég- 
ligence, alleged that the défendant in error could bave known the character 
and condition of the ground by the exercise of reasouable care and prudence, 
and that he assumed the risk, and was also gullty of eontributory négligence. 

George Y. Wallace, Jr., and H. G. & S. H. Mclntire, for plaintiff 
in error. 

Maury & Templeman and J. O. Davies, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

"For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
178 F.— 40 
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GILBERT, Circuit Judge (aft€;r stating the facts as above). The 
principal contention of the plaintiff in error is that the court denied 
its motiçjii, ^t thé close of ail the'testimony, for an iristructed verdict in 
its favor, atidit argues that wHçf^, by the contract of epployment, the 
employé is to construct the appliances by which the work is to be donc 
6r mâde sàfe, the employer' tofumish the propèr màterials therefor, 
the latter is not Hable to the employé for any defect insuch construc- 
tion or adjustment of appHaiicés^ that his duty is fulfilled when he 
furnishes the employé suitable màterials, and that thé doctrine of a safe 
place has tio application to sueh a ease. The argument would be 
pertinent if it were shown that the employé in this instance had knowl- 
edge df, or dught to have^' 'discovered, from the obi^ious indicia upon 
the ground, the existence of the firét ditch. But» we cannot say, upon 
the évidence in this case, that there was upon the ground obvious évi- 
dence that the first ditch had been dug and filled, or that the défend- 
ant in error wàs chargeable with khcHvledge that it had heen dug. The 
fact that th'edirt from that ditcli lay upon the g'round to the south- 
ward therefrom would not,, necfsssarily apprise him of the depth, the 
location, or even the existence of' the first ditch. So far as he could 
see, while it might be, evidençej thât ahother ditch hadbeen dug, it was 
also évidence that it hadbpçh 'djig'ând subseqùeritly filled at thé point 
where the earth ; lay, a point so :lar away as to occasion no danger of 
caving in. ■ 

The rule that, where eniployés are to construct and adjust the appli- 
ances upon which the saféty of tljfir working place dépends, the em- 
ployer is not liable for any defect in such construction or adjustment, 
has rio application hère. The accident was not traceable to any failure 
of the employé to use or adjust appliances or to take the steps which 
he should hàvçtaken to make his wfjrking place safe. It was due to 
a hidden defect, known to his employer, but, as he testified, unknown 
to him— 'thé existence of a conceâled excavation, and the pressuré of 
the earth ne-iyïy placed thèrèin. ' Thé employer's duty was eithét to 
■ make the working place safe,, oir,. if the danger was not obvious, to 
notify the employé of the hidden, unseen, and unappreciated danger, 
so that he mi^t adopt rneans fôr hts'own safety. if the défendant in 
error was sent away f rom, a!ûothé,f. plaèe to work in finishing the nearly 
completed, new ditch witho^tany warning of danger, and did not know 
of the existence of the adjacent ditch, and it was not apparent to him in 
the exercise oîreaspnabl.è caré, it cannot be said that the danger of his 
working place : çonsistéd in the li^ttire of the work in which he was 
engaged,, or.from any act or ïa4wre to act on his part. The duty of 
providing'a'safe place is measuned' by the character of the work to 
bé donc theré; If the work is Qiié of construction , or repair, the risks 
incident to the place and the "v^Ôrk are assiinled bj? thé employé, and 
the master's duty of maintainiilg a safe place is]^ot/so,broad as to 
charge him with injuries to the employé which resuit from the place 
becoming uhsaf é undèr exigenei'eÊTcEeated in the prpgress of the work, 
which could not hâve been anticipated. But where-, an ernployé is 
called from other work, and is set to work in an excavation, he has 
the right tO assume that the master bas investigated the conditions and 
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that the place is safe, unless the danger is plain and obvious. In Carl- 
son V. Northwestern Téléphone Exchange, 63 Minn. 428, 65 N. W. 
914, the court said : 

"It Is the duty and the right of the master to give orders and direct the 
places where his servants shall work. Their duty is Instant and absolute 
obédience, unless It be obvious to them that such obédience wlll expose them 
to unusual dangers. Dispatch, discipline, and the safety of person and prop- 
erty In the exécution of work linperatlvely require that the master should or- 
der and the servant obey. It would be practically impossible to carry on a 
work of any magnitude on any other basis. A workman, when ordered from 
one part of the work to another, cannot be allowed to stop, examine, and ex- 
periment for himself, in order to ascertain If the place assigned to him is a 
safe one." 

Other cases in point are Baird v. Reilly, 93 Fed. 884, 35 C. C. A. 
78, Schroder v. Montana Iron Works, 38 Mont. 474, 100 Pac. 619, 
and Hilgar v. Walla Walla, 50 Wash. 470, 97 Pac. 498, 19 L. R. A. 
(N. S.) 367. 

Error is assigned to the refusai of the court to give certain re- 
quested instructions. The objection to the instructions so requested 
was that they were based upon the assumption that : 

'*The plaintiff knew, or ought to bave known, the character of the ground 
where he was working." 

This, it seems unnecessary to say, was to ignore the évidence, and 
to take for granted that the plaintiff had failed to prove the one essen- 
tial fact on which his right to recovery depended. The whole case was 
predicated upon the allégations that there was a recently filled ditch 
approximately four feet away from the ditch in which the plaintiff was 
injured, and that he was ignorant thereof, and could not hâve known 
it by the exercise of ordinary care and prudence. In instructing- the 
jury the court said: 

"Ask yourselves whether or not the old ditch was so plain tliat a man of 
expérience in ditch digglng would bave seén it. If a man of expérience in 
ditch digging, golng tUere, would bave seeu it, and Bassett went In and under- 
toQk to dig at the bottom of the new ditch for about six inches, and the cave 
occurred, he could not recover. But if he dld not see it, and In the exercise 
of ordinary care would not bave seen it, and was not told pf it, and if, further- 
more, the cause of the cave was the extra welght in the old ditch and its 
latéral pressure, he can recover, unless he w;as gullty of what may be called 
contributory négligence." 

In View of thèse considérations, and of the instructions which were 
act4Jally given to the jury, there was no error in refusing the requested 
instructions. The instructions which were given were appropriate to 
the évidence. There was one witness for the défendant, it is true, who 
testified that there were places where the banks of the old ditch showed 
through and were visible; but the gênerai trend of the testimony was 
that the old ditch was covered up with the dirt taken from the new, 
and while the witnesses ail declared that the dirt taken from the first 
ditch was also visible in a continuons mound, the fact that it was 
there, as we hâve before seen,^ did not necessarily indicate that there 
were two ditches, or that there were two ditches in close proximity. 

It is assigned as error that the court, in the instruction quoted above, 
charged the jury that the plaintiff 's right to recover depended upon 
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whetHer or not the old ditch was so plain that a mah of expérience in 
ditch' digging wouldhave seeti it, ànd it is said thàttfe' charge should 
hâve been that the right to recover depended upon whéther thé old 
ditch was so plaiil. that a inan of expérience in ditdh digging "ought" 
to hâve seen it. l^hére is no substantial différence ih the two ex- 
pri;$S,ions. The instruction as givenWàs équivalent to ^sàyiilg that if 
the plaintiff, using ordinary carefor his own safety, would hâve seen 
the defect, he could not recover. 

We'find no error iri-ifiving or reftising any of the instructioris. The 
judgment is affirriied. 



NEW JERSEY & N. 0. LAND & LÛMBERCO. et al. v. GARDNER-LACÎ 
/ :, , LUMBER CO. et al. 

(Circuit Court of Appeals, Fo^rth Carcult. Aprll 18, 1910.) 

No, 805. 

I.'Equitt (§ 53*) — ReMEDt AT LAw— Time of Raising Question. 

The objection thàt a fédéral court of equity is wlthout jurisdictlon be- 
cause there Is a plaln, adéquate, and complète remedy at law may be 
raised or considered ex mero motu at any stage of the case. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 173-176; Dec 
Dig. § 53.*] 

2. QUIBTING TiTLE (§ 12*) — RiGHT OF ACTION— StnTIOIENCT ÔF COMPLAINANT'S 

Possession. 

What eonstitutes possession of land Is a mlxed question of law and 
fact, possession eonslsting of the exercise of acts of domlnion over it, in 
making the ordinary use of it, and taklng the ordinary profits it Is cap- 
able ;of yielding in Its présent state. : 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. § 44 ; Dec. 
Kg. §12.» , 

Necessity of possession in suits to quiet title, see note to Jackson v. 
gimmons, 39 a C. A. 522.] 

3. Quieting Title (§ 35*)— Actions— Sufficienct oV Brti/— Allégations of 

Possession. 

Allisgàtions In a bill to quiet title that complalnant "is the owner In fee 
seised and in possession of" the land, and has been in possession and paid 
the taxés for 30 years; that the land is tlmber land, and complalnant has 
built mills thereon, and eut and manufactured tlmber and marketed the 
lumber, and that défendants hâve committed trespasses thereon — are suf- 
flcient allégations of complainants' possession. 

[Ed. Note.— For other cases, see Quieting Title, Cent Dig. §§ 73, 74; 
Dec. Dig. § 35.*] 

4. Courts (§ 2Ç2*) — Pederal Courts— Equitt Jurisdiction— Suits In volv- 

iNQ BoTH Légal and Equitable Questions— Adequact of Remedy at 

CaW. :■■ . ■:', ■ . ■ ■ .■:.■•■- 

A fédéral court of equity is not wlthout jurisdiction of a suit expressly 
authorized by a state. statute, and In which equity alone can afford the 
entire relief sought beeause of the fact that légal questions are also In- 
volved. 

[Ed. Note. — For other casés, sée '• Courts, Cent Dig. §§ 797, 798 ; Dec. 
Dig. i 262.*] 

*For otiier casea see same toplc & { NVWBaji in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 



NEW JERSEY <& N. 0. L. A L. CO. V. GARDNEE-LAOT LtTMBEB CO. 77S 

6. COTJBTS (I 262*) — FEDERAL COTJBTS— EQtTITT JUEISDICTION— SUITS TO QUIET 
TiTLE. 

A fédéral court of equlty is not wlthout jurisdlctlon of a suit to quiet 
tltle, where the bill sufficiently allèges title and possession in complain- 
ant; merely because a défendant In his answer sets up an adverse tltle 
and possession, but It must be left to the proofs to détermine whetber 
the questions in issue are légal only and stich as are not within the courfs 
jurisdiction under the Constitution and statutes. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§797, 798; Dec 
Dig. § 262.*] 

6. CO0RTS (I 262*) — FEDERAI, Courts— Eq-ditt Jurisdiction— Suits to Quiet 
Title. 

Under Acts N. a 1893, c. 6 (Révisai 1905, § 1589), whlch provides 
that "an action may be brought by any person against another who claims 
an estate or Interest in real property adverse to hlm for the purpose of 
determlning such adverse clalm," although a fédéral court of equlty la 
without jurisdiction of a suit brought thereunder against numerous dé- 
fendants; clalming severally différent portions of the tract of land In- 
volved, on the ground of preventing a multipllcity of suits, that ground 
is available only to oust the court of jurisdiction in respect to such de- 
fendants as ralse the objection, and, where the bill sufficiently allèges tltle 
and possession in complainant, it is error to dismiss it as to défendants, 
who hâve made no défense, but hâve submitted themselves to the juris- 
diction of the court, and to decrees pro confesse. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 797, 798; Dec. 
Dig. § 262.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of North Carolina, at Wilmington. 

Suit in equity by the New Jersey & North Carolina Land & Lumber 
Company and others against the Gardner-Lacy Lumber Company and 
others. Decree of dismissal (161 Fed. 768), and complainants appeal. 
Reversed. 

Iredell Meares (Robert Ruark, on the brief), for appellants, 

George Rountree (Rountree & Carr and John D. Bellamy & Son, 
on the brief), for appellees. 

Before PRITCHARD, Circuit Judge, and WADDILL and CON- 
NOR, District Judges. 

CONNOR, District Judge. Complainant the New Jersey & North 
Carolina Land & Lumber Company filed its bill in equity December 13, 
1901, alleging: That it was a corporation chartered and organized 
under, and pursuant to, the laws of the state of New Jersey. That 
the défendant the Gardner-Lacy Lumber Company was a corporation 
chartered and organized under, and pursuant to, the laws of the state 
of South Carolina, and having a place of business in the Eastern Dis- 
trict of North Carolina, and that the other défendants were citizens 
and résidents of the Eastern District of North Carolina. That it was 
the owner in fee, seised and in possession by virtue of grants issued 
by the state of North Carolina January 1, 1795, and set out as exhibits 
and by mesne conveyances, of contiguous tracts of land, situated in 
the counties of Columbus and Brunswick, in said district of said state 
aggregating- 170,000 acres and constituting one tract. That said land 
consista, in great measure, of what is known as cypress and Juniper 

•For otier cassai «es same toplc & ( numebe In Dec. & Am. Dig». 1807 to dat», & Hep'r IndaxM 
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swamp lands. That complainant has for over 30 years had possession 
of said land, except some small l;ra,çts within the Unes, which com- 
plainant, or those from whomit dérives title, conveyediout of the prin- 
cipal tracts, and that for more than said time complainant has. exer- 
çiçed dominion qver ;i^aid land, hàving some 20 yea/s ago built and 
opérated a large lumi>er plant therebn, and eut àiid shipped timber 
th^isefrom, and f rom ;tiiîiie to time has occupied an<J rentéd parts thereof, 
has had agents, and paid taxes thereon, for 38 years. That défend- 
ants lasto some parts of the said land hâve filed eni^ries under chapter 
17 of the Code of North Carolina upon the pretense that such entries 
cdVçr Vacant and unaj5propriated lànds, and, withoùï obtaining a grant, 
and in fraud of saîâ ;act, as well âS of the rights of cpfnplainant, hâve 
gone upon the said: land so illegally entered and cùmmitted acts of 
trespass thereon. As to other parts of said land, ; de fendants hâve 
otitainéd grants fr6rn;the state under said chapter of the Code of 
North Carolina in îrajiid of said act and of the compl'aihâht, either by 
themselves directly, or lindirectly by purchase frqm!, parties who had 
obtaiiled such grants, aild hâve gone lupon the lands called.for by such 
grartts, and committed trespass therëdh.; That ail of said entries and 
grants hâve been made arid obtained so as to cover bodies of timbered 
laiids within the boundàries of the tracts owned by complainant, con- 
sisting of Juniper, cypress, and pine, which are of great value, and 
which- constitute the chief value èf the lands bèlortging to, and in 
possession of, complainant. That: défendants, undersuch illégal en- 
tries iand grants, have gone upon the lands of complainant at^sundry 
timesj and eut and removed therefrom cypress, Juniper, pine timber, 
etc. That the défendant the GardnerrLacy bumbér Company opérâtes 
at Georgetown, S. C, a large sawmill. That it has constructed a tram- 
way at pf near the m'outh of Juniper Greek,àn Colijtîjbus county, North 
Carolina,, and bas established a brançh oiifîce and shop at Excelsior, 
near the said Juniper creék, and it is engaged in çutting and removing 
timber and logging the same down Waccamaw river to its sawmill 
and plant at Georgetown. That said company has constructed. its 
tramway up to, or across, the boundary Unes of côrtiplainant's land, 
and had employed several hundredhands, and is engaged in cutting 
and rejtjpving cypress, Juniper, and' pine and othef . timber f rorri the 
lands of complainant. That said cornpanyisencoufaging and inducing 
others, as well as its employés, to commit acts of. trespass, spoUatiqn, 
and injtiry to the timber larids of complainant, etc. Complainant char- 
ges thajt pthér like acts of trespass, spoliation, and destruction have 
béeii, àtld are being," çërnrnitted by. other persons, whose names are un- 
knowh, àiid the complainant willask leave to make them parties dè- 
feridant ; that it is unâble to prévent such âcts of trespass without 
gréaf ^eXpênse, labor,.ahd litigàtîon, ail of which, it says, would cause 
"endless litigation, and subject it to gréât inconvenience and expense; 
that ■ actions of law ahd sùits in equity against varions and sundry 
persons- wôuld not be an adéquate remedy to redress the wrongs bf 
w^Uich it complains; that it would involve a mulfiplicity of suits to es- 
tablish the titles of complainant, etc." 

Complainant also allèges that while it is informed of its owri Unes, 
the same having been surveyed, and the fact that the défendants and 
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others are committing acts of trespass within its boundaries, it has 
been unable to ascertain from the records of Brunswick and Columbus 
counties the particular grants or deeds, if any, under which défendants 
prétend to justify and défend their acts of trespass upon complain- 
ant's lands, etc. Wherefore complainant prâys that défendant be re- 
quired to disclose to the court the grants, entries, claims, or deeds un- 
der which they claim the right to eut timber upon said land. It also 
asks that défendant be enjoined from further trespassing upon com- 
plainant's land; that they account for the timber eut and removed 
theref rom ; that complainant be declared to be the owner of said lands ; 
and that the pretended claims, grants, entries, and deeds of défendants 
are illégal and void. It also demands that défendants be required to 
make discovery: First. Whéther they jointly or severally claim any 
right, title, or interest in said land, and, if so, under what grants, 
deeds, leases, or claims, and that they file a full and complète abstract 
of such title, etc. Second. Whether they bave entered upon the lands 
and eut or removed timber or logs therefrom, and, if so, the quantity, 
quality, and value thereof . 

Copies of complainant's grants, maps, etc., are attached to the bill. 
A temporary restraining order, with an order to show cause, was is- 
sued. From time to time new parties were brought in by order of the 
court and orders made, declaring them to be the owners of the land 
described in their answers and the bill dismissed as to them. The 
Gardner-Lacy Lumber Company demurred to the bill, assigning as 
grounds therefor that the same was exhibited against said défendant 
and several other défendants for several distinct, separate, and inde- 
pendent matters and causes, which bave no relation to each othef; 
that it appears upon the face of the bill that the real cause of action 
is to try the title to said lands, and is maintainable only in a court of 
law. Tweflty-three other défendants demurred, assigning the same 
causes. An interlocutory decree was made, the terms of which are 
not necessary to set out, except that complainant was required within 
20 days to formulate issues and "take steps to hâve its title to the land 
claimed by the Gardner-Lacy Lumber Company tried by a jury, and, 
upon failure to do so, the restraining order should be dissolved, but the 
cause retained." Défendant McKeithan filed an answer denying the 
material allégations of the bill, and setting up title to a tract of land 
under a grant from the state, dated January 1, 1852. On February 9, 
1902, the demurrers filed by the Gardner-Lacy Lumber Company 
were overruled, and défendant required to answer the bill. As to de- 
fendant McKeithan aud others, who filed answers, it was ordered that 
issues of fact be tried by a jury at the next term of the court. The 
injunction was continued. On the same day a large number of new 
parties were brought in by order of the court. Thereafter the Gard- 
ner-Lacy Lumber Company filed its an.swer, reserving ail of its rights, 
denying the material allégations of the bill, and setting up title to cer- 
tain tracts of land, the description and abstract of title to which are 
set forth in schedule attached to the answer. Several other défend- 
ants filed answers, some of them joining in one answer, and others 
fihng separate answers, settitig up title to tracts of land, described 
therein. On July 3, 1903, a decree pro confesso was passed as to a 
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number of défendants who had not answered, and on, November 4, 
1904, another decree pro confesso was made as to other défendants 
not answering. This decree was stricken out, as to several of the de- 
fendants, and an order made allowing them to answer. Final decrees, 
by consent, were made as to some of. the défendants, who had an- 
swered, adjudging the complainant to be the owners of the lands de- 
scribed in the answers. From tirne to time other orders and interlocu- 
tory decrees were made. On April 12, 1905, judgment of nonsuit by 
default was rendered against complainant as to the Gardner-L,acy 
Lumber Company and the other défendants under whom it claimed 
title. The cause was retained for the purpose of assessing damages 
against complainaiA sustained by défendant Gardner-L,acy Lumber 
Company by reason of the injunction. On March 1, 1907, this judg- 
ment was vacated and stricken out, and the cause restdred to the "same 
position as if the said judgment by default had not been entered." 
At the same time, an order was made directing a suryey of the lands 
claimed by complainant and défendants. An order was made making 
the Waccamaw Land & L,umber Company party complainant. On 
September 2, 1907, défendants served notice on complainant that they 
would move the court to dismiss the bill "on the ground that the same 
does not contain sufficientequities to give the court jurisdictïon of the 
matter in controversy." On January 25, 1908, the judge heard the 
motion and made a decree containing certain récitals, not necessary to 
set out hère, and concluding: 

"It seems that there Is an adéquate and complète remedy at law and the 
.lurisdictlon of the court of equity should not hâve been invoked. It is .there- 
f«re vidjudged that the bill be dismissed and the complainant take uothing, 
défendants go wlthout day and reeover their cost." 

Complainants appealed. 

The complainant assigns a number of errors, several of which are 
directed to récitals of fact in the decree regarding the course of the 
suit. It is not necessary to make further référence to thèse récitals, 
because it is manifest that the judge dismissed the bill for that he was 
of the opinion that the court was without jurisdiction to entertain it. 
He says : 

"Unless it (the jurisdiction) afflrmatlvely appears on the record, the blU 
should be dismissed, ex mero motu, if necessary. In the suit at bar .the sub- 
stance is an action of ejectment to reeover the land and the other .remédies or 
relief asked for are subsidiary, and anclllary to the main purpose. Title 
should be established first, before complainant is entltled to an accounting." 

Before proceeding to discuss the assignment of error, it will be well 
to note the condition of the record. On February 11, 1903, an inter- 
locutory order thereinbefore made, grantirig an injunction, was modi- 
fied, permitting the Gardner-Lacy Lumber Company to file a bond 
to an§wer for any damages sustained by complainant by reason of 
cutting and removing timber. This order recites that a demurrer 
had been filed, "which demurrer will be more properly considered on 
the hearing on the next rule day." Notwithstanding this récital, the 
record (page 80) shows that on February 9, 1903, a decree was made 
overruling the demurrer and directing the défendant to answer. On 
the same day an order was made bringing in 100 new parties défend- 
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ant, directing subpœnas to issue for them. A receiver was appointed 
and the injunction extended to the new parties. The answer of the 
Gardner-Lacy Lumber Company was filed May 30, 1903. This ail 
shows that the court was of the opinion, at the time that he passed 
upon the demurrer, that the bill contained sufifîcient averments to give 
the court jurisdiction of the cause. We do not concur in the sugges- 
tion that by failing to note an exception to the decree, overruling the 
demurrer, the défendants were precluded from raising the same ques- 
tion at a later stage of the proceeding, or that the ruling became "the 
law of the case" so that the court could not ex mero motu dismiss the 
bill if it subsequently reached the conclusion that it did not bave ju- 
risdiction, either upon the bill or the case as developed upon the an- 
swer and proofs. Street's Fed. Eq. Frac. 376, 377; Southern Pac. 
Ry. V. United States (No. 1) 300 U. S. 341, 26 Sup. Ct. 296, 50 L. Ed. 
507. Judge Brewer, however, in his opinion, states the limitations on 
the practice. While the défendant did not waive the right to make 
the motion to dismiss, nor the court lose the power to do so, ex mero 
motu, after the demurrer was overruled and decree pro confesso, as 
to many of the défendants, and after answer by others had been en- 
tered, declaring complainant's rights, it would seem that a decree dis- 
missing the bill carrying with it ail proceedings theretofore had, and 
ail rights acquired pendente lite, should not hâve been niade, certain- 
ly not without preserving such rights, so far as within the power of 
the court in the then state of the record. Without pursuing this phase 
of the case further, we note what is said in Brown v. Lake Sup. Iron 
Co., 134 U. S. 530, 10 Sup. Ct. 604, 33 L. Ed. 1021. We are of the 
opinion that there was error in dismissing the bill, and proceed to give 
our reasons for this conclusion. 

Complainant insists that the jurisdiction may be upheld upon either 
of the f ollowing grounds : First. The statute of North Carolina (Acts 
1893, c. 6 [Révisai 1905, § 1589]), entitled "An act to quiet titles," 
etc. Second. As a bill to quiet title and remove cloud therefrom un- 
der the gênerai equity jurisdiction of the court. Third. As a bill to 
relieve against fraud. Fourth. As a bill to prevent destructive waste. 
Fifth. As a bill to prevent a multiplicity of suits. 

We concur with counsel for défendants upon the authorities cited 
in their well-considered argument and briefs that it would be difficult, 
if not impossible, to uphold the bill upon either of the four grounds 
last named, but, as we are of the opinion that jurisdiction may be Sus- 
tained upon the fîrst ground, it is unnecessary to discuss many of the 
interesting questions presented upon the others. The North Carolina 
statute is in the f ollowing language : 

"An action may be brought by any persou against another who daims an 
estate or Interest in real property adverse to him for the purpose of deter- 
mining such adverse claim." 

This statute is in the same language as that enacted in California 
and Utah, both of which hâve been construed by the Suprême Court 
of the United States, and, in substance, the same as those of several 
other States ; the principal différence being that in them it is expressly 
provided that the plaintiff may bring the action "whether in or out of 
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possession." The Suprême Court of North Carolina has held that such 
is the proper construction of this statute. Daniels v. Baxter, 120 N. 
C. 14, 36 S. E. 635. In Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. 
Ct. 276, 34 L. Ed. 873, the court sustained a demurrer to the bill 
brought under the statute of lowa, permitting the action to be brought 
by any person claiming title "though not in possession," because it 
was alleged that défendant was in possession. This décision was put 
upon the grouhd, that, the défendant being in possession, the plaintiff 
had a complète and adéquate remedy at law, thUs excludingthe juris- 
dictiori of the fédéral court under the provision of section 733, Rev. 
St (Ui S. Comp. St 1901, p.. 583). What may. be the correct interpré- 
tation of the North Carolina statute in that respect i s immaterial heré, 
because the bill expressly aversi that the complainant "is the owner in 
fee, seisèd and in possession of" the land described — -setting fqrth 
grants from the state and tinésne conveyances. :Tt further avers that 
it has had such possession . 'for 3D years, stating the acts of dominion 
exercised over it, which, inv'mw 6i the character of the land, and the 
use of which it is capable, is sufficient to constitute possession. What 
constituteS possession bf 'land is a mixed question of law and fact. 
"Ëxercising that dominion over' the land and taking that use and profit 
which it is capable of yielding in its présent state is possession." Ruf- 
fiUj J., Simpson v. Blount, 14 N. C. 34. "Possession is denoted by the 
exercise of acts of dominion over the property in making the ordinary 
usé and taking the ordîna'ry profits of which it is susceptible in its 
présent state — such acts to be so repeated as to show that they are 
donc in the character of owhéry and not as an occasional trespasser." 
Gaston, J., in Williams' v, Buchanan, 23 N. C. 535, 35 Am. Dec. 760. 
Measured by this standard, there can be no doubt that the bill allèges 
that complainant is in possession of the land. It is not necessary that 
it should go furthèr and négative défendants' possession, although it 
is expressly averred that they are committing acts of trespass, which 
excludes the idea of possession. In Glârk v. Smith, 13 Pet. 195, 10 
h. Ed. 123, a bill was filed, under a statute of Kentucky, substantially 
like the North Carolina act. The court, sustairiing thé jurisdiction, 
said: ' ' ' '■' - ^ •.'■.■,/.', 

"The courts ôf the United States * * * are only applyhig aii Old prac- 
tlee to a new eqUity créated by the Législature." 

In Holland v. Challen, 110 U. S^ 15, 3 Sup, Ct. 495, 28 L. Ed. 52, 
the bill was filed under the Nebraska statute. Plaintiff didnot.aver 
possession, but alleged: :•' 

"That défendant was contriviug tô wrong and injure your oratôr in the 
premises by claiming to le the owner ot .said real estate, and by trying 
to obtaln.takerancj keep possession thereof," etc. 

The case came up on demurrer. Mr. Justice Field, after an interest- 
ing discussion of the avèrments^necessary to maintain a bill of peace 
or a bill of quia timet to remove a eloud from title, says :'..'. 

"The statute of Nebraska aùthori^es a suit in eitliev of thèse classes of cases, 
without référence to any prevîoiis judielsil dfetemihiatioii of the validity of 
plalntiff's rights and without référence to his possessloii." [: 
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After pointirig out the reasons which induced the enactment of this 
and similar statutes, and their bénéficiai effects, saying that "they ac- 
complished a most useful purpose," he says: 

"Tlieïe Is no good reason why the rigjit to relief against au admitted ob- 
struction to the use, and improvement of lànds thus situated in the states, 
should not be enforced by the fédéral courts, when the controversy to which it 
inay give rise is between citizens of différent States." 

After referring to the fact that in Clark v. Smith, supra, plaintiff 
was in possession, he says: 

"The truth is that the jurisdiction to relieve holders of real property from 
vexatious elaims to it, casting a cloud upon their title, and thus dlsturbing 
them in Its peaceable use and enjoyment, is inhérent in a court of equity ; 
and, though conditions to its exercise hâve at différent times been prescribed 
by that court, both in England and in this country, they may at any tlme be 
changed or dispensed with by the Législature without Impairing the gênerai 
authorlty of the courf—citing Broderick Will Case, 21 Wall. 520, 22 L. Ed. 
599. 

Meeting the objection that the complainant should go into a court 
of law to try the title, the learned judge says: 

"No adéquate relief to the owner of real property against the adverse elaims 
of parties not in possession can be given by a court of law. If holders of such 
elaims do not seek to énforce theih, the party in possession, or entitled to pos- 
session, the actual o\s'ner of the fee, is heipless in the matter, unless he can 
resort to a court of equity. It does not followthat, by allowing in the fédéral 
courts a suit for relief under the statute of Nebrasloi, controversies propérly 
cogni?;able in; a court of law will be drawn into a court of equity. Undoubt- 
edly as à foiindation for relief sought, the plaintiff must show that he has a 
légal titléto the premlses aM ge'Terally that the title will be exhibited by 
conveyances or instruments of record, the construction and efCect of which will 
propérly rest with the court. Such also vfiW generally be the case with the 
adverse esta te or interest claimed by others." 

The décision was cited and approved in Reynolds v. Bank, 113 U. S. 
405, 5 Sup. Ct. 213, 28 Iv. Ed. 733. While in Whitehead v. Shattuck, 
138 U. S. 146, 11 Sup. Ct. 276, 34 h. Ed. 873, the bill was dismissed 
because it appeared upon its face that the défendant was in possession 
and the plaintiff had a complète, adéquate remedy at law, Holland v. 
Çhallen, supra, was noted and distinguished. Judge Eield said : 

"It would be difflcult and perhaps impossible to state any gênerai rule which 
would détermine in ail cases what should be deemed a suit in equity as dis- 
tinguished frôm an action at law, for particular éléments may euter into con- 
sidération which would take the matter from oue court to the other ; but 
this may be said, that, when an action is simply for the recovery and pos- 
session of specipc real or personal property, or for the recovery of a money 
judgment, the action is one of law." 

The distinction pointed out in this case was again discussed in Scott 
V. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L- Ed. 358. In Wehrman 
V. Conklin, 155 U. S. 314, 15 Sup. Ct. 129, 39 h. Ed. 167, the question 
again came up, and, after referring to the former décisions, Mr. Jus- 
tice Brown said : 

"Thèse statutes bave generally been held to be wlthin the constitutional 
power of the Législature ; but the question still remains, to what extent will 
they te enforced in the fédéral court, and how far are they subservient to the 
constitutional provision entltling parties to a trial by jury and to express pro- 
visions of the Revised Statutes (section 723), inhibiting suits in equity in any 
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case 'When a platn, complète, and adéquate remedy may 1?ib had :at law. Thèse 
provisions are obllgatory at ail times, and under ail clrcumstances, &nà we are 
applicable to eveiy f orm of action, the laws of the state notwithstanding." 

In the Conklin Case, supra, the court took jurisdiction and made a 
decfeé for complainant. In Gormlèy v. Clark, 134 U. S. 338, 10 Sup. 
Ct. 554, 33 L,. Éd. 909, complaîhant filed his bill under a statute en- 
acted by the Législature of Illinois, known as "The Burnt Records 
Act" (Rev. St. 111. c. 116), to meet conditions occasioned by the Chicago 
Fire. Chief Justice Fuller, discussing the questions involved, says: 

"WWle the rule is tioronghly settled that remédies In the courts of the 
United States are at common law or In equity, according to the essential char- 
acter of the case, unoontroUed, in that particular, by the jpractlce of the state 
courts,, àftér ail, émargements of équitable rlghts by state statutes may be 
admlnlstered by the Circuit Courts of the United States, as well as by the 
courts of the state; and when the case Is one of a remédiai proceeding, es- 
sentlally of an équitable character, there ean be no objection to the exercise 
of the jurisdiction." 

It is strenuously insisted that the remedy at law wâs adéquate, and 
that, as the right of possession was purely a légal question and for a 
jury, the court of chancery should hâve declined to take jurisdiction; 
but, inasmuch as the case came within the provisions of the statute, 
and equitj^ could alone afford the entire relief sought, the fact that lé- 
gal questions were also involved could not oust tihe court of jurisdic- 
tion. The jurisdiction of equity attaches unless the légal remedy, both 
in respect to the final relief and the mode of obtaining it, is as efficient 
as the remedy equity would afïord under the same circumstances. 
Dick V. Foraker, 155 U. S. 405, 15 Sup. Ct. 134, 39 L. Ed. 201. 

In Devine v. Los Angeles, 203 U. S. 313, 26 Sup. Ct. 652, 50 L. Ed. 
1046, Chief Justice Fuller, referring to the California statute, says : 

"TEis statute enlarges the ancient jurisdiction of the courts of equity In re- 
spect of suits to quiet title, but, the équitable rights themselves remalning, the 
enlargement thereof may be admlnlstered by the Circuit Courts of the United 
States as well as by the courts of the state." 

The writer had occasion to consider the scope and efïect of the 
North Carolina statute in the case of Campbell v. Cronly, 150 N. C. 
457, 64 S. E. 213, reviewing the décisions of the courts of other states, 
in which similar statutes hâve been enacted. We cite only two, and 
sélect thèse because of the eminent learning of the members of the 
court, and the fact that in New Jersey the courts of law and equity are 
separate, and rights and remédies administered in separate jurisdic- 
tions. In Holmes v. Chester, 26 N. J. Eq. 79, the chancellor, discuss- 
ing the statute, says : 

"It is hlghly remédiai and bénéficiai. It should therefore be construed libèr- 
ally. It is a statute of repose. It deprives the défendant of no right. His 
clalm may be tried at law if he désires it." 

In Jersey City v. Lembeck, 31 N. J. Eq. 255, Beasley, C. J., said : 

"The inequity that was designed to be remedled grew ont of the situation 
of a person in possession of land as owner In which land another person claim- 
ed an interest, which he would not enforce, and the hardshlp was that tlie 
person so in possession could not force his adversary to sue and thus put tlio 
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claim to the test." Albro v. Dayton, 50 N. .T. Eq. ÔU, 25 Atl. 937; Adler v. 
Sullivan, 115 Ala. 582, 22 South. 87; Grether v. Wright, 75 Fed. 742, 23 O. C. 
A. 498. 

The doctrine first announced in Clark v. Smith, 13 Pet. 195, 10 L. 
Ed. 123: "That, when a state statute gives a new equity, a fédéral 
court of equity may be called upon to enforce it, or that an enlarge- 
ment of équitable rights resulting from a state statute may be enforced 
in a fédéral court of equity" — is thus commented upon by Prof. Street 
(volume 1, § 28, Fed. Eq. Prac.) : 

"In studying the cases lUustrative of this principle, it should be borne in 
mind that equity is a System of remédies. The fundamental nature of thèse 
remédies has been developed and illustrated In the English Court of Chan- 
«ery and In other courts exercising équitable jurisdiction. The use to which 
thèse remédies hâve been put, in a measure, deflnes thelr character for ail 
tlmes, and thus establishes the limits of the jurisdiction of the court. But, 
when new rights are created by statutes, tbe équitable remedy may be used 
to enforce them if it is adapted to the purpose. A moment's reflectlon will 
show that this must necessarily be so, otherwise équitable princlples would 
Tppear to be as fixed and unyielding as the old légal remédies. This would 
be contrary to the very nature of equity. It wlU be noted that the récogni- 
tion of the principle above stated opérâtes indirectly to extend the scope of 
efflcacy of the équitable remédies as enforced by tlie fédéral courts in par- 
tlcular localities. This, in a sensé, undoubtedly increases the jurisdiction of 
the court, but the resuit is only incidental, and indirect, and the gênerai prin- 
ciple that a state law caunot direetly effect the jurisdiction of the fédéral court 
Is left unlmpalred. Always, in considering the nature and function of the 
fédéral courts, it must be that they are courts of the varions states in which 
they slt, as well as the courts of the United States. It is therefore their duty 
In administering justice to take account of rlgbts created and exlsting under 
the state laws as well as those created and exlsting under the laws of the 
United States." Greely v. Lowe, 155 U. S. 58, 15 Sup. Ot. 24, 39 L.. Ed. 69; 
Trust Oo. V. Asphalt Co., 127 Fed. 2, 62 C. C. A. 23. 

The limitation of the power of the fédéral court to take jurisdic- 
tion in such cases is found in the constitutional provision (seventh 
amendment) that, when the rights of property involved are such as 
entitle the défendant to trial by jury, the court of equity cannot pro- 
ceed to try the question. When, however, the allégations of the bill 
présent équitable right or rights within the équitable powers of the 
court, jt fakes jurisdiction. If it develops, upon the hearing, that only 
légal right or rights cognizable in a court of law are involved. the court 
ex mero motu will dismiss the bill. Street says that the existence of 
an adéquate remedy at law in respect to some matters of a controversy 
is not always a valid objection to the exercise of équitable jurisdiction 
of those matters. Fed. Eq. Prac. § 20. Arrowsmith v. Gleason, 129 
U. S. 86, 9 Sup. Ct. 237, 32 L. Ed. 630. It will be observed that the 
only question presented by the assignment of error, to the decree dis- 
missing the bill is whether, upon any aspect of the case, the court had 
jurisdiction. The decree is not confined to a dismissal as to the Gard- 
ner-Lacy Eumber Company or any other of the défendants, but the 
entire bill, with ail interlocut'ory judgments and decrees, is dismissed. 
In the light of the principles and authorities discussed, we think that 
sufficient allégations are made in the bill to confer jurisdiction. 

The complainant avers that it is the owner of the land described, 
showing grants from the state and alleging mesne conveyances, that 
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it is and haSybçen, for 30 years, in possession, alleging such facts as 
are sufficient t'o constitute possession of landsof the character de- 
scribed, Juniper and cypress swamps. It also allèges that at large ex- 
pense it has caùsed the lands tb' be sufvèyed, and is payin^ annually 
large sums as takesthereon.-Iri addition to the grants to its predeces- 
sor in title, itii^s acquired frônl the state other and fùrther muniitients 
and assurances dftitlé; thât' certain législation by' General Assembly 
during the year 1893 déclared alî grants issued sub'sequently thereto 
are absolutely void for ail purposes, dnd "shall in no case and under 
no circumstances constitute atiy color of title to any person," etc.; 
that the défendants bave, in, fraud of the state and its législation, made 
entriez o^ said land, clainiiiig:1;liàf:|t^ç sarne was vacant, and that thfe 

^défendants havetaken out.grantg for other portions of sâid land, and 
that they are committing aéts ôfntrespass, spoliation, and destruction, 
icu|;tiflg'a:nd. tëmoving valuablè'tiittbër therefrom, etc.'; that thèse acts 
bf tréspass are.piade undçr i^jifl plutsûatit tb èaid entries ànd grants, 
etc. . It is true that the çomplainant does nbt allège, tliat the Gardner- 

.Lacy Lumber Company hàs rrtade lany entry of or taken out any grants 
for Sâid ,lahds, or any part -théi^éOf . We fail to find anything more 
thana ratii'er Yague,aflegatij^tt,9|'a.çts of trespàss upon à portion of the 
land by this défendant, a,nd;it .is; not.clear that the.çôurt below. was not 
in error in ovefruling itS' demurrer. i It would seem that ail of the dé- 

■féndahts were entitled t.o'haté'thé çomplainant make: 'its "allégations 
more spécifie in regard *tb','tïi.î^'^Ile^çy' àcis bf ; trèspè(s's bf ■ each deferid- 

■ ant; etc., but no motion to tjjis eiifect; was made,.ànid| ho' such question 

' is presented upon the record.i It fis strenuously urged that if the. court 
takês jurisdidtion and passes upori' the rnuniments of title under which 
défendants claim to own the parts dï' thé land in côhtroversy, in wh'idh 
tliey aver that tthey are in possç^sion,, they, wjll b,ç deprivedof their 
cQnstitùtional . right of , trial by juf;y., The same objection has been 

, urged in qther cases, wherein the court, either .iji the exercise of its 
gênerai eq.uityMJurisdiction çi^ ia enfbrcing équitable rjghts ^n,d rem- 
édies created by state législation; has been asked to take juri^diçtioji. 
It has been met by ithe answer :t;^at, when the bill and proof disclosèd 
conditions which are within équitable cognizançe, relief has been 

.awa,rded, whereas, when the sartie sources disclose .merely légal rights, 
or rights to which légal rero^dies i and modes oif procédure and trial, 
the court refusedto interfère, anid, sent the parties to courts of law. 
This is elenjçiitary.. It f reqtteijtïyi ,bccurs that çqui table and légal élé- 
ments are so mingled that it î$,'.diÉicult to separate them, but this fdoes 

,,npt oust the jurisdiction. ; Dficrçég/areso molded as to meet the dif- 

...ferent phases of the controyersies, that, the rights, of the litigants'are 

i preseryçd and ^prppriate , remédies ^applied. If, upon the coming in 
of the suryey, and the takjng of t'estimony, it bé fourid that as to any 
or ajl of. the défendants no rights cognizable in a court of equity. are 

anyolyed, the court w^ill ag to,,,such défendants, :dismiss the: bill, pre- 
serving such rights as, hâve beén, acquired ,by dëcr.ees rendered in the 
cause, and serid.the , parties .|'qa:cqurt.;of law. . For instance, çomplain- 
ant sets Quta statute declaring-that çe;rtain grants shall' be absolutely 
void, CQnfe,rring no color. pf, title j, upon :,those holdipg undpr them. If 
it shall appear upon taking the prôofs that any of the défendants had 
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such a grant, and claim that they hâve by an ouster foUowed by seven 
years' possession ripened into perf cet title, would it not be clearly with- 
in the power of the court to déclare such grants void for ail purposes ? 
No possible question for a jury could arise upon them. If, upon the 
contrary, it shall appear that any of the défendants are claiming and 
are in adverse possession under grants junior to complainants, or hâve 
other muniments of title sufiScient to give color, the question of ouster 
and adverse possession being pùrely matters of fact, the court would 
send the parties to a jury. It may be that other questions may arise 
which would control the action of the court. We express no opinion 
upon them, except to say that the défendants cannot oust the juris- 
diction simply by answering and alleging title in themselves. If the 
averments of the bill taken as confessed confer jurisdiction, the court 
must examine the answer and exhibits, and take sufficient proof to 
inform itself whether it has jurisdiction to proceed to final decree. 
This must be done upon well-settled principles of equity practice. To 
refuse to do this, upon the pleadings as they stood at the time the de- 
cree of dismissal was rendered, was to make the North Carolina stat- 
ute of "none efïect" in the fédéral court. Certainly as to those de- 
fendants who made no défense and submitted themselves to the juris- 
diction of the court and to decrees pro confesso and those who after 
answering submitted to decrees, the jurisdiction was conceded — that 
is, it was conceded that the complainant had set out such facts as en- 
titled it to .appeal to a court of equity for rehef , and that the court had 
jurisdiction by reason of diversity of citizenship, and the bill as to 
them should not hâve been dismissed. 

As to the Gardnèr-Lacy Lumber Company, it does not appear that 
any more is alleged thati an ordinary trespass. It is not alleged that 
it has taken oyt any grants or laid any entries within the complainant's 
boundaries. In its answer it sets up title to certain lands, a description 
of which is set forth in a schedule (by consent omitted f rom the rec- 
ord). It does not appear whether they are within complainant's bound- 
aries. It is not clear that, as to this défendant, the bill should not be 
dismissed. The survey and map when made will show how this is, 
when appropriate orders may be made. The record will then be in a 
condition to enable the court to pass upon the différent phases of the 
case and the rights of the several défendants. For the reasons set 
out in Haie v. Allinson, 188 U. S, 56, 23 Sup. Ct. 244, 47 L. Ed. 380, 
and United States v. Bitter Root Co., 200 U. S. 451, 479, 36 Sup. 
Ct. 318, 50 L. Ed. 550, we are of the opinion that the jurisdiction can- 
not be upheld to prevent a multiplicity of suits. "It is not a case when 
a f ew défendants may be made parties or représentatives of a class 
holding uhder, or claiming undér the same right or title, and so that 
a judgment against the représentative défendants may bind ail others 
of the class. There is no class and there can be no représentative." It 
is probable that the court below should havè sustained the demùrrer 
because the bill was multifarious, but that would not bave worked a 
dismissal, except as to. those défendants joining in the demùrrer. 
That defect did not go to the jurisdiction, "When a demùrrer for 
multifariousness or misjdinder of causes of action is sustained, it is 
not always proper to dismiss the plaintifï out of court without making 
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sonié^ provision for thé protection of' his rights. The court should iïse 
its discrétion, and, if the plaintiff wishes to amend by puttihg his 
pleading in ùnexceptionable form, he should be allowed to do se." 1 
Streët's' Fed. Eq. Prac. 444, We dô not deem it necessary tb discuss 
the othér ■ question debated in the arguments and the briefs. The or- 
der dismissing the bill wilî be revèféed and such further proceedings 
had, as lîiay be in accordancè with the course and practice of the 
court 
Reversed. 



■ DAVIS et al. v. BESSEMEK CITY COTTON MILLS et al. 
(Circuit Court of Appeals, Fourth. Circuit. April 13, 1910.) 
No.' 827. 

1. Pleading (§ 409*)— Review— iNSuEriçiENCT of Answer— Effect op Trial. 

In an action on a judgment, where tlie answer denled its valldity ou 
the ground thiat no process was served on défendants, Its insufficicney iu 
not also denying tbat tliey appearèd is not ground for reversai of a Judg- 
ment for défendants, wliere tliere !waB no demurrer, and, on tlie trial of 
the issue, plaintiff introduced the record, which recited the service of 
process, and that défendants did not appear nor plead. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1375-1383^ 
1386; Dec. Dig. § 409.*] 

2. Judgment (§ 828*) — Action on FoHeign Judgment- Défenses. 

In an action In a fédéral court on a Personal judgment of a state court, 
it Is open to the défendant to show want of jurisdiçtlon by contradicting: 
the return of the officer showing service of process on him. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1505 ; Dec. 
Dig. § 828.*] 

3. Action (§ 37*)— Countebclaim— Fobm and Requisites or Pleading— 

Code of Nobth Carolina. ,. > , 

Under the Code of Civil Procédure of North Carolina, as construed by 
its Suprême Court, which goverps tiiç- procédure in the fédéral courts in 
that State in actions at law, by tirtue of the conformity statute (Rev. St^ 
§ 914 [U. S. Comp. St. 1901, p. 684]), the fact that an answer pleads a 
counterclaim for conversion doés not preclude a recovery thereon, al- 
though the évidence shows that It Is founded In contract, and not in tort. 

[Ed. Note.— For other cases, see Action, Cent. Dig. i§ 311-319; Dec. 
Dig. I 37.*] 

4. Pactobs (§ 28*-)^ — DuTiEs as to Saxe of Goods^Pbice- 

Where défendants consigned manufaçtured goods to a flrm of factor» 
for sale, In the absence of instructi,ons btherwlse, it was the duty of the 
factors to sell the same for the cti.rrent martet price, and. If they soid 
them for less, they are liable for thé différence between the amount re- 
celved and the imarket vaine. 

[Ed. Note.^For other cases, see Factors, Ceijt. Dig. § 26; Dec. Dig- 

■ 125.*]-, ;,,,;,: 

5. Set- Off AND Counterclaim (§ 44*)-i-Natube op Ind^pteoness- Pahtnér- 

SHIP AND IRDIVIDUAL DBMANDS. 

, Ûnder I^aws N. Y. 1897,, c. 4^0, which provîdes thàt'every gênerai part- 

ner is liable tb'tiiird persOns- foif ail obligations of the partnership jolntly 
and severally"<vith his gênerai copartner, and, Code iRevisal N. O. 1905, §§ 
413, 415, wbJchcon tain a slmilar, provision, and further provide that, on 
the death oi&ny P^rson, ail demande agalnst him with certain . excep- 

*For otber CàBes'see dame toplc & J nuxBsb In Dec. &Âmj Digs. 190T to date, & Rep'r Indexes 
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tions and the right to prosecute any action or procéediug thereon shall 
survive against Ms executors, a claim against a flrm of factors doing 
business In New York, arising out of a consignment o£ goods to such flrm 
for sale, may be set up as a counterclaim in an action brought in Nortli 
Oarolina against the owner of such claim by the executors of a gênerai 
partner In such firm o£ factors. 

[Ed. Note. — For other cases, see Set-OfC and Counterclaim, Cent. Dlg. 
§1 91-97 ; Dec. Dlg. § 44.*] 

6. EquiTT (§ 44*) — .Turisdictioiï— Mattebs of Account. 

It is within the jurisdletion of a court of law to hear and détermine 
matters of account vFhere they are not complicated, and the remedy in 
such court is adéquate. 

[Ed. Note. — For other cases, see Equlty, Dec. Dig. § 44.*] 

7. Set-OiT and Counterclaim '(§ 35*)— Subject-Matter— Damages fob 

Breach op Contract. 

A claim for damages for breach of a contract, although unliquidated, 
may be made the basis of a counterclaim, where the measure of damages 
is àxed and certain. 

[Eâ. Note. — For other cases, see Set-Off and Counterclaim, Cent. Dig. § 
60 ; D«c. Dig. § 35.*] 

8. Judgment (§ 622*) — Counterclaim— Action on Judgment. 

The fact that the demand of a plaintiff bas been reduced to judgment 
does not preclude the défendant from pleading a counterclaim when sued 
on the judgment in another jurisdletion. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1136; Dec. 
Dlg. § 622.*] 

9. Set-Ofp and Counterclaim (| 44*) — Subject-Matteb or Counterclaim — 

Partnebship and Individual Demands. 

Under the law of North Carolina, vs'here the liability of partners for 
partnership debts is joint and several, a debt of the partnershlp founded 
on contract may be pleaded as a counterclaim in an action by a partner 
for a debt due him indivldually. 

[Ed. Note. — For other cases, see Set-OfC and Counterclaim, Cent. Dig. 
§191-97; Dec. Dig. §44.*] 

In Error to Circuit Court of the United States for the Western Dis- 
trict of North CaroHna, at Asheville. 

Action by Daniel A. Davis and Elliott M. Eldredge, executors of 
Orris K. Eldredge, deceased, against the Bessemer City Cotton Mills 
and John A. Smith. Judgment for défendants, and plaintififs bring 
error. Affirmed. 

Frédéric D. McKenney (William G. Wilson, on the brief), for plain- 
tiff s in errpr. 

Charles A. Moore (Moore & Rollins, on the brief), for défendants 
in error. 

Before PRITCHARD, Circuit Judge, and WADDILI^ and CON- 
NOR, District Judges. 

CONNOR, District Judge. Orris K. Eldredge, a citizen of New 
York, sued défendants in error, cltizens of the Western District of 
North Carolina, declaring upon a judgment recovered by him in an ac- 
tion against them in the Suprême Court of the county of New York, 
for the sum of $5,138.30.' Défendants in error answered, denyiiig 
that any service of process "personàlly or otherwise" was made on 

*For other càseB sëesame toplc & § NtruBEB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
178 F.— 50 
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them -in the action alleged to haye been brought lyy piaintiff against 
thein, W^Hhat any valid judgment- was rendered against them in such 
action;": ' Ifhçy also detiied "that thçijr were liable tô thé ^laihtiff in 
any sum \yhâtsoever or in any otfier' way." 

For further answer and by way ot counterclaim défendants in er- 
rof' allège: -; 

That on June 30, 1904, the Bessemer City Cotton MillS, herein- 
after called the "Mills," was and hâve since said daté been continu- 
otlsli^'engaged in the manufacture of cotton goods in^Gà'^ton county, N. 
C. 'Th'at on said dày sâid Mills, in considération of à IdanJ executed its 
promissory note to plaintiffs' testator, Orris K. Eldredge, for the sum 
of $5,000, with défendant John À. Srnith as indorser, and on the 
same day, and as a part of the same transaction, executed the con- 
tractiaiGÔpy of which is attached, inthe' following words, to wit: 

"This agrèemeht made by and betwéen the Bessemer City Cotton Mills, a 
corporation of the state of North Carolina, and J. A.,Smitli;'ôf Bessemer City, 
State of ïs'orth Oarolihà, parties oî the flrst part, and Orrls K. Eldredge, of 
the clty and state of New York, party of thé second part,- \VitrieSseth: 

"That, for and in consiaeration of a loan of flve thousand. dollars ($5,000) by 
the said Orris K. Bldredge, thé said- Bessemer Olty Oottorc Mills and J. A. 
Smith: hèreby'covenant' and agrée to consigii the entire produet and outptit 
of said mills and factories to said Orris K. Eldrldge or to «ny firm or copart- 
nershipwlth which hemay be at any tiniie connected ,uppn his written request 
and désignation of same, and for the sale of such produet and output upon 
commission, >vhieh commission, based upon the prices at wliich the same shall 
be sold, fehàll'be'at the rate of five per icferit. (5%). ' 

, "If, for any reason at any tlme, the sàld Bessemer C9ty Cotton Mills and J. 
A. ^njitli ^Isb to transfer thls account and ifs said cotiSl^xmehts to any othei- 
party 6r parties, the sai^î Bessemer Cit}' Cotton Mills aild.I. A. Smith shall 
and héréby covenant and agrée that they will, as an essenti'al prellmiuary to. 
and CQnditlon of such change and transfer, repay, purchàsé, or cause to be 
purchàsëd of the said Otris K. Eldfedge, or hls persohai repi^esenfative, the 
said loan of flve thousand dollars ($5,000), together with ail accrued indebt- 
edness, should he sp désire, and to further liquidate ail indebtedness upon the 
said àcteôunt foi* advaneë aiid âhy ôther ' indebtedness, which may hâve been 
incurred upon or by reason of the same to the flrm or copartnership in which 
said OwrJs K-. .Bldrédge is interestfid. : :,, 

"In witnes^ whereof, said pessemer, Çity Cotton Mills bas causéd its cor- 
porate seal tô ^è hereto iaflixéd and thèse jiréseijts tô be signèd by its prési- 
dent and i: À. Shiîth persônally, and'the gfeid Orris K. Ëîdrëdge ha.s hereunto 
afflxed his hand and seal thls twentieth day of .Tune, A. D,; 1904." 

That at' thé sarttè timé, and in pùrSuance of said agreement, said 
Mills entered -into a^ agreement )(vith the firm of Eldredge, t^ewis & 
Co., by wbich'it agreed to ship its output of gdods to said firm to be 
sold on commission. That plaintiff O. K. Eldredge is a member and 
managing' pirttièr of said firmV Thiàt the' amoûnt oï said note 'was 
credited to said Mills on the books of said firm' of. Eldredge, Lewis 
& Co. That^ jn pursuance of said contract, the said Mills immediately 
thèrea'ftef''bëp.n'"to ship 'its entirief èîitput to Eldredge, . tewis & Co. 
"undeT dit-eet!ion'>bf plaintiff." ^That-said Mills'rccintiriued to ship its 
goods té s&ié fi:rhi "under difeections'bf the plaintiff"- until the — — ^day 
of October, 1904] -when the same 'was dispontinuedby order of. plain- 
tiff: 'i'That' a* said time the said'firîfti had in fils possession a large 
quaritity of-'thë'goods of said Millsi woirth more than eriough to repay 
IhÇ; plaint}flf _|fld his said firm, ail advances made by it, including the 
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note for $5,000, which hé has unlawf ully, and in violation of said 
contract, converted to his own use; that upon â just and proper ac- 
counting between the plaintiff and the defendiant the plaintiff would 
be due the Bessemer City Cotton Mills the sum of $3,050.43." "At- 
tached hereto is a stàfement of the amount and value of the goods 
marked 'Exhibit B,' for which the plaintiff is Hable to the défendant 
corporation at the price therein stated." 

Plaintîff's testator filed a reply to the new matter and counterclaim, 
admitting the first, second, and third paragraphs except the aver- 
ment that "the défendants were stopped from shipping the goods to 
the firm of Eldredge, Lewis & Co. by this plaintiff"; that allégation 
being denied. 

Replying fo the fîfth paragraph, plaintiff s' testator alleged: 

"It is trtie as alleged in saîd paragraph that at or about the tloie therein 
mentioned the firm oï Eldredge, Lewis & Co. had in thelr possession soine of 
tlie goods of the Bessemer Gity Cotton Mills, which had been shippéd to it 
by the sald cotton mills, uûder the agreenient Uereinbefore referred to, and 
to be sold by sald Eldredge, Lewis & Co. as factors and; commission merchants, 
under the usual terms and conditions applicable to such relations and trans- 
actions in the New ïork market ; but It is also true that at the same time the 
Bessemer City Cotton Mills were indebted to the said firm of Eldredge, Lewis 
& Co. for divéçs large advaiices niade upou the flrst of the shipmeiits to them 
by the Bessemer City Jlills, for which the said firm had a lien upon the goods 
then In theli- possession belonging to the said Jlills, and that the said goods 
were duly sold by tlïe said Eldredge, Lewis & Co. as such factors, and' éom- 
mission merchants and the proceeds arising from such sale were duiy ajiplied 
to the crédit of the said Mills and full statement and account thereof duly 
made and furnished to said Mills, and upon said statement of said account 
there were found to be due the sald Mills from Eldredge, Lewis & Co. on ac- 
count of said sales about the sum of $50 which was duly eredited." ' ' 

Plaintiffs' , testator further alleged that he was advised that the 
transaction with regard to the shipment of the goods, the sale thereof, 
etc., were ;matters entirely between said firm and défendants, "and 
that he had> and cotild.have, no. connection whateyer with them," etc. 
After the pleadings were filed, plaintiff O. K. Eldredge died, leaving 
a last will and test^inent, appointing Daniel A.; Davis and Elliott M. 
Eldredge executôrs, who offered said will- for probate, qualified in the 
State of North Carolinai and were duly made parties plaintiff. No 
further pleadings were filed. Upon issues submitted to the jury, they 
found for-their verdict: First. That no process was served on de- 
fendants in the action in the Suprême Court of New York county, 
and that no. valid judgment was rendered against them in said action. 
Second. That the $5,000 for which the note was given to O. K. 
Eldredge by défendants "was part and parcel of the contract entered 
into by the Bessemer City Cotton Mills with Eldredge, Lewis & Co.. 
when they became agents' for the sale of their goods in the city of 
New York:'' Third. That on the 17th day of January, 1907, the said 
firm had on hand, under said contract, goods of the Mills of the value 
of $23,622.72. Fourth. That the said Mills owed said firm for ad- 
vancements- made on said goods, exclusive of the note, $8.14-4.33. 
Fifth. That, after dédticting the note of $5,000 due O. K. Eldredge, 
the balance due the Mills by said Eldredge, Lewis & Co. was $3,144.43 
lèss interest on note. 
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; Judgmenjt was rendered fpr défendant cotton mills, agalnst plaîn- 
tiffs';.'Çxecutors for,sa.id anaount, A number of exceptions tothe ai- 
rnjssion of évidence, the. refusai .to strike out the counterclaim, and 
instructions given tW. |ury, wc'^'e .noted, assignments of error based 
thereon made, and plaintifïs .suèd out this writ of errpr. JBefore pro- 
ceeding to discuss the assignment of error, it will be well tO' ascertain 
what facts are alleged, and aâmitted by;the pleadingsi , 

Défendants executed the jjotejto O. %.. Eldredge, a niernber of the 
fîrm of Eldredge, Lewis & Co.,. of New York, commission mer- 
chants, and atthe same time, and as a part of thé contract or agree- 
ment, upon which said loan was niade, défendants andO. K. Eldredge 
€xecuted the contract set out and marked "Exhibit À." Pursuant to 
said contract, défendants agreed to ship the output of;1;he mills to said 
firm upon the terms as to advancements, commissions, etc., agreed 
«pon. Pursuant; to said agreement, défendant Mills shipped large 
quantities of goods to said Eldredge, Lewis & Co. to be sold by them 
as commissibil merchants on account of the Bessemer City Mills. 
The shipments çontinued until spme time in October, 1904, when 
Eldredge, Lewis ^ Co; had on hand a quantity of their goods and 
had made advancements on them to a large amount (neither the 
quantity of goods nor amount of advancements are stated in the plead- 
ings). The firm sold the goods, and applied the proceéds to the crédit 
of the Mills. Thèse facts are disclosed by the pleadings. 

The first question raised by the assignments of error relates to the 
rulings of the court below regarding the validity of the judgment. The 
défendants deny that any process was served on them pérsonally or 
otherwise, or that any valid judgment was rendered against them. 
Counsel suggest that it is not sufificient to deny the service of process 
because that mîght be conceded, and yet a valid judgment rendered, 
if there was a voluntary appearance by défendants — that a judgment 
regular upon the record reciting jurisdictional facts can be attacked 
only by alleging and proving that the court rendering it was without 
jurisdiction over fhe person bf the défendant or over the subject-matter. 
We should concur in this position if the objection had been raised by 
demurrer. The issue in regard to the question of service of process was 
sxibmitted to the jury, and plaintiflfs introduced a properly certified tran- 
script of the record reciting personal service, and that défendants did 
not appear or plead. The validity of the judgment there fore was made 
to turn upon the truth of the return on the summons by the person who 
alleged that he had made the service. It was open to the défendants to 
contradict this return. Thompson v. Whitman, 18 Wall. 457, 31 L. 
Ed. 897 ; Pennoyer v. Nefï, 95 U. S. 714, 24 L. Ed. 565. "The courts 
of the United States only regard judgments of the state courts estab- 
lishing Personal demands as having validity, or as importing verity, 
^vhen they hâve been rendered upon personal citation of the party, or 
what is the same thing of those empowered to receive process for them, 
or upon his voluntary appearance." St. Clair v. Cox, 106 U. S. 350, 
1 Sup. Ct. 354, 27 L. Ed. 283. The jury having found that no process 
had been served, the judgment was absolutely void, and, if no counter- 
claim had been pleaded, the court would hâve put an end to the case. 
If, however, it be conceded that the court below committed error in rç- 
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gard to the fàrst iâsue, the plaintiffs were not prejudiced thereby, if 
défendants' counterclaim is valid, because they were allowed, in réduc- 
tion of the counterclaim, the full amount of the note and interest. 

The real controversy^ therefore, turns upon thé correctness of the 
rulings upon the counterclaim. In disposing of the assignments of er- 
i-or relating to this phase of the case, it is important to ascertain, in ad- 
dition to the allégations and admissions in the pleadings, what f acts are 
either conceded or are established by uncontradicted évidence. The 
reply admitted that the firm of Eldredge, Lewis & Co. had on con- 
signment for sale as commission merchants goods of the Mills. The 
only question, therefore, open for inquiry was the quantity thereof. 
Défendant Smith testified that the partners gave him a statement, which 
corresponded with the books of the Mills, showing the quantity to be 
393,713 yards. This is not contradicted by any witness, although two 
of the parties to the transaction were living at the time of the trial. 
The amount advanced by the partnership on account of the goods was 
conceded to be $15,478.29. The only controversy between Smith and 
the firm of Eldredge, Lewis & Co. while he was in New York for the 
purpose of transferring the goods and account to another commission 
merchant was the claim made that the Mills should pay a commission 
on the goods unsold. In the view which we take of the case, this was 
immater ial. There seems to be no controversy about the fact that the 
goods were sold by Eldredge, Lewis & Co. for 4.631/^ cents per yard, 
for account of the Mills, and the proceeds credited to its account. 
Défendants claim, and introduce évidence which does not seem to be 
contradicted showing, that the goods were worth on the market 6 
cents per yard. Smith testifies that he told them not to sell for less 
than that price. There can be no doubt, in view of the pleadings, that 
the relation existing between the Cotton Mills and Eldredge, Lewis & 
Co. was that of bailor and bailee for sale, or that the firm held ,the 
posssession of the goods with the right and duty to sell, in the absence 
of instructions, for the current market price in New York. We 
concur with counsel for plaintififs that the allégation in the fifth para- 
graph of the answer, that plaintiff, O. K. Eldredge, converted the goods 
to his own use, is not sustained by any phase of the évidence. The 
goods were never in his possession otherwise than as a member of the 
firm. If the firm converted them to its own use, whatever its liability 
may be, or his liability as a partner, an allégation that he converted 
them to his own use is not sustained by showing a bailment to the firm 
and a wrongful conversion by it. We do not think, however, that the 
évidence sustains the theory that the goods were in a légal sensé con- 
verted by any one, and, if défendants' counterclaim is dépendent upon 
sustaining that proposition, we should hold that there was réversible 
error. The case being one at law, the statute provides that : 

"The practice, pleadings and forms and modes of proceeding sliall conform. 
as near as may be, to the practice, pleadings and modes of proceedings existing 
at the time in like cases in the courts of record of the state withiu which STich 
Circuit or District Courts are held, any rule of court to the contrary, not- 
withstanding." Eev. St. § 914 (U. S. Comp. St. 1901, p. 684). 

The Code of North Carolina (Révisai 1905, § 479), provides that the 
answer may contain "a statement of any new matter, constituting a 
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défense or î à counterdaim, in prdiïi^ry and concise langwage without 
répétition." The Constitution: ol iNqrti Carolina (article 4, § 1), having 
abolishedj''tiiè distinction, tetweenjjaGtieMis at ;ia\)^< and suits in equity, 
and theiorans of ail such actionS,i'',itjhas been unifprnaly held by the 
Suprême: ;Gourt of that state; sinc^r the adoption of the Code of Civil 
Procédure,) in accordance with,,thè Constitution, that : 

"It will Àôt stop tô Inccùlre "vtfhrether the cause of action be in trover or det- 
inue, orwhether, iexcept foivpjijipo^^ p,f jurisdictloij,/it be iÇX delic;to or ex 
contrapt^. ; , ,I| tlie-.party bas a légal r;lglit of wUieh lie b^s,béen deprlved, the 
court wll\;fliia and admlnistér à t-'em6(îy'c6rreSpondliig tù' tbe rigbt." Parker 
V. Brown/l$6 N.' C 280, 48 S.'É. 65i'''' '' ' 

"tîndeîf the présent System of plêadlng and practiee, there heing but one 
form of aetlonj'lt Is the office «f tlieicomplaint to set fortli the facts upon 
whlch tU6; i)l£|ilijtifC's right to. relief, is.}>ased, and, .il tljey are adjudged suf- 
flcienti the coyitt will direct thé- approprlàte remedy." Mocre v. Cameron, 9o 
N. C. Si; tuiiibèr Co. v. Wallaiée, ââ Ni 6; "iS; Scarlétt'V. Norwood, 115 N. C 
284, 20'Si K'43». ' ■■ ■ ;,^;-'!i T. 

. If ttiife^ase hasbeen,triediii©9n,jti(ie tneory, that défendants' counter- 
claini:iiS ji^itort,' whereas, upon the,Pi?^l^^PS^^'^4 eyidence, it is in con- 
tract»'and, by retason thereof, therappellant has béen dé-prived of some 
défense, or compétent. testimony bas been èxcluded, or other prejudicial 
error committed because of, themistake as to the cause of action, a 
new.,'triîal;,\yill be granted. /While, an adhérence to.technical rules of 
pleading and procédure -will ijot l3e;pe,E)niitted to work ii^justice, a libéral 
construction of the pleadings , arid .procédure will not be permitted to 
work a jJikC; resuit., f Applying tl^'ç principles of the Code practiee, as 
it obtaips in:North;Caroliija^ .wejate.df the opinion that the pleadings 
sefoutya'state of- : facts entifling iljhe, défendants to.. sustain an action 
against i^he partnership, for breach, of ,contract, notwithstanding the al- 
légation that -'plaintilï cpnye^'ted the goods to his o\yn use." It is 
manifest rthat the same;,pritiçiple, in respect to the,|SuiÏÏdency oî the 
allegatiûiiSi controis-, whenj,, the .■ défendant sets . up ,'an ' independent 
countenjiaim, Mrhiclris notiHing cnore than a cross-action. The, duty 
impos^. jipon Eldredge, l^è-vyiç S^Co. to the Cqtton Mills was to sell 
the goods = on. hand for atleàst the- current raarket. price. 12 Am. & 
Eng. E;nc.::958,;. Govan v.,,0usl?irig,: 111 N. C. 458,16 S. E. Q19. ..It 
is: not aeeessaty to discuss- thé question whether the. counterclaim can 
be sustained uppn: the theçry of; a conversion of the. goods by either 
Eldredge or ;the partnership^ t>ecav)se; the évidence e^cluded the sugges- 
tion that there was any :Gony,er.§ion,by either. It is sufficientto say 
that in our opinion défendant?: ,would find muçh. difïiçulty in sustaining 
their counterclaim upon tlje theory pf a conversipn. The évidence 
amply sustains . tjtje. finding pf, , the jury in regard to, the value of the 
goods on the, Newi York marketupon a basis of six cents per yard. 
Plaintifïs offered no évidence to^contradict défendants' witnesses in that 
respect. The measure Pf liability of Eldredge, L<ewis & Co. was the 
différence betweén the market\yfâïue df the gopds and the price for 
which they were.spld. 12 Am,,&'Eng. Enc. 958. Was Eldredge per- 
sonally and individually liable for.the breach of contractual duty by the 
fîrm of which hèwaS à member?t"This dépends upon the law of New 
York. The statute (Laws 1897, c, 420) provides that: 

"Every gênerai 'partner îé' ïîàblé t6 thlrd persons for ail tlie obligations of 
the partnêrshli), Joihtlj^ and sevërally with hls genetal côpartner." 
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Such is the law in North Garolina. It is clear, therefore, that 
Eldredge could hâve been sued individually upon the cause of action 
existing against the partnership. . The learned counsel for plaintiffs 
concède this, but insist that it does not follow that his personal repré- 
sentatives may be sued in an action of law. It must be conceded that, 
unless the défendant Mills could hâve maintained an independent ac- 
tion against O. K. Eldredge or his executors upon the facts set out 
in the answer, it cannot set them up as a counterclaim. The right to 
sue the executors of Eldredge in North CaroHna being a question of 
practice and procédure, the lex fori controls. The statute provides: 

"In ail cases of joint contrnct of copartners in trade or others, sait may be 
brought against ail of any number of the persons maklng such oontract." lie- 
visal 1905, § 413. 

In Hanstein v. Johnson, 113 N. C- 254, 17 S. Ë. 155, Burwell, J., 
speaking of the right of a créditer of a copartnership to sue, says : 

"They are severally bound to him under the sta tûtes of thls state, in which 
ail contracts are joint and several, and plaintifC may sue any one or more of 
the partners as he wills." 

The North Carolina statute further provided that "no action shall 
abate by death, marriagè, or other disability of a party if the cause of 
action survive or continues/' and "Upon the death of any person, ail 
demands, whatsoever and right to prosecute any action or spécial pro- 
ceeding, existing in favor of, or against such person, except as herein- 
after provided, shall survive to, and against the executors, admin- 
istrators or collector of his estate." Révisai 1905, § 415. The learned 
counsel calls to our attention I-vCggat v. Leggat, 79 App. Div. 141, 80 
N. Y. Supp. 327 ; Ritcher v. Poppenhausen, 42 N. Y. 373 ; Hoyt v. 
Bonnett, 50 N. Y. 538; Spofford v. Rowan, 124 N. Y. 108, 26 N. E. 
350. The last-cited case sustains the contention of counsel, but it must 
be noted that it was decided in 1891 and prior to the act of 1897. He 
also calls our attention to the case of Walker v. Miller, 139 N. C. 448, 
52 S. E. 125, IL. R. A. (N. S.) 157, 111 Am. St. Rep. 805. The writer 
wrote the opinion in that case while a member of that court. We hâve 
examined it and find nothing involved in the . record, or said in the 
opinion, bearing upon the question presented hère. No question of the 
liability of copartners was presented. The sole question was regarding 
the power of surviving partners in closing up the business and dealing 
with its assets. The question of the liability of the représentative of a 
deceased partner was not raised. There was no attempt to enforce any 
demand against a partnership. The learned counsel for plaintiflf sug- 
gests that the Suprême Court of North Carolina hâve held in Dicker- 
son V. Wilcoxson, 97 N. C. 309, 1 S. E. 636, that the property of the 
Personal représentative of a deceased partner cannot be sold for part- 
nership debts. An examination of the record in that case shows that 
the only question raised upon the appeal or decided by the court was 
that in an action against an executor no exécution de bonis propriis 
could issue until the court f ound that the executor had assets applicable 
to the debt. Under the North Carolina. statute, a judgment against 
the personal représentative has no other effect than to fix the liability 
of deceased, and the amount of the debt, unless possession, by persona! 
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représentative; of assets, lîable to judgment, is alleged and fôund^ 
"the judgment shall be held mereîy to ascertaih the debt, unless the 
Personal représentative by pleading expressly admits assets." Code, 
1883, §§1469-1470. Hence the judgment against the plaintifïs, exec- 
utors of O. K. Eldredge, fixes no personal liability against them nor 
any lien orpriority in respect to the application of any assets they may 
hâve in hand of their testator. If thèy hâve assets sufficient to pay the 
judgment, or any part thereof, and so apply them, of course, in the 
settlement of the partnership âffairs, vi^ith the surviving partner, the 
amount paid by them on account of the judgment would be taken into 
account, but this is a matter with which défendants are not concerned. 
Conceding, however, that an action may hâve been maintained in the 
court of North Carolina against O. K. Eldredge, or his executors, for 
the cause of action set out against the partnership, the learned counsel 
insists that the same cause of action cannot be set up by way of 
counterclaim in this action. He urges his exception to the refusai of 
the court below to grant the motion, made at the conclusion of the évi- 
dence, "to strike out the counterclaim." This contention involves a 
number of other exceptions based upon the same proposition. Of 
course, if the counterclaim, for any reason, should not hâve been en- 
tertained, ail of the testimony offered in support of it should hâve been 
excluded. Several reasons are assigned to sustain this contention. We 
will deal with them in the same order in which they are presented in 
thebrief: 

First. That the facts set out as the basis of the counterclaim disclose 
a cause of action cognizable only in a court of equity. Under the North 
Carolina Code of Procédure, both légal and équitable défenses and 
counterclaims may be pleaded and set up in action founded on a légal 
cause of action., This is so becausethe; distinctions between actions at 
law and suits in equity are abolished and ail issues of fact are triable 
before a jury. Itis conceded that for well-settled reasons the practice 
in the federalcourts is otherwise, and an équitable counterclaim cannot 
be set up in an action at law. Scott v. Armstrong, 146 U. S. 499, 13 
Sup. et. 148, 36 h. Ed. 1059 ; Street's Fed. Eq. Prac. § 84. If, there- 
fore, plaintifïs' suggestion that the matter set up as a counterclaim is 
solely of équitable cognizance, his contention must be sustained. While 
it is true that courts of equity take jurisdiction in matters of accoUnt, 
where it is shown that a court of law, by reason of its modes of pro- 
cédure, cannot lafford complète and adéquate relief, it is clearly within 
the jurisdiction of a court of law to: hear and détermine matters of ac- 
count when such reasons do not exist. The mère fact that the relation 
between the parties is quasi fiduciary does not, in the absence of any 
complication of accounts, large nUntber of dealings, or the other élé- 
ments essential to equity jurisdiction, deprive them of going into a 
court of law for relief. The items hère are but few, the dealings simple 
and easily tried, upon either a few spécifie, or one gênerai, issue. 
While it may be that for technical reasons the action of assumpsit 
wôuld not lie, thé common law of action of account has not, so far as 
we are advised, been abolished, although not often resorted to. "It is 
not in every matter of account, cognizable at law, that the equity juris- 
diction will beiexercised; the gênerai rule being that a case is pre- 
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sented when the remédies at law are inadéquate." 3 Pom. Ëq. § 1430 ; 
Fidelity & Dep. Co. v. Trust Co. (C. C.) 143 Fed. 152. Without pursuing 
the discussion further, we do not doubt that it was compétent for the 
court to ent^rtain and try the counterclaim. 

Second. That the damages sought to be recovered are unHquidated, 
and therefore not the subject of a counterclaim. It is manifest that 
the measure of damages for breach of the contract of consignment or 
bailment is fixed and certain. 

Third. It is next insisted that the judgment against défendants is 
conclusive as to the merits of plaintifïs' claim against them, and it is 
not open to défendants to ofïer any matter of défense, objection, or ex- 
ception, which might or should hâve been interposed in the original 
action. This is conceded, but setting up a counterclaim does not violate 
that well-settled principle. It is a cross-action, and entirely independent 
of the plaintifïs' cause of action. "A défendant is not bound to as- 
sert a counterclaim in an action brought against him, nor will the plain- 
tiff's recovery bar a subséquent action on a cause of action which he 
might hâve set up as a counterclaim." Woody v. Jordan, 69 N. C. 189 ; 
Tobacco Co. v.'McElwee, 94 N. C. 435. The évidence offered in regard 
to the considération of the note, and the circumstances under which it 
was executed, ail of which was admitted in the reply, was not received 
for the purpose of showing that défendants were not liable on the note, 
but to show that the counterclaim was connected with the subject of 
the action. For reasons hereinafter stated, we are of the opinion that 
this was immaterial and harmless. 

Fourth. That the counterclaim "rests in tort," being grounded upon 
an alleged unlawful conversion of défendants' goods by the plaintiffs' 
firm. As we bave said, if the défendants' counterclaim was dépendent 
upon this theory, we should be compelled to déclare that there was er- 
ror because the allégation that the goods were converted by O. K. 
Eldredge is not supported by the évidence which shows that the goods 
were sold by the partnership! The authorities cited by the plaintiffs' 
counsel fully sustain their position. 

This brings us to an examination of the définition and classification 
of counterclaims by the Code of North Carolina (Révisai 1905, § 481). 
They are : First. "A cause of action arising out of the contract or 
transaction set forth in the complâint as the foundation of the plain- 
tiflf's claim, or connected with the subject of the action." Second. 
"An action arising on contract, any other cause of action arising also 
on contract, and existing at the commencement of the action." 

It seems that the cause was tried upon the theory that défendants' 
counterclaini fell within the définition of the first class. It must be 
conceded that, for manifest reasons, the défendants would encounter 
serious, if not insurmountable difficulty, in sustaining this theory. 
The only "cause of action" or "transaction" set out in the complâint 
as the foundation of the plaintiff's claim is the nonpayment of the 
judgment alleged to hâve been recovered by him against défendant. 
The jury having found that no valid judgment was rendered, destroyed 
the plaintiff's cause of action; hence, défendant could bave no "cause 
of action" or "transaction" arising out of the "causE of action," "con- 
tract," or "transaction" upon which plaintiffs claim was founded. 
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Dâvisoh y.i'Lând Co., 121 N. C. 146, 28 S. E: 2«6. It is évident from 
an exatniàation of thé décisions bearing upon this class of counter- 
claîrns'that'théy are only ftïaintainable in an action in which the plain- 
tiff makes out his cause of action. Priof to the eliactment of the Code 
of Civil Procédure, the same facts were available by way of set-off 
or recoupment, but only tb the extent of defeating the plaintiff's cause 
of action. : For an intëresting discussion of the subject, see Dushane 
V. Benedict, 120 U. S. 630, 7 Sup. Ct. 696, 30 L. Ed. 810, where a re- 
viewôf thé' décisions is made by Mr. Justice Gray; Pomeroy, Rem. 
& Remédiai Rights, 755 et -seq. Again, it is not clear that it can be 
said that the breach of contract in the sale of the goods by Eldredge, 
Lewis &Cô. "arose out" of y or was "connected with," the exécution of 
the noté to O. K. Eldredge or the contract to ship the goods to El- 
dredge, Lewis & Co. As to this, however, we are not called upon to 
express an opinion. 

Thèse difficulties disappear when we deal with the counterclaim as 
coming withîà the second class. If We are correct in the conclusion that 
défendant thé cotton mills had existing at the commencement of the 
action; an independent cause of action against O. K. Eldredge arising 
on or outfof contract, there can be no doubt of its right to set it up by 
way of cross^action, and, if sustained by proof, recover the amount 
thereof withoutany référence to the resuit of plaintiff's cause of action. 
It is held by the Suprême Court of North Carolina inAdams v. Bank, 
113 N. C; 332, 18 S. E. 513, 23 L. R. A. 111, that, in action by a part- 
ner for a debt due him individually, the défendant can set up as a coun- 
terclaim a debt due by the partnérship.' 'This décision bas been cited by 
the court with àpproval. In othêr jtirisdictions the contrary bas been 
held. 25 Am. & Eng. Enc. 5'78,- Elliott v. Bell, 37 W. Va. 384, 17 S. 
Ei 399. The test seems to te' whether the^ cause of action set up is 
tipoh a joint or a joint and îseveral contract. We are of the opinion 
tnat the court below was not in error ih refUsing to grant the motion 
to strike out the counterclaim; This ruling disposes of several as- 
signments of error. The reason assigned^ for many of the exceptions 
to the admission iof évidence tendingto sustain the counterclaim is 
that it is "not matérial, relevant or Compétent upon the pleadings and 
issues arising thereon, and: whether a several judgment could be 
réndered against the plaintiff if "this action were btought against him 
by défendant. If so, the 'Satriè cause of' action may be set up as a 
Counterclaim in this action fof'àiiy pyrpoSe,this being an action brought 
by the plàintiffg' testator, individually -on a judgment obtained by him 
against them,' 'in the' Supreawei Court of the county of New Ybrk. 
Tîiésé assignmetits iof errot, ;in view of i what we havè said, cannot be 
sustained. Whilehôtassignêd for thati reason, counsel insist that it 
-viras error toperîïiit^ the defendàiït Sttiith to testify that O. K. Eldredge 
shdWèd him 'a'^stâtenient shoiv'iiig thé fïumber of yards of gdods on 
4làhd'arid thé àittôunt due tbé:iptonership;<fthat it wâs in his handWrit- 
ing'âftdtallied with: the bobks Ofthe cottoti mills; that this constitutëd 
à' transaction of communication' between Smith and Eldredge. It Was 
clearly compétent f Or 'Smith tb say that a statement shown him was 
in the handwritin^ bf O. K.EMïedge, and that it ^ corresponded with 
the books of the: Mills. Thisf':w£ts'.iiot a transaction. Smith says that. 
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when the statement was handed him Mr. West, one of the partners and 
Mr. Oliver, the bookkeeper, were both présent, and the principal part of 
the conversation was with Mr. West. They were alive at the time of 
the trial. The only material facts to which Smith testified was as to 
the written statement. We find no réversible error in the rulings of 
the court below in respect to tha admission of évidence. The issue sub- 
mitted, while not strictly responsive to the pleadings, presented to the 
jury contrasted questions of fact and the findings, taken in connection 
with the pleadings, enabled the court to render a judgment determina- 
tive of the rights of the partners. We hâve examined the charge of 
the court below, and find no error prejudicial to plaintifïs. While the 
case was tried upon a theory différent f rom that which we think correct, 
the same resuit has been reached and substantial justice donc. 

We hâve given the records and brie f s a careful considération, and 
are of the opinion that for reasons statëd the judgment should be af- 
firmed. 



UNITED STATES v. BAGNELL TIMBER CO. 
(Circuit Court of Appeals, Eightli Circuit. Mardi 5, 1910.) 

No. S.O.jO. 

1. Public Lands (§ 13*) — Illégal Cuttikg and Removal of Timbeb— Ac- 

tion FOR Conversion — Bona Fide Purchasek. 

In an action by tlie United States to recover the value of timber un- 
lawfully eut from public lands and alleged to haVe been converted by dé- 
fendant, It is not a défense that défendant purchased the timber in good 
falth from the person who eut and removed it ; his title beiug no better 
than that of hls vendor. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § IG; Dec. 
Dig. § 13.*] 

2. Public Lands (§ 114*) — Patents— Relation. 

A patent issued on a homestead entry relates back to the tinie of the 
entry only. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 315; Dec. 
Dig. § 114.*] 

3. Public Lands (§ 35*) — Homestead Entbies— Occupancy Bebobe Entrt— 

"Squatter." 

One who takes possession of a tract of public land with a view to be- 
eoming an entrynian under the homestead law. except as to (lie liinited 
statutory time allowed hlm precedlng actual entry at the liuid office, Is 
a mère "squatter" having no rights in the land as against the governmeiit 
or others. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 76; Dec. 
Dig. § 35.* 

For other définitions, see Words and Phrases, vol. 7, p. 6619. 

Rights acquirèd by homestead settleuients and entrles, see note to Mc- 
Cune V. Èssig, 59 C. C. A. 434.] 

4. Public Lands (§ 40*) — Rights Acquirèd by Occupancy— Existing Un- 

CANCELBD EnTRY. 

So long as a homestead entry of public land, valid on its face, remain-. 
of record, no entry can be niade by another, and no rights can be ac- 
quirèd by occupancy, even thougli there has been au actuai abaudoumeut 
by the homestead eutryman. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 100^-102; 
Dec. Dig. § 40.*] 

*For other cases see same toplc & | ntjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



5. PU;BI.):jO I/ANDS.(§ 13*)— Illégal CTJarosaoF Timbeb— Abanpone^) HoiiE- 

,. 'eiàlpi.,.: ' ,, .. ., ' ' ■ ..' 'r" '■ . '^ - ", . ' , ': 

■ in ttii action by tliëUïiitéçl .Stktèë't:<>^eèoVer for tiœbei- takén from a 
tract of publie lùfid' àt thç time côvërefl Bya homestead entïy Whleh had 
4n faet been: abandooecl aM was afterwand : rellnquished, it Is not a de- 
; (ense tliat the land was pX tbe time ,of tbe trespa^s occijpied by another, 
\*^hQ a;fter tbe relinquisiiment flled and perfected a bomestead entry 
theteon. '' /' ' ' ' • 

, [Éd. ':^'ote.— For otber cases, see Public Lands, Dec. Bl^. § 13.*] 
Adarçîs, Circuit Judge, dlssenting. , ' . < « • i 

In.Errdr to the Circuit Court of the United States fôrthe Eastern 
Distribt.df Missouri. ■•,' ;,i <; 

Action by the United States against the Bagnell Timber Company. 
Judgment for défendant, and plaintiff brings error. Retersed. 

Trumah P. Young, Asst. U. S. Atty. (Henry W. Blo.dgétt, ' cri the 
brie f); for the United States. 

Byron F. Babbitt, for defendant^in error. 

Before HOOK and ADAMS, Circuit Judges, and McPHERSON, 
District Judge. ' > r 

SMITJH kcPHERSON, District Judge. This is an action by the 
government to recover of the défendant the vakie of timber taken f roni! 
160 acres of land within the state of Arkansas. There was an amended 
pétition in two counts, one of which charges that défendant did will- 
fully and urilawfulïy eut and take from; the land certain timber, con- 
verting the same into railro.ad ties :of the value of $313. The other 
count charges that one Somers unlawfully eut from the land certain 
timber and the same was converted into railroad ties, and that défend- 
ant appropriated the same to its oWn use and of the same value as 
stated in the iirst count. From the pleadings it appears that May 35, 
1897, one William J. Davis entered the land under the homestead laws, 
and he took possession under said entry, which entry remained in force 
as evidenced by the records until April 8, 1904, when Davis filed at the 
proper United States Land Office bis relinquishment to said lands. 
August 36, 1905, one Robert G. Martin formally entered the land un- 
der the homestead law, and October 8, 1907, the proper United States 
officers issued a patent in the name of the government to Martin for 
the lands. 

Paragraphs 3 and 4 of the answer to the first count are to the effect 
that Davis abandoned and deserted his homestead during the year 1898 
and never since occupied the same ; that he filed his relinquishment 
April 8, 1904. Further, the answer recites that in 1902, after the 
abandonment by Davis of the homestead, Robert G. Martin actually 
settled in good faith upon the lands as a homesteader and was in 
actual possession thereof and engaged in improving the same at the 
time of the alleged trespass ; and that August 26, 1905, subséquent to 
the abandonment' by Davis, and after Davis had formally relinquished 
the same, Martin entered the land as a homestead at the proper United 
States Land Office, and in October, 1907, received his patent. It is 
further recited that défendant is engaged in the business of buying and 

*For other cases see same topic & % number in Dec. &, Am, Digs. 1907 to date, & Rep'r Indexea 
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selling and dealing in railroad ties, and'was sb togaged during the 
year 1903; that between February 1, 1903, and October 31, 1903, de- 
fendant purchased from the sàid Sottiers thc said railroad ties, which 
défendant is informed and believes were originally eut from said home- 
steâd by divers persons to the défendant: unkaiown; that the défendant 
purchased the samé froiri Somêrs in good faith, without any knowl- 
edge on defendanf's part as to the traCt or tracts of land from which = 
the said ties were originally eut and taken; and that défendant itself 
did not eut or take any of the timber or ties from thé said homestead 
quarter section. 

To said paragraphs the government filed a demurrer, which was by 
the court overruled. 

The answer to the second count is substantially like the answer to 
the first count, except that the answer is not dividèd into paragraphs. 
But likè récitals are made as a défense to the second count, which were 
assailed by a motion to strike out. This motion was by the court over- 
ruled. 

The government declined to plead further, whereupon judgment 
was rendered in favor of the défendant, and a writ of error was sued 
out to reverse the judgment. 

As to défendant being a good-faith purchaser, nothing further need 
be said than to call attention to the case of Woodenware Company v. 
United States, 106 U. S. 432, 1 Sup. Ct. 398, 27 h. Ed. 230, where 
the measure of recovery is fully established; the wide différence be- 
ing as to whether the timber was inadvertently eut, or was taken by 
willful trespass, and holding that a défendant purchaser stands in the 
shoes of his vendor. 

This action was brought February 5, 1908. Martin obtained his 
patent October 8, 1907. August 26, 1905, Martin formally entered the 
lands as a homestead by filing his entry at the proper land office. May 
25, 1897, Davis entered the land and lived thereon for a time, when 
he abandoned the same and never has resided thereon since. He filed 
his formai relinquishment April 8, 1904. The alleged trespasses were 
committed in the year 1903, at which time Martin was on the land. 

This action was brought after the lands had gone to patent to Mar- 
tin. It will also be seen that the trespasses were at a time when the 
entry of Davis was in apparent force, as shown by the records, but at 
a time when in fact Davis had abandoned the lands, and at a time when 
Martin was in possession, but more than a year before Martin had filed 
his entries. It is not made to appear hôw it was that Martin secured 
his patent wifhin about two years after having made his entry. Pos- 
sibly he had been a soldier in the Civil War, and was allowed to hâve 
the déduction from the five years, of the time of his military service. 
Possibly he elected to pay the government for the land. Possibly the 
patent was issued under a mistake of law. Thèse things are only mat- 
ters for surmise. The court below evidently held that Martin's patent 
related back to the time that Martin went on the land, and not to the 
time that he filed his entry at the district land office. And this is the 
question for décision by this court. 

To enter land under the homestead law one must make an affidavit 
as to his âge, that he is the head of a family, that the application ii. 



madeira' g(Jod;lajtH::and>fQr; his own use; and not forthe bentfit of an- 
other.itbat.hiÇ wÙlfaithfulïy-CQmpiy with the requirements of the lavy 
as to settlementi resiçlèpce, and cultiyatiqn, and mus,! m^ke payments 
of, the statutory fee^i and Ho patent, sha^Ubegivet^ untilthe expiration 
of five years, and; then Oïily upon proof that he bas resided upon the 
land for five years' preceding. If it is proved that a person bas aban- 
dôned, his' land for more than six mo^ths, tîie land shaïliupon due pro- 
ceedmgsiitoad revçrt to thegoyernment; or, if he filçs a written re- 
linquishment, without ;prôceedings , the ■ jand reverts to ; thé government. 
It is provided by stattite that one who settles upon the pubhc land shall 
beîallowed ithe.same tiûie to filehis; hPOTCstead application and pro- 
cure bis original entry as is allowed to settlers under.jthe pre-emption 
lawSjianéhis entry shallrelate bacU to the date of the settlement of the 
same ap: if ;he settled under the pre-emptipn laws. Section 2264 of the 
RevisedStatutes, with référence to settlements undçr the pre-emption 
laws^^rîequirés that a person .shall Mvithin .30 days afteij tlje date of bis 
settlement on the land file with the district land office a written state- 
merrt'dfescrihing the land. artd declaring his intention to çlaim under the 
pre-emption laws, and. shall .withiïi 12 njonths thereafter .make proof 
of the payments required, failing in which the la^id shall be subject to. 
entry byiandther.f'' ■ ■ : :■.:■;:::',■:, 

From tbé.fforegoing it will be seen; that the pre-empti<?n laws were 
distinguiishéd îrom the homestead laNys; by the fact thsit the homestead 
laws do nototfnteraplate an actual occupation of the land prior to the 
filing of:!the original entry; wherëas,, the pre-emption laws did con- 
templateian actual occupation prier to the filing of the claim. Under 
the pre-emption laws the party was required to make .bis claim within 
30 dâysj'after Ihedâte ôf his occupanCyof the land; and within one 
year tberèafteti was -required to make final proof and payment, failing 
in which- tholândbecame gOvernment prôperty. ,:!,!'; 

The doctrine of relation .is frequéntly applied both as to public 
lands, and as to contracté and deedsbetween individual* grantors and 
grantees. tThis: doctrine is nothing , more than thiat,' where différent 
things are to ibe done bef ore the fitlé passes, such title when it does 
pass shall 'be ladjudged to hâve passëd' at the time when the first act 
netessary toacquire the title was brought about. But by the doctrine 
of relation, the" title is never adjudged ta bave passed at a time prior 
to the first légal Istep, or the first act done in the chain of acts ripening 
into an àctuaJ;éonveyance. Wheire the ; prelimihary steps bave- been 
taken to aciquii-e the title to public lands, the government htilds the same 
in trust for' the; claimant. And whenthe patent isiiacqùired, the pat- 
entée takés titlte;as:of the date of his entry; but; failing to secure his 
patent, thç |;oTernment will be deemed to bave been the owner abso- 
lute during'all of' :the time. 

The case of United States v. Détroit Timber & Lùmber Company, 
131 Fed. 668, 67 C. C. A. 1, was before this court. And the Suprême 
Court of thé United States hadthe same case, as reported in 200 U. 
S. 321, 334,!385, 26 Sup. Gt. 282, 286 (30 L. Ed. 499), in which Justice 
Brewer said: : , ; ; : 

"It is sufftcllilti'to Say that by the doctrine of relation the patents when is- 
siied beoameJopeï'atlve.as of the dates of the entrles." ! 
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That expression states the law tersely, but with accuracy. One who 
takes possession of a tract of land with a view of becoming an entry- 
man under the homestead law is a mère "squatter," except as to the 
limited statutory time allowed him preceding actual entry at the land 
office, and except during that brief statutory time he has no rights 
whatevér that either the government or any other person is bound to 
respect. Any other person could file his entry by making the requisite 
proof and paying the statutory fées, and would hâve ail the -rights un- 
der the homestead statute which, folio wed by possession and a compli- 
ance with the law, would carry the land to a patent to him. And the 
cases çited in the opinion by the Suprême Court do not leave much 
further to be said. 

Martin could take no légal steps to acquire this land under the home- 
stead or any other statutes until the entry of Davis was out of the way. 
There cannot be two dispositions covering concurrent time by the gov- 
ernment of the same tract of land. While one grant legally or equit- 
ably is outstanding, a second grant cannot be made. Thus it was held 
in the case of Whitney v. Taylor, 158 U. S. 85, 15 Sup. Ct. 796, 39 
L,. Ed. 906, where there had been a pre-emption claim recognized on 
the land in controversy, which was subsequently canceled, and thèse 
lahds were within thé limits of a railroad grant, that before this can- 
cellation of the pre-emption claim the lands were not subject to a fur- 
ther grant. But it was held that the subséquent cancellation of the pre- 
emption claim which was subséquent to the railroad grant caused the 
land to revert to the government, and again became a part of the public 
domain. 

In the case of Hastings & Dakota R. Co. v. Whitney, 132 U. S. 357, 
10 Sup. Ct. 112, 33 L. Ed. 363, it was held that : 

"So long as a homestead entry, valicl upon its face, remalns a subsisting 
entry of record whose legality has Vieen passed upon by the land authorities. 
and thelr action remalns unreversed, It Is such an appropriation of the tract 
as segregates it from the public domain, and preeludes it from a subséquent 
grant by Gongress." 

After reviewing several authorities, Justice Lamar, speaking for the 
court, said : 

"In the llght of thèse décisions, the almost unlform practice of the depart- 
ment bas been to regard land, upon wliich an entry of record yalld upou Its 
face has been made, as approprlated and wlthdravvn from subséquent home- 
stead entry, pre-emption settlement, sale, or grant until the original entry be 
canceled or deelared forfeited; In which case the land reverts to the govern- 
ment. as part of the public domain, and becomes agaln subject to entry under 
the land laws." 

In the case of Bardon v. Northern Pacific R. Co., 145 U. S. 535, 
13 Sup. Ct. 856, 36 L. Ed. 806, it was stated that at the time of the 
grant of the rail way company pf July 2, 1864, the land had been segre- 
gated from the pubhc domain by a pre-emption claim, and subséquent 
to July 3, 1864, the pre-emption claim was canceled. It was held that, 
by reason of the subséquent cancellation of the pre-emption claim, ail 
the lands revert to the govérnrnent and do not pass to the railway com- 
pany by its grant. 

So that at the time of the alleged trespass in this case the govern- 
ment' owned this tract of land, subject onlyto the possibility that the 
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■entry .of Davis would ripen întd a patent. Subséquent' to tKe trespass, 
the: Davis entry was canceled by, the filing of his own voluntary re- 
liijquishment. Until that vi^as done under the authorities, above cited, 
Martin could take no légal step to gain a foothold on this land, and he 
coiild do no act until the cancellation of the Davis entry that could 
possibly later on ripen into a patent to him. ■■'■• 

, Some of the cases cited by deîendant's counsel will be notieed. 

United States v. Blendauer (D. C.) 123 Fed. 703, was decided on the 
circuit. The point decided was that the défendant in possession with 
the purpose of homesteading, but prevented f rom filing his déclaration 
by tbe fault of the officers of the government, should ; receive protec- 
tion. 

Tarpey v. Madsen, 178 U. S. 215, 20: Sup. Ct. 849, 44 L. Ed. 1042, 
avails nothing hère. ■ What was in that case decided waâ : 

• '"'The right of one who has actually occupled public land, with an Intent to 
make a homestead or pre-emptlon eiitry, capnot be defeated by vhe mère lack 
of a place In whlch to make a record of his Intent." 

But.it was likewise held that, if one could file the entry, then the 
record thereof is the only évidence' for considération. 

Sturr V. Beck, 133 U. S. 541,10 Sup. Ct. 350, 33 X. Ed. 761, holds 
that: . ■ ' 

"A clalm of the homestead settlèr, snch as Smlth's, Is Inltlated by an entry 
of the land, which is effected by màking an application at the proper land of- 
fice, fllïng the affldavit and payiag the amounts required by sections 2238 and 
2290 of the Eevised States." i 

And the holding was further that the patent would relate back to 
the entry. * 

Maddox v. Burnham, 156 U. S. 544, 15 Sup. Ct. 448, 39 L,. Ed. 527, 
is covered by the syllabus, which reads : 

"In the year 1866 the mère occupation of public land, with a purpose at 
eome subséquent time of entering it for a homestead, gave the party so occupy- 
ing no rlghts." 

In Ard v. Brandon, 156 U. S. 537, 15 Sup. Ct. 406, 39 L. Ed. 624, 
it was held that occupancy with the intention to pre-empt, although 
denied that right by the land office, gave him an equity. 

Trodick v. Northern P. R. Cp., 164 Fed. 913, 90 C. C. A. 653, was 
with référence only to unsurveyed lands, and the right of one in oc- 
cupancy who was given by stattite three months after the survey was 
made and filed in which to file his entry. It was held that such oc- 
cupancy would prevent the lands from passing by the grant to the rail- 
road company. 

Moss v. Dowman, 176 U. S. 413, 20 Sup. Ct. 429, 44 L. Ed. 526, 
was a case carried from this court as reported in 88 Fed. 181, 31 C. C 
A. 447. The point to that case was. in the fact that there was an entry 
of record. Another party was in possession. A third party procured 
the relinquishment of the first party, and then filed his entry. It was 
held that the second party in possession would prevail as against the 
third party. 

The case of Teller v. United States, 117 Fed. 577, 54 C. C, A. 349, 
decided by this court, throws but little or no light on the case at bar. 

»U. s. Comp. st. 1901, pp. 1367, 1Î89. 
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Ail that can be claimed is tliat in that case it was held tliat, when the 
party made payment for his lands, his title would relate back to his 
entry made of record. 

It seems clear that it should be ruled in this case that for a trespass 
long time prior to the entry of Martin créâtes a cause of action in favor 
of the government, and the mère fact of Martin's then possession is 
no défense. And it should be kept in mind that this is not a con- 
troversy betvveen Martin and some entryrrlan. To hold that trespassers 
and their vendees can plead the doctrine of relation back for more than 
a year prior to an entry which ripens into a patent is to throw the public 
lands open to squatters, and to change the spirit of the homestead laws 
in ail of its beneficence, to a cloak for depredators. 

The judgment of the Circuit Court is reversed, with directions to 
sustain the demurrer of the government to paragraphs 3 and 4 of the 
answer to the first count of the amended pétition, and to sustain the 
motion to strike out like allégations in the answer to the second count. 

And it is so ordered. 

ADAMS, Circuit Judge, dissents. 



THADDEUS DAVIDS CO. v. DAVIDS et al. 

(Circuit Court of Appeals, Second Circuit. April 18, 1910.) 

No. 200. 

Tbadk-Marks and Tbade-Names (§ 43*) — Mabks Entitled to Registbaiion 

— CONSTBUCTION OF StaÏI/TE— PERSONAL NaMES. 

Trade-Mark Act Feb. 20, 1905, e. 592, § 5, 33 Stat. 725 (U. S. Comp. 
St. Supp. 1909, p. 1278), excepta certain marks from those which niay be 
registered as trade-marks thereunder, including any "mark which con- 
slsts merely in the name of an Individual, flrm, corporation or association 
not written, printed, impressed or woven in some particular or distinctlve 
manner or in association with a portrait of the individual. * * « pro- 
vided, further, that nothing herein shall prevent the registratlon of any 
mark • * * which was in actual and exclusive use as a trade-mark of 
the applicant or his predecessors from whom he derived title for ten years 
next preceding the passage of this act." Held, that the purpose of thft 
proviso was to permit the registratlon of marks not amounting to techni- 
cal trade-marks where they had been excluslvely used as such for more 
than 10 years and in which the user had thereby acquired property rights, 
even though withln the prohibited classes, unless contrary to public pol- 
icy, as containing immoral or scandalous matter, etc., and that a Per- 
sonal name which had been so used as a trade-mark for more than .10 
years was entitled to registratlon and protection thereunder. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
nig. § 43.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Thaddeus Davids Company against Cortland 
I. Davids and another. Decree for défendants (165 Fed. 792), and 
complainant appeals. Reversed. 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'i Indexes 
178 F.— 51 
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;Tlj,eMVallegeSi In substance: , 

'0 xnat'1;Iiè eomplalnant Is, ànil (or pany years bas been, the owner of a 
tiàdè4hai*'nsed In Interstate commerce. 

(2)^ That In 1906 the complainant duly appUed for the registration of said 
trade-mark in thp Patent OfBce under Trade-Mark Act Feb. 20, 1905. 

(3) That a certlflcate of registration was duly issued to the complainant 
Wtàah. ÎS made profert Of [fey thls certlflcate it appears that the alleged trade- 
maïKcohslsts of the Word "Davids'"]. 

(4) Thàt saiâ trade-mkrk had been actually and excluslvely used by the 
complalna# ftnd Its predecessors in business as a mark to distlngulsh tbeir 
goods fpr more than 80 yeaps prior to sald registration. 

(5) Tbsit the défendants bave Infrliiged sald trade-mark. 

Thé BlU àlso çontalns allégations of linfair compétition; but, as the com- 
plainant and the défendant. are citlzens oï the same state, It was conceded that 
those allégations could not, in themselves, make ont a case within the juris- 
dictlonof the court. 

Thé défendants demurred to the blll ûpon the gronnd, prlmarily, that the 
alleged teglstered trade-màrk was invalid. Tbe défendants also demurred to 
thé t/rtcféta for relief. 

W.'P. Pireble, Jr., for appellant. 
Emerson R. Newell, for appellees. 
J. Edgar Bull, amicus curise. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). It is 
manifest at the outset that the personal name "Davids' " is not a valid 
common-law trade-mark. It is also clear that its registration would 
hâve given it no validity as a fegistered trade-mark under Trade-Mark 
Act March 3, 1881, c, 138, 21 Stat.,503 (U. S. Comp. St. 1901, p. 
3401). In Howe Scale Co. v. Wyckoff, Seamans & Benedict, 198 U. 
S. 118, 134, 25 Sup. Ct. 609, 612 (49 L- Ed. 972), the Suprême Court 
said: 

"But ît is well settled that à personal name cannot be exclusively appro- 
pria ted bjr any one as against others havîng a right to use it; and, as the 
name 'Kemlngton' is an' ordlnary faniiiy Surname, it was manifestly inca- 
pable of exclusive appropriation as a valid trade-mark, and its registration 
as such could not in lïself give it validity." 

If, thèni the name hâve validity as a registered trade-mark, it is by 
virtue of the provisions oif section 5 of Trade-Mark Act Eeb. 20, 1905, 
■c;592,, Sâ.Stai;. 725 (U. S, Comp. St Supp. 1909, p. 1278). This sec- 
tion is printed in full in the footnote,i and the lO-year clause thereof, 
upon which the complainant relies, follows : 

"And pro'ï^ded furthèr, that nothing herein shall prevent the registration 
of £iny rnatk used by the applicant or bis ptedecessors, or by those from whom 

1 Sec. 5. That no mark by which thé goodsi of the owner of the mark may be 
distinguished from other gobds of the same class shall be refused registration 
as a trade-mark on aecount of the nature of such mark, «nless.such mark — 
(a) Oonsists of or comprises Immoral or scandalous matter; (b) eonsists of 
çircomprifees^the-flag, or eoât of arms, or other Inslgnia of the United States, 
or any simulation thereof, or of any state or munlcipality, or of any foreign 
.nation: Provided, that trade-marks which, are Identical With a registered or 
known trade^ihark owned and In use by ànother and appropriated to merchan- 
dise of the same descriptive propertieS, or whleh so nearly resemble a regis- 
tered or known trade-mark owned and in use by another, and appropriated 
to merchaudise of the same descriptive properties, as to be likely to cause con- 
fusion or mistake in the mind of the .public, or to deceive purchasers, shall 
not be registered: Provided, that no mark, which consista merely in the name 
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title to the mark Is derlved, In commerce wlth forelgn nations or among the 
several states, or wlth Indian tribes, whlch was In actual and exclusive use as 
a trade-marli of the applicant or his predecessors from whom he dei'ived tltle 
for ten years next precedlng the passage of thls act." 

The complainant bases its claim upon this provision and allèges 
specifically that the name in question was a mark which had been actu- 
ally and exclusively used by it and its predecessors as a trade-mark 
for more than 10 years next preceding the passage of the act. 

The first question, then, is whether a name must be valid as a 
technical trade-mark to come within the 10-year clause. If this be so, 
the clause has no force or effect. Technical trade-marks are entitled 
to be registered under the act regardless of length of use. The owner 
of a valid common-law trade-mark may register it any time, and he has 
no greater or less privilège on account of its long use. 

There is no necessity for thus construing the 10-year clause so as 
to render it ineffective. In our opinion there is a distinction between 
the words "mark" and "trade-mark" as used in the clause. It pro- 
vides that nothing shall prevent the registration of any "mark" used as 
a "trade-mark" for more than 10 years. The évident purpose is to 
permit the registration of marks net amounting to technical trade- 
marks but which hâve been long used as such. This is indicated not 
only by the language of the clause itself, but by the histoty of the 
passage of the act through Congress. We f ully approve the f ollowing 
language of the Court of Appeals of the District of Columbia in the 
case of In re Cahn, Belt & Co., 37 App. Cas. (D. C.) 173, 177 : 

"While this act provided generally for thé registration of trade-marlis, the 
flfth section expressly prohllilted the reeistratiou as trade-marks of immoral 
or scandalous matter and public insignia. Tlie last proviso of this section 
which was in the bill when it passed the House of Représentatives was amend- 
ed In the Senate by twlce substituting the word 'marlv' for the word 'trade- 
marlî' and tn Inserting in lieu of 'and lawful' the word 'exclusive.' It is clear 
to us that thèse changes were made for the purpose of perniittiug the reg- 
istration of màrlis which were not trade-marlïs, but which had been actua]I.v 
used as trade-marlis by the applicants or their predecessors, from whom they 
derived tltle, and In which the user had acquired property rights for more 
than 10 years next preceding the passage of the act. 

■'The last proviso of section 5, as amended and passed, was not Intended to 
provide for the registration of technical trade-marlis, for such marks had 
been cared for elsewhere in this act." 

See, also. In re American Glue Ce, 27 App. Cas. (D. C.) 391. 
Looking at the question from another point of view, it would seem 
that Congress in the 10-year clause recognized the principle, so often 

of an indivldual, firm, corporation, or association, not written, printed, im- 
pressed, or woven In some particular or distiuctive manner or in association 
wlth a portrait of the indivldual, or merely in words or devlces which are 
descriptive of the goods wlth which they are used, or of the character or qual- 
ity of such goods, or merely a geo^aphleal name or term, shall be registered 
under the terms of this act: Provided further, that no portrait of a living in- 
divldual may be registered as a trade-mark, except by the consent of such in- 
divldual, evldenced by an instrument in wrlting: And provided further, that 
nothing hereln shall prevent the registration of any mark used by the appli- 
cant or hls predecessors, or by those from \Vhom tltle to the mark Is derlved, 
in commerce wlth foreign nations and among the several states, or with In- 
dian tribes, which was in actual and exclusive use as a trade-mark of the ap- 
plicant or his predecessors from whom he derlved tltle for ten years next 
preceding the passage of tliis act. 
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statçd by the courts, that words which throagh association with prod-. 
uets hâve acquired secondaty riiëaiîings will be protected although 
riot amounting to technical trade-mafks, aiid intended to permit their 
registration under certain conditions. ' 

The- actinakes a mark actually 'àtid exclusively used the requisite 
period èntîtiedi ta registration as â' trade-mark. And ' if it is entitled 
to registration iti s entitled to prôtettion. We are unable to appreciate 
the distinction sought to be drawn by the défendant bètween the right 
to register a tï^adë-mark atld the right to protect it. 

If thén wé were considering the name "Davids' " in relation to the 
lO-'year clause alone, it would seem clear that it cornes within its pro- 
visions. The nâme is not a valid common-law trade-mark; but the bilî 
allèges that it is a mark which has for many years been âctually and 
exclusively used by the complaihaht as a trade-mark. The 10-year 
clause cannot, however, be separated f rom the ôther provisions of the 
fifth section, which prohibit the registration of certain classes of marks. 
One possible interprétation of the clause is, therefore, obvious. It may 
authorize the registration of marks used for the lO-year period pro- 
vided they are not marks the registration of which is prohibited by 
other clauses of section 5. This seems to hâve been the interpréta- 
tion placed upon the clause in the Càhn Case already referred to. The 
court said: 

"The section had prohibited the registration of immoral or scandalous mat- 
ter and public Insignia as trade-marks, no matter how long the same had been 
before registered, and the proviso oniy extended the right of registration to 
marks not within either of the prohibited classes, if such marks had been in 
actual and exclusive use as a trade-mark during the 10 years next preceding 
the passage of the act. 

"The 10-year proviso In no wise relates to the applicants' trade-mark for 
whisky, for the proviso relates only to marks which are not technical trade- 
marks. Among such marks, the two classes prohibited by the section were 
not saved by the proviso, and only such marks not prohibited by the section 
as were in actual and exclusive use for 10 years as a trade-mark were to be 
admitted to registration. 

"The act permitted the registration of ail trade-marks not within the pro- 
hibited classes. It is plain .this provisp in extending to marks not technical 
trade-marks the right to registration, intended to confine the marks permitted 
registration to such as would be legltiœate trade-marks under this section." 

Now a proviso of section 5 prior to the 10-year clause is as follows : 

"Provided, that no mark which consists merely in the name of an individual 
flrm, corporation or association not wrltten, prlnted, impressed or woven in 
some particular or distinctive manner * * * shall be registered under 
the terms of this act." 

In view of the numerous décisions holding that a surname cannot be 
à vaHd trade-m^rk — of which law this proviso seems to be declaratory 
— we see no ground for the contention that it refers only to the full 
name of an individual or fîrm. If then the Cahn décision be followed 
and broadly applied, it would resuit that the registration of the name 
"Davids'," being prohibited by the proviso of section 5, was not en- 
titled to registration under the 10-year clause. And were it possible 
to give any practical efïect to the 10-year clause by so doing, we should 
be strongly inclined to this conclusion. The difficulty is that such in- 
terprétation of the section gives practically no efïect to such clause. 
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As already shown, the clause is ineffective when applied to technical 
trade-marks because they are entitled to registration irrespective of 
the length of use. As will be shown, it is practically ineffective if it 
is applied only to marks used as trade-marks the registry of which is 
not prohibited by the différent provisos in section 5. This section pro- 
vides that the following marks shall not be registered : (a) Marks 
comprising immoral or scandalous matter ; (b) marks simulating flags 
and coats of arms ; (c) trade-marks identical with or resembling those 
used by others; (d) marks consisting of the names of individuals, 
fjrms, etc., when not printed in a distinctive manner; (e) marks de- 
scriptive of the character or quality of the goods with which they are 
used ; (f) marks consisting of geographical names or terms. 

With the exception of the iirst three classes, this seems to be a 
fairly complète list of those marks which manufacturers and dealers 
use in connection with the sale of their goods and which the courts 
hâve held not to constitute technical trade-marks. Manifestly if the 
10-year clause does not apply to any of thèse classes of marks, there is 
practically nothing left for it to operate upon. 

In our opinion, an interprétation of the act which renders the 10- 
year clause of no practical effect should be avoided unless absolutely 
necessary. Undoubtedly public policy would prevent the registration 
as trade-marks of marks consisting of immoral or scandalous matter 
or of flags or coats of arms. It may well be that the same principle 
would prevent the registration of trade-marks simulating those used 
by others. But with respect to names, descriptive words, and geo- 
graphical terms, we are of the opinion that the proviso prevents their 
registration if they hâve been in use for less than 10 years, but that 
the 10-year clause entitles them to registration if they hâve been actu- 
ally and exclusively used for more than that period before the passage 
of the act. 

For thèse reasons we are unable to broadly apply the language 
of the Cahn décision to the présent case. The bill follows the lan- 
guage of the statute and expressly allèges the actual and exclusive use 
of the mark for the required period. Thèse allégations standing as 
true upon the demurrer, we reach the conclusion that it is not well 
founded. We aiso reach the same resuit with respect to the spécial 
demurrer to the prayers for relief. 

Of course the complainant is not entitled to recover the damages 
prescribed by the trade-mark act unless it has given notice of the 
registration as required by the act. But this is a suit in equity in 
which the damages claimed are merely incidental to the équitable relief 
demanded, and we are not prepared to hold that it would be impossible, 
■under any circumstances, to grant some measure of relief by way of 
damages under the complaint as it stands. 

With respect to the other ground of demurrer to the prayer for re- 
lief, it is sufficient to say that, while upon final hearing the court may 
not grant such broad relief as is demanded, we cannot say that it is 
wholly unwarranted by the allégations of the bill. 

The decree of the Circuit Court is reversed, with costs, and the 
cause remanded, with instructions to overrule the demurrers and there- 
upon proceed in accordance with the rules and practice in equity. 
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SAVBEY HOTEL CO. v. UNDEÉ-t^BED STOKER CO. OF AMERICA. 

(Circuit Court of Appeals, Mghth Circuit. April 11, 1910.) 

No. 3,039. 

1. SAIMB (I 266*) CONTKACt TO FyBNtSH MECHANICAL APPLIANCES— iMPLrED 

"WAttRANTY OP EFFICIESCT. 

In a contract to furnlsh mechanical stokers for feedlng the furnaces 
under the bollers In use -In defenflant'» hôtel to furnlsh beat, light, and 
power, there was no Implled warranty of the efficlency of tlie plant as 
an entlrety as supplemented by the stokers, as no warranty of efficlency 
could be implied beyond that of the stokers themselves to do their part 
of the work. 

[Ed. Note.~For other casés, see Sales, Cent. Dig. §§ 743-762 ; Dec. Dig. 
§266.*] ; : , 

2. Sales (§ 262*)—WabbanTy of EFitciENCT— Tests. 

In a contract by plaintllt to furnlsh mechanical stokers to be used In 
connection with the heatlng pla;nt alxeady in use in defendant's hôtel, in 
maklng express warrantles that the use of the stokers would effect a 
saving of a certain per cent In fuel and Increase the capacity of the 
bollers a certain per cent., to be determined by tests, platntiff had the 
rlght to assume that the bollers were In a reasonably safe and suitable 
condition for use, and it was not bound to make such tests where, owing 
to the deféctive condition of the flues of the boilers, not apparent to or- 
dinary external inspection, their capacity was greatly below the normal, 
and they were in fact dangerous to use. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 736-739 ; Dec. Dig. 
§ 282.»] 

3. Sales (§ 358*) — Action fob Pbice— Evidence. 

In an action to recover the pïlce Of mechanical stokers sold by plaln- 
tifC to défendant, where défendant claimed that they were not àdapted 
to use the coal eontemplated by the contract, it was compétent for plain- 
tifC to show that in other places they were successfuUy operated wlth the 
samé kind of coal. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1049-1055; Dec. 
Dig. I 3581*] 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Action by the Under-Feed Stoker Company of America against the 
Savery Hôtel Company. Judgment for plaintifï, and défendant brings 
error. Affirmed. 

James P. Hewitt, for plaintifï iri error. 

Nathaniel T. Guernsey (William E. Miller, on the brief), for de- 
fendant in error. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judgë. 

HOOK, Circuit Judge. This was an action by the Under-Feed 
Stoker Company of America âgainst the Savery Hôtel Company, of 
Des Moines, lowa, for the Contract price of four under- feed stokers 
installed in the boiler room of defendant's hôtel. The stoker is an 
appliance for the mechanical feeding of coal into the furnace or fire 
box of a boiler, and it sUpplants the ordinary grate, and dispenses 

•For other cases see same topic &§ numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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with the manual shoveling of coal through the furnace door. The 
coal is fed to the fire from below, instead of from above, as in the 
old way, and the gases, liberated by the heat and intermixed with air 
mechanically supplied, pass upward through the fire and are consumed. 
There were two small boilers and one large one in the hôtel. Each 
of the former was equipped with a stoker, and the large one by two. 
By the contract, which was in writing', the plaintiff expressly warranted 
that the stokers would effect a saving in fuel bills of not less than 10 
per cent, as compared with the results of hand firing on common 
grates, and that the capacity of the large boiler would be increâsed 
at least 25 per cent, beyond a stated rating. Tests were to be made, 
if requested by défendant, and it was to accept the equipment upon 
completion of the installation and the fulfiUment of the warranties, and 
pay the price in fixed installments. 

The défenses were breaches of the express warranties, and also of 
a warranty, claimed to be implied, that the stokers were reasonably 
fit for the purpose intended, to wit, sufficiency as applied to defend- 
ant's entire plant and hôtel property; and, failing in those respects, 
défendant removed them, and the contract price never became due and 
owing. There was also a counterclaim by défendant for expenditures 
in connection with the installation. The plaintifï replied that satis- 
factory tests were impossible because of the defective condition of the 
boilers, and that the failure of the stokers, if there was one, was the 
fault of the défendant. There was a verdict and judgment for plain- 
tiff, and défendant prosecuted this writ of error. 

Complaint is made that the trial court rejected defendant's daim 
of an implied warranty. We think the court was right. The question 
is simplified by the fact that défendant does not claim there were struc- 
tural defects in the stokers, nor that, considered by themselves, they 
were unfit for the use for which they were designed. On the contrary, 
any contention that they were not meritorious, or that they could not 
be made to work properly and produce satisfactory results when in- 
stalled under proper conditions, was expressly disclaimed. But it is 
said they did not do the work intended when installed in defendant's 
plant. This brings in question the express warranties of economy 
in fuel and of increâsed capacity of the large boiler ; but défendant goes 
much further, and attempts to extend the scope of plaintiff's under- 
taking to an implied guaranty of the sufficiency of ail its machinery 
of various kinds designed for furnishing heat, light, and power for 
its hôtel, when supplemented by the stokers. Obviously that cannot 
be. There is nothing in the contract or in the relations of the parties 
from which it could reasonably be implied. The plaintiff contracted, 
not to pverhaul the entire mechanical plant of the hôtel, but merely 
to furnish and install subordinate and auxiliary appliances under lim- 
ited spécifie guaranties. It was not concerned with the question of 
. the previous adequacy of the plant as an entirety. Whether the plant 
as an entirety was or was not sufficient for ail needs of the hôtel after 
the installation of the stokers depended on many things wholly discon- 
nected from the opération of those particular appliances. Plaintiff 
expressly warranted a certain economy in fuel and a certain increase 
in boiler capacity, and nothing more. If the défendant desired the 
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extensibfl of the warranties to the efficieticy of the entire plant when 
suppleitiënted by the stôkers, it should hâve so provided in the con- 
tract. That such was the intëht of défendant does not suffice. The 
case is much like Seitz v. Bre^ers' Refrigerating Co., 141 U. S. 510, 
13 Sup. Ct. 46, 35 L. Ed. 83r,'in which it was held that where a 
known, déscribed, and definitç article is ordered of a manufacturer, 
and is actually supplied, there is no implied warranty that it shall 
answer the particular purpose ihténded by the buyer. See, also, Grand 
Avenue Hôtel Co. v. Whartori, 24 C. C. A. 441, 79 Fed. 43 ; Davis 
Calyx Drill Co. v. Mallory, 69 C. C. A. 662, 137 Fed. 332, 69 L. R. A. 
973. ' " 

Were the express warranties, complied with ? It was shown quite 
clearly at the trial that the stoktrs did not work satisfactorily in con- 
nection with the boilers, and the stipulated tests were not made. There 
was much évidence as to the cause, and who was responsible for it. 
The contraCt provided for thé''ijs6 of bituminous coal, such as was 
readily obtainable in the local ftiarket. The évidence showed it con- 
tained a larger percentage of ash or noncombustible material than 
other coal; and that when subjected to unusual heat an unusual amount 
of clinkers was produced. The défendant claimed it was impossible to 
keep the furnaces free of cHnkers without practically shutting down 
the boilers and machinery. Thè plaintiff contended that the impaired 
capacity of the boilers, due to a condition of the water tubes presently 
to be déscribed, required the forcing of'the stoker fires to a degree 
otherwise unnecessary, but that, notwithstanding this, if the instruc- 
tions for the opération of the stokers had been complied with, and the 
clinkers removed at more fréquent intervais, the difficulty could hâve 
been overcome. As to this the court charged the jury in substance 
that, though there was no warranty to that effect in the contract, it 
was a reasonable construction that a fulfillment of plaintiff's obligation 
required that it be practicable to remove the clinkers without closing 
down the machinery. The question of fact under the instruction was 
properly left to the jury. 

There was much évidence that when the stokers were installed it 
was discovered that the interior of the water tubes of the boilers had 
been allowed to become so thickly incrusted with scale that it was not 
only impossible to operate the boilers satisfactorily, but also danger- 
ous. The scale acted as a nonconductor of the heat externally applied 
to the tubes, and so reduced the interior water surface as to materially 
decrease the capacity of the boilers. The clogged tubes would also 
burn out, and explosions resulted. There were a number of ex- 
plosions, and one man was killed. The diameter of some of the tubes, 
normally a little more than three inches, was so reduced by the scale 
as to scarcely exceéd an inch. Partial tests of economy in fuel were 
made of one of the small boilers, and it showed that after the installa- 
tion of the stoker there was an increase of more than 100 per cent.- 
in evaporation per pound of coal. It should be said, however, that 
conditions were not suitable for making accurate tests, and before 
they were concluded a steam pipe in the engine room, with which the 
plaintifif had nothing to do, burst and put a stop to them. No other 
tests were made to détermine whether the express warranties of the 
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contract were complied with. The plaintifï notified défendant that 
the boilers were not in prqper condition for firing, that it was danger- 
ous to use them, and that the stoker equipment was at defendant's 
risk. A few days afterwards the défendant notified the plaintifï that 
the stokers would not do the work required and warranted, that it 
would not accept them, and demanded that they be removed from the 
premises. Subsequently tiiey were removed by défendant. The court 
charged the jury that, if the boilers and flues were in a dangerous 
condition or in such a condition that the tests could not be fairly 
made, the plaintifï would be relieved from making them. The évi- 
dence as to whose was the fault was submitted to the jury. As al- 
ready observed, the jury found for the plaintiff. From this arises 
the question of law whether, in making its warranties and contracting 
for tests, the plaintifï had a right to assume that the water tubes of 
the boilers were in a reasonably safe and suitable condition for opéra- 
tion. We think it had. 

The capacity of the large boiler was rated in the contract at one 
horse power per 10 square feet of heating surface, and plaintiff 
guaranteed the stokers would increase it at least 25 per cent. The 
rating, which was the very basis of the comparison specified, involved 
the assumption that the water tubes were clean. But there was évi- 
dence that the scale would cause a loss of from 10 to 30 per cent, of 
the capacity. It is clear there could be no fair test, if the rated ca- 
pacity had been materially reduced by the condition of the tubes. In 
meeting its warranties as to both economy and capacity, a burden 
would be put on plaintiflf which it did not contract to assume. The 
condition of the tubes was not apparent to ordinary external inspec- 
tion. There was abundant évidence that a large proportion of them 
were not in proper condition, and many were so unfît for use as to be 
dangerous to the lives of the workmen. The plaintifï, in attaching 
its appliances, was not bound to work to those conditions. It had, at 
least, the right to assume that the hidden portions of the boilers were 
reasonably fit for the purpose for which they were designed, just as, on 
the other hand, the plaintifï was bound to furnish appliances reason- 
ably fit for their particular purpose. It did not appear that there was 
anything in the particular style or make of the boilers which rendered 
the stokers inadaptable, and we think the court was therefore right 
in directing the jury to ascertain who was responsible for the failure. 
It is a well-known rule that if a party to a contract, who is entitled to 
the benefit of a condition upon the performance of which his responsi- 
bility is to arise, prevent the performance, the other party is excused 
from complying with the condition. Williams v. Bank, 3 Pet. 96, 7 
L. Ed. 360. The instructions requested by défendant are inconsistent 
with the foregoing conclusions, and the trial court properly refused 
them. 

There was no error in the admission or rejection of évidence. Es- 
pecial complaint is made that plaintifï was allowed to prove that like 
stokers were successfuUy used elsewhere in lowa, and also of the ad- 
mission of parts of a boiler tube heavily lined with scale. The former 
was brought about by the claim of défendant that the stokers in ques- 
tion were not adapted to the use of the coal obtainable in the local 
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markèt bècâùiSé of îts large perCentage of ash. Bearing in mind that 
it was not deriiéd 'that the stokers were in themselves meritorious ap- 
pliances, it; Wag' proper to allow the plaintiff to show that in other 
places the stokets Were successfully operated with thé same kind of 
coal. The évidence àdmitted bore directiy upon the contention of the 
défendant, and it is not perceived that any other pfoof coûld hâve been 
as satisfactory. ^ 

There was substàritial évidence tending to show that the pièces of 
tube clogged with gca:le exhibited to the jury were of a lot of about 
150 removed by défendant from its boilers after the stokers were re- 
jected, and that they were an average sample. The court charged the 
jury that, before givïng considération to the condition of the pièces 
of tube exhibited, they must fîrst find they came from defendant's 
boilers. As so qualified, the évidence was admissible. 

The judgment is affirmed. 



AMEBIOAN SURETY OO. OF NEW YORK v. NORTH PACKIXG & PRO- 
VISION 00. 

(Circuit Court of Appeals, First Circuit. May 11, 1910.) 

No. 855. 

Appeal AND Errok (§ 383*) — Stjpersedeas Bonds— EXTBNT of Liabimty— 
"Answeb Ali Daîiages and Costs." 

An appeal bond, operating as a supersedeas, given on appeal from a 
decree in equity wliieli directs tlie payment of money from the nppellant 
tô tBe appellee, conditioned as required by Rev. St. § 1000 (U. S. Conip. 
St. 1901, p. 712), and in accordanee with rule 29 of the Suprême Court (3 
Supi et. xvl) and rule 13 of the Circuit Court of Appeals (150 Fed. xxvili, 
79 ,0. O. A. xxyiii), to "answer aU damages and costs" if appellant fails 
to inàlce its appeal good, covers thè amount of the decree appealed from, 
as well as damages for delay and costs. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2042- 
2048; Dec. Dig. § 383.» 

For other définitions, see Words and Phrases, vol. 1, p. 834 ; vol. 8, p. 
7592.] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by the North Packing & Provision Company against the 
American Surety Company of New York. Judgment for plaintiiï, 
and défendant brings error. Affirmed. 

J. Fred Farrell (Michael F. Farrell* on the brief), for plaintiiï in 
error. 

Harrison F. Lyman (Fish, Riçhardson, Herrick & Neave, and F. 
Winchester Denio, on the brief), for défendant in error. 

Before COLT. and LOWELL, Circuit Judges, and DODGEi Dis- 
trict Jûdge. 

DODGE, District Judge. . = The plaintiff in error was surety on the 
appeal bond given by the United States Hog Hoisting Machine Cora^ 

•For othèr cSsès «ee same topic & § numbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indeie» 
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pany to perfect its appeal f rom the décision of the Circuit Court to this 
court in a suit in equity brought by it against the North Packing & 
Provision Company. The Circuit Court dismissed its bill, and also 
ordered in the final decree that it pay the défendant $1,087.35 as costs 
of suit. The appeal bond, approved by the Circuit Judge at the time 
the appeal was allowed, on March 19, 1907, was in the sum of $1,500, 
conditioned that the plaintifE in error should "prosecute its appeal to 
eflFect, and answer ail damages and costs if it fail to make its appeal 
good.» 

The resuit of the appeal was that this court affirmed the decree of 
the Circuit Court and ordered that the appellee recover its costs of 
appeal 158 Fed. 818, 86 C. C. A. 78. A mandate issued accordingly 
on May 7, 1908, in which the costs of appeal were taxed at $30. The 
Circuit Court entered a final decree after mandate September 10, 1908, 
affirtning its original decree, and ordering complainant to pay the de- 
fenda;nt the $1,087.35, therein awarded as costs, with $30 costs of 
appeal and $5 further costs in the proceedings after mandate — in ail, 
$1,112.35. 

Execution issued in pursuarice of this decree having been returned 
unsatisfied, and due notice having been given to the Surety Company, 
the North Packing & Provision Company sued it on the appeal bond 
in the Circuit Court. At the trial it set up the défense that the only 
liability incurred by it upon breach of the condition of the bond was 
for $35, being the costs in this court and in the Circuit Court after 
the mandate. This amount it claimed to hâve tendered before suit. 
The Circuit Court, refusing so to rule, directed the jury to find that 
the North Packing & Provision Company was entitled to recover 
$1,112.35, with interest, and the verdict was rendered accordingly. 
The Surety Company excepted, and brought this writ of error. 

We bave no doubt that the refusai and the ruling which the Surety 
Company claims to be erroneous were right. The appeal, as is not 
denied, operated as a supersedeas and stayed exécution. This resuit 
could not bave been obtained without security that the appellant should 
answer ail damages and costs if its appeal proved unsuccessful. Rev. 
St. U. S. § 1000 (U. S. Comp. St. 1901, p. 713); Suprême Court rule 
. 39 (3 Sup. et. xvi); rule 13 of this court (150 Ped. xxviii, 79 C. C. 
A. xxviii). Both the rules referred to further require that, where the 
decree appealed from is for the recovery of money not otherwise se- 
cured, the security must be "for the whole amount of the decree, in-, 
cluding just damages for delay, and costs and interest on the appeal." 
The obligors, in executing the bond, bound themselves to nothing less 
than the rules require. If there could ever bave been any question as 
to the construction, for the présent purpose, of the statutory provi- 
sions, or of the rules, or of a bond like this, given in compliance with 
them, the doubt bas long since been settled. In deciding Rosenstein 
V. Tarr, 51 Fed. 368, 370, the Circuit Court for the District of Massa- 
chusetts said in 1893 : 

"There Is no doubt tliat a supersedeas bond, conditioned according to tlie 
statute for prosecuting an appeal witli effect and answering ail damages and 
costs, covers not merely compensation for the delay arising from the appeal, 
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but àiso Hié amount of the decree appealed f rom, so far as the latter directs 
the paymëàt of money by the appellant to the appellee." 

By the "decree appealed from" the défendants who appealed from 
it had been directed to pay damages, interest, and costs. The appeal 
had failed, and a suit on the appeal bond, the condition whereof was 
the same a? in the présent case, was the case before the court. One 
of the questions to be detérmined was whether or not the entire 
amount ordered to be paid by the decree below should be included in 
the amount for which exécution was to issue against the sureties. This 
question the court decided as above, and on appeal to this court (Tarr 
V. Rosenstein, 53 Fed. 113, 3 C. C. A. 466) the décision and the rea- 
sons given for it were approved. Later décisions upon the same ques- 
tion by other Circuit Courts of Appeals are to the same effect. Davis 
V. Patrick, 57 Fed. 909, 911, 6 C. C. A. 633. Wood v. Brown, 104 
Fed. 203, 206, 43 C. C. A. 474. See, also, Egan v. Chicago, etc., Rail- 
way Company (C. C.) 163 Fed. 344, 350. We are unable to find in 
the cases cited, or in the arguments urged on behalf of the Surety 
Company, any support whatever for a différent construction of this 
bond. 

The judgment of the Circuit Court is affirmed, anâ the défendant 
in error r'ecovers its costs of appeal. 



DEY TIME REaiSTER OO. y. W. H. BUNDY RBCORDING CO. 

(Circuit Court of Appeals, Second Circuit. April 4, iOlO. Ou Pétition for 
Rehearing, May 2, 1910.) 

No. 195. 

1. Patents (§ 62*) — Anticipation— Workman 's Time Recobdee. 

The Dey patent, No. 786,011, for a workman's time recorder, uslng a 
two-eolor ribbon, shlfted automàtically to print regular records lu one 
color and Irregular records in another, held vold on the évidence for an- 
ticipation by prlor public use of the devlce by another ; also held iiot in- 
fringed, if coneeded valldlty. 

[Ed. Note. — FOr other cases, see Patents, Cent. Dig. § 78; Dec. Dlg. § 
62.*] 

2. Patents (§ 310*)— Suit foe Infringemeni^-Pleading— Waiveb of Ob- 

jections. 

The objection that no notice of the défense of prlor use in an iofrlnge- 
ment suit was given as required by Rev. St. § 4920 (U. S. Oomp. St. 1901, 
p. 3394), cannot be ralsed where such défense was developed on cross-ex- 
amination of complainapt's wdtnesses, and was argued In both the Cir- 
cuit Court and Circuit Court of Appeals without objection by complaiu- 
ant or request for leave to take testimony on the question uutil after the 
décision of the appellate court. 

[Ed. Note.— -For other cases, see Patents, Cent. Dlg. § 532; Dec. Dig. § 
810.*] 

3. Patents (§ 334*) — Suit fob Inf^ingement— Pbactice. 

To require the amendment of the pleadings in a patent suit, and permit 
the taking of further évidence after the case has been finally decided by 

•For other cases see same topie & S numbek in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the Circuit Court of Appeals, would introduee a novel practice, and one 
not to be eneouraged. 

[Ed. Note.— For ottier cas&s, see Patents, Cent. Dig. § 600 ; Dec. Dlg. §. 
824.»] 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

Suit in equity by the Dey Time Register Company against the W. H. 
Bundy Recording Company. Decree for défendant, and complainant 
appeals. Afïirmed. 

This cause cornes hère upon appeal from a decree dismissing the 
bill in a suit for infringement of letters patent 786,011, issued March 
38, 1905, to John Dey and Alexander Dey for improvements in time 
recorders. The opinion of the Circuit Court will be found in 169 
Fed. 807. 

Drury W. Cooper and John C. Kerr, for appellant. 
Arthur E. Parsons, William F. Hall, and Frédéric G. Bodell, for 
appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The exhaustive opinion of Judge Ray 
fully sets forth the particular improvement which it is alleged that de- 
fendant infringes. Briefly stated it consists in providing a workman's 
time recorder with means adapted to print regular records itt a certain 
color and irregular records in a certain other color. As appellant ex- 
presses it in his brief the invention is : 

"The automatic or clock-eontroUed time printing means that prints the reg- 
ular records in one color, and, wlthout supervision or resettlng, makes the ir- 
regular or short-tlme records of a différent hue." 

This resuit is accomplished by the use of a two-color printing ribbon 
înterposed between the type wheel and the platen, which may be shifted 
laterally, so that when one color registers with the type wheel the im- 
pression is in that color, and when the ribbon is shifted so that the 
other color registers with the wheel the impression is in that color. 
There are 66 claims. Infringement is charged of Nos. 35, 54, 60, 61, 
62, 63, and 64 only. In thèse claims the shifting of the ribbon is au- 
tomatic and clock-controlied. Complainant concèdes that a manually 
operated ribbon device is positively excluded from thèse claims. Of 
course, it is only with the automatic, clock-controUed shifting ribbon 
that this case is concerned. 

We do not find it necessary to review the discussion of Judge Ray 
as to the construction of the several claims, and the difïerences be- 
tween the patented device and the device of défendant. This opinion 
will be confined to a défense apparently not made prominent in the 
Circuit Court, but which seems to us effectually to dispose of the case. 

Prior to the application for the patent there were in existence the 
complainant corporation and the International Time Recording Com- 
pany, both engaged in the manufacture and sale of time recorders and 
actively competing with each other. Since January, 1907, they hâve 
been brought under common control through the purchase by the In- 

*For other cases aee same topic & S nvmbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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ternationa! of the Dey Company; stock, There was also a corporation, 
known as the American Type Founders' Company, connected with 
wHifch Viras ôiié'Wâltër S. Marder. Complainantjinorder to establish 
some particular point, called Charles U. Briggs, a foreman of the 
International Company, who upon cross-examination testified that 
said Company had made two-color ribbon recordérs, which operated 
sopie manually and some flutomatically; also that his "recollection was 
that : the first automatic two-color ribbpn machine, w;asçompleted some 
time in September, 1904." Complaihant then calléd the secrétary of 
the International Company, who on cross-examiriàtion testified, on 
référence tb the books and records ôf that company, that it shipped on 
Septeirfber 13, 1904^ an âlitomatically shiftable two-colOr ribbon mech- 
anism. Complainarit' f rankly cbncedèd that this rfiechanism would 
be covered by the claims in suit and thàt the makihg- of such a 
mechanism prior to the date of application (November 15, 1904) is 
proved. The burden is upon the complainant to show the production 
by' the' patentées of thte same OperàtiVe mechanism prior toi September 
13, 1904. It is necessary, therefore, to examine critically the testi- 
mony relied UpOnto Cstablish that proposition. Taking it, up in the 
order in which it appears in the record, we find the f ollowing : 
" ThoinâS 6. Sanders testified in July, 1906, in an .interférence be- 
tweén' Warder and the patentées ; Marder;contending:that he had first 
suggeSted the idea of ai shiîting two-color ribbon to the Deys and 
bthefs'. '> The resuit of the interférence was adverse to JVIJarder; but 
thàt^i^^teidoes notestablish the proposition as against the; rest of the 
world that the patentées had perfectedtheirjnventiotiiipriorto Septem- 
ber 18/ 1904i Ithappened that, whep: Sanders and the sucçeeding three 
■v^it'rtess'èS'"<vêré examined in the interférence proeeeding, Marder's 
counsel was not présent, aiid therefore thèse witnesses'Vvere not cross- 
exafftiriedi;r:;That circumstatice, alsp,, is; not material. T,he testimony 
was ;Stipwlated jnto the record in this,smt as what thewitnessés would 
hâve tfeStified if they h^cj P^^^ recalled! We rrjerely t^ke their testi- 
mony as ibeipg ail that complainant hçre jjas elicited f rom them in sup- 
port of. the proposition itis undertaking.toestablish.. 

Sanderg testified : That he had bçen in the employ;,of complainant 
as a mech^Ricin their factory at Syracuse for upward of seven years, 
and rwas faniiliar with the manufacture and construction of time re- 
corders) ;:That, under instructions from John and Alexander Dey, the 
active he^diS.of complainant's business, he constructed a time recorder 
with a shiftable two-color ribbon, whèreby records of différent classes 
could bçiiprinted in distinctive impressions. He was foreman at the 
time, c^nd djd the work with. t];ie assistance of ariother workman, John 
iWendel.iriThat hebegan to buil<i itin the early part of September, 
1903i ftxingthe date bythe cirçumstances that the State Fair was 
held in Syracuse in 1903 from September 7th.to ISth, and he was so 
busy;wjth this particular work that he could not get away to attend the 
fair; That the factory was moved from State street to West street 
jinjanaary, 1904, and he began on this machine about four months be- 
' fore the moving. That work on the machine was continuons, and it 
was completed during; Qçtober, 1903, and tested to show that it would 
work satisfactorily. His description shows that this machine was the 
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same as that of the patent, except that the arms which carried the 
ribbon were moved by hand. That this machine was kept in the f actory 
for a short time, and then shipped to a user. That while he was at 
work on this first machine Alexander Dey gave him instructions as 
to another design of two-color ribbon recorder ; the principal feature 
of différence being that the ribbon was shifted automatically. That 
work was begun on this second machine in the latter part of October, 

1903, right after the completion of the first machine. The work on 
it was continuons, and it was fînished in the latter part of January,. 

1904, after they had moved the factory. He did not remember what 
was done with this first automatic machine after it was tested and 
found satisf actory. Afterwards other machines were built along the 
same lines. 

John Wendel testified : That he was in the employ of complainant 
as a mechanic from 1895 to 1906. That he worked on two-color rib- 
bon time recorders under Alekander Dey's instructions. That Sanders 
was there ail the while, and kept watch of the work. That he re- 
ceived his first instructions in regard to the machine in the first part 
of August, 1903, and worked at it right along "quite a while" until 
it was finished, when it was tested and sent away. That this first ma- 
chine operated by hand, and after it was built he assisted in building 
another machine under Dey's directions, which operated automatically. 
He did not definitely remember the dates in connection with this ma- 
chine, only that it was taken up after the hand machine and finished 
some time after that. That they moved some time in January, 1904, 
and that he began work on the two-color proposition in August be- 
f ore they moved. 

Alexander Dey, one of the patentées, testified: That he came hère 
from Scotland in May, 1903, joined his brother at the factory, and 
from the moment he arrived set about putting their ideas on two-color 
printing into practical shape. That some tiipe in August Wendel as 
mechanic and Sanders as foreman were set to work on the hand- 
operated machine, which was çompleted, tested, and worked beauti- 
f uUy ; and that they immediatély set to work to complète the applica 
tion of the automatic shifting, "which was a far more serions matter.' 
That to the best of his recollection Wendel and Sanders started work 
in August, or most certainly by the early part of September, 1903, and 
the first hand-operated machine was çompleted by October 15th. That 
they did not intend or wish to put the hand-operated machine on the 
market, and only consented to do so later on from urgent représenta- 
tions from their agents. That the first automatic machine was çom- 
pleted and tested some time in February, 1904, and shipped to a user 
about the end of March. The witness said that the éléments by which 
he fixed thèse dates were "the chahging of the factory, my own arrivai 
in this country, the time necessary to make the various changes in the 
machine, and the changing of Wendel from one department to an- 
other." He referred to no records or dated documents to verify his 
dates. 

John Dey testified : That the work on the first machine was begun 
by Sanders and Wendel in the latter part of July or the early part of 
August, 1903, and that the hand-operated machine was çompleted, so 
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far as- t^i^ ingcji^inical part was. concerned, not later .tfean October lu, 
1,9,03,:, ij^nd; ishJBped to a user aix)Ut the first weeli in January, 1904. 
That the first automatic machine was finished, so îar as he remem- 
bered, in February, 1904, and ultimately, after tesling, shipped to a 
user about the 20th of March. In response to the question how he 
fixed thèse dates he replied : 

"The first date is flxed by tie arrivai of Alexander Dey In this couiitry in 
the latter part of May, 1903. John Wendel began work In the room of which 
Thomas Sanders was foreman on thé Ist day of August, which fixes approxi- 
mately the date at which work began on the two-colored machinés. The date 
of shlpment o( machines is flxed by thè movlng of the factory the first of Jan- 
uary, 1904. We had the hand-operated machine ready at that tlme, and the 
automatlcally changed two-colored ribbon well advanced." 

That the testimony of thèse four witnesses is entirely honest we 
hâve net the slig^htest doubt. We are satisfied that the date when 
Alexander Dey came to this country, upon his retirement from civil 
service in Scotland at the âge of 60, is indehbly impressed on his 
memôry. Nor is there any reason to doubt the accuracy of the wit- 
nesses who testified in 1906 that the factory was moved in January, 
1904. Their recollection, however, as to other "dates, fixed merely in 
relation tO; thèse events, without further checking by recorded dates, 
is open, of course, to the possibiHty of error. Bearing upon this ques- 
tion we hâve a séries of signed and dated documents in the form of 
letters passing between the complainant company, Rockwell, its man- 
ager,^ Chapman, one of its selling agents, the International Company, 
the American Type Founders' Company, and Marder in their employ. 

On Aûgust 4, 1903, Chapmah writes to the Dey Company, asking 
if they had ever considered the question of fitting registers with two 
ribbons of diffèrent colors, suggesting that it may be rather a difficult 
thing to aceompUsh, but it would seem as if it might be possible. To 
this the' éômpany replied the next day that the question had been up 
with them for two or three years, and "we will probably take it in 
hand wheh we get through with présent improvements on the card." 

On Augiist 18th Chapman writes to the Dey Company that the 
American j^ypeFounders' Company wish to purchase a time recorder 
for a new plant which will be finished within 60- days; that they 
wanted thé tiiné printed on pày erivelopes, instead of cards, and wanted 
two colors ;^ and that he had explained to them that a two-color propo- 
sition was uïidér considération by the Dey Company, but that it could 
not hope tb havé the machine ready and so fitted by the time they re- 
quired it. On September 39, 1903, Rockwell writes to the Dey Com- 
pany, inclosing a trial order from American Type Founders, giving in 
détail thèir requirements as to envelopes, and stating that : 

"TEey hâve àti îflea with référence to two colors tô be used on the ribbon, 
eoncemingwMeh.[îie'T: will write later." 

The compaJiLy, replied to Rockwell oii October i, 1903, stating they 
would. ha vel ho .difficulty in meeting requirements as to cards, and 
adding : 

"We will np|; promise to hâve the two colors on the ribbon on the one sent 
(or trial; but, if we get the fùU order, we wjll agrée to put two-colored rib- 
bong on ,thém." 
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On October 30th Rockwell writes to the Dey Company, stating in 
détail the particular shifts of color which the American Type Founders' 
Company wanted. He referred to the letter of October Ist, and ex- 
pressed the hope that the two-color ribbon would be put on the trial 
machine. The Dey Company replied on October 32d : 

"In the American Type Founders case \ve now find everything rlglit for our 
standard register, except the two-colored ribbon. When \ve stated that we 
would put such ribbons on if we got the full order, we understood that the red 
would be used only in the niorning and noon for those late ; but it now be- 
eomes quite a différent proposition, and we cannot make any statement with- 
out considérable thought, and this we cannot give for some days." 

Rockwell wrote again October 23d, stating among other things that 
in his conversation with the Type Founders people he said nothing 
about changing the ribbon automatically ; that he presumed it would 
be changed by hand. To this the company replied October 24th 
saying : 

"This case is very much simpllfied by the idea of changing the colors by 
hand. We assumed that you meant automatic opération. At the same time 
we are very unwllling to get up a machine for trial with this included. You 
must remember that it has never been done, and it niay mean weeks of ex- 
perimenting, and we hâve too raany new ideas on hand to take this one up 
without knowing for certain that we hâve the full order." 

They oflfer to send on for trial a regular standard machine (single 
color) with envelope cards. On November 12th the International Com- 
pany advised the Type Founders' Company that it would put a two- 
color shifting ribbon in the trial recorder it was making. On Novem- 
ber 18, 1903, Rockwell wrote to the Type Founders' Company. He 
testifies that this letter was written of his own motion and without 
prier consultation with the Deys. In this letter he states that a great 
deal of work and experimenting upon the two-color machine is neces- 
sary before they can be absolutely sure it will work perfectly, and that 
he will send them a standard single-color machine, promising to in- 
troduce two-color device afterwards. On November 21st Rockwell 
advised the Dey Company that the International had oflfered to send 
the Type Founders a two-color record on trial by December Ist, where- 
upon thé latter company stated that "our trial" would not be satis- 
factory without the two-color ribbon. The company replied that this 
was considered a "blufif," and that the standard trial machine would 
be held back. The International two-color machine, hand-operated, 
was received by the Type Founders' Company early in December. 
Being advised of this on December 14th, the Dey Company wrote to 
Rockwell, December 18, 1903, that they will "give them a two-colored 
ribbon very soon." Rockwell writes on December 29th that it had not 
yet been received. The Deys testify that this machine, a hand-shifted 
one, was finally sent the fîrst week in January, 1904 ; but that state- 
ment is made îrom memory only. No record was put in évidence or 
apparently referred to. 

It is quite apparent that the witnesses are astray as to the dates when 
the fîrst or hand-operated machine was perfected, and it is certainly 
not unreasonable to suppose that the same witnesses, testifying from 
178 F,— 52 
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menlory only, may also be astray as to the daté whèh the first Dey 
autoiîiatic shiftfer was perf ected. . The défendant havirig àntedatèd the 
filingof thè application by record évidence so convincing thàt it stands 
cohdeded.'the burden is upoïi complainant to carry the daté of inven- 
tion still further back by évidence that convinces beyond any reason- 
able doubt. 

"Thè complalnant's patent anteflating the défendants, it was Incumbent 
npon thçm to ,prove heyond a rêa^oiïable doubt that thelrs was' the prior inven- 
tioE.. Thla they, hâve done by prOôf so positive that the complainaht's counsel 
concedéd on the argumei)|t, that the date of their invention wàs January 15, 
1877, il mohths prior to thé filing of the complainant's application. This 
date being flxed, the burden was transferred to the complainant to satisfy the 
court by'pr'oof as eonvlnëing as that reguired of the défendant that his in- 
vention preceded thelrs. The rillè in sueh cases is very strict. It is so easy 
to fabricate or color évidence of prior invention, and so dlfflcult to contradlet 
it, that proof bas been required which does not admit of rea:sonable doubt." 
Thayer V. Hart (C. O.) 20 Fed. 693. 

There is nothing in this. case to suggest any fabrication or attempted 
coloring; but the human ttietnory for dates is often inexact, and it is 
a fair rtllç which lays the same burden on either side which seeks to 
antedate an occurrence th'etime of which is established by a trust- 
worthy record. There is no proof that any records of complainant 
have been lost by fîre or other mischance, and, since none are produced 
to corroborate the contention that it had perf ected the autohiatic rib- 
bon shifter earlier^than September 12, 1904, wé are of the opinion 
that the défense of prior public use by some one other than the in- 
ventors is established. 

The decree is affirmed, with costs. 

On Pétition for Rehearing. 

In our opinion filed April 4, 1910, wé held that there was ho patent- 
able novelty in the Dey devîce, because it appeared that an automatic 
two-ribbon machine had been put on the market by sO;me one élse prior 
to date of application, and complainant had not by sufficient évidence 
carried his date of invention back of such machinç. Rehearing is asked 
for on the ground that spécial notice was not giVeh in the answer that 
this particular prior réduction to pràcticè would be shown, citirig Parks 
v. Bopth, 103 U. S. 96, 99, 26 L. Ed. 5|:',; and other cases. 

The practice provided for in the statute (section 49S0 [U. S. Comp. 
St. 1901, p. 3,394]), is for the protection of the complainant, so that he 
inay not be surprised at the trial by the introduction of testimony which 
he has had no opportunity to provide for or to controvert. It would 
hardly seetji that such objection cài^ be sustained at this stage of the 
case. The testimony as tp this prior, iriachine was bro'ught out on the 
cross-examination of complainant's witnésses. It was very positive and 
spécifie, and supported by record ëntries in thé books of the manu- 
facturer. Upori the argument in thé Circuit Court, this défense was 
treated at considérable length in defendant's brîef , but no application 
was made to take évidence to controvert it. The same défense appeared 
on the brief of défendant in this court, ànd was referred to at length 
in the oral argument; but, so fàr'frohi objecting that the testimony 
could not be considered, counsel for complainant expressly concedéd in 
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open court that the so-callèd International automatic two-ribbon ma- 
chine antedated the date of appHcation by several weeks. 

As an alternative rehef complainant asks that défendant be required 
to amend its answer, so as to set up this prior device, and that complain- 
ant be then accorded the opportunity to put in prooîs to carry the date 
of invention back of this International machine. The pétition is ac- 
companied with an afïidavit tending to show that this could be done 
by entries in the record books of the Dey Company. To allow further 
évidence to be taken after décision in the Court of Appeals would in- 
troduce a novel practice, and one which should not be encourâged, 
However, we may say that since this pétition was filed vi^e hâve gohe 
pver those parts of the record which our former décision made it un- 
necessary for us to examine critically, and are satisfied that the Cir- 
cuit Court was correct in holding that the daims hère in controversy 
must be so limited by their terms that defendarit's device cannot be 
held to infringe. This conclusion woûld equally resuit in a dismissal 
of the bill. 

The pétition for rehearîng is denied. 
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CO. et al. 

(Circuit Court of Appeals, Eightb arcuit. March 28, 1910.) 

No. 2,824.: 

1. Patents (§ 129*) — Assignments^Bfpeot: :as Bstoppei,., ■■ 

One whQ actively participâtes iij the sale of a patent and recelves a 
share of the proceeds, and ail in privîty with him, are esfopped to deny its 
validity as against the purchaser or his assi^s, and a corporation sub- 
sequently ôrganlzed by him is so in privity with him and affeeted by such 
estoppel. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 1821^-186; Dec. 
Dig. § 128.*] 

2. Patents (§ 93*) — Peksons Entitled to Patents— Coeporation and Of- 

FICER. 

The fact that a patentée, when he made the Invention of the patent, 
was gênerai manager and a director of a corporation, does not give the 
corporation any i-ight or interest in tiie patent, in the absenc-e of an agree- 
ment therefor. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 125; Dec. Dig. 
§ 93.*] 

3. Patents (§ 168*) — Construction— Acquiescence in Rcling of Patent Of- 

fice. 

Where an applicant for a patent materially modifies a claim in accord- 
ance with a requlrement of the Patent Office, It will not be construed as it 
would haye been if it had not been so mbdifled. even tbough the modiflea- 
tion was made under protest, or the décision of the Patent Office was er- 
roneous.; 

[Ed. Note.— For other cases, see Patents, Cent Dîg. §§ 243% -244 ; Dec. 
Dig. § 168.*] 
4 Patents (§ 235*) — "Infringement"— Identitï of Devices. 

The performance by a device of the same funetion as the device of a 
patent dora not alone constitiite infringement, ttut it must also be the me- 

•For otber cases see same topic & § nvmbeb in Dec. & Am. Digs, 1907 to date, & Rep' r Indexes 
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ebanieal équivalent, perf arming the f unttlon In subataœbfally the same 
way. '•';.,:■ -^ 

[Ed. Note. — For other cases, see Patents, Cent. Dig. I 371 ; Dec. Dig. § 

For other deflultlohs, see Words' aûd Phrases, vol. 4, pp. 35',X>-Îj594.] 

S. Patents (§ 328*) — iNJFbiNGEMENT— Water-Cooled Geates. 

The Johnson pateiit, No. 778,749, for a grate, having hollow bars 
adaptèd to be cooled' by circulation Of vpater through them. is uot In- 
fringed by the grate of the Parkison patents, No. 828,769 or No. 834,932. 

Apjieâl from the Circuit Court of the United States for the District 
of Golorado. 

Suit iri equity by the Johnson Furnace & Engineering Company 
agairist the Western Furnace Company and J. Elmer Parkison. De- 
cree fdr défendants, and complainant âpipeals. Affirmed. 

Charles S. Thomas and A. J. O'Brien, for appellant. 
George L. Wilkinson (Thomas F. Sheridan and Charles P. Abbey, 
•on the briéf), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WM. H. MUNGER, District Judge. 

WM. H. MUNGER, District Judge. On the 21st day of August, 

1903, Alfred E. Johnson màde application to the United States Patent 
Office for an improvement in grates. His application was allowed Sep- 
tember 19, 1904, and patent No. 778,749 issued therefor December 27, 

1904. On August 24, 1904, Johnson entered into a contract with one 
J. Elmer Parkison, by the terms of wlhich Johnson, in considération 
of the services theretofore rendered by said Parkison, and the cove- 
nants and agreements on the part of Parkison therein contained, cove- 
nanted and agreed to pây to Parkison one-eighth of ail net profits de- 
rived from the sale from rights to use or as royalties for the said in- 
vention and ail imprôvements thereon, and when said invention and 
improvements, or any interest therein, should be finally sold or dîsposed 
of, Johson agreed to pay Parkison one-eighth of the proceeds of such 
sale, whether the same should be money, stocks, lands, chattels, or 
securities of whatsoever kind,"and Parkison, in considération thereof, 
agreed on his part to furnish consultation and his best advice concern- 
ing Johnson's invention and improvements, together with ail business 
pertaining thereto at the solicitation of Johnson until such time as a 
portion or ail of said invention or improvements should be sold or dis- 
posed of. It was stated that it was the intent of the instrument that 
Parkison should hâve one-eighth of ail net proceeds of said inven- 
lion and improvements thereon in return for services already rendered, 
together with advice and counsel to be given Johnson as therein pro- 
vided. Parkison, who had for some time prior to the Ist day of 
August, 1904, been in the employ of James F. Burns, soHcited him 
to purchase said patent; Parkison telling Burns that "the basis of 
the whole business was the Johnson grate which nobody could get 
around." Negotiations were had between Burns on one si '-, Parkison 
and Johnson upon the other, Parkison being the more active of the 
two, which resulted in a contract between Johnson and Burns on 

•For other caaes Boe Nime topio & 5 numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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August 1, 1904, which contract contained, among other provisions, the 
following, in substance : That as Johnson had invented a certain grate 
construction for gas producers, furnaces, fire boxes, and other like 
purposes, and had made appHcation for letters patent thereon, the 
claims for which letters patent had been approved, and that Johnson 
was désirons of having said invention transferred to a corporation 
which should own, hold, and control the ïame for the purpose of being 
better enabled to raise funds for introducing, manufacturing, selling, 
renting, or otherwise handiing for profit the said invention, it was 
agreed between Johnson and Burns that Burns should organize, or 
cause to be organized, with ail possible dispatch, a corporation for the 
purpose before stated, and Burns was to advance ail necessary funds 
which might be required to organize such corporation, make tests of 
said invention, Burns to pay, upon the exécution of the agreement, 
$1,000, and within 30 days thereafter the further sum of $4,000, within 
three months thereafter the sum of $3,500, and within five months 
thereafter the sum of $3,500, a total of $13,000 ; and Johnson agreed, 
immediately upon the issuance of letters patent, to assign and transfer 
the patent, with ail rights, benefits, and privilèges accruing thereunder, 
to Burns or to such corporation. Johnson further agreed that any im- 
pfovements or inventions appertaining to said invention which apply to 
any fire box and appliances, or which should be invented or discovered 
by him, he would assign to said corporation, the corporation to pay ail 
necessary expenses for developing or obtaining any such improvements. 

It was further agreed between Burns and Johnson that, upon the 
organization of the corporation, a certain portion of the stock should 
be set aside as treasury stock to be sold ; that of the remainder John- 
son was to receive one-fourth and Burns three-fourths. Immediately 
thereafter Parkison went into the employ of Burns for the purpose of 
carrying ont the contract, and on the 28th day of December, 1904, the 
complainant corporation was organized for the purposes of and in 
pursuance of said agreement between Johnson and Burns. Parkison 
was a director and business manager of the corporation. Upon the 
issue of the patent, Johnson transferred the patent, and ail interest 
therein, to the complainant corporation. 

On July 1, 1905, Johnson made an application to the United States 
Patent Office for a patent for improvement in furnaces. The applica- 
tion was allowed, and patent No. 819,228 issued of date May 1, 1906, 
which was by Johnson assigned to complainant. December 2, 1904, 
Johnson made application to the United States Patent Office for a pat- 
ent for an improvement in water cooling grates, which application was 
allowed, and patent No. 831,500 issued May 32, 1906, which patent was 
duly assigned to complainant. 

Parkison continued as a director and business manager of complain- 
ant from the time of its organization until November, 1905. While 
Parkison was in the employ of complainant as director and business 
manager, he experimented at complainant's plant in devising an im- 
proved grate, which he finally succeeded in perfecting. After he sev- 
ered his relations with the complainant company, he applied for a pat- 
ent upon his improved grate, which was granted to him ; such patent 
being No. 828,769. He subsequently applied for another improvement 
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and obtained, patent No. 834,932. Upon leaving the employ of çpm- 
plainant, he, iranjçdiatçly, i;çi connection with his brother, E; H. Pàrki- 
son, and one R. P,,RusseH, organized the Western Furnace Company» 
one ol the défendants, ifoF the purpose.OÎ manufacturing the improved 
grate under his (Pafkison's) patent. It manuf actured and sold some of 
the grates, and onijuly 17,1906, complainant filed its bill in this case 
again'stsaid the: WiSstemli'urnace- Company and J. Elmer Parkison, 
charging them; with infringemènt of its patents before mentioned, and 
pïayiÉgthat défendants -be required to assign the two patents issued 
to defèïidant Parkison to it, and for ah injunction. ahd an accounting 
etc. the défendants aflswerèd the bill, denying the validity of corn- 
plailiânt's patents assigned to it by Johnson, and: denied any infringe- 
ftient by them. Ùpon the hearing eomplainant's bill was dismissed. 

;Y'ery 'ftiiach of the évidence and^argument on behalf of : défendants 
h'a^^'eri''dèvoted to ths charge that cbmplainant's (patents were invalid, 
hàvîttg'been atiticipated by^ prior patents, a làtge riumbeb' of which were 
giveïiïïi (êvidèhce, àhd thàt it possessèd' no nbvelty. ■ Asufficient answer 
tù 'thiô '^i^6|«sition is Ihaf as Pafkîâôh'participated with Johnson in the 
sàlè'èffthlé-paténttoBurn^ foi- complaiiïa,nt, and Parkison receivèd one- 
ei^hth'Gf^nèconsîdet-àtîoift' thereidr, he, and ail in pfivity with him, are 
èstôfîpèd iroTà now allégiiig' the iilvàlidity of the patent:- Daniel v. Mil- 
lerf(e. C.) 81 Fed. 1000;' Forcé- vl'Sawyer-Boss Mfg. Cô. (C." C.) 111 
F-edi' «02V -Time Tél. GoL v: Himttiéf' (G, C.) 19 Fed. 322; Sieinens- 
Harsk&'Ele<itric Co. V.''Btocan ElèCtific Mfg. Co., 142 Fed; 157, 73 C. 

ït'is cotiçeded by appèllëes' thàt this^ prihciple of estoppel applies tô 
thè'Èt^si^br ôf a p>àteht 'ànd tô'thcisë hàving an'intèrést in the patent 
it'sèïf"."''S;'is^ howèvé'r^' tiïgëd tHat' as' Parkison did nôt hâve an interest 
in thè Ji^hhsbn ppaterit,''hîs întefést beihg only tô èhafe in the proceeds 
of thé sàlej éétoppél dbçs hbt aipply tb him. Parkison •w'às the principal 
actor^'îh inaking thc' sàié tb Burns. He had untiîwithih a day or two 
been ih the employ of 'Êiirriè ih a cbhfidential cfepacity. Hè did not 
disclôSe to Burns that he was to deriVe a benefit'ltom the sale of the 
piateht. ïîe made the salé for Johnsbifil He received, and still rètains, 
piie-eighth of the proceeds from the sale. The'estôppèl àgainst the as- 
sigribr îs not based simply ûpbh the Côvènants expfëssed and implied 
in his cohvèyaftce. ïfi;ests upo^^thè broad and e,C[Uita,ble doctrine that 
ohç who réçei.vesaiid fèt^lris a portion of the fruits of a sale of a pat- 
ent whiçh he has assistèd in makihg to another is eStbpped from claim- 
ihg that; siîph patent is îriyalid and wprthless. This principle applies 
to parkison a&:-w:ell as Johnson. ' The èq^uitable garment fits each alike 
and they must each wear it. , 

, Nor is such estoppel of Parkison. to be evaded by his organizing the 
Western ■Furnace: Company and operating throu^h it. It and his as- 
sociâtes iin,tçrcsted in said corporation were in privity with him and 
are equally ,çs)»pped. Force v..,Sawyer-Boss Mfg. Co., supra; Sie- 
mens-Halâïe, Electric Co. v.Duncati Electric Mfg. Co;, supra ; Mellor 
V. CarrolffCiC:) 141 Fed. 992 ; ISÎ. Y. Phopograph. C6,'y. Nat. Phono- 
graph Qo..:(C.,G.) 163 Fed. 53^-538; Mathews Gravity Carrier Co. v. 
Lister X(^,;/^,)' 154^ Fed. 49P;,:Nat. Recording Safe Co,.v. International 
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Safe Co. (C. C.) 158 Fed. 824; Continental Wire Fence Co. v. Pen- 
dergast (C. C.) 126 Fed. 381 ; Woodward v. Boston Machine Co.^ 60 
Fed. 283, 8 C. C. A. 623. 

The daim that complainant is entitled to a decree that the two pat- 
ents issued to Parkison are held in trust for it and that it is entitled 
to an assignment of them is based upon the theory that as Parkison 
was both interested and instrumental in making the sale to Burns for 
complainant of the first patent issued to Johnson, that as he conceived 
and invented the two patents issued tohim while in complainant's em- 
ploy as director and manager, and as the written contract of sale from 
Johnson to Burns for complainant (of the considération for which 
Parkison received one-eighth) provided that complainant should be 
the beneficiary of ail future inventions respecting furnace grates for 
which Johnson should obtain a patent or patents, and such patent or 
patents were to be assigned to it, under such circumstances, the pat- 
ents subsequently obtained by Parkison in equity belong to com- 
plainant. 

The law is settled that, in the absence of an express contract or 
agreement, the relation of employer and employé, under whatever cir- 
cumstances, short of a spécifie employment to make an invention, does 
not invest the employer with the entire property right in an invention 
of the employé. Pressed Steel Car Co. v. Hanson, 137 Fed. 403, 71 
C. C. A. 207, 2 L. R. A. (N. S.) 1172; Hapgood v. Hewitt (C. C.) 
11 Fed. 422, affirmed in 119_U. S. 226, 7 Sup. Ct. 193, 30 h. Ed. 369. 
In this case Parkison was in the employ of complainant as director 
and manager. His employment was gênerai, as relates to those posi- 
tions. There was no agreement that he should give to complainant 
the fruit of his inventive genius during the time that he was in its 
employ. The contract under which Johnson assigned the patents to 
Burns,, for the use and benefit of complainant, only provided that 
complainant should hâve the benefit of future inventions and patents 
iriade and obtained by Johnson and did not give or undertake to give 
to complainant the benefit of any inventions relating to furnace 
grates which Parkison might procure. Hence complainant has no inter- 
est in the patents issued to Parkison, and is not entitled to an assign- 
ment of them. 

During the negotiations leading up to and at the time of the sale 
of the Johnson patent to Burns for complainant, Parkison stated to 
Burns that "the basis of the whole business was the Johnson grate, 
which nobody could get around," and complainant insists that, as 
Burns made the purchase and invested a large sum in the manu- 
facture of grates under the patent, défendants are estopped from. 
denying infringement. Such statement, howçver, was but the ex- 
pression of an opinion. At that time the application of Johnson for 
the patent was pending in the Patent Office, it had not been allowed, 
and it could not be known with certainty the breadth or extent to 
which its daims would be allowed. 

We now corne to the considération of the question whether the 
grate manufactured by défendant under the Parkison patents is an 
infringement of the Johnson patents assigned to complainant, and in 
this we need only deal with the first of the Johnson patents, No. 778,' 



824 _(,. V .. . 178 FEDEEAL EEPOETEB, 

749, for, ^fthe défendants do not iijfringe this one, they clearly do not 
his gijbsqqtient ones. , . . ' 

THe patent states that it is foi" a furnace grate, and it is clear from 
an examination of the spécifications and tiie clairns tHat the patent 
was for a mechanical device only, tiie function or abstract effect 
thereof not being the subject-matter of a patent. Corning v. Burden, 
15 How. 253, 14 L,. Éd. 683. In determining the breadth, scope, and 
proper construction of the patented device, we may, as évidence for 
that purpose, resort to the contents of the file wrapper of the Patent 
Office. In doing this we find that the original claim as : made by 
Johnson was for a grate composed of hollow bars and cast portions 
detachably connected with the bars and means for passing water or 
other fluid through the bars for cooling purposes. This claim was 
rejected by the examiner because of the state of the prior art. John- 
son then amended this claim, so that it would read that the cast por- 
tions -yvere detachably connected with the bars below the top plane of 
the latter. This claim was rejected by the examiner, the examiner sug- 
gesting that, if the claim was amended so as to provide that the dé- 
tachable sections were located wholly below the upper surface of the 
hollow bars, it would be allowable. Pursuant to this suggestion, the 
claim was amended and allowed in the f oUowing language : 

"A grate composed of hollow bars adapted as a whole to be cooled by cir- 
culation of water therethrough and having parts detachably connected with 
the, body of the bars and located wholly below the upper surface of the bars, 
said parts belng provided with laterally-extending fuel-snpporting Angers, the 
lower portions of said parts being protected from the beat by the hollow por- 
tions of the bars." 

It is settled law that, where an applicant for a patent materially 
modifies a claim in accordance with a requirement of the Patent Office^ 
it will not be construed as it would hâve been if it had not been thus 
modified. Phœnix Castor Co. v. Spiegel, 133 U. S. 360-368, 10 Sup. 
Ct. 409, 33 L. Ed. 663. And this is so though such modification was 
made under protest, accompanied by notice that the applicant would 
insist that the modification would be construed away after the grant 
of the patent (Thomas v. Rocker Spring Co., 77 Fed. 431, 33 C. C. 
A. 211; Macbeth v. Gillittder [C. C] 54 Fed. 170), and such is the 
law even though the d,ecision of the Patent Office was erroneous 
(Lapham-Dodge Co. V. Sèverin [C. C] 40 Fed. 763); the reason being 
that, if the applicant acquiesces in the rejection of his claim and ac- 
cepta a. more limited one, he is bound thereby. If he is dissatisiied 
with tlie : ruling of the examiner irt respect to the breadth of his 
clàim, the law provides for an appeal. The grant of a patent is the 
grant of a monopoly, and the public are entitled to the use of every- 
thing not covered by the patent. Consequently the complainants are 
limited to the exact structure described, and it cannot be given an in- 
terprétation broad enough to cover structures made in accordance 
with the clàim as rejected. Keystone Bridge Co. v. Phœnix Co., 95 
U. S. 374, 34 L. Ed. 344; Computing Scale Co. v. Automatic Scale 
Co., 204 U. S. 609, 27 Sup. Ct. 307, 51 L. Ed. 645; Brill v. St. Louis 
Car Co., 90 Fed. 666, 33 C. C. A. 213 ; Westinghouse v. Boyden, 170 
U. S. 537-568, 18 Sup. Ct. 707, 43 L. Ed. 1136. 
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The quality of the Johnson patent is a grate composed of hollow 
water-cooled bars, adapted to be independently rocked to f acihtate 
the shaking of the grate in removing the ash, so as not to disturb but 
a portion of the fuel bed, at the same time maintaining the bed in an 
approximately level condition, the water-cooled bars having attached 
thereto and wholly below the upper surface thereof, détachable parts 
containing laterally-extending fuel-supporting fingers cooled by the 
water passing through the supporting bars, thus prplonging the life of 
the fuel-supporting fingers, and the fuel-supporting portion of the 
grate being constructed in détachable sections or segments, so that 
single sections or segments may be replaced when necessary without 
having to replace the entire grate. Or, more concisely stated, the 
grate consists of supporting bars, which rock separately, so that 
the ash may be removed without any great disturbance of the fuel 
bed. Thèse bars being hollow, water is passed through them for cool- 
ing purposes. To the bars are attached laterally-extending fingers 
to support the fuel bed, the finger portions being cooled by the water 
passing through the hollow supporting bars, thus prolonging their 
life, the portion of the grate containing the fingers attached to the 
bars being in sections or segments so that portions may be separately 
replaced or removed, the finger portions being attached to the bars 
wholly below the upper surface of the bars. 

The grate manufactured by défendants consists of hollow bars 
through which water passes to cool the grate. Thèse bars are each 
surrounded by a sleeve, to which is attached laterally-extending, fuel- 
supporting fingers. The bars do not support the sleeve ; the sleeve 
being otherwise held in place. The sleeve rocks independently of 
the bar, the bars being connected together so that the water passes 
through one, into and through another. The sleeve is constructed in 
parts or segments, so that the parts may be separately replaced. 

Complainant's and défendants' grates each perform the same func- 
tions. While it is necessary to constitute infringement that each 
should perform the same function, performance of the same function 
does not alone constitute infringement. Eames v. Godfrey, 1 Wall. 
78, 17 L. Ed. 547; Burr v. Duryee, 1 Wall. 531-573, 17 L. Ed. 650; 
Westinghouse v. Boyden Power Brake Co., supra, 170 U. S. 568-569, 
18 Sup. Ct. ; (;'?. 42 L. Ed. 1136. 

To constitute infringement, défendants' grate must be the me- 
chanical équivalent of complainant's ; in other words, it must perform 
the same function in substantially the same way. The bars in com- 
plainant's grate support the fuel-supporting portions. The bars in 
défendants' grate do not support the fuel-supporting portions. In 
complainant's grate the fuel-supporting portions being attached to 
the bars, the bars are rocked to remove the ash. In défendants' grate 
the fuel-supporting portion is a sleeve surrounding the bar, detached 
from the bar, and rocking independently of the bar. In complainant's 
grate the bars are not connected together, but each bar has an intake 
and outlet for the water which passes through. In défendants' grate 
the bars are connected together so that the System of bars constituting 
the grate require but one intake and outlet for the water passing 
through them, and being thus connected cannot rock. Thèse difïer- 
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ences ar^ sflch that one cannpt be said to be the mechanical équivalent 
of the other, especially in view ofthe fact that Johnson, in pbtaining 
his patent for complainant's grate, was required to Hmit his claim to 
portions attached to the bar wholly below the upper surface of the bar. 
For thèse reasons, the decree is affirmed. 



JEOLIAN CO. V. SIMPSON-CRAWFORD CO. 

(Carcult Court of Appeals, Second Circuit. Aprll 4, 1910.) 

Patents (| 328*) — Infkinqement— Piano Player. 

The Wright patent, No. 596,730, for an iinprovemeiit In automatlc musi- 
cal instruments whlcli are controlled by rolls of perf orated paper, con- 
Btrued, and Aeitt not infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Suit in equity by the .^Eolian Company against the Sinipson-Craw- 
ford Company. Decree for défendant (173 Fed. 83), and complainant 
appeals. Affirmed. 

See.also, 157 Fed. 330. 

Giflford & Bull (J. Edgar Bull, of counsel), for appellant. 
Edward Rector, James ■Vyhïttemorè, and George D. Graves, for ap- 
pellee.. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The patentée states at the commencement 
of his spécifications : 

"My invention relates to that class of automatic musical instruments whicli 
are controlled by xplls of perf orated paper ; and the object of my invention 
Is to provide compact, simple, and eificlênt pneumatic-actuating devices for 
pianos or similar Instruments." 

In the instruments to which the patentée refers, a perf orated music 
sheet passes overa board provided with a row of perforations which is 
called a "tracker-board." When a perforation in the music sheet reg- 
isters with a corresponding perforation in the tracker-board, a current 
of air flows through a passage Connecting with that particular perfora- 
tion and causes a striker to strike a corresponding string of the piano. 
The striking mechanism is called a "striker pneumatic." The différent 
notes are sounded in proper order and thus a tune is.played.^ 

The feature of the invention of the patent to which attention is par- 
ticularly directed in the first part of the spécifications and which is 
covered by the 'first four claims relates to what is called in the defend- 

1 Thèse Instruments may be operated either by the compression or exhans- 
tlon of air. Thé Instruments under considéra tioii in the présent case are op- 
eràtod by suctlohi The language df the art Is, however, confusing. The term 
"compression" Is often used when: texhaustion is intended and a device is said 
to be operated by "cqmpressed air" >vhep in fact It Is operated by the absence 
of air. Tiis use of térms shouldtie. borne in mind in readlng the extracts from 
the patent and the discussion théreof. 

*For otber caaes see ^^metoplc & I-numb^ib in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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ant's brîef the "action" of an automatîc musical instrument. The 
vacuum chamber, the primary valve stems, the main pneumatics, the 
tracker-board, and its Connecting passages are ail éléments of the in- 
vention described in thèse claims. 

The claims in suit — 5 and 6 — relate to a comparatively minor and 
quite distinct feature of the invention. Indeed, it would not be too 
much to say that the patent covers a principal invention — the "action" 
of the instrument — and the distinct, although subsidiary, invention of 
the claims in issue. Thèse claims read as f oUows : 

"5. In a musical Instrument, the combination of pneumatically-actviated op- 
erating deviceg, a main shut-ojffi valve, a spring-pressed, auxUlary bellows or 
pneumatic, a pressure-regulating valve controlled thereby, and an independent 
controlling-valve, substantlally as described. 

"6. In a musical instrument, the combination o£ pneumatically-actuated op- 
eratlng devices, a main shut-off valve, 37, for cutting ofE the wlnd-pressure 
when the instrument is not in use or the paper Is being reroUed, and control- 
llng-valves, 42 and 43, one of said controlllng- valves being connected to and 
actuated by a spring-pressed, auxiliary bellows, 46, and the other of said con- 
troUing-valves being capable of an Independent action to provide a direct con- 
nection between the pneumatic devices and main bellows whèn desired, sub- 
stautially as described." 

The principal object which the patentée sought to accomplish by the 
invention of thèse claims is thus stated in the spécifications: 

"Pneumatic playing devices of that class to whlch my invention relates hâve 
heretofore ordinarlly been directly connected to a bellows or pumping device 
for actuating the same. In practice I hâve fouud that it is not désirable to 
connect devices of this character directly to the bellows, as it is Impossible to 
malntain an exactly constant air pressure by the use of bellows, and any varia- 
tion therein will produce variations in the action of the pneumatic playing 
devices which are directly connected thereto. This form of connection I hâve 
also found to be objectionable, as the différent chords or notes which are pro- 
duced require différent amounts of wind and a direct connection betweeu the 
pneumatic playing devices and the bellows for operating the same wlU net 
provide any reserved" capacity for produclng those notes or chords which re- 
quire a considérable volume of air. To overcome thèse objections, I hâve 
eombined pneumatic playing devices constructed according to my invention 
with a controlling-valve, whlch Is connected to and actuated from a supple- 
mental spring-pressed bellows or pneumatic. By means of this construction 
a uniform air pressure will be maintained and the spring-pressed bellows or 
pneumatic will form a supplemental réservoir, which will act automatically to 
supply the wind-pressure required to produce heavy chords or notes." 

From this statement it will be observed that the patentée was en- 
deavoring to obviate the difficulties arising when the pumping bellows 
was directly connected with the playing device. Thèse difficulties were 
twof old : 

(1) A uniform and constant air pressure could not be obtained by the 
use of foot bellows, and this variation in the pressure would produce 
variations in the action of the playing device. 

(2) A reserved supply of air could not be obtained for notes and 
chords requiring an unusual volume. 

To obviate thèse difficulties the patentée provided: (a) "A control- 
ling-valve." (b) "A supplemental spring-pressed bellows or pneumatic." 

The latter élément, in order to fulfil the purposes stated in the patent, 
had two functions: (a) Tobe connected to and actuate the controlling- 
valve. "By means of this connection a uniform air pressure will be 
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obtained." (h) To "form a supplemçntal reservpîr which will act auto- 
màtically tp, Stipply the wind-pressure required.tQ produce heavy chords 
or notes.'' Or, as stàted in another part of thé spëeificàtion : 

"By means of this construction it will be seem that tbe spring-pressed bel- 
lows, 46, will act qs a regulating device td'control the èùçtion or pressure ex- 
erted By thé béiMIi bellows, 'and wlU also'forHi â réservoir br reinforcing device 
for prodùelng <)hï>rds or notes requiriiig an ûnusùâl voluïûfei of wind." 

The opération of the supplementary bellows is shown in the follow- 
ing illustration taken f rom the defenda,nt's brief : 
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46 is the supplemental spring-pressed bellows. 47 is the spring. 41 
is the port. Co-operating with the port is the controlling-valve, 43. 

Suction being used, the spring ïs cpnstantly trying to hold the bellows 
distended. As the suction increases in the passages leading to the 
player pneumatics, it coUapses to some extent the bellows, 46, which, 
being connected with the controlling valve, 43, closes the port, 41, more 
or less, and diminishes the amount of air which can be drawn from such 
passage. But, as the suction thus decreases in the passage, the bellows 
is distended by the spring and the valve is opened and more air can be 
drawn from the passage. This opération and régulation goes on con- 
tinually while the instrument Is in use. The parts being properly ad- 
justed, the supplemental bellows by actuating the controlling-valve 
maintains a uniform pressure in the passage leading to the player 
pneumatics, no matter how hard the pumping bellows may be worked. 
In other words — in the language of the patent^"a uniform air pres- 
sure will be obtained." In this manner the auxiliary bellows fulfils its 
function as a regulating device. 

The auxiliary bellows fulfils its function of forming a supplemental 
réservoir in the following way: If a heavy chord or notes are struck, 
a suddenly increased volume of air is admitted to the left-hand passage. 
This diminishes the air exhaustion which is trying to collapse the 
auxiliary bellows, 46, against the action of spring, 47. Consequently 
the bellows at once expands and forms a "supplemental réservoir" to 
supply the suction necessary to the proper opération of the instru- 
ment. The "reserved capacity" which the patentée says is so désirable 
is provided. 

In considering the question of infringement then, which may most 
conveniently first be taken up, we must look in the defendant's instru- 
ment for this supplemental spring-pressed bellows which appears as 
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an élément of claim 5 as "a spring-pressed auxiliary bellows or pneu- 
matic" and as an clément of claim 6 as "a spring-pressed, auxiliary bel- 
lows, 46." It is true that the claims in issue contain other éléments 
than those which we hâve been considering. There is a main shut-oft 
valve which cuts off the wind pressure (suction) when the instrument 
is not in use, or the paper is being rerolled. So there is an independent 
controlling-valve to provide a direct connection between the pneumatic 
device and the main bellows, and so permit the "accenting" of notes. 
But it is unnecessary to consider thèse éléments in the présent case. 
If the defendant's instrument possess them ail and do not possess the 
auxiliary bellows which we hâve considered, it does not infringe. 

Now the primary différence between the defendant's sti-ucture and 
that of the patent is that in the former ail the devices corresponding to 
the auxiliary bellows and controlled valves may be omitted, and still the 
pneumatic playing devices will not be directly connected with the 
pumping bellows. A storage bellows is interposed between them. Thîs 
storage bellows serves as an air réservoir, and takes care of any un- 
usual volume. Consequently the defendant's f oundation structure was 
not subject to the objections pointed out by the patentée in his spécifica- 
tions. There was no necessity for employing a regulating device which 
should hâve the additional function of serving as an auxiliary réservoir 
because the storage bellows did ail that was required. 

The défendant does employ an auxiliary bellows to operate a regu- 
lating valve between the pumping bellows and the playing devices, but 
régulation is its only function. Its size and character are such that it 
cannot perform the réservoir function of the auxiliary bellows of the 
patent. It has no capacity to furnish the vacuum required for heavy 
notes or chords. It is capable of performing only one of the two func- 
tions required of the bellows of the patent. It is a regulating device 
and nothing else. 

_ Summarized, the situation is this : The patentée took as the basis of 
his invention a structure having direct communication between pump- 
ing bellows and playing devices. He found two difficulties to over- 
come : (1) Variable suction ; (2) want of reserve capacity to provide 
for heavy notes or chords. He overcame thèse two difficulties by em- 
ploying an auxiliary bellows having two functions : (a) To regulate 
the suction by actuating a controlling-valve ; (b) to serve as a réservoir 
for the supply of suction required for the heavy notes. The défendant, 
on the other hand, started with a structure in which there was not 
direct connection between the pumping bellows and the playing devices ; 
a storage bellows being interposed. This storage bellows furnished 
ail the reserved capacity required for heavy notes. Consequently the 
défendant had no difficulty to meet in this respect. But he did hâve 
difîîculty of variable pressure to meet, and employed an auxiliary bel- 
lows and controlled valve for such purpose. This auxiliary bellows 
was not large enough to furnish reserved capacity for heavy notes, and 
was not designed for such purpose. 

Under thèse conditions, it seems clear that the défendant is not guilty 
of infringement. Its structure does not possess the spring-pressed 
auxiliary bellows of the claims in issue, as that élément must be defined 
in the light of the spécifications. The auxihary bellows of the defend- 
ant's structure is insulïicient to fulfil the functions of the bellows of 
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tHe daims. It does riot infringe because it can only db less than that 
wh'ich thé patent requirés. The one is in no sensé thè équivalent of; 
thëothîer. . ' ■■: i:. ■.■■,. ■ 

Iii irèàching thèse conclusions, we hâve, of course, fùlly considered 
the cbritèntion of the complainant thàt the "supplemehtal réservoir" of 
the spècificà,tions is hpt the auxiliary bellows of the clairtis^ but the 
passage between the controlling- Valve ànd the pumpîng bellows. In 
our opinion this contention is at variance with the language and draw- 
ings of the piatent which clearly show that the bellows in and of itself 
is intended to form the réservoir. Indeed, language could hardly be 
plainer, and the bellows illustra ted has ample capacity to act itself as 
a rèservoir. 

The decree of the Circuit Court is aiffirriied, with costS'. 



MOTBR V. METAL STAMPING 00. 

(CSrcult Court of Appeals, Second Circuit. Aprii 4, 1910.) 

No., 198. , 

Patents (| 328*) — Anmoipation and iNruiNGEMENT-^THiti, Coupling. 

Evidence held insuffleient to establish beypnd reasonable doubt anticipa- 
tion of the Moyer patent, No. 591,561, for a thill coupling, by prlor public 
use of the device by another, and such patent held valid and Infringed. 

Appeal from the Circuit Court of the United States for the Southern 
Districtof New York. 

Suit in equity by Harvey A. Moyer against the Métal Stamping 
Company, Decree for défendant (169 Fed. 835), and complainant ap- 
peals. Reversed. 

Howard P. Denison, îbr appellant. 

William A. Megrath (Samuel G. Metcalf, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We concur with the Circuit Judge that complain- 
ant's thill coupling is a valid improvement on those shown in the prior 
patents, and that defendant's structure, although structurally slightly 
différent, is opéra ted in substantially the same way, produces a like re- 
suit and is an inf ringement of thé first claim. 

Weare unable to concur in the côrtclusion that a prior use has been 
established. The testimony as to the so-called Winans thill coupling 
relied on as an anticipation is not merely conflicting. It is of such a 
character as to induce the conviction that on one side or the other there 
has been perjui'y and falsification. If we had seen the witnesses and 
heard their testimony, we might in ail probability hâve been convinced 
as to which was the true story of the pièce of métal, the identity of 
which has been so hotly cohtested. But from merely studying the 
printed record of the testimony the ohly conclusion we bave been able 
to reach is that we are not "satisfied bçyond a reasbnable doubt" thàt 
the alleged anticipating device was,perfected and in use prior to the 
date of application for the patent. Inasmuch as the burden of thus 
satisf ying the court rests upon the défendant, the défense of prior use 

•For other case», mie same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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is not made out by proof such as the décisions call for, and the patent 
must be held to be valid and infringed. 

Decree reversed, with costs, and cause remanded, with instructions 
to decree in conf ormity with this opinion. 



STEINER & VOEGTLY HABDWARE CO. v. TABOR SASII CO. 
(CSrcuit Court, D. New Jersey. Aprll 11, 1910.) 

1. Patents (§ 160*) — Construction— Référence to Dbawings. 

Tïte drawings acc-ompanying the spécification of a patent and referred 
to In the descriptive parts thereof will be examined to ascertain the true 
meaning of the ternis used In describing the invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 235; Dec. Dig. § 
160.*] 

2. Patents (§ 72*) — Anticipation— Priob Patents, 

The lack of interchangeability of parts in two combina tiens Is an Im- 
portant factor in determlnlng the question of equivaleney or mechanical 
suggestion, where lack of novelty and Invention Is claimed because of a 
prior patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 86-91 ; Dec. Dig. 
i 72.*] 

3. Patents (§ 26*) — Invention— New Combination of Old Eléments. 

A new combination of old éléments is entitled to the protectic ii of a pat- 
ent, where It produces a new and useful resuit, although each old élément 
as seen In a prior device may hâve been suggestive of the use whlch could 
be made of It In the new. 

[Eâ. Note. — For other cases, see Patents, Cent. Dig. § 29; Dec. Dig. 
§ 26.*] 

4. Patents (§ 136*) — Beissues— Patents Stjbject of Eeissue. 

It Is not necessary that a patent should be wholly inoperative or Invalld 
to justify a reissue; but If It Is so broad as to be of doubtful validity, 
and the defect was due to Inadverteuce, the patentée is entitled to a re- 
Issue to limlt his elaims to hls actual invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. | 198i^ ; Etec. Dig. 
§ 136.*] 

5. Patents (| 138*) — Reissues— Time or Making Application. 

WTiere a reissue narrows the clalms of the original patent, mère delay 
In applying for a reissue does no more than suggest lâches, which is neg- 
atived where there was nothing on the face of the original patent nor any 
référence by the Patent Office to charge the patentée vi'ith notice that his 
clalms were too broad, and he acted with reasonaWe diligence when put 
to Inqulry as to whether they were eonflned to his actual invention ; and 
what is reasonable diligence dépends on the particular circumstances of 
the case. 

[Ed. Note. — ^Por other cases, see Patents, Cent. Dig. § 201 ; Dec. Dig. § 
138.* 

Time for application for reissue, see note to United Blue-Flame Oil 
Stove Co. V. Glazier, 55 C. G. A. 500.] 

6. Patents (§ 138*) — Beissues— "Validity— Lâches. 

A delay of 12 years before applying for a reissue held not to bar a pat- 
entée by lâches, where the device manufactured and sold by him was In 
strict conformlty with that shown in his patent, and his exclusive right 
was acquiesced in by the trade for more than 10 years, and it was only 
when after that serious Infringement commenced that he was put upon 
notice that hls clalms were probably tnvalld as too broad. 

[Bd. Note. — For other cases, see Patents, Cent. Dig. § 203; Dec. Dig. 
5 138.*] 

•For other cases see same topic & S numbbb In Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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". Patents (§ 138*) — Reissues— VÀMDiTT—lNTERvœNiNG Eightp. 

The doctrine of intervenlng rlghts eannot be Inyoked to invalidate a re- 
, Issue patent by an Infringer pf the device disclosed by the original patent 
and" protected by tlie liarroWer Clalms of the reissue. 

[Ed. Note. — For other casés, See Patents, Cent. Dlg. è 202; Dec. Dig. I 
138.*] 
S. Patents (§ 328*) — Reissub— Validity and Infringement— Window. 

.. The Giesey reissue patent, N'O. 12,405 (original No. 488,761), for a win- 
dow havlng a centrally-pivoted horlzontally-swinging sash, Is witliin the 
invention disclosed by the original patent, was not barred by lâches, and 
Is valld. Also, 7ieW Infrlnged. 

9, PATENTS (§ 16*) — "Invention" — WhAt Constitutes. 

That whlçh influences the mental conception, and leads one, step by 

step, until his device is sUccessfuly produced, is "invention," as dlstin- 

guishéd from mère "ineehanlcal skill." 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 16.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3749-3704.] 

In Equity. Suit by the Steiner & Voegtly Hardware Company 
against the Tabor Sash Company, On final hearing. Decree for 
complainant. 

Christy & Christy (Marshall À. Christy, of counsel), for compk'n- 
ant. 

Frank S. Katzenbach, Jr. (J. William Ellis, of counsel), for de- 
fendant. 

RElvLSTAB, District Judge. The complainant, as assignée of let- 
ters patent reissue No. 12,405 (applied for November 10, 1904), dated 
November 7, 1905 (original No. 488,761, dated December 27, 1892), 
and letters patent No. 580,127, dated April 6, 1897, granted to James 
H. Giesey, for certain new and useful improvements in Windows, 
brings this suit against défendant for an alleged infringement of such 
patents. 

The bill allèges that the improvements covered by said letters pat- 
ents are capable of use conjointly in one and the same window, and 
that the défendant has so used them. It contains the usual charges 
of the making, selling, and using by the défendant of windows that 
are an infringement of the complainant's patents, and prays the usual 
remédies of an injunction and an accounting. 

The charge of the bill relative to the infringement of patent No. 
580,127 was ab^ndoned. The question submitted, therefore, relates 
entirely to the reissued letters patent No. 12,405, and the charge of 
infringement is based upon claims 1, 2, and 3 of that patent. 

This patented device, adopting the language of the complainant's 
brief — 

"consists of a window which is eentrally pivoted wlthin Its frame, at the 
top and bottom, so that it may be rotated about on its pivotai axis, and which 
Is of less height than the f rame-space, so that when in Us normal closed posi- 
tion It may fit down below the usual stool or strip on the sill, to make a 
weather-tlght elosure, and, when It Is deslred to rotate it on Its pivots, It may 
be éleva ted. so as to clear the stool. In order to close the space which will be 
left at the top wben the window Is lowered, and to permit of Its being ele- 
vated and turned, there Is provided a separate follower-strip, which rests 
upon and moves with the upper rail of the window, closing the top opening 

♦For other cases see same topic & S numbek In Dec. & Am. Dlgs. 1907 to date, & Reii'i Indexes 
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•\vhen the window is lowered, and being pushed up iuto a reeess provided for 
it m the top of the frame when the window Is elevated. 

"The mechanlsm for elevatlng the window, and supportiug It in its elevated 
position se as to permit its rotation, Is contained in the lower rail of the win- 
dow. By throwing over a lever the window is elevated above the stool, and 
supported in that position upon a firm bearlng; and it may be rotated 
through a complète half circle, so as to turn its outer surface within, for pur- 
poses of cleaning or any other." 

The défendant admits that, if claims 1 and 3 are held to be valid, 
its two devices, "Complainant's Exhibits Defendant's Windows No. 1 
and 8," infringe such claims. It contends, however, that ail of the 
three claims are invalid for the f ollowing- reasons : 

"First, that the reissue as a reissue is void because of lâches and inter- 
veniug rights and because the description in the original spécification is in- 
sufficient to support the claims of the reissue ; second, that the claims in is- 
sue are totally lacklng in novelty and invention ; third, that the défendant 
does not infringe any valid claims of the patent In issue." 

The character of thèse défenses requires an extended quotation of 
and référence to the spécifications of both patents. They will be 
combined; the parts of the original omitted from the reissue being 
bracketed, and the new parts in the reissue being italicized. They are 
as follows: 

"Prior to my invention, so far as I am aware, pivoted Windows hâve been 
so construeted and normally arranged with référence to the sill that the sash 
in its rotary movement bas always moved in a plane slightly above the plane 
of the window sill, and consequently a neat or weather-tight joint eould not 
be made. Efforts to overconie thls Inhérent dlsadvantage bave been sug- 
gested, conslsting in providing the sill with a moldlng or strip adjacent to 
that half of the sash whlch in its rotary movement traveled away from the 
Inslde of the sill, but a concomitant dlsadvantage of thls arrangement laid in 
the fact that the moldlng or strip formed a check against the rotation of the 
sash beyond one-half of a complète circle, and consequently great dlfïiculty 
lias been experlenced in cleaning the outside surface of the window ; and the 
turther dlsadvantage has exlsted In the fact that that half of the sill whieh 
of necesslty was devold of the molding or strip was in a condition to admit 
between it and the window sash, wind, dirt, and raln ; another dlsadvantage 
of the construction referred to lying in the fact that the entire weight of the 
sash is at ail tlmes exerted upon the central lower vertical pivots, and a con- 
séquent sagglng of the same takes place each slde of sald pivot to such an ex- 
tent that the sill Is marred and defaced by the rotary movement of the sash. 
There has also been sur/gcsted, in the tiiitc of irinclotcs madc up of two icdnffs 
respeotively hinged to opposite sides of the frame and opening ané clomip Uke 
a door, an arrangement in ivhich one of the sxmnging wings is capable of a 
slight vertical moveinent on its hinges and is provided loitli a tension Kpring 
irihicli tends to hold it in elevated position. In order to hold the irAndow 
elosed in its lowered position, a locle is provided, which must 6e engaged with 
the sill in order to resist and overconie the elevating force which is constantly 
exerteïï hy the tension of the spring. 

"My invention has for Its objeets to overcome ail thèse defects and disad- 
vantages [of a pivoted sash, and to secure In such a sash ail the advantages 
which are inhérent with an ordlnary vertlcally movable sash ; and with thèse 
objeets and ends in view, my invention consists generically of a vertically piv- 
oted sash so arranged with the frame and sill of a window that It shall hâve 
both a vertical movement, by which it may be raised ont of and lowered Into 
a seat, and a rotary movement by which it may be revolved to open and close 
the window, as will be herelnafter more (uUy explained], above stated, and 
to secure in a pivoted sash ail the advantages which are inhérent in an ordi- 
nary verticaUy-movablc sash. 

"(My Invention also consists in the peculiar construction and arrangement 
of the devices employed for securlng the results aimed at.] 
178 F.— 53 
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"In order that those skilled In Qie, art to which my Invention appertalns 
œay fully understand the same, I WUl proceed to descrlbe its construction, 
arraB^anent, and mode of operatioifL, i;eferrlng by letters to the accompanylng 
draiwlijgs, In which: 

"Figure 1 ;ls a perspective vlew of a centrally-pivoted %orieonta,lly-sv>inging 
sash and frame embodylng my invention. Fig. 2 is a central vertical sec- 
tion. * * *" 

The foUowing are the drawings hère referred to : 



fig:i 




8TEINEB & VOEGTLT HARDWARE CO. V. TABOR SASH OO. 835 

" * ♦ * Similar letters of référence Indicate Uke parts In the several fig- 
ures of the drawings. ^ 

" 'A' represents an ordlhary window frame with the sill, B, provlded with 
a rabbet or seat for the lower rail of the sash, C, as Is customary In the con- 
struction of Windows in whi«h the sash is raised and lowered to open and 
close the window; this seat or rabbet in the slU belng essentially necessary 
to form a guard against the entrance of wlnd, dirt, and rain when the win- 
dow Is elosed, The sash, C, Is swung centrally upon vertical pivots, D, D'. 
The upper one, D, is formed intégral with a rectangular plate, E, and the lat- 
ter is secured to the frame by screws, A. The lower pivot, D', Is formed In- 
tégral with a plate. E', which plate is secured by screws, b, in a mortlse on 
the under side of the lower raU of the sash, and formed with two longitudi- 
nal channels, g, g, to permit of the movement, herelnafter described, of the 
eccentrics. The sash is made less than the length of the openlng In the 
frame, and consequently, when the lower rail of the sash is properly seated 
upon the sill or in the rabbet thereof, the upper rail of the sash wlU be below 
the under side of the upper part of the frame, and to close the space thus 
created, I provide an ordinary 'foUower,' F, which rests upon the upper raU 
of the sash and is Ufted thereliy when the sash is raised, and falls by gravity 
when the sash is lowered. Thls foUower is mortised ont centrally to sur- 
round the upper pivot plate, D, when the sald follower is llfted, as is dearly 
shown at Fig. 2. * • * 

"Having described the construction and arrangement of the several parts 
of my Improved window, I will now proceed to descrlbe the opération of the 
same. The window being In a elosed condition, and it being desired to open 
the same, the lever, I, is turned to the right, as indicated by the arrow, untll 
the journal, K, has rotated suflîciently far for the eccentrics to lift the sash 
free from the rabbet in the sill and for the feet or straight portions of the 
eccentrics to rest upon the plate, G', during which movement the follower, F, 
has been lifted up into its pocket or box in the upper portion of the frame, A. 
The sash may now be freely rotated upon Its vertical pivots, D, D', at any 
angle to the natural plane of the window, and to such an extent that the out- 
side surface of the sash, or glass, is readily accessible from the inslde for the 
purpose of cleaning the same. When it is desired to restore the sash to its 
elosed position, it is rotated in a reverse direction untll It reaches its normal 
plane withln the frame, the lever, I, is then thrown baek, and the weight of 
the sash causes it to descend withln the rabbet in the sill and to rest with its 
entire weight throughout its entire width upon the sill, and, as the sash in 
ordinary use is for a greater portion of the time elosed, It will be seen that 
Its own weight opérâtes to keep it in true and stlfC condition, thus avolding 
the sagging or dlstortlon occurriug in pivoted Windows as ordinarlly con- 
structed. 

"[Many variations may be made in the détails of construction without de- 
parting from the spirlt of my invention, the gist or genus of which consists 
in the broad idea of a pivoted sash so arranged that it can be moved vertl- 
cally to seat itself withln a recess or rabbet in the sill, and to be released 
from and rotate above such seat.] 

"While I hâve herein illustrated and descrihed the means which I prefer 
foi' oarrying oui my said invention, it is o'bvioiis that other and équivalent 
means may 6e em<ployed for that purpose, and I tiierefore do not lirmt the 
scope of my said invention further than as defined in the claims hereto a/p- 
pcnded. 

•'WTiat I clalm as new and désire to secure by letters patent Is: 

"[1. A window sash pivoted withln the frame and also movable vertically 
therein, sald sash being of less height than the frame space, and having 
means for closlng the openlng between the sash and frame, substantially as 
described.] 

"1. The combination with a window fram,e, and a centrally-pivoted hori- 
eontally-swinging window sash of less height than the frame-space and mov- 
able vertically therein, of means for olosing the opening between the sash and 
frame, and meaws for positimely elevating the sash, substantially as described. 

"[2. A window sash pivoted withln the frame, and also movable vertically 
therein, said window eash belng of less height than the frame-space, and a 
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verticfilly : mo'valile strip for closing tjie space between tlie sasli and fraœe, 
substantially as describéd.] 

"g. Tlie,<)otfhbination Kith a imrtlow frcmie of a centrally-pivoted horison- 
taUu-simnffing mindow. sash of less height than the frame-spaoe and movaMe 
vexticallu iherein, and means movahle vertically hy and tvith the sash for 
fslosing the opening 'between the sash ànd frame, substantially as describéd. 

"[3. Ai ;wliidow sash pivoted wltUn the frame and also movable vertically 
thereù», said wlndow sash being of less height than the frame-space and hav- 
ing, means for closing the openlng between the sash and frame, in combina- 
tion wlth means for lifting the sash, substantially as describéd.] 

"[4] '3. A window sash pivoted within th© frame and also movable vertical- 
ly therein, said sash belng of less height than the frame-space, and having 
means for closing the opeuing between the sash and frame, in combination 
with a lifting device composed of a lever, rotating journal, and eocentrics sub- 
stantially as describéd." 

The fifth, sixth, and seventh daims of the original are the same as 
the fourth, fifth, and sixth claims pf the reissue, respectively, and are 
not iitiVolved in thèse proceedings, 

As:to the défense that the original spécification is insuffîcient to 
support the claims of the reissue : Claims 1 and 3 of the reissue take 
the place of claims 1, 2, and 3 of the original, and the latter are much 
brdader than those of the reissue. The original embrace a window 
sash pivoted within the frame and movable vertically therein, and 
unless the concluding phrase to each of such claims, viz., "substan- 
tially as describéd," limits the place of the pivoting, the sash may be 
pivoted anywhere between the sides of the frame. 

The défendant admits that the drawings accompanying the spécifi- 
cation show a "centrally-pivoted horizontally-swinging window sash," 
but insists that the spécification does not show that such is the inven- 
tion intended. This is an error. The inventer intended such a de- 
vice, but in his claims he did not confine himself thereto. Preliminary 
to describing his invention, Giesey, in referring to the state of the art 
and the disadvantages which pivoted Windows in their rotary move- 
ments then possessed, said: 

"That the entire weight of the sash is at ail times exerted upon tbe central 
lower vertical pivots, and a conséquent sagging of the same takes place each 
slde of said pivot to stich extent that the sill is marred and defaced by the 
rotary movement of the sash." 

In describing his invention he specifically referred to the accom- 
panying drawings, and thus made them a part of his description. The 
drawings accompanying the spécification and referred to in the de- 
scriptive parts thereof will be examined to ascertain the true meaning 
of the terms used in describing the invention. Rev. St. § 4889 (U. 
S. Comp. St. 1901, p. 3382); Bâtes v. Coe, 98 U. S. 31, 38, 25 L. Ed. 
68 ; Card v. Colby, 64 Fed. 594, 12 C. C. A. 319 ; Brammer v. Schroe- 
der, 106 Fed. 918, 46 C. C. A. 41; Lamb Knit Goods Co. v. Lamb 
Glove, etc., Co., 120 Fed. 267, 36 C. C. A. 547 ; Mossberg v. Nutter, 
135 Fed. 95, 68 C. C. A. 257 ; Robins, etc., Co. v. American, etc., Co., 
145 Fed. 923, 76 C. C. A. 461. 

The inventor, referring to the drawings, said: 

"Fig. 1 is a perspective vlew of a sash and frame embodylug my Invention. 
Fig. 5 is a central vertical section." 
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Eoth thèse figures show only a centrally-pivoted horizontally-swing- 
ing window sash, and none of the other'figures show any other kind of 
a pivoted sash. He also says, with référence to the letters used with 
such figures : 

"The sash, O, is swung centrally upon vertical pivots, D, D'," etc. 

And after describing the construction and arrangement of the sev- 
eral parts of his window, he, with référence to its opération, says : 

"Tlie sash may now be freely rotated upon its vertical pivots, D, D', at any 
angle to the natural plane of the window, and to such an extent that the out- 
side surface of the sash (or glass) is xeadlly accessible from the inside for 
the purpose of cleaning the same." 

The référence to the sagging of the sash on each side of the pivots 
in pivoted Windows as they existed before the Giesey patent, the use 
of the Word "central" in relation to pivots, in reciting the disad- 
• vantages theretofore found in such sashes, and in describing the con- 
struction and arrangement of the several parts of his improvement and 
the use of the drawings in explaining the construction and opération 
of such device, évince that Giesey had a "centrally-pivoted horizon- 
tally-swinging window sash" in mind, and that he intended such as 
his invention. I thihk any one skilled in this particular art would 
hâve been able from this description to construct the device embodied 
in the claims of the reissue. 

As to the défense that the claims of the reissue lack novelty and 
invention: The défendant does not claim that the complainant's de- 
vice is not new. It contends that the claims of the reissue are void 
because they involve the exercise of only mechanical skill. A number 
of patents are cited, not that the inventions therein disclosed anticipate 
the patent in suit, but that, with the éléments there shown, the evolv- 
ing of the Giesey window was merely a matter of mechanical sélec- 
tion and not an invention. The only patents of the number referred 
to, which will be considered, are the Paradise patent, No. 373,413, 
dated November 15, 1887, the Pihlstrom patent, No. 359,283, dated 
March 15, 1887, the Sassenhoff patent (German) No. 4,84S, dated 
August 37, 1878, and the Maurer patent. No. 49,426, dated August 15, 
1865, as they were the ones specifically discussed by the defendant's 
counsel, and are illustrative of the principle contended for, and be- 
cause, if they do not sustain such contention, the others are much less 
capable of doing so. The Paradise and Pihlstrom windows are both 
centrally pivoted ; the former swinging horizontally, and the latter be- 
ing capable of being swung either horizontally or vertically, according 
to the location of the pivots. Neither has a vertical movement ; there- 
fore, neither is capable of being lowered below the strip on the sill. 

To rotate, thèse windows must of necessity hâve a clearance at the 
top and at the bottom. No provision is made in the Paradise window 
to prevent dust, wind, and rain from penetrating. The Pihlstrom 
window is provided with weather strips on sash and frame, but on 
opposite sides, so constructed that a tight joint would resuit when the 
window is closed. The Sassenhoflf and Maurer windows are of a 
casement type, having two wings hinged to the opposite sides of the 
frame and meeting at the center. Each of thèse wings is capable of a 
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vertical movement on the hinge pins. Those of the Sassenhoff can 
bp taised and lowered by the use of an eccentric; those of the Maurer, 
#hen unlocked, are raised by a lever mounted upon the side of the 
frame acting upon one of the hinge members and to which is attached 
a tension spring, the lower'end of which is fastened to the frame, and 
which exerts a constant pull upwards. In the former the force, ex- 
ertëd is to raise the wihdow ; in the latter to lower and to lock it. The 
lower rails of the sashes oî the Sassenhoff window are grooved, and 
when thè window is closedthey overlapthe sill on each side; and the 
Maurer ^ashes, when closed, can be lowered to fit below the strip on 
the sill, and may be kept so by bolts locked into the sill. At the upper 
edge, the Sassenhoff sash çarries a do sure strip which overlaps the 
upper pirt of the frame in its raised and lowered position and serves 
as a flieans for closing the opening between the sash and frame. 

Above, and resting on thé two wings of the Maurer window, is a 
single foUoWer-strip connected by a cord attached at its center to the 
outer ëiid of the lever refèrréd to. This follower is raised by the 
same lever and spring movenients which raise the wih<3ow wings, and 
lowers by the same force that is required to lower such wings, and, 
when lowered, closes the opening between the wings and the top of the 
frarrie. 

Neither the Sassenhoff nor 'Maurer sashes rotate through the frame, 
but swing inwardly and from the frarne. The Maurer window, the 
one priiicipally relied upon by the défendant, is of an entirely différent 
type f rcim the centrally-piivoted Giesey window. It was not placed on 
the màrket, ànd did not obtain a place in the trade. Only one was 
ever made, and that for use in the patentee's own résidence. It is a 
matter of considérable dôubt whether the spring employed in the 
Maurer device to lift the sash would prove a practical success even 
in the case of small Windows; but certain it is that a spring always un- 
der tension would not prove a suitable device to accomplish the purpose 
of the Giesey invention. That invention, again adopting the language 
of complainant's counsel — ■ 

"flnds Its useful field In the l^rge, heavy plate glass Windows used In mod- 
em public, inercantile, and office buildings, which, as appears in the rec- 
ord, run tô dimensions as great as 10 feet by 12 feet, and niay weigh 500 or 
600 pbund^. By means of this invention thèse massive Windows may be 
handled and manlpulated as easily as an ordinary sash, and they are at the 
same time so firmly and effidently supported as not to be subject to any 
sagging or dérangement which thelr great weight might well lead to be ex- 
pected. * * * Obvlously, , the spring employed by Maurer for elevatlng 
his window wing is not adapted for use upon Windows of the size and weight 
found in modem office buildings, the field In which the Giesey window has 
met with the greatest success. 

"A spring heavy enough to elevate a window weighing 500 or 600 pounds 
would be so bulky that no arçhitect wduld attempt to Use it. 

"Being undèr constant tension, it must necessarily wear out ; while at the 
same time, being inclosed In the frame work of the wall, it would be inac- 
cessible for purposes of renewal or repair." 

The lack of interchangeability of the lifting devices, and the means 
of closing the opening between the sash and frame of thèse two types 
of invention is not tb oe lost sight of. This is an important test in de- 
termining the question of inf ringement. Miller v. Eagle Mfg. Co., 



6TEINEK & VOEGTLY HARDWARE CO. V. TABOR SASH OO. 839 

151 U. S. 186, 208, 14 Sup. Ct. 310, 38 L. Ed. 121; Pittsburgh Meter 
Co. V. Pittsburgh Supply Co., 109 Fed. 644, 651, 48 C. C. A. 580; 
Eames v. Worcester Polytechnic Institute, 123 Fed. 67, 72, 60 C. C. 
A. 37. And it must be an influential factor in determining the ques- 
tion of equivalency or mechanical suggestion, 

The Giesey Hfting device could not be used with the Maurer win- 
dow, as it finds its support in the sill; for if it were so used the Maurer 
window would fall as soon as it was swung open, and before it could 
be closed it would hâve to be raised by hand; and, as already noted, 
the Maurer spring is not adapted to raise the large and heavy Giesey 
window, for, while the force of the tension spring is not an impossible 
lifting device, it would soon become inipracticable. The tensile power 
of such a device would lessen from the very beginning of its use, and 
would soon prove abortive. 

Such a lifting device is not an équivalent "means for positively ele- 
vating a sash," specified in claim 1 of the patent in suit and described 
in the spécification. Neither are the follower-strips of the two Win- 
dows interchangeable to close the opening between the sash and the 
frame. That of Maurer is raised and held in position by the tension 
spring which raises the window sash ; that of Giesey raises and f ails 
with the sash. If the Giesey follower should be used with the Maurer 
window, and the window should be swung through its whole half 
circle, the follower would drop for lack of support, and would bave 
to be raised by hand before the window could be closed. 

It is true that the patent in suit utilizes old éléments. The central 
pivot and horizontal rotation is shown by the Paradise and Pihlstrom 
patents; the raising of the sash above the sill to enable it to swing 
free and clear of the stool of the sill, by the Sassenhoff and Maurer 
patents. The latter also shows the use of a follower-strip to close the 
space between the top rail of the sash and the frame. 

But the use of the old éléments does not prevent the possibility of 
invention. It is perfectly well settled that a new combination of élé- 
ments old in themselves, but which produces a new and useful resuit, 
entitles the inventor to the protection of a patent. Loom Co. v. Hig- 
gins, 105 U. S. 580, 26 L. Ed. 1177; Expanded Métal Co. v. Brad- 
ford, 214 U. S. 366, 29 Sup. Ct. 652, 53 L,. Ed. 1034. 

Whether such invention would be great or small is immaterial. The 
question always and exclusively is: Does this combination, with its 
necessary resuit, show invention? Undoubtedly the field in which the 
Giesey device belongs was considerably narrowed by the patents re- 
ferred to. But none of thèse produced a window improvement which 
anticipated the patent in suit. They were ail of record several years 
(the Maurer more than a quarter of a century) before the original 
Giesey patent was applied for. No citation of any of thèse patents 
was made by the Patent Office pending the Giesey application; and 
no one skilled in this particular art had produced a device even ap- 
proximating the Giesey window. It is very easy now, since the Giesey 
patent was issued, to see the relation that this device bears to the 
earlier devices. But in dealing with this question the mind must go 
back to a time anterior to the Giesey application, and see whether at 
that time, in the light of thèse earlier patents and the state of the art 
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as it then was, thèse éléments distributed among thèse earlier devices 
-would suggest the Giesey device to one ordinarily skilled in that par- 
ticular art. 

The défendant furthef contends that the shifting of the hinge from 
the side of the Maurer window frame to the center so as to act as a 
central pivot, and which would occur to an ordinarily skilled mechanic, 
would alone be necessary to produce a window which would possess 
ail the inechanical équivalents of the Giesey window. 

Two models, "Defendânt's Exhibit Model No. 1," showing the 
Maurer device as patentèd, and "I>efendant's Exhibit Model No. 6," 
showing the change of such device tO a centrally-pivoted sash, were in- 
troduced in évidence by the défendant to show this equivalency. The 
argument based on thèse earHer patents only confuses the mental con- 
ception which resulted in invention, with the means which gave it prac- 
ticàl form. As was said by Justice Clififord in Bâtes v. Coe, 98 U. S. 
31, at page 48 (35 L. Ed. 68): 

"Whère the thing patentèd Is an entirety, consistlng of a single device or 
oom'binatlon of old éléments, Incapable of division or sepatate use, tlie re- 
spondent cannot escape the charge of infringement by alleglng or proving thnt 
a part ;0f the entire thing is found in one prior' patent or ptinied publiciitiou 
or machine, and auother part in another prior exhibit, and still another part 
in a third one, and from the three or any greater number of snch exbiblts 
draw the conclusion that the patentée is not the original and first inventer 
of the patentèd improvement." 

And by Judge Taft in Columbus Watch Co. v. Robbins, 64 Fed. 
384, at page 393, 13 C. C. A. 174, at page 183 : 

"No patent, of ail those which we haye had occasion to examine, shows 
the combinatlon of éléments just recited, It is said that the Churcli patent 
is nothing but a combination of the Wheeler patent with the Colby stem 
arbor, which any mechanic of skill could hâve arranged for practical opéra- 
tion. Drawings and a model hâve been submitted showing how easy it is to 
unité the Colby stem arbor with the Wheeler patent. In our view, this is but 
wisdoni after the fact. We cannot concur in the view that, even if it were 
known that a combination of the Wheeler patent with the Colby stem arbor 
would hâve an advantageous resuit, mère mechanical skill would enable one 
to make the combination. The combination showu in the drawings and model 
is a combination stiggested by the Church patent, and which. but for the 
Church patent, would seém more difficult than it now does. More tbau this, 
it involved patentable invention to see that a union of the éléments of the 
Wheeler patent with those of the Colby patent would hâve a bénéficiai re- 
suit." 

To same eflfect, see Thomson-Houston Elect. Co. v. Black River 
Traction Co., 135 Fed. 759, 764, 68 C. C. A. 461. 

The complainant's device was not produced by a mère sélection and 
adjustment of the several éléments embodied in the Maurer, or any 
of the other devices taken singly or together. The Giesey window 
was the product of the mind and not of thèse devices. The means 
employed in making the conception a reality, and in such form as to 
make it practical and useful, were old. Each élément was suggestive 
of the use that could be made of it ; but there the mechanical sugges- 
tiveness ended. The gist of Giesey's invention lay in the conception 
of so constructing a single centrally-pivoted horizontally-rotating win- 
dow sash, normally resting by its own weight on the sill behind the 
stool thereof, and so combining with its frame as to be weather-tight 
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and capable of being elevated in the frame to clear its seat and then 
rotated about on its pivot to any angle, desired; its weight while ele- 
vated resting on the lifting device which bas its base on the sill. Such 
a device with such an opération and results had never been made be- 
fore. Giesey conceived it. His device met with instant success. It 
supplied a recognized trade want. This not only évidences its utility, 
but that it was not an obvions évolution from the earlier patents. In 
my opinion, that which influenced the mental conception, and led 
Giesey step by step till his device was success fully produced, was 
"invention" as distinguished from mère "mechanical skill." 

As to the défense that the reissue is not for the same invention: 
The spécification and claims of the original patent were not limited to 
a "centrally-pivoted horizontally-swinging sash." They broadly claim 
"a window sash pivoted within the frame and also movable vertically 
therein." It was this breadth of claim in view of the Maurer patent 
that induced Giesey to apply for a reissue. The complainant says 
this reissue was to correct the original spécification by abandoning 
what was old, and to limit the scope of the patent to the actual in- 
vention disclosed and described therein. The défendant contends 
that the claims of the reissue attempt to cover a previously unrecog- 
nized invention; and that they describe an independent invention, if 
it be an invention. 

As to reissues, the act of Congress provides (Rev. St. § 4916 [U. S. 
Comp. St. 1901, p. 3393]): 

"Whenever any patent is inoperative or invalid, by reason of a détective or 
Insufflcient spécification, or by reason of the patentée claiiniiig as his own 
invention or discovery more than he had a rlght to claim as new, If the er- 
ror has arlsen by inadvertance, accident or mlstake, and wlthout any fraud- 
ulent or deceptlve intention, the commlssioner shall, on the surrender of such 
patent and the payment of the duty requlred by law, cause a new patent for 
the same invention, and in aecordance with the corrected spécification, to 
be Issiied to the patentée • ♦ * for the unexpired part of the term of 
the original patent." 

The spécification and claims are undoubtedly broader than the in- 
vention disclosed. If the Maurer window was "within the frame," it 
was included in the Giesey claims. The patent was granted without 
any suggestion from the Patent Office of the existence of the Maurer 
device. Had it been called to Giesey's attention, a correction of this 
spécification and claims could then hâve been made. Within specified 
limitations, that which may be done by amendment in the Patent Office 
pending the application may be done after the patent is granted, by a 
reissue. It is not necessary that the patent should be wholly inopera- 
tive or invalid to justify a reissue. As was said in Hobbs v. Beach, 
180 U. S. 383, 394, 21 Sup. Ct. 409, 414 (45 L. Ed. 586) : 

"Possibly the error was such as would not hâve impaired the patentee's 
rights under his original designs ; 'but he was entitled to the fuU scope of 
his invention, and if he were dissatisfled with the drawlngs as they stood, 
and the error was purely an inadvertent one, we think it was within the 
jurisdiction of the Comniissioner of Patents to order the patent to be reis- 
sued." 

Assuming that the existence of the Maurer patent made the Giesey 
patent of doubtful validity, is the reissue within the statutory restric- 
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tions? Thëre i-s hothing in the recofd that Suggests that this defect 
in the O'iesèy patent was not occasîoned inadvérteiitly, or that it was 
due to a frâudulëilt or deceptive intent. 

Was it for the feame inventiofl ? The device âctually made and 
marketed is the same. The defendaitt admittedly infringed the in- 
vention disclosed în the drawings anriexed tô the original spécifica- 
tions. The claims of the reissue are riarrower thân thosè of the origi- 
nal ;(ïatent, and were drawn so as to confine the claims to the spécifie 
inventidn disclosed in the origirtal. No addition to, or change in, the 
drawings were made, and such néw brsubstituted, parts in the reissued 
speGificatiori in no way change the device originally described and 
paterited. This is not the case of the securing ôf a reissue to broaden 
the claims sô as to cover a device not covered in the original. The 
défendant is not chargedwith infringement of a device not embraced 
within the original spetification, and the reissUe was liot sought to so 
enlarge the invention as to furnish the basis to sustain such a charge. 
Having rèachèd the conclusion that the description contained in the 
original spécification is sufficient to support the claims of the reissue, 
I think that only a comparison of the two patents is necessary to con- 
vince that the claims of the reissue do not point- out a new invention, 
but, by elinlinating the broad features of the original patent, confine 
the invention to the one disclosed in the original. 

As^tothe défense bf lâches and intervëning rights: More than 12 
years elapsed between the original grant and the application for reis- 
sue. The. patent statute dôes not employ the term "lâches." Delay of 
application which bars a patent is abandonment under section 4886. 
Macomber, Fixed Law of Patents, § 726, p. 668. The défense of 
lâches being négative does not appeal strongly to the courts, where 
the reissue narrows the claims. In such cases mère delay in apply- 
ing foi* a reissue, even for a long period, does no more than suggest 
lâches. There being nothing On the face of the original patent to 
charge the patentée with notice that his claims were too broad, proof 
that' the patentée aeted with reasonable diligence when he was put to 
the inquirywjiether his claims were confined to the actual invention is 
sufficient to négative lâches. Mahn v. Harwood, 112 U. S. 354, 5 
Sup. Ct. 174; 6 Sup. Ct. 451, 28 h. Ed. 665. 

What is reasonable diligence dépends on the particular circum- 
stances of the case considered., The Patent Office had granted Gie- 
sey's claims without question, aild the presumption of the validity 
was in his favor. The device manufactured and sold by him was in 
strict conforinity with that shown in his patent; and his exclusive 
right theretOiWâs acquiesced in by the trade for more than 10 years. 
Until the infringement by the défendant, ho serions interférence with 
his rights was, manifested, and sucii infringements as preceded that 
of the defendant's ceased promptly after the infringers were notified. 
It was orily after the latér infringers, including the défendant; refused 
to cease upon nbtification, and in ^he préparation for a légal contest, 
that the patentée was put ùpoh notice of the probable invalidity of his 
patent, ior having claimed a broader invention than he was entitled 
to. Thèreupon hé applièd piromptly for a reissuè to narrow and re- 
strict his. claiiiis'. 
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rNeither the defendantnor any other member of the public obtained 
any rights by infringing the device disclosed in the original patent, 
and which is protected by the reissue. The doctrine of intervening 
rights cannot be invoked in such a case. The défendant does net 
stand in the position of one who uses a device which is outside of the 
invention described and claimed in the original spécification, and which 
çan only be made an infringing device by broadening or expanding 
the clairtis of the reisstle, or which, though disclosed in the spécifica- 
tion or drawings, may be said to hâve been abandoned by the inventor 
or dedicated to the public. One of thepurposes of the grant of a re- 
issue is to afïord protection to an inventor who has claimed more than 
hé had a right to; and this protection dates back to the time of the 
Original issue as against those who infringed the invention therein 
disclosed. The cases cited by the défendant are not opposed to this 
view. Thèse, other than Pelzer v. Meyberg (C. C.) 97 Fed. 969, re- 
late to reissues where the claims enlarge the invention as originally 
patented, or cover a différent invention, or where the patentée, after 
having been put upon his inquiry whether bis claims were of doubt- 
ful validity, elects to stand thereon for a time which the courts hold, 
undèr thé çircumstances, to be unreasonable. Pelzer v. Meyberg was 
deçide'd Qri demufrer. The bill made no excuse whatever for the de- 
lay. T^iis was considered fatal, but complainant was permitted to 

amenti-' 

This fînding of invention and validity of the reissue applies to ail 
three claims; but the admission of infringement relates only to the 
first^nd second claims. The third claîm is both broader and narrower 
than ihe other twô; it covers any window pivoted within the frame, 
moving vertically therein, and is limited to a Hfting device compbsed 
of spécifie éléments. 

In view of the expiration of the patent in suit (since the argument), 
and that complète relief may be afïorded the complainant on the first 
two clâirtis, it is deemed Unnecessary to consider whether the third 
claim was infringed. 

The prayer of the complainant, except as to the injunction, is 
granted. 
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(Circuit Court, S. D. West Virginia. April 21, 1910.) 

CoxTRTS (§264*) — Fedbeal Courts of Equity— Jubisdiction— Issttakce of 
FiEri Facias. 

Rev. St. 716 (U. S. Comp. St. 1901, p. 580), wliieli provides tliat tlie 
fédéral courts shall "hâve power to issue ail writs not speeifleally provided 
for by statute which may be necessary for the exercise of their respective 
jurisdictlons and agreeable to the usages and principles of law," confers 
authority on a fédéral court of equity to direct the issuance of a fierl 
facias for the purpose of enforcing the payment of any costs that may 
be decreed, notwithstanding the decree may dispose of matters other 
than à money demaiid. 

[Ed. Note.— For other cases, see Courts, Cent Wg. § 801; Dec. Dig. 
§ 264*] V 

•For other cases see same toplc & § otjmbbb In Dec. & Am. Digs. 1907 tO date, & Rep'r Indexes 
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In Ëijiiîty. Sùît by the Western Pûcahontas Corporation against 
Abraham ÀCord and another. On motiori to quaâh éxecution. Motion 
dènied. 

Arthur English, for the motion. 
J. Lewis Bumgardner, opposed. 

PRITCHARD, Circuit Judge. This îs a motion to quash a wrît of 
exécution issued by the clerk of the Circuit Court for tHe purpose of 
coUecting costs decreed to be due complainant. 

It.is. insisted by counsel for movant that a court of equity has no 
power, except, in certain cases, to authorize by decree the issuance of a 
fieri façias. It is contended that, inasmuch as a fieri facias is a com- 
mon-law writ, it cannot be issued for the purpose of enforcing the 
collection of costs in an equity cause ; thàt under the chancery practice 
of England at the time of the enactraent of our judiciary act the de- 
creçs of a court of chancery could only be enforced by proceeding in 
personam, and that with the exception of rule 8 of the Suprême Court 
oî the United States as amended by rule 90, a court of equity is with- 
out power to direct the issuance of a fieri facias; that a fieri facias 
can only be issued where the decree is purely for. a monéy demand, 
and that,. in this instance, the decree not only pro vides for the collec- 
tion of costs, but also decrees the complainant to be the owner of the 
land inyolved in the controversy, and enjoins the défendant from 
further iriterfering with the possession of the complainant. 

Sections 2197 and 2198 of Street's Pederal Equity Practice contain 
the folîowing as to the rule by which fédéral courts are governed in 
this respect: 

"Sec. 2197. Writ of Fierî Facias Adopted In English Chancery. — ^Prior to 
1838 the English Court of Chancery had no power to grant the ordlnary writ 
of fleri facias even In the case of a money decree ; and the payment of money 
could be enforced, Uke other decrees, only by process of contempt, foUowed by 
Imprisonment and séquestration of property, as will presently be explained. 
But by a statute passed in that year, and by orders of the English chancery 
made to carry out the provisions of that statute, it became permlssible for 
the Court of Chancery to Issue the writ of fleri facias against the defendant's 
goods and chattels, and the writ of eleglt to extend aU hls real property, if 
necessary. 

"Sec. 2108. Writ of Fieri Facias In Fédéral Courts of Equity. — ^The example 
thus set in England was presently foUowed In the fédéral courts, for by equity 
rule 8, adopted In 1842, it was provided that the final process to exécute a de- 
cree for the payment of money might be by writ of exécution, in the form 
nsed In the Circuit Court in sults at common law in actions of assumpsit. 
This rule makes the common-law writ of exécution available in the court of 
equity in the isame manner and under the same conditions as It is available 
in courts of law ; and it will be noted that under our practice the writ of ex- 
écution Is available against the real property of the défendant, and the pro- 
cess against such property is not llmited to the use of a writ of eleglt, as in 
the English practice under the act of 1838." 

At the bottom of page 1296 of Street's Fédéral Equity Pratice will 
be f ound note 4, which reads as f ollows : 

" * • ♦ Though the rule provides for the use of the writ of exécu- 
tion where the decree Is 'solely for the payment of money,' It is to be under- 
stood as authorizing the court to order the issuance of such writ to enforce 
any money decree, al though the decree contains other orders and provisions 
than such as provide for the payment of money. And at any rate the court 



WESTERN POCAHONTA8 COKPORATION V. ACOKD. 845 

must probably be understood to hâve power to grant the writ of fierl facias 
as being a writ now conformable to the usage and practlee of the courts and 
neeessary to the exercise of its .iurisdiction, as contemplated lu section 710, 
Kev. St." 

Section 716 of the Revised Statutes (4 Fed. St. Ann. p. 498; U. S. 
Comp. St. 1901, p. 580), provides as foUows : 

"The Suprême Court and the Circuit and District Courts shall hâve power 
to issue writs of scire facias. They shall also hâve power to issue ail wrlts 
not speciflcally provided for by statute, which may be neeessary for the ex- 
ercise of their respective jurisdictions, and agreeable to the usages and prin- 
ciples of lavv." 

This statute is broad and comprehensive, and undoubtedly vests the 
courts of the United States with — 

"power to issue ail writs not speciflcally provided for by statute, which may 
be neeessary for the exercise of their respective jurisdictions, and agreeable 
to the usages and principles of law." 

The Suprême Court of the United States has recognized that the 
fédéral courts hâve the power to issue the writ of fieri facias. In the 
case of Story v. Livingston, 13 Pet. 357, 10 L. Ed. 200, the Suprême 
Court recognized the authority of a court of equity to enforce its de- 
cree by a writ of fieri facias. In that case the court, after determining 
the questions involved therein, ordered : 

"And this court doth further order, adjudge, and decree that the défendant 
do pay the costs in this court upon this appeal, and the costs of the reversai 
of the decree of the sald Circuit Court by this court, at its January term, 
1837, and also sueh costs on the proceedings in the sald Circuit Court In this 
cause, as the siaid Circuit Court shall tax and order to be paid, and that the 
sald Circuit Court do issue exécution therefor." 

But what the court did in that case cannot be said to be determina- 
tive of the question involved hère. Notwithstanding the limitations 
contained in equity rules 8 and 90, to which I hâve referred, I am of 
opinion that section 716 of the Revised Statutes gives this court ample 
authority in cases like the one at bar to direct the issuance of a fieri 
facias for the purpose of enforcing the payment of any costs that may 
be decreed, notwithstanding the decree may dispose of matters other 
than a money demand. This is so f rom the very nature of things ; 
otherwise, a court of equity in many instances would be powerless to 
enforce its decrees. 

I hâve carefully considered the well-prepared brief filed by the 
movant, but am inclined to the opinion that the cases cited are not 
controlling, in so far as the question involved in this controversy is 
concerned. For the reasons stated, the motion will be denied, and the 
marshal will take such steps as may be neeessary to enforce the process 
■of the court. 

Denied. 
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UNITED STATES V. Eli PASO & N. E. H. GO.. 
(District Court, W. D. Texas, El Paso Division. Aprll 23, 1910.) 

■ ■■•'■■ ■ No. 1,408: 

1. Animais ^f 31*)— Tbanspobtation ïbom Quaeantined District— Indict- 

"ment." !■■ ■ ■ ' ■ ■ 

ActMarèUé, 1905., c' 1496, |§ 2, 33 Stat. 1264 (U. S. Comp. St. Supp. 
1909, p. ïlS,5)i;\i'hiëh ijiakes It ùnlawful for any rallroad coinpany to re- 
ceive for tràiist)t)ftia.tioh or transport from any quarantihed' state or terri- 
tory, or from the quarantlned portion of any state or territory, into any 
other state ;Or,terr|toiy, anycattle or otlier Jive stock, exçept as tliereia 
provided, appllès ûnl!s>''to the Initial carrièi', wliicli transjwrts stock from 
the quarantlned district, and a Connecting carrier, which reçoives the 
stock In another state or territory for further transportation, is not sub- 
ject to punlshment thereunder. 

[Ed. Note. — For other cases, see Animais, Ont. Dig. § 81 ; Dec. Dig. § 
31.*] . , 

INDICTMENT. Alfl) INFOBMATION — (§ 63*) — CONCLUSIOPfS OB P'aCTS— TbANS- 
; TORTATION Oir ANIMALS FEOM QUABANTINBD DiSTEICT. 

An Indictment charging a rallroad cOmpany with havlng transported 
live stock from a quarantlned district into another state, In violation of 
Àct March, S, .1905, ç. 1496, 33 Stat. 1264 (U. S. C?omp. St. Supp. 1909, p. 
1185), whlch avers that the Secretary of Agriculture gave notice of the 
establishment of such quarantlile to the "pfoper offlcers" of 'défendant, is 
insufiiclent, as alleging, a, mère légal conclusion ; nor is the establishment 
of such quarantine sufflciently alleged by stating tl;ifit; the Secretary 
"daly and legally established" it, but it must further; sbow that he pub- 
lished the notice requlred by seetioii.J. of i the act, vchlch is prerequisite 
tO; a crimlnal conyiction. i 

[Ed. Note. — For other cases, sèe Indictment and Information, Cent. 
Dig. § 185 ; Dec. Dig. § 63.*] 

The El Paso & Northeastern Railroad Company was indicted for a 
criminal offense. On dèm'urfer to indictment. :Demiirrer sustained. 

The indictment charges,' in efCect, that the défendant unlawf uUy trans- 
ported two head of eattle from the territory of New Mexico into El Paso, 
Tex. ; their ultimate destination being Wllcox, Ariz. ],t is alleged that Texas 
county, iq the gitate of Oklahoma, was under quarantine for scabies existlng 
among cattlë, aiid that the two head were transported by the Chicago, Bock 
Islahd & Pacific Railway to the territory of New Mexico, and there delivered 
to the défendant for transportation to thelr destination. There :is ho. alléga- 
tion showing that the Secretary of Agriculture had published notice of the 
quarantine of Tes;as county, OkL, In a newspaper; but it Is alleged tbat the 
Secretary of Agriculture had "duly and legally establlshed" quarantine, of 
which he gave î>rlnted notice to the "proper offlcers" of the défendant. The 
foregoing statement, consldered In connection witb the demurrer lùterposed 
by the défendant to the indictment, sufflciçntly explalns the nature of the case. 
The clauses of the demurrer, deeuied; neçessary to notice, read as follows: 

"Second. Be'cause said indictment faiis to charge any offense agalnst the 
laws of the United States, in this, to wlt: That it only charges that thls de- 
fendant transported the two animais mentioned in the Indictment from the 
territory of New Mexico into the state of Texas, but does not charge that the 
place from which this défendant transported sald animais was quarantlned 
by quarantine duly or legally establlshed by the Secretary of Agriculture, but 
only charges that the animais transported by this défendant from the terri- 
tory of New Mexico had some time previous to the tlme when they were so 
transported by this défendant been from a quarantlned district in the state of 

•For other cases see saine topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Oklahoma, but said Indictment does not charge that this défendant trans- 
I)orted sald animais from said quarantined district in the state of Oklahoma. 

"Third. That said indictment simply charges that this défendant received 
for transportation and transported from the terrltory of New Mexico, not 
charged to be within any quarantined district established by the Secretary 
of Agriculture, the animais mentioned in the indictment. 

"Fourth. Said indictment is further détective for the reason that it doea 
not state to what ofOcers of this défendant the Secretary of Agriculture of 
the United States gave printed notice of said quarantine, but simply charges 
that he gave notice to the proper offlcers, which is a conclusion of law, not a 
statement of facts. 

"Fifth. Said indictment is further détective in that it does not show on its 
face that the Secretary of Agriculture had established a quarantined district, 
for the reason that it does not show that he had published any notice of the 
establishment of sald quarantine as required by law." 

Charles A. Boynton, U. S. Atty., and S. Engelking, Asst. U. S- Atty. 
Hawkins & Franklin, for défendant. 

MAXEY, District Judge. The indictment is based on the act of 
March 3, 1905, the first and second sections of which read as foUows : 

"That the Secretary of Agriculture is authorized and directed to quarantine 
any state or terrltory or the District of Oolumbia, or auy portion of any 
state or terrltory or the District of Oolumbia, when he shall détermine the 
fact that cattle or other live stock in such state or territoi-y or District of 
Oolumbia are affected with any eontagious, infectious, or communicable dls- 
ease ; and the Secretary of Agriculture is directed to give wrltten or printed 
notice of the establishment of quarantine to the proper offlcers of rallroad, 
steamboat, or other transportation companies doing business in or through 
any quarantined state or terrltory or the District of Oolumbia, and to pub- 
lish in such newspapers in the quarantined state or terrltory or the District 
of Columbla, as the Secretary of Agriculture may seleet, notice of the estab- 
lishment of quarantine. 

"Sec. 2. That no rallroad compahy or the owners or masters of any steam 
or saillng or other vessel or boat shall receive for transportation or transport 
from any quarantined state or terrltory or the District of Oolumbia, or from 
the quarantined portion of any state or terrltory or the District of Oolumbia, 
Into any other state or terrltory or the District of Oolumbia, any cattle or 
other live stock, except as hereinafter provided; nor shall any person, Com- 
pany, or corporation deliver for such transportation to any rallroad company, 
or to the master or owner of any boat or vessel any cattle or other live stock, 
except as hereinafter provided ; nor shall any person, company, or corjxtra- 
tion drive on foot or cause to be driven on foot, or transport In private con- 
veyance or cause to be transported in private conveyance, from a quarantined 
state or terrltory or the District of Oolumbia, or from the quarantined por- 
tion of any state or terrltory or the District of Oolumbia, into any other 
state or terrltory or the District of Oolumbia, any cattle or other live stock, 
except as hereinafter provided." 

33 Stat 1264, c. 1496 (U. S. Comp. St Supp. 1909, p. 1185). 

Owing to the pressure of officiai engagements the court can do little 
more than state its conclusions. 

1. It was the intention of Congress, as manifested by the second sec- 
tion of the act, to punish only the carrier which transports cattle from 
a quarantined district, and not the carrier to which cattle may be sub- 
sequently delivered by the first carrier for transportation, although 
they may be from such a district. To be more spécifie: According 
to the allégations of the indictment, the Chicago, Rock Island & Pacific 
Railway Company received in Texas county, 0kl., and transported to 
New Mexico, and there delivered to the défendant, the two head of 
cattle in question. The cattle were then transported by the défendant 
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to El Paso, Tex. Construing the law, as applied to the allégations 
of the indîctment, the carrier amenable to ' punishment, if justified by 
ail the évidence of the case, would be the Chicago, Rock Island & 
Pacific Railway Company, and not the défendant, since the latter 
did not transport, f rom a quarantined district, cattle to be transported 
into any state or territory. In other words, the initial carrier, receiv- 
ing or transporting the cattle, and not subséquent ones, would be pun- 
ishable under the act. 

2. It is objected by the second ground of demurrer that the indict- 
ment does not name the officers to whom the Secretary of Agriculture 
gave the printed notice of the establishment of quarailtine. The in- 
dictment allèges that the printed notice was given to the "proper offi- 
cers" of the défendant. The allégation is a mère légal conclusion, and 
manifestly insufficient. The indictment should give the name of the 
ofiicer to whom the notice was given. 

3. The objection assigned by the fifth clause of the demurrer is that 
the indictment is defective in faiHng to show that the Secretary of Ag- 
riculture had established a quarantine district, for the reason that it 
fails to disclose that he had published notice of the establishment of 
quarantine as the law required. The first section of the act explicitly 
directs the Secretary, not only to give written or printed notice of the 
establishment of quarantine to the proper officers of the carriers, but 
to publish in such newspapers, in the quarantine district, as he may sé- 
lect, notice of the establishment of quarantine. The publication of the 
statutory notice is a prerequisite to the conviction of one charged with 
crime, and the indictment should clearly allège the fact oî such pub- 
lication. The allégation that the Secretary duly and legally estab- 
lished quarantine states only the conclusion of the pleader as matter 
of law, -which is not sufficient in criminàl pleading. See United States 
V. Louisville & N. R. R. Co. (D. C.) 165 Fed. 936. 

The court is of the opinion that the demurrers should be sustained, 
and it is so ordered. 



THE RAYMOND. 

(District Court, E. D. New York. April 15, 1910.) 

TowAGE (§ 11*)^Injuey to Tow— Négligence of Tug. 

A tug undertook to tow an old car float, tàen tiaving a deck load of coal 
on tioard, froni Barren Island, in Jamalca Bay, to a point on tlie northerly 
side of tlie bay, over shallows and through twisting cli^nnels, wliich could 
only be navlgated at or neai- lilgh tidé. The towage was undertaken on 
the assumptlpn, apparently based on statements of her master, that the 
draf t of the float was not more than 5Ve f eet ; but she grounded in a 
greater depth of water, ajid was left temporarily by the tug where she 
was injured by a storm, and after being towed to her destination later 
was found to be so seriously damaged, with her seams opened and tim- 
bers twisted, as to be beyond repair. Held, on the évidence, that there 
was ho fault on the part of the tug whieh rendered it liable ; the grouml- 
ing of the tow béing due to the fact that her draft, as laden, whieh could 
not be ascertalned by the master of thé tug, was greater than supposed, 
and her injury to her âge and weakness. 

(Ed. Note.— Fpr other cases, see Towage, Cent. Dig. §§ 11-23; Dec. Dig. 

1 11.*] , ■ : ■ ,. 

*For other cases kbe sàuié topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiraîty. Suit by Chester A. Dady against the steam tug Ray- 
mond and ovvners. Decree for respondents^ 

Robinson & Robinson, for libelant. 
Alexander & Ash, for claimant. 

CHATFIELD, District Judge. The libelant is the owner of a boat, 
formerly used as a railroad float, which the tugboat Raymond un- 
dertook to tow from Barren Island, in Jamaica Bay, to a point near 
the northerly side of the bay, over shallows and through twisting chan- 
nels, such that the opération could not be performed except at or near 
high tide. This particular car fîoat, which was many years old, is 
shown by the testimony of the libelant's witness Gokey to hâve been 
fitted up for a tender, or to assist in the opérations of a dredge, and, 
while no repairs were put upon her hull, she was in such a condition 
that, under ordinary usage, Mr. Gokey's opinion was that she would 
not leak to any extent. On the other hand, Mr. Bushey, who had ex- 
amined the barge some time previously for a purchaser, formed the 
opinion that she was so old that any strain, such as carting a deck load 
of coal, would open her seams and start her to leak within a compara- 
tively short period. 

On the day in question, as the tug Raymond came alongside, some 
discussion was had betweeil the captain of the float, the captain of the 
tug, and some one on the boat which brought the float to Barren 
Island, as to the draft of the barge and the condition of tide. The 
captain of the float testified that the captain of the tug made his own 
examination and determined the draft at that time. This is denied 
by the captain and other men upon the tug, who are corroborated by 
évidence as to the construction of the float itself, which was rounded 
so that the draft could not be ascertained by means of a boat hook. 
The towing opération was apparently undertaken upon the assumption 
that the float was drawing not more than 5% feet of water, which 
draft would probably hâve allowed her to reach her destination, even 
taking into account the twisting of the channel and the length of the 
boats, some 315 feet. 

On the way up, a number of miles from Barren Island, and at a 
point where the channels had become mère streams running between 
mud banks at lôw tide, and hence with a depth of not more than 6 
feet (the rise of the tide) over the flats, the float grounded. The 
captain of the float is of the opinion that the tug was aground also; 
but the testimony of ail the witnesses of the tug is to the efïect that 
she worked around the float and ultimately got her off. The recollec- 
tion of the captain that she was kedged off by means of a small skiff 
anchor is so unlikely as not to be persuasive, and is probably the re- 
suit of faulty recollection as to some occurrence not of the nature 
indicated by his testimony. At any rate, the float was released from 
its position; but again, owing to her length, and the fact that her 
draft then exceeded the estimated amount, she took bottom some dis- 
tance from her destination. As the tide was then about to f ail, and 
as the float had no anchors or other means for protecting herself in 
the channel, the captain of the tug did the only thing that was possible 
under the circumstances, and placed the scow upon the mud flats as 
178 F.— 54 ^ 
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far as f)ossibIe, having in the meantime sent the boàt ashore to see if 
an anchor could be obtained, and having consulted with the captain 
of the float as to what should be donc. 

Testimony is given as to several attempts to release the float from 
her position on subséquent days, and ultimately, after Hghtering a part 
of the cargo, she was taken to hér destination at high tide, there placed 
uponi the mud, and since that has been in one position, with her seams 
opeijed and her timbers twisted to sùch an extent that it was impos- 
sible to àttempt her restoration. It also appears that while she was 
lying ùpon the mud a severe storm caused some swell or unusual rise 
bi thé" tide, and that a part of the deck load of coàl was washed oflf. 
It is impossible to tell.how mucH was actually lost in this manner, but 
the quantity ihust hâve been considérable ; and if the handling of the 
float hàd been such as to impute négligence in towing, it would be 
necessary to ciOnsider whether the tug had donc ail that it should do 
in attempting to protect its tow after the stranding had occurred, and 
whether the tùg or the owner of the coal was at fault in assuming that 
the vessel àrid its' cargo could bè safely allowed to remain at the point 
in question, it being évident that there was nothing to suggest a storm 
or any unusual danger on the night when the scow was put upon the 
flats. •' ■:■ 

But, loëking at the whole situation, and considering the testimony 
bf thè witnëgses and their recoHection of the occurrences, it must be 
held thât thè tug and its crew did nothing for which they could be held 
responsible, iinless there was négligence in attempting to take the barge 
to the point 'in question, under the conditions which could hâve been 
ascertainèd àt the time the tug. went to the float at Barren Island. The 
difficulties ô'f the channel, the depth of water, and the space around 
the varions turns, as well as the length and widthof the float, were 
known to the tug captain. He also was bound to estimate the strength 
of the tide ând the length of tiime within which he could safely un- 
dettake such an opération ; and if the accident had resultéd from any 
t)f thèse causes, br from càreless handling of the float during the trip, 
the tug would, be liable. 

But the b'bèlant does not meet thé burden of proof in showing that 
the trotiblë' càfne f rom any ôf thèse causes. It Would appear, rather, 
that the float, iii its loaded condition; even if not leaking at the time 
it left Bàrfen Island, must hâve drawn considerably more than the 
amount estimated by her captain; and the fact that, when the float 
first grounded, the tug was able to proceed eiïtirely around her, the 
tug then dirawing 6% feetôf water, would indicate that the barge 
must hâve s,ettled out of shape or hâve leaked to an extent sufiîcient 
to cause her të hâve acqùired a draft much greater than had been es- 
timated; arid hei- lack of .pilmps or any facilities to keep her dry, as 
wèll as the'.ininossibility bf preVenting sagging, due to her âge and 
lack of stréTigîh,' cannot be chàrgedas a fault against the tug. When 
placed upon' thé mud, the diagonal strain of her position, and also 
frorri the deck load of coal, is Sufficient cause for Opening her seams 
and twistii^ her timbérs^ and of course this was aggravated greatly 
by the storm occurring some two.days after. 

Underthè circumstances, it does not seem that the libelant has shown 
négligence on the part of the tug, and the libel should be dismissed. 



m BE PEACUCE. 351 

In re PEACOCK. 

■ (Circuit Court, E. D. North Carolifla. Marcli 8. 1910.) 

No. 294. 

1. Bankeuptct (§ 151») — Administration dp Estate— Title of. Trustée. 

On an adjudication of bankruptcy, ail property of the bankrupt, where- 
ever situate and In whosesoever possession, passes Into the custody.of the 
court, and on the appointment of a trustée vests In hlrn, but In the same 
condition and subject to the same equltles as In the hands of the bank- 
rupt. 

[Ed. Note. — ^For other casés, see Bankruptcy, Dec. Dlg. § 151.*] 

2. BANKBnPTCT (i 224*) — Administration of Estate— Powers of Rbfbrbe. 

A référée in bankruptcy has no jurisdlctlon to order third persons, in 
possession of property claimed by the trustée, to.dellver it to the trustée, 
where the possession of the thlrd persons Is based on a bona fide adverse 
clalm. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 224.*] 

3. Baneeuftct (i 224*) — ^Administration of Iîstatb;— Powees of Refbbee. 

The possession of cotton by.a pledgee to secure advances made to the 
pledgor is based on such a bona fide adverse elaim as bars the rlght of 
the référée in bankruptcy of the pledgor. to order the delivery of the cot- 
ton to the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 224.*] 

4. Bankbuptot (§ 342*) — ^Administration of Estate— Povs'ee or Référée. 

On an. application to a référée to expunge a ereditor's proof of clalm, 
the référée has no power to do more than allow the pétition, expunge or 
dlminlsh the clalm, or refuse to do elther, and cannot render.any affirm- 
ative judgment agalnst the créditer. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. I 842.*] 

5. Pledqes (§ 11*) — What Oonstitutes Pledge. 

Whether an executory contract to shlp cotton as security for advances 
to the shipper could hâve been specifically enforced or not, when the 
contract was executed by the shipment, the consignée held the cotton in 
pledge for the purpose of selllng and paying the debt. 

[Ed. Note. — For other cases, see Pledges, Cent. Dlg. §§ 28-35; Dec. Dig. 
I II.*] 

6. Bankruptcy (§ 188*) — Title of Trustée— Property Pledged. 

The rlghts of a pledgee in respect to hls lien are not affected by the 
adjudication of bankruptcy of the pledgor or the appointment of hls 
trustée. 

[Hd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 188.*] 

7. Pledges (§ 56*) — Enfobcement of Lien— Sale of Property. 

A pledgee may upon default sell the property, the power belng Implied 
from the transaction Itself. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. § 152; Dec. Dig. 
§ 56.*] 

8. Bankeuptcy (§ 214*) — Administration op Estate— Kights of Creditoes— 

Sale of Pledged Property. 

Under Bankr. Act July 1, 1898, c. 541, § 57, 30 Stat. 560 (U. S. Comp. 
St. Î901, p. 3443), provldlng that the value of securlties held by a créd- 
iter shall be determined by converting them into money according to the 
agreement by whlch the securlties were held, even If a pledgee of the 
ibankrupt had agreed to sell only at the direction of the pledgor, he had 
the rlght, as agalnst the trustée in bankruptcy of the pledgor, to sell the 
property and apply the proceeds to the debt after the adjudication of 
banlôruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 214.*] 

•For other cases see same topic & § numbër in Dec. & Àm. Digs. 1907 to date, &. Rep'r Indexes 
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9. Pledges (§56*) — Eneorcement or Lien— Duty of Pledgor. 

A pledgee's power to sell must bë éxerclsed with due regard to the in- 
terests pi: the pledgor, and the pledgee in maklug a sale, will be regarded 
as a trustée, and the sale iniùst be conducted f airly, and in stich a way as 
to subserve the interests of ail concerned. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. §§ 152-183 ; Dec. 
I>ig. §56.*] 

10. Bankeuptct (§ 279*) — Actions bt Trustée— Right of Action. 

The holding that the right of a, pledgee of a bankrupt to prove his 
clalm against the estate was not forfeited by his saleof the property 
pledged and application of the proeeeds to his claim does not afCect the 
trust^ç's right to a plenary suit agaln§t the pledgee for au accounting, 
and if the sale was In any respect improvldent the pledgee will be held 
liable for such amount as the court may flnd was lost by reason tUereof. 

[Ed. Note. — For other cases, see Bankruptcy, l5ec. Dig. § 279.*] 

11. BANKBtrp'pqY (§ 342*) — ^Administbation of Estate— Pboceedings Befohe 

REFEREE. 

On'ap application before a référée in bankruptcy to expunge a credit- 
or's proôf of claim and for other relief, where the creditor as pledgee of 
the bankrupt had sold cotton conslgned to him by the bankrupt and 
there was no. évidence of négligence or Improper handling or storage of 
the cotton by the creditor, the weights of the cotton sold as shown by the 
licensed' weigher should be adopted as against those of the bankrupt; 
their correctness remaining open to attack in a plenâry suit by the 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 342.*] 

12. Bankbtjptcy (§ 342*) — Administration in Otiieb State— Peoceedings 
Befobe REFEREE— Evidence. 

On an application before a référée to expunge a creditor's proof of 
claim, évidence held insufficient to show, for the purposes of such appli- 
cation, that the baies of cotton sold by the creditor were other than those 
conslgned to him by the bankrupt as securlty for advances. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 342.*] 

13. Bankruptcy (§ 166*) — Préférences— What Constitutes Préférence. 

Whére a creditor, in pursuanee of a long-continued course of business, 
reçoives shlpments of cotton and makes advances to the consignor within 
four months preceding the adjudication of the bankruptcy of the con- 
signor, neither of them knowing at the tlme that the consignor was In- 
solvent, the excess of the shipment recelved over the amount of the 
advancements does not constitute a voldable préférence, deflned by Bankr. 
Act July 1, 1898, c. 541, §§ 60, 678, 30 Stat. 562, 564 (U. S. Comp. St. 1901, 
pp. 3445, 3449). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. i 166.*] 

14. Bankbuptoy (§ 342*) — Préférences- Evidence. 

On an application before a refereê to expunge a creditor's proof ot 
claim, évidence held not to show that the creditor had reasonable cause 
■ to believe that shlpments of cotton to him within four months preceding 
adjudication of bankruptcy were intended to give him a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 342.*] 

15. Bankruptcy (§ 311*) — Préférences— Right to Avoid. 

It is only when a transaction comes within Bankr. Act July 1, 1898, c. 
541, I 60, 30 Stat 562 (U. S. Comp. St. 1901, p. 3445), or section 67e, de- 
flning voldable préférences, that section 57g, providlng that the claims of 
creditors who hâve recelved préférences shall not be allowed unless such 
creditors shall surrender their préférences, applies. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 311.*] 

Tn the matter of the bankruptcy of R. E. Peacock. From an order 
of the référée on a pétition to expunge proof of debt and for other re- 

*For other cases see same toplc & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexea 
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lief, an appeal is taken, Reversed, and cause remanded to the référée 
for further proceedings. 

W. C, Munroe, A. C. Davis, and Robt. G. Grady, for trustée. 
Jacob Battle, for créditer. 

CONNOR, District Judge. The material facts are : On April 20, 
1909, upon pétition of certain of his creditors, R. E. Peacock was ad- 
judged an involuntary bankrupt, and after proper proceeding had E. 
C. Cobb appointed and qualified as his trustée. On May 5, 1909, John 
N. Vaughan, of Norfolk, Va., trading under the firm name and style of 
Vaughan & Barnes, filed with the référée proof of debt against the es- 
tate of the bankrupt. On May 17, 1909, the trustée filed a pétition with 
the référée to expunge the proof of debt and for other relief. 

The grounds of the pétition are fully set out and may be summarized 
as foUows : That the créditer had received préférences within the four 
months next immediately preceding the date of filing the pétition, and 
has not surrendered the préférences so received. The trustée sets out 
in détail the basis of his contention, both for having the proof of debt 
expunged and the further reHef demanded. He prays: (1) That the 
proof of debt be expunged from the list of claims proved, etc. (2) 
"That Vaughan & Barnes be required to surrender to him the proceeds 
of certain cotton held in trust for the bankrupt, together with any sum 
that may hâve been lost by an unauthorized sale thereof." (3) "That 
Vaughan & Barnes be required to pay to him the proceeds of the cot- 
ton shipped to them within the four months next preceding the filing 
of the pétition, in excess of advances during that period," etc. (4) 
"For other and further relief," etc. 

The trustée, with permission of the référée, amended his pétition by 
alleging, in addition to the matters set out : 

"That Vaughan & liâmes had not sold the 679 baies of cotton which was in 
their hands at the tlme of the bankruptcy, and that It was so mlxed with 
other cotton as to he Indistinguishable." 

John N. Vaughan filed an answer to the pétition, making a spécial 
appearance for that purpose, as follows : 

"He appears specially and solely to object to the jurlsdictlon of the court 
to compel him to answer so much of sald pétition as is eontained in prayers 
2, 3, and 4, and not confessing," etc.. "pleads to the jurisdiction of this court 
over bim as to the said matters just hereinbefore mentloned, and says that 
this court has not, under the sald pétition, jurisdiction over thls défend- 
ant, nor any right under the law to pass upon any of the matters mentloned 
la the second, thlrd, and fourth prayers of the said pétition, but for the pur- 
pose solely of sustainlng the proof of claim," etc. 

He thereupon proceeds to answer the allégations pertinent to the 
validity of his claim, etc. The pétition and answer came on for hearing 
upon testimony and argument, when, after giving his view of the law 
and citing authorities to sustain him, the référée adjudges: 

(1) "That this court has jurisdiction." (2) "That the proof of claim of 
Vaughan & Barnes be and the same Is hereby expunged from the list of cred- 
itors." (3) "That Vaughan & Barnes pay over to E. C. Cobb, trustée in bank- 
ruptcy, the value of Peacock's cotton as of the date of filing his pétition 
against them, to wlt, May 17, 1909, computed on the basis of the welghts 
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ebowu on.Peapock's book fttid the priées computed on thp basls of the officiai 
Tàlùe ôf middllng cbttoiT'oïii thië Nortolk and Portsmouth Gotton E^ohânge of 
the same date, May 17, 1909, together wlth the cost of thâè aetioBi" (4) "That, 
aïter Vaughan & Barnes hâve complled wlth article 3 ofthls ruUng It Is ad- 
judged that théy be alloweà to file a new proof of theli- claim 'M' thls joiatter." 

Vaughan & Barnes duly filed a pétition to the judge to reyiew the 
cohcliisiënstsand rulings ôfithe referez," assigning errors, therein. The 
record watecertified to^therjudge andheardupon argument of counseL 

The ï)etition is filed purguant to the prpvisions of section 57, subsec. 
"k"; of'tlte^bankrupt.act (Actjuly 1, 1898, c. 541, 30 Stat. 561 [U. S. 
Gom|)JSti (19.01, p. 34443!)y and; section 6 of rule 21, General Orders in 
Bankiii)iptcy:(89 Fed. x, 32 rC C. A. xxjiii), ; which provi^es |that: 

''WKënfthe trustée, or îany ' creditor, shall désire, the re-e^a^iinfition of any 
clahn filed agair^st the bankrwpt's estq.te, h;e niay appjy by; pétition to the réf- 
érée, -1;p whpni the case l,g referred, for an order, for such re-etaminàtiou and,. 
ther^upQÙ', the i-eferee sh'all mâke an Wder flxiilg the teYin for hèaring the pé- 
tition,' è¥ Mlch due hotlèe 'Shall bé giveiiby mail addressedito the créditer. 
At thôïtlihe appointed, ;th9'Teféree shaU tàke ,the examlnatioij of the créditer, 
and of ^nry^wltnesses, th£^t maj be called b|y elt^ier party.and if it shall ap- 
pear by.s^ch examina tlph; thàt the plaim oùght to be ëxpungèd, 6t diminlshed, 
the ref^ee may order àccbtdiilgly.'' ',■''., ' ' '''■'- 

Ruici 2"Vi($9 Eed. xi,f$è; C. (1. Al/XX,y,i,i)!i.pî;ovides that the credîtor, or 
trusj;çe, iriay by petitiofi..ha.ye the Jùfjge, reyiew any orâer madé.by the 

r«fereg,.;eiiic,., .,, .-./.■'.:...' ^'. "',"-/. " . ' ., ' ' 

In hià rulings, thè référée did not firid' any facts spécifically, but pro- 
ceededî iip'pn .the theory that the cdttbti in controvers^, although in the 
possçs§jgLiî;^oi|tlié, créditer,' ïn any point dfview, passëd'hy thé adjudi- 
cation |fltQ''J;h'écustbdypf' the c ^nd.that the trustée was entitled 
to haveit tui-ïièd ovèrtohinabéfore thé questions in toptroversyWere 
passed upon,; pr the créditer permittéd'to prove hîs ;debt' for \vhich he 
claimed thte right to hbld' it as security.' Having' rëâched this conclu- 
sion, he postponed the décision of all'qUestiotis ràièéd by the pétition 
and àn^3^er ûntil thé bfder in respect tô'the' possession hadbeencém- 
plied wîfii; È[e finds that the cotton had been, spld ^,i,ncè the adjudica- 
tion in bankruptcy, and that such sale was unauthorized, ànd charges 
the créditer iwith the value df it as of the date of the pétition by the 
trustée. The créditer having, in due season and by proper plea, raised 
the question ©f' the jurisdictionof the rsferee te repder any affirmative 
judgineïït agaifist him, or to do more than either expunge, diminish, 
or allew tllecïaîmproven, thé question efjurisdiction îs presented, and 
must be,,first disposed pf.; , | 

The facts, appearing en the record and undisputed,,material to the 
décision df this question, are as fellows: Vaughan & Barnes, cotton 
factors and commission inérchants, teSiding and doing business in 
Norf plk,, Va., hâve forlS years made advancements.in money, açcept- 
ing and paying his draft?,,.tQ R. E. Peacock, a mer.çhant residing and 
doing business in Fremont^.N.C.., He seld goods apd made advance- 
ments "on tipie" tO farin^rs, and their tenants, and.bdught in payment 
therefer.and otherwise,xètton, whîçh |he shipped, te sajd Vaughan & 
Barnes tO; ^çi.neld by tliiepti ànd, spld bij, çipi^niission, àpplying the pro- 
ceeds te- the; payment of his indebtedpessifer money advanced. He aise 
depe9ited:''W:ith Vaughan & Barnes, as collatéral security for such ad- 
vancémérits/ ndtès, mdrtgages,' 'crot> Uèhs, etc., taken frem hiS custom- 
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ers for advancemerits made to them. In regard to the terms upon and 
the purposes for which the cotton was shipped to and held by Vaughan 
& Barnes, Peacock says : 

"I agreed to ship the cotton covered by crop liens, when the cotton was 
ready for shlpiuent, to Vaughan & Barues as security for advances made and 
for such other advances as might be made from time to t'ime." 

He further says that he regarded the cotton as being under lien to 
Vaughan & Barnes "for what he owed them." It appears that settle- 
ments were had for each year's transactions and balances brought for- 
ward. During the season of 1908-1909 a large quantity of cotton was 
shipped and drafts drawn and paid. On March 13, 1909, Peacock made 
an assignment, which was followed by the proceeding in bankruptcy. 
At that time Vaughan & Barnes had in their possession, stored in 
warehouse in Norfolk, 679 baies of cotton shipped by Peacock, who 
owed, approximately, $37,032.90. Vaughan & Barnes had collatéral 
notes, mortgages, and crop liens of considérable amount, the estimated 
value of which was about $2,500, and a mortgage on real estate valued 
at $3,000. The cotton was sold April 38, 1909, for the net sum of $30,- 
909.08, which was credited on account. This, together with the esti- 
mated value of the coUaterals, left a balance of $3,869.77, including 
interest to April 39, 1909, being the amount for which proof was filed. 

The référée does not pass upon the correctness of the amount, but 
postpones its considération until the proceeds of the cotton are paid to 
the trustée. His conclusion is based upon the proposition, maintained 
by the trustée, that immediately upon and by virtue of the adjudication 
ail of the property of the bankrupt, wherever situate and in whosesoever 
possession it may be, passes into the custody of the court, and upon the 
appointment of the trustée vests in him. This is undoubtedly correct, 
and is fully sustained by the authorities cited by him and in the brief 
of counsel for the trustée. It is, however, subject to the limitation 
that .such property so passes and vests "in the same pHght and condi- 
tion that the bankrupt himself held it and subject to ail the equities im- 
pressed upon it in the hands of the bankrupt," or, as is sometimes said 
iDy the courts, the trustée, in respect to the property of the bankrupt, 
"simply stands in the shoes of the bankrupt and bas no greater right 
than he bas." York Manufacturing Co. v. Cassell, 201 U. S. 344, 26 
Sup. Ct. 481, .50 L. Ed. 782 ; Bryant v. Swofford Bros., 214 U. S. 379, 
29 Sup. Ct. 614, 53 L. Ed. 997. This may be regarded as elementary. 
Of course, if the bankrupt bas made a fraudulent transfer of his prop- 
erty or a voidable préférence, the trustée, by appropriate proceedings, 
may recover it, or its value, to be administered in accordance with the 
provisions of the act. 

The question now under considération, however, is not what the 
ultimate rights of the trustée may be, but the court in which and the 
method by which he may assert such rights and bave them determined. 
It is the duty of the bankrupt to deliver into the possession of the trus- 
tée ail such property as he may bave, other than such as is exempt by 
law, and it is likewise the duty of any person who, as agent of the 
bankrupt or his mère bailee, bas property in his possession, having no 
adverse claim thereto, to deliver it to the trustée. For failure to do so 
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the bankrupt, or his agent or bajlee, may, by a summary proceecling be- 
fofe the référée be orderfed to deliver such property to the trustée, and 
for refusai be attached for contempt. The limitation upon the jurisdic- 
tion of the référée to order third persons, in possession of property 
claimed by the trustée, to deliver to him, is found when the possession 
is based upon a bona fide adverse claim to the property. For the pur- 
pose of ascertaining whether such claim exists, the référée may make 
ihquiry; but when he finds its existence he must dismiss the pétition, 
and leave the trustée toproseeute his daim, if so advised, in a court of 
compétent jurisdiction. 

In Mueiler v. Nugent, 184 U. S. 1, 32 Sup. Ct. 369, 46 L. Ed. 405, 
it was held that, when thebrother of the bankrupt had in his possession 
as agent a sum of money_belonging to the bankrupt to which he made 
no adverse claim, the refefee had jurisdiction in a summary proceeding 
to order him to pay it over to the trustée. The distinction between that 
case and One in which there exists a bona fide adverse claim to retain 
the property by the pe^son in possession is pointed out by Mr. Justice 
Peckham in Jaquith v. Rowley, 188 U. S. 630, 33 Sup. Ct. 369, 47 L. 
Ed. 630. There a sum of money had been put in the possession of re- 
spondent by the bankrupt prior to his adjudication to indemnify him 
against loss by reason of being his surety on a bail bond. The learned 
justice said: 

"The proceeding was a sùmmary application to the court in bankniptcy to 
grant an order In a matter, the resuit of the grantlng of which would I)e to 
linmediately take from the surety moneys whleh had been deposited wlth him 
before the commencement of the proceedings in bankruptey, and thus compel 
him to come into the bankralWcy court for the litlgatlon of questions as to 
his right to retain the money. * • * ïo exteud such a jurisdiction over 
an adverse claimant wotild be wlthin the prohibition of sections 23a and 23b, 
whether such jurisdiction were exerted by an action, strictly so called, or by 
a summary application to the court In bankruptey. • ♦ * It Is the exer- 
cise of a jurisdiction which the section prohibits. and the partlcular method 
in the court is immàterlal. The surety in whose hands the money was placed 
to indemnify him for his liabillty on the bail boud was an adverse claimant 
wlthin the meanlng of the section of the act, and could not be proceeded 
against In the bankruptey court unless by his consent as provlded for thereln. 
It is not neeessary, in order to be an adverse claimant, that the surety should 
claim to bëthe absolute owner of the property in his possession. It is suf- 
ficlent if, as In the présent case, the money was deposited wltl^ him to in- 
demnify him for ils liabillty upon the bail bond, and that liabillty had not 
been deteprçiinçd a,nd satlsfled. If the trustée desires to test the question of 
the right of the surety to retain the money, he must do so In accordance wltU 
the provisions of the section of the bankrupt law referred to." 

SeeJn re Sunseri (D. C.) 156 Fed. 103 ; In re Horgan, 158 Fed. 774, 
86 C; C-A- 130. ■ 

"A référée may not détermine the ownership of property in possession of a 
claimant whç) as;serts his claim in good faith in answer to the trustee's péti- 
tion for a summary order that the propex'ty be turned over to him." In ru 
Walsh Bros. (D. C.) 163 Fed. 352. 

Thèse décisions are in point and of controlling authority. In Re 
Scherber (D. C. Mass.) 131 Fed. 131, the question is discussed and the 
cases reviewed by Judge Lowell, reaching the conclusion that when 
property at the time of the adjudication is in the possession of some 
one other than the bankrupt, and when the claim to retain such pos- 
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session is not merely colorable, but adverse, and objection is duly made, 
the référée bas no jurisdiction by summary proceeding to order its 
delivery to the trustée. The question of jurisdiction, as between the 
State courts, the District Court, and tlie Circuit Courts, is discussed in 
Bardes v. Bank, 178 U. S. 534, 30 Sup. Ct. 1000, 44 L. Ed. 1175, and 
the changes in the statute (Act 1903) pointed out in Collier on Bank- 
ruptcy (1909) 398-407. 

Thèse questions do not arise upon this record. The discussion, so 
far, has gone upon the theory that the référée was acting in a sum- 
mary proceeding instituted by the trustée; whereas, the only way 
in which the matter came before him was by a pétition to expunge the 
proof of debt. It was only for this purpose that the creditor was be- 
fore the court. It is held, in accordance with the authorities and rea- 
son, that in such cases the référée has no power to do more than allow 
the pétition, expunge or diminish the claim, or refuse to do either. He 
has no jurisdiction to render any affirmative judgment against the 
creditor. Fitch v. Richardson, 147 Fed. 197, 77 C. C. A. 433. To con- 
f er upon the référée the jurisdiction to pass upon and décide controver- 
sies regarding the title to property between the trustée and third par- 
ties, frequently and as in this case involving questions and issues of 
fact, would be to deprive the parties of trial by jury as securèd by the 
Constitution. The mère fact that a person has been adjudged a bank- 
rupt does not deprive other persons, owning or claiming purely légal 
rights to property claimed by the trustée, of having such rights adju- 
dicated in the courts and by the procédure guaranteed to them by the 
Constitution. Eyster v. Gafif, 91 U. S. 521, 23 h. Ed. 403; Bardes v. 
Bank, supra. 

Without pursuing the subject further, it is manifest that the référée 
had no jurisdiction to do more than pass upon the motion to expunge 
the proof of debt, and that in so far as he orders the payment to the 
trustée of the proceeds of the cotton in the possession of Vaughan & 
Barnes he was without power or jurisdiction. The référée dealt with 
the right of Vaughan & Barnes to apply the proceeds of the cotton to 
their debt, upon the theory that tliey were claiming a factor's lien. AU 
of the testimony shows that the cotton was shipped them for the spé- 
cifie purpose of being sold and applying the proceeds to the amount 
due for advancements. Whether the executory contract made before 
the shipment, by which Peacock agreed in advance to ship the cotton, 
could hâve been specifically enforced against him, it is clear that, when 
it was executed by the shipment, Vaughan held the cotton in pledge for 
the purpose of selling and paying the debt. It would seem clear that 
Peacock could not bave demanded possession or sued for the proceeds 
until he paid the debt. In addition to the contract to ship, much of 
the cotton was covered by mortgages and liens deposited with Vaughan. 
He was entitled to call upon Vaughan for an accounting in which the 
proceeds of the cotton would hâve been applied to the indebtedness and 
any balance found due paid over to him. The contract, as admitted by 
Peacock, pursuant to which the cotton was shipped, conforms to the 
common-law définition of a pledge which is said to be : 

"A bailment of goods by hls debtor to his créditer to be kept by him until 
hls debt is discharged," or "a delivery to another of goods or ehattels to be 
security to him for money borrowed of him by the bailor." 
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It is well settled that the rig-hts of the pledgee, Vaughan & Barnes, 
in respect to the lien, were not affected by the adjudicatioti of Peacock 
or the appointment of his trustée. Marshall v. Knox, 16 Wall. 551, 21 
Iv. Ed. 481 ; Jérôme v. McCarter, 94 U.' S. 734, 34 L. Ed. 136 ; Yeat- 
man v. Savings Inst., 95 U. S. 764, 24 I^. Ed.; 589. In the last case it 
is held: 

"Untll he shall be pald the pledgee is entitled to the possession o£ the prop- 
erty wbich he holds under a valld pledge, as seeurlty for his debt against the 
pledgor, DOtwithBtandlng a subséquent adjudication of bankruptcy against 
him; and his refusai to surrender It to, the assignée is not a conversion of it."* 
Eyster v. GafC, 91 U. S. 524, 2S L. Ed. 40Ô. 

It is equally well settled that the pledgee may, upon default, sell the, 
pfoperty. The pdwer is implied from the transaction itself, and is the 
presumed intention of the parties. 23 Atti. & Eng. Enc. 823 ; Eeild v. 
Farrington, 10 Wall. 141, 19 L. Ed. 923. Of course, the right to sell, 
as to time, manner, and tèrms, is subjéct to the contract of the parties. 

It is insisted that the cotton was not to be sold until Peacock directed. 
The évidence in regard to ihis averrtiérif is not very satisfactory. Pea- 
cock says that they weré not to sell until he instructed; that they never 
sold until instructed. Vaughan dénies that there was any such agree- 
ment. Without passing upon this cohflict in the testimôny, it would 
seem that after Peacock was adjudged a bankrupt he had no further 
control ovêr the cotton; his right, if such he had, to direct the time 
of sale was personal ; his interest pàssed to the trustée ; the pledgee 
was remitted to his rights, régardless of âny spécial agreement with 
Peacock. He certainly was' not reqùired to hold a large quantity of 
cotton for a bankrupt pledgor, where, as shown by the sales, it was 
not wdrth, within several thousand dollars, the indebtedness for which 
it was pledged. 

Assuming that Vaughan & Bames were f ree to sell the cotton în 
open market, did the adjudication in bankruptcy afïect siich right ? The 
act (section 57) provides that the value of securities held by a créditer 
shall be determined by converting the same into money according to 
the terms of the agreement pursuant to which such securities were de- 
livered to such créditer, or by such creditors, and the trustée, etc. The 
évidence shows that, on March 12, 1909, Peacock raade a gênerai as- 
signment of his property to Çobb and Hooks. The former was the 
principal clerk and in the éttiployment of Peacock, having full knowl- 
edge of the condition of the account between the parties. Cobb was 
appointed receiver April 20,. 1909, and trustée May 5, 1909. There 
i s évidence that the attomey for Vaughan & Barnes had a conférence 
with the assignée, and that the question pf selling the cotton was dis- 
cussed, although there is some différence in the recollection of the par- 
ties as to what was said. Cobb says, however, that he did not make 
any objection to the sale, npr any demànd for the cotton until the iiling 
of the pétition, May 17, 1909. The eyidence shows that the cotton was 
sold in open market, and brought its fuir value on the market on the 
day of sale. The measure ôf duty imposed on the pledgee is that: 

"TBe power of sale must be exereised with a due regard to the interest ot 
the pledgor, as well as thç pledgee. The pledgee, in niaking thé sale, will be re- 
garded as a trustée, and thèv^ale must be conducted fairly and in such a way 
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as to subserve, not only the rlghts of the pledgee, but the Interest of ail con- 
cerned." 22 Ain. & Eng. Enc. 886, 887. 

It is a matter of common knowledge that cotton is sold in open 
market by sample, and not at public auction. It is also manif est that 
it was understood between the parties that the cotton was to be sold in 
the usual way. It is well known that the price of cotton is subject td 
constant fluctuation. A change of one-half cent in the pjice of 679 
baies of cotton would hâve made a différence in its value of as much 
as $1,500. It is manîfest that Vaughan had every possible motive to 
sell to the best advantage. It is but a reasonable interprétation of the 
contract of pledge that Vaughan & Barnes should sell the cotton when- 
ever, in their judgment, the best interests of their pledgor and them- 
selves demanded. To put any other construction upon it would be un- 
reasonable, and would put it into the power of Peacock, or his trustée, 
to compel the pledgee créditer to speculate on the market at Vaughan's 
expense and risk. 

Judge Story states the principle governing the conduct and describing 
the rights and duties of the pledgor : 

"Wliere the consignment Is made geiierally, without any spécifie ordérs as 
to the time or mode of sale, and the factor makes advances or incurs liabllity 
on the footing of such consignment, then the légal presumption Is that the 
factor is intended to be clothed with the ordlnary rlghts of f actors to sell in 
the exercise of a sound discrétion, at such time and in such mode as the usage 
of trade and hIs gênerai duty require. * * * Of course, this right of the 
factor to sell, to reimburse himself for his advances and liabillties, applies 
with stronger force when the consignor is insolvent, and where, therefore, the 
consignment constitutes the Only fund for the indemnity." Brovvn v. McGran, 
14 Pet. 479, 496, 10 L. Ed. 550. 

Conceding, therefore, that the title of the trustée relates back to the 
adjudication, such title was subject to Vaughan's right to sell the cotton 
and apply the proceeds to the debt. In re Mertens, 144 Fed. 818, 75 
C. C. A. 548, Judge Wallace says : 

"The présent act provides that the value of his security may be determined, 
among other methods, by converting it into money pursuant to his contract 
rights, and thus, if he bas enforeed it as the contract with the debtor allowed, 
be is permitted to prove the unsatlsfléd balance of his claim. Section 57, subd. 
'a,' prescribes several modes of valuation. and the one reïerred to is exclusive 
of the others, and is superfluous and useless, unless it is intended to authorize 
the créditer, without interférence by the trustée or the court, to value his own 
security provided he turns it into money 'according to the ternis of the con- 
tract pursuant to whieh it was delivered to him.' " 

The questions involved in that case were before the court in Hiscock 
V. Varick Bank, 206 U. S. 28, 27 Sup. Ct. 681, 51 L. Ed. 945. Mr. 
Chief Justice Fuller, after quoting section 57b, says : 

"It is only when the securities hâve not been disposed of by the créditer in 
accordance with his contract that the court may direct wbat shall be doue in 
the premises. Of course, where there is fraud, or proceeding contrary to the 
contract, the interposition of the court might be properly iuvoked. • * * 
When the pétition in the présent case was flled, the bank had a valid lien on 
thèse policies for the payment of its debt. The eontracts under which they 
were pledged were valid and enforceable under the laws of New York, where 
the debt was incurred and the lien created. The bankruptcy act did not at- 
tempt by any of its provisions to deprive the lienor of any remedy which the 
law of the state vested in him." 
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It ipuftt be .noted :that the only question, presented, upontbis review, 
is whether Vaughan & Barnes have,..by seiling.thecottora^after the ad- 
judication and before the appointment of the trustée, forfeited the right 
to pi'ové foi* thé balancé 'due ,on thèdèbt.' In holding thàt thé right to 
provewafHot forfeited, the 'right (jf the trustée, in a: plênary suit for 
an-accottiiting, is not affécted;' ' H' shown that'thé salé was, either in 
respect tô time, place, mânner, bf priée,- imprôvident, or r'egardless of 
the rights'OÏ the trustée, hé willbè liàble for such aniount as the court 
niayfiné-vi/as-lost by reasôn'therëo'f. ::;J 

It.'isîfl'sistèd that there is'a 'sh'OTtàge 'iii- weights of'th^ çotton, and 
thé réféfeé wâs of the opiniori thât Vaughàn -was liable f Bf the weights 
as shovi^'n % Peacock's' Taaôk.' Thé évidence shows that each, taie was 
weigheil bya "Hcensed weighér," ahd his certificateis filed, showing 
the weights on April 28, 1909, àt the timé and for the pur'pose of sale 
and délivéry. While the numbérs màfked on the baies and weights do 
not correspond with the books of Peacbck and the bills of, lading, the 
number of baies is the same. The aggregate weights do not cor- 
respond. Tt is claimed by the trustée that the discrepancy is more than 
is usual. On the other hand, Vaughan & Barnes claim that the varia- 
tion is abolit the same as is usually found in shipments of cotton under 
simîlar conditions. The référée does flot pass upon the évidence, but 
adopts thé weights as shown by Peacock's books. The pledgee is lia- 
ble for the correct weight at thé time of sale, and any shortage caused 
by négligence, or improper handling, or storage. There is no évi- 
dence of any default in thèse respects. After examining the évidence, 
I am of the opinion that, for the purpose of proving the claim, the 
weights as shown by the "Hcensed weigher" in Norfolk should be 
adopted. Their correctness \yill beopen to attack in a plenary suit. 

The trustée, b)*: amendment to his pétition, présents avery serious 
charge. He says that, an examination of the marks, number, and 
weights of the baJes sold by Vaughan & Barnes on April 28, 1909, when 
compared with the marks, number, and weights shown by Peacock's 
cotton book and bills of lading, shows that the 679 baies of cotton sold 
is not the same cotton as that shipped ; that while as to many baies 
there is a corréspondence, as to a very large number there is an ir- 
reconcilable différence. I hâve examined the évidence of the employés 
and others, taken in Norfolk, who received, stored, had charge of, 
weighed out, and made a record of thé weights, number, etc., and of the 
clerics, weigher, and waybills at Fremont. It is impracticable to enter 
into a critical examination of the alleged, and in some instances ap- 
parent, discrepancies. The testimony, which is uncontradicted, shows 
that the cotton was received in 57 lots, at différent times during the 
fall of 1908 and in January and February of 1909 ; that the transporta- 
tion Company transferred it from Pinner's Point by barges to the dock 
in Norfolk. It was counted, receipted for, and entry made in books 
kept for that purpose, making a record of it from the time of its re- 
ceipt until Sold. The cotton was piled up in warehouses and "a tag 
put on the tier of cotton, with the number of baies and mark in that 
tier." The bills of lading, books, etc., were produced, ail of which 
showed an intelligent and careful System of keeping a record of the 
cotton. Ail of the cotton was marked at Fremont "P. O. C," and the 
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cotton sold had those letters on it. The baies, as shipped in lots, were 
marked in Freniont with the number in each lot and weight. The dis- 
crepancy found is in the marked number and weights. There is évi- 
dence ténding to show that the marks on the baies, made with a brush 
dipped in a préparation made of lamp black, are rubbed off, or partially 
obliterated, in handling, shipping, etc., and that they are not regarded 
as of any importance in dealing with cotton, etc. 

It is impossible to conceive any motive on the part of Vaughan & 
Barnes to mix the cotton with other lots; but, independent of that 
view, the évidence ail shows a long and satisfactory course of dealing 
between the parties, the advancement of large sums of money, and 
shipment of- large quantities of cotton. Peacock says that he had "ex- 
tensive dealings" with them for more or less 18 years, and that "the 
accounts they rendered were always correct and satisfactory." It 
would not be just to any of the parties to pass upon and décide a charge 
so serions in its character upon the unsatisfactory évidence ofïered to 
sustain it in a summary proceeding. I f the trustée wishes to prosecute 
it, as he is entitled to do, it is but fair that he should resort to the 
usual action, where such controversies may be tried before either a jury 
or such other tribunal as the law provides. For the purpose of this 
proceeding, the suggestion that the cotton sold April 38, 1909, was not 
the same cotton shipped by Peacock bas not been established. 

Vaughan & Barnes held at the date of the adjudication a number of 
collatéral notes, mortgages, etc., the value of which was estimated by 
the trustées and a person representing the créditer at $2,943.88, and a 
real estate mortgage for $2,000. Thèse amounts were deducted from 
the debt thus ascertaining the ultimate balance for which proof was 
made. No objections seem to be made to this valuation. 

The last contention presented by the pétition is that "$18,186 worth 
of cotton was shipped to Vaughan & Barnes by R. E. Peacock within 
four months next preceding the beginning of the proceedings in bank- 
ruptcy ; that during said period of four months Vaughan & Barnes ad- 
vanced to R. E. Peacock the sum of $14,794.34," etc. While this con- 
tention is not very clearly set out, it is based upon the theory that ail 
sums received from the sale of cotton shipped within four months next 
preceding the filing of the pétition in excess of the amount actually 
advanced on such cotton, and applied to the balance due on the ac- 
count prior to the beginning of the four months, was a préférence, and 
that the debt is not provable unless such sums are returned. The 
référée makes no finding of fact upon this contention. Conceding the 
truth of the condition of the account, as is donc by Vaughan in bis 
answer, there is no évidence, so far as my examination of the testi- 
mony discloses, that Peacock knew that he was insolvent, or that 
Vaughan had any such knowledge. I find no évidence that Peacock 
intended making any préférence; on the contrary, the cotton was 
shipped in the regular course of business and drafts paid, in accordance 
with the contract made long before there was any thought of in- 
solvency. Without quoting the language of sections 60 and 67e, de- 
fining voidable préférence, it is clear that the shipment of cotton by Pea- 
cock from January to April, 1909, was not made with any purpose 
condemned by either of them, or that, if he did so, Vaughan "had rea- 
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sojia!ble( cause to believe that it Wàs iiltended thereby to give a préfér- 
ence/".' ït is onljr when the tratisaction cornes within éither of thèse 
sections that section 57g applies. 

Peàicôiçk says that he thought that he was solvent a short time be- 
fore he made the assignment and thought so "then"; that a short time 
béfolrë the assignment he told Vaughan that he was worth $20,000 to 
$30,000. yaughan says that he had "not the sHghtest idea that Peâ- 
cock was irigolvent up to the time of his assignment; that on his last 
visit to Norfolk, à short timè béfore the assignment, Peacock stated 
that he was worth twenty ddd thôusand dollars mOre than his liabili- 
tiès." 'Hiè'schedule shows nominal âssets very largely in excess of 
his Habilities. The decided cases holding that payment made, or as 
in this caSe shipments of cotton, oh running account under such condi- 
tions, dô npt constitute a préférence, are numerous and uniform. Ja- 
quith V. Alden, 189 U. S. 78, 33 Sup. Ct. 649, 47 L. Ed. 717; Yaple 
V. Grocery Co.,'l93 U. S. 526, S4 Sup. Ct. 552, 48 t. Ed. 776; Wild 
V. Prov. Trust Co., 214 U. S. 292, 29 Sup. Ct. 619, 53 L. Ed. 1003. 
The Eederal Reporter abounds with well-considered and uniform dé- 
cisions tb the sàme effect. In Hussey v. Richardson, 148 Eed. 598, at 
page 602, yg C- C. A. 370, at page^ 375, it is said : 

"The giving of a prefereiice tty an Insolrent, as defined by section 60a, af- 
fords sufflcienf ground for adjudication of bankruptcy agalnst him, but Is not 
sufflclent ito avold the transfer constitUtliig a préférence as agalnst the person 
Tecelvlng it. To aecompllsh the latter it must be shown, additionally, that the 
one receivlng it had reasonable cause to believe It was a préférence." 

See,' also, the well-consideréd Opinion of Judge McPherson in Re 
Armstrdng (D. C.) 145 Fed., 203, in which the authorities are reviewed. 

After a careful considération of the record, évidence, and the fuU 
and helpïut arguments, both oral and by brief , I am constrained to 
holdV 

(1) That the référée exceeded his jurisdiction in rendering any af- 
firmative judgment against Vaughan & Barnes. 

(2) That =f6r any of the matters and things involved in the second, 
third, and fourth paragraphs of the trustee's pétition he must institute 
a plenary suit in a court haviïig jurisdiction. 

(3) Thàt for the purpose of expunging the proof of claim the conten- 
tions of the. trustée cannot be sustained. 

This will be certified to thé référée, to the end that fyrther pro- 
ceedings may be had in accordante with this opinion. 



THE CHARIiBS R, SPENCER. 

(District Court, D. Oregon. Aprll 18, 1910.) 

No' 4,800. 

Collision (§ 53*)-^— Oveetakino Vessels— Fault of Ovebtaking Vessels. 

A collision between two steamers passing down thé Willamette river 
from Portlarid, which oceùrréd whén the overtaklng vessel was attempt- 
ing to pasâ the one ahead, held due solely to the fault of the overtaking 
vessel undet the rules which required lier to keep out of the way of the 

-'For other cases .see same topic & J ncmBsr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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other and place on her tbe burden of proof, it belng sTiown by the évi- 
dence that, although there was ample room to pass, she crowded against 
the overtaken vessel, and tben throwing over her wheel turned the over- 
taken vessel completely around, breaking her sbaft and dolng her serions 
Injury. 

[Ed. Note. — For other cases, see Collision, Dec. Dlg, § 53.* 
Overtaking vessels, see note to The Rebecca, 60 C. C. A. 254.] 

In Admiralty. Suit by the Dalles, Portland & Astoria Navigation 
Company against the Steamer Charles R. Spencer. Decree for libelant. 

Williams, Wood & Linthicum, for libelant. 

R. W. Montague and Coovert & Stapleton, for respondent. 

WOIvVERTON, District Judge. This controversy grows out of a 
collision between two river steamboats, the Charles R. Spencer and the 
Dalles City, plying on the Willamette and Columbia rivers, between 
Portland and The Dalles. They were opposition boats, and were con- 
testing mainly for the passenger trafïic between the points named and 
at intermediat'e points along the way. On the morning of May 31, 
1905, both boats left their docks out of Portland about the same time, 
but, in their maneuvers to get through the draws in the Burnside and 
the Steel bridges, the Dalles City passed out ahead of the Spencer by 
several lengths, and proceeded down the river in that relation, the 
Spencer gaining gradually on her rival. The Spencer was much the 
heavier boat, being 180 feet in length, while the Dalles City was but 
150 feet. The Spencer was also the faster boat. The Dalles City, 
however, was equipped with monkey rudders, and could be man- 
euvered with much greater facility. Both boats at the time were mak- 
ing their best speed, the prime object of each being to make Vancouver 
first, to get the passengers waiting at that point. The Dalles City pur- 
sued her usual course to St. Johns. From there she veered to the 
westward, taking up her usual course towards Watts' dock, at which 
point she changed her course again, proceeding northward, the cap- 
tain afHrms heading for some cottonwood trees down the course. 
There is some évidence that the Spencer attempted to pass the Dalles 
City to starboard when they were nearing St. Johns, but did not pur- 
sue the efïort persistently, as it seemed difficult to cross out of the 
wake of the Dalles City. It is quite probable that the Spencer, when 
near St. Johns, changed her course for Watts' dock a little before the 
Dalles City; but each of them from the former point took up the 
course usually pursued by boats plying the river, the Spencer soon 
falling in the rear of the Dalles City. There is some intimation also 
that, while passing over this course, the Dalles City was jockeying 
with the Spencer; that is, maneuvering from one way to the other 
so as to impede the Spencer's efforts to pass. Whether this was true 
or not cannot, to my mind, affect the resuit, and only serves, if val- 
uable for any purpose, to throw light upon the probability of the re- 
spective movements of the boats later, as they carrte in collision. Nor 
is there any serions controversy as to both boats changing upon about 
the same course at or abreast of Watts' dock. From that point they 
pursued, it may be said with persuasion, practically the same course, 

•For ôtûer cases see same topic & i ncjmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and that usually taken by other boats plying the river. The real con- 
troversy cornes a little later. 

Capt. Scammon, who was at the wheel of the Dalles City, says that 
his boat passed within about 300 feet of Watts' dock, but that, when 
the collision occurred, the boats were off the Linnton shore something 
like 400 feet. As the boats approached nearly abreast of the log chute 
of the Linnton mill, the Spencer blew one whistle, indicating that she 
intendéd to pass to starboard of the Dalles City. This was at once an- 
swered by the Dalles City with one whistle, indicating her assent. 
At this time the Spencer was running a little ofï the port quarter of 
the Dalles City — a little to the port or lyinnton side of her — but at once 
steered.across the wake of the Dalles City, with the évident purpose of 
passing, the latter on her starboard. Capt. Scammon further states 
that, as soon as he answered the Spencer's signal to pass, she dropped 
right in astern of the Dalles City, and ran right up behind his boat 
until she lapped on the starboard a little way, and that the Spencer 
came right over and hooked onto his guard ; that just before the Spen- 
cer hooked onto his guard, she blew a danger signal ; that he looked 
back at once, and savy Capt. Spencer, who was at the wheel of the 
Spencer throw the wheel hard to port, which brought the Spencer 
over against the f antail of the Dalles City. With this movement, 
the steru of the Dalles City was carried around, which resulted in 
reversing her position in her course, with her bow up stream. The 
bow of ;the Spencer broke through the Dalles City's guard rail, and 
broke ofï the pitman shaft; both cylinder heads of the engine were 
blown out, and other damage donc. Capt. Scammon describes the con- 
tact as taking place a little forward of the shaft in the fantail of his 
boat, the fantail being about 20 feet in length. The pitman was not 
broken at once with the contact, however, and not until the Dalles 
City had been shoved around so that she was lying right across the 
beam of the Spencer. When the boats were in this position, Scam- 
mon further relates that the Spencer stopped her wheel, and when the 
Dalles City swung around with prow upstream, the Spencer steamed 
down the river, and this without making inquiry as to damage done 
or the safety of the passengers on the Dalles City. Speaking further 
on the subject, Scammon says he did not see the Spencer come up on 
his starboard side until she blew the danger signal, and at that time 
she was just lapping onto the Dalles City; that she had not struck 
yet, and was, so far as he could judge, some eight or nine feet away, 
but had lapped onto his guard about five feet; that the Spencer then 
dropped: over until she touched the Dalles City's guard, when the 
captain threw his wheel over, and turned the Dalles City around. 
Scammon afîîrms he kept his course constantly after passing Watts' 
dock, and after the Spencer gave the passing signal. When the pass- 
ing signal was given, the Spencer was some 50 or 60 feet behind the 
Dalles City, and the Dalles City was making near 18 miles per hour. 
~ It is well now to get Capt. Spencer's side of the story, and what 
there is of corroboration of either him or Capt. Scammon may be 
checked up later. When taking his course from St. Johns, Spencer 
relates that he changed it a little before the regular crossing, and 
that the Dalles City immediately dropped in ahead of him; that when 
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they had gotten just below Watts' dock, seeing that there was not 
room enough to pass the Dalles City on the Linnton side, and being 
up vvithin 40 or 50 feet of her, lie crossed out to the starboard of the 
Dalles City, beyond her wake, and gave one whistle, which was an- 
swered by the assent of the Dalles City; that he was away over on the 
inside of the Dalles City, and that, as soon as he crossed out, he 
straightened up his wheel ; that, if he had not done so, he would hâve 
gone clear across the river ; that he steadied his wheel, and immediate- 
ly the Dalles City turned very quickly around his bow, and Capt. 
Allyn jumped up and blew the danger signal; that about that time he 
stopped his boat, but had lapped on the Dalles City's fantail, and she 
swung so far, had such a big swing, that when she got crosswise in 
the current the Spencer eut through her guard; that he rang the bell 
to stop, but the engineer, not being in his place, as he supposed, did 
not stop the engine at once ; that the Spencer was checked momentari- 
ly, but when the Dalles City was reversed in her course, she proceeded 
on her way. Further defining his position, the captain says : 

"Well, I was inside of the Dalles City, or on the Linnton side — to her port 
side ; I had her on my starboard bow, and I starboarded my helm to corne 
out across, as I blew the whistle to pass. I gave her considérable wheel to 
pull her out of there, and when I did I had no Idea the Dalles City was mak- 
Ing this tum ahead of me, so I straightened up my wheel in order to go right 
straight down the river. I would hâve turned her around towards St. Johns 
shore if I hadn't straightened my wheel up. I turned my wheel, and swung 
her out of that position. Q. Slmply stralghtening her up from your port to 
her starboard? A. After I swung out far enough I naturally straightened my 
helm so I would run straight down the river, you know." 

On cross-examination the witness continues, as interrogated : 

'•Q. I would like to hâve you, if you can, estimate tlie tlme that elapsed 
oetween the time that you whistled to pass her and the time of the collision. 
A. It could not hâve been more than five or six seconds. We were right close 
up inside of her when I crossed her wake, and I whistled wlien I started to 
cross. Q. Then you intended to take plenty of room to get fby on what side 
of her? A. Her starboard side — the St. .lohns side. Q. Her starboard side? 
And you steadied your helm after you had tbrown your wheel in position to 
take you over to starboard? A. I had given my boat considérable wheel and 
steered out, sheered outside of the Dalles City's course. Q. Then you straight- 
ened her up? A. I had to straighteu her rp or I would hâve gone clear across 
the river. Q. After you gave this passing whistle? A. Yes, .iust about the 
time I gave the passing whistle I gave her the helm to straighten her up. Q. 
And immediately after giving the passing whistle you blowed the danger 
whistle? A. Yes, because the Dalles City turned right abruptly right across 
me. Q. So there was no perceptible tlme — no great amount of time — you 
could perceive between the time of blbwing the passing whistle and the time 
you blew the danger whistle? A. It could not hâve been more than two or 
three seconds anyway ; I don't know exactly ; you know, of course, it ail hap- 
pened very quickly. Q. When did you stop your englues, Captain? A. I rang 
to stop, Just as I saw we were going to come in collision with them, but the 
engineer did not stop right away. Q. Oh, your boat did not stop? A. No, the 
engineer did not immediately answer the bell for some reason, I don't know 
why. Q. Wlien did your wheel stop? A. I suppose we made three or four 
turns after I rang my bell. Q. Were you into her when the wheel stopped? 
A. Yes, sir. Q. How far around had she swung at the time the wheel stopped? 
A. Oh, I suppose she had swung probably a third of the way around. Our 
momentum, you know, when she turned around there, of course she could not 
go through the water very fast ; we had pretty good speed on and our head- 
way and momentum of the boat eut through the guard. Q. She did not break 
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untll sbe got shoved around across the bow? A. No; I never broke a thirig 
untU s^e llsted down in the water, making the abrupt turn. The whole side 
wâs caùgït In the water. Sé'had swung the Dalles City around so far she 
eould not' r^pver herself. Q. And the force of your boat passing through 
the water.i coinlng In contact, or noslng the Dalles Oity around after she had 
got athwapt your stem, broke Into herî A. That is what caused the break, 
yes, sir ; it wasn't at flrgt." 

Capt. Spencer further states that his boat struck the Dallés City's 
fantail four or five feet forwàrd of the shaft; that he changed his 
course abotit one-eighth, but that the Dalles City changed her course 
doublé that, so that shé was running at an angle of 45 degrees to her 
prevîous course when thg: impact came. 

Julius Âllyn, a pilot, and at the time master of the Spencer, was in 
her pilot housereading the morning paper. He says the Spencer eut 
acroSs the river toward Ivinnt'on ; that when the Spencer started, the 
Dallés City began to swing over that way, too, until the boats got near 
thé shOrè at Linnton ; that wîtness happened to raise up ahd look out ; 
thàt there was not room sufïicient for the Spencer to pass between the 
Dalles City and the shore; that the captain immediately put his wheel 
,over, and swung on the right hand side of the Dalle$ City, and blew 
one whistle; that witness; looked again, and observed the Dalles City 
crowding away f rom the shore ofï her regular course ; whereupon he 
said to the captain, "He is crowding over hère too far ; ; we will get in 
shoal water;" to which the captain replied, "I can't help it;" that 
just then witness blew the danger signal, and the Dalles City still kept 
on her course; that the Spencer struck the Dalles City on the stern, 
and turned her around; that the Dalles City crowded the Spencer 
from a distance of 100 to 1S5 feet from the Linnton shore to about 
400 fèet àway before thé boats came together ; that thé Dalles City 
was headed pretty well ofï the Linnton shore, towa'rd the St. Johns 
shore, at the time, and the Spencer was about the same position, but 
that the Dallés City crowded so far over that it was impossible for 
the Spencer to get clear of her, and the captain stopped her engines — 
that is, he rang the bell to stop. This was before the contact. There 
was no time to reverse the engine, and the Spencer was making about 
19 miles per hour. The witness thinks that it was a minute or a minute 
and a half after the danger whistle that the collision occurred. 

S. H. Shàver testifies that he was the chief engineer on the steamer 
Spencer; that just previous to the collision the boat was under a full 
head bell—fuU speed bell— «,nd that he received a stopping bell about 
4 second or tWo after the bpats came together; this was a déad-stop 
bell.; He further testified , that he savir the boats come together ; that 
prior thereto the Spencer wentto starboard to clear the Dalles City; 
that the Dallés City put her helrn to port, and steered directly across 
the Spencer's bow ; thât he did not see the captain operate his helih, 
but he saw the boat sheer over ; and that at this time the Spencer was 
lapped up 25 feet, in his judgment, on the stern of the Dalles City. 

Arthur Riggs, a master pilot on thé Spencer, was in the cabin at the 
time. He hekf d the passing signais, but paid no attention to them, but, 
on hearing the danger signal, he went outside, on the port side. The 
Spencer was then approaching the Dalles City, and within six feet of 
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her, both boats, in the opinion of the witness, being headed down- 
stream, only the Dalles City was a little across the Spencer's bow, but 
he could not say which boat was swinging. 

J. H. Barnsley was a passenger, and saw the collision from the up- 
per deck of the Spencer. He describes the maneuvers as f ollows ; 

"As I recoUect it, she was on the left liand side, and our whlstle was blown, 
and this vessel ahead replied, and we kept getting doser and doser, and i the 
vessel ahead, called the Dalles City, I believe, got right across us Uke that 
(showing). * * * Q. How long after the whistle was sounded before your 
boat changed her position towards the right? • * * A. I do not recollect 
that our boat changed her position ; we seemed to be golng stratght ail the 
time. Q. Then I will ask you how long after the whistle was blown before the 
boat in front changed her position? A. Why, it was not very long, because 
our wfilstle blew and their whistle blew, and with that there seemed to be a 
whole lot going on at once ; they turned to the right right after blowing the 
whistle. Q. After the whistle on your boat was blown, the boat that was 
astern blew her whistle, and the forward boat answered it, immedlately there- 
after the forward boat changed her position to the right? A. Yes, sir. Q. 
Across your bow? A. Yes. Q. And your boat you did not notice change its 
course at ail? A. Not that I observed." 

E. C. Thurston witnessed the incident from the St. Johns shore, 
from a mile to a mile and a half away. At first it seemed to him that 
the boats were nearly on their usual course dovvn the river, then that 
the Spencer sheered to the right; she had given a signal to pass on 
the right hand, and had the right of way; and that the Dalles City 
very soon after that seemed to get right across the Spencer's bow. 

Thomas Konkling was on the log boom at L,innton mill. He testi- 
fied that to him, when the boats came down abreast of the old Watts 
dock, the Dalles City appeared to sheer out to the St. Johns side ; that 
the boats came within about 300 feet, along there, of the Linnton 
shore; that the Spencer was on the inside, or L,innton side, of the 
Dalles City; that after the whistle sounded, the Dalles City appeared 
to sheer towards the St. Johns side, across the bow of the Spencer; 
that the danger signal was given just a little before the Dalles City 
shifted. The witness was probably 1,500 feet away at the time. He 
testified further, on cross-examination as f ollows: 

"Q. Could you see the bow of the Spencer at the time the danger signal 
was blown? A. No, sir. Q. But you did notice just about the time the danger 
signal was blown that the Dalles Cîty suddenly veered ofC and crossed the 
Spencer's bow? A. Yes, sir. Q. So for ail you know the Spencer at that 
time was nosing her around? A. Yes, she might hâve been, for ail I know." 

Henry Morgan, who was at Springville at the time, about a mile 
away from the place of the accident, says, when the Spencer blew her 
danger whistle the Dalles City tried to eut ofï across ahead of her, 
and that then she was struck. 

O. M. Clark was standing on the outer edge of the sawmill dock 
at Linnton, perhaps 1,000 feet away from the scène of the accident, 
and relates that when he first noticed the boats they were. heading 
directly for his position ; that the Spencer was to the left of the Dalles 
City looking up the river, and that he could see a clear space between 
them; that he did not notice them further until just a short time be- 
fore the collision; that in a few seconds the Dalles City seemed to 
change her course a little, and then in a second or two quite materially, 
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and then in a second or two, after that lie heard the érashj Then wit- 
n€ss proGeeds, as questioned: i \ 

"Q. Now, you may state to the court whethér or liot you saw the Dalles 
City change her course before you heard the danger signal? A. She did, yes, 
sjr ; sfie changed lier course» Q. In what jway did she change her course? 
A. Sfie changed her course, she would naturally hâve to change her course a' 
little there to keep m the chahnel, but she changed her course, not Very ninch, 
but enough so that I lost sîght of the bow of the — Q. Spencer? A. Of the 
Spencer; and then I hèàrd the danger whistle, and then she changed her 
course qulte a little and swung quarterways across, and then immediately 
after 1 heàrd the collision. Q. Then, as I understand It, she had changed 
her course sufflcient before you heard the danger signal so as to eut ofC the 
bow of the Spencer from your view? A. Yes, sir. Q. In othér words, across 
the bow of the Spencer? A. Tes, sir; she w^ould not hâve to change it very 
mùch, you know, to eut it ont, because théy were pretty close." 

Withess further states that it ail happened in 10 or 12 seconds ; that 
the boatswere a trifle below Watts' dock, and about 300 feet from the 
Linnton; shore, and that there was plenty of room for the Spencer to 
hâve passed on that side. 

On the other hand, A. J. Geer, a pilot on the Dalles City, who was 
in the cabin at the time, testifies that he heard the passing whistles, 
and then the danger signal, whereupon he passed out upon the star- 
board side, and saw the Spencer coming right up behind the Dalles 
City, alrnost touching her, and that, as soon as the Spencer came 
against her, she swung around ; that when he went out of the cabin, 
the Dalles City was headed downstream on her usual course, and that 
she did not change her course after that of her own accord. On wit- 
ness' examination before the inspectors, he was not certain as to how 
his boat was headed ; it might hâve been a little inshore or a little out. 

Thomas Shephard was the mate on the Dalles City, and was on her 
lower deck-at the time, on her starboard side, aboUt midship. He tes- 
tifies that, after the boats had changed their course at Watts' dock, the 
Spencer blew her whistle to pass, being then on the port side of the 
Dalles City; that she then dropped right astern of the Dalles City; 
that the next thing he noticed the Spencer blew her danger whistle, 
and immediately thereafter the captain put his wheel over to port; 
that he gave it more than one turn, which was discernible from a nap- 
kin tied on the wheel as a mark ; that the napkin went around, came 
up once, and went out of sight again ; that this movement of the 
wheel had the effect to head the boat to port, to throw its bow into the 
Dalles City; that the Spencer touched the Dalles City somewhere 
abreast, or a little forward, of the shaft of the Dalles City, and started 
to swing the latter boat ; that about the time the Dalles City got around 
nearly across the stream, the Spencer broke through the guard, and 
broke off the pitman, and the cylinder head went through, and that, 
about the time the Dalles City was turned around, witness heard the 
Spencer give the bell to stop, and some five or six seconds thereafter 
she gave another bell to go ahead, and proceeded down the river; that 
the Dalles City did not change her course materially after she was put 
on her course at Watts' dock, but that she began to swing as soon as 
she was struck by the Spencer. 

E. H. Carlton, a merchant from Portland, who was a passenger on 
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the Dalles City, testifies that, at the time of the collision, he was stand- 
ing on the deck, on the starboard side; that'he saw the Spencer com- 
ing up from the starboard side of the Dalles City; that she was gain- 
ing on the latter boat, and was probably within the neighborhood of 
20 feet distant, and he thought she was going right on by, but that, 
in a very few moments afterward, the Spencer apparently turned 
towards the stern of the Dalles City, and struck her just forward of 
the end of the wheel, which swung her around ; that the Spencer went 
on; that the Dalles City did not change her course from the time that 
he saw the Spencer on lier starboard side. 

J. W. Bellew was the chief engineer on the Dalles City. He testi- 
fies that, when he heard the passing signais, he stepped over to the 
door and saw the Spencer about a boat's length astern of the Dalles 
City; that just after that the Spencer gave the danger signal, when 
she was behind the Dalles City and a little to her starboard, but had 
not yet lapped upon her ; that at this time witness went to bis post at 
the throttle, where he remained until after the collision ; that when the 
Spencer lapped on the Dalles City, supposedly 10 or 12 feet, she hit 
the Dalles City on the guard, and turned her around; that the Dalles 
City had not been swinging before the contact, as he noticed. 

C. H. Burt, the assistant engineer on the Dalles City, testified as 
follows : 

"Q. Did you hear the signal for tlie Spencer to pass tlie Dalles City? A. 
Yes, I heard him blow one wliistle. Q. And where was he then, if you know? 
A. I was inside the cabin at that time, but I went outside. Q. Where was 
he when you went outside? A. He seemed to.be crossing our stern. Q. In 
what direction? A. He was crossing over onto the right-hand side. Q. How 
near was he to the Dalles City? A. I couldn't exactly say ; he seemed to be 
quite a bit astern, about a length or somethiug like that. Q. Crossing over to 
the starboard side? A. Yes, sir. Q. What course did he pursue after that? 
A. Well, I went back into the cabin then, and I heard the danger signal blow. 
and I went out on the starboard side, and he was coming up alongside, and 1 
saw Oaptain Spencer put his wheel over, and she struck. * * * Q. Now% 
\'sli;it I ask you to State is this: What was the position of the Si)euoer imme- 
diately after the danger. whistle when you went out again? A. Well, she was 
over on this side then coming up like this on the starboard side of the Dalles 
City. Q. How far was she from tlie Dalles City — how many feet? A. Well, I 
couldn't say just exactly, she was pretty close anyhow. Q. And what was the 
position of the two beats as to their direction or as to being parallel in the 
river then? A. Well, that is just about the way they were running, practieally 
running in a parallel position. Q. Now, what did you say you saw Capt. 
Spencer do to his wheel? A. I saw him put his wheel over to port. Q. What 
effect did that hâve on the Spencer? A. That throwed her against the Dalles 
City. Q. Place them in the position they were in after. Spencer put the wheel 
over. A. She was right in against her then after he put her wheel over — that 
is, the port bow of the Spencer was against the starboard quarter of the 
Dalles City. Q. Well, .what was the effect of that contact? A. She crash- 
ed into the Dalles City and disabled her. Q. What was the immédiate ef- 
fect upou the direction of the Dalles City? A. That throwed her around — 
throwed her around and listed her over. Q. How far around did it throw her? 
A. Throwed her around with her stern downstream. * * * Q. How much 
did the wheel go over? A. I dou't know how much it went over. Q. Go over 
one spoke? A. No, it went over a whole turn. Q. You know that distinctly 
because you saw It and watched it go over? A. Yes, sir." 

Upon a survey of this testimony, it will be seen that the real issue 
in the case upon the facts is whether the Spencer was at f ault in at- 
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temptiiig to pass so néar the DalleS City as not to àvoîd corttact there- 
with, and in this relation, 'alsô, whether she ported her wheel while in 
close pf oximity to the Dalles^ City, ànd thus brought herself into colli- 
sion with the Dalles City; or whether the Dalles City was at fault in 
Crossing the course of the Spehcfer after the passing signais had been 
given. Both boats kept practically the ùsuâl course as they passed St. 
Johns and Watts' dock. It wâs af ter they straightened up on the lat- 
ter course that the collisién dcciïrred. 

, It woUld seem, from the weight of the testimëny, that on passing 
Watts' dock the boats were off'the Linnton shore âpproximately 300 
feet, and that when they cattie în contact they were still further off — 
possibiy 400 feet. If such were the case, the Spencer had a clear way 
to pas's on the port of the Dalles City. But this point I deem to be im- 
tnaterial, as the Spencer had thé undoubted right to choose her own 
course in passing the boat àhead,Jand it was perfectly legitimate for 
her to pass to the starboard. Indeed, much the greater navigable water 
space was upon that side, and the roOm was more thah ample for her 
to hâve passed in safety. There is little doubt thât;; just prior to thé 
maneuver'on the part of the Spencer to pass, she wàs proceeding on 
her course a littlé to the port; but some 50 or 60 feet in the rearyof the 
Dalles City. The first attempt on the part of Capt. Spencer to pass 
was to head across the wake of the Dalles City, diagonally, of course, 
the Spencer moving at a more rapid pace than the Dalles City. At 
aboUt this tïme the captain gave the passing signal, which was prompt- 
ly asseiitèd to by the Dâlîes 'City. When the Spencer had crossed 
practically to the starboajrd quarter of the Dalles City, and had ap- 
proached much nearer to the Dalles City, she gaVe the danger signal. 
This signal was given very soon after the whistle to pass. Captain 
Spencer thinks it was only a fe\\^ seconds, and t;hat the collision fol- 
lowed very shortly. Allyh thinks a minute or two, a^nd that it was as 
much as a minute, or more,; thereafter until the boats collided. Three 
witnesses testify, ail of whom were in a position to observe the move- 
ment, thatf ât ^^bout the time the danger signal was given, Capt. Spen- 
cer thre.w: bis wheel hard to port, which had the eflfect to carry bis boat 
to port, : thus bringing her more nearly in towards the Dalles City. 
Capt.' Spencer does not deny that he ported his wheel, but says that it 
was merely for the purpose of straightening hi.s boât up on her course, 
and that if b,é had not done so, his boat would hâve circled to the St. 
Johns shore. ; There is little doubt that at this time the Spencer was 
very close to the Dalles City, within a few feet qf her, and possibiy 
had lapped ttjpi'Ôn her stèrn gùard. If, in the méànWhile, the Dalles 
City changed her course abruptly across the bow of the Spencer, that 
is, subsequently to the giving of the passing signal, the movement 
would adéquâtely account for the boats coming into such near rela- 
tion. Biit Vif^s such tbe case? It is more in consonance with the weight 
of the testinaony to believe that Capt. Spencer did more than to 
straightert up his boat on her course. He threw his wheel hard to port, 
according to thèse witnesses who saw the maneuvèi', which had the 
effect to bring his boat rapjdly around, and the contact was almost in- 
stant. One witneSs says that the danger signal was given before the 
wheel was ported. If such were the case, it must hâve been fully ap- 
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parent to Capt. Spencer that any porting of his wheel would neces- 
sarily bring on the collision. Several witnesses testify that the Dalles 
City did sheer abruptly across the Spencer's bow. Some of thèse were 
looking from the Spencer ; others f rom points on shore. Upon the 
other hand, the captain of the Dalles City says he kept his course, and 
several witnesses corroborate him in this. Thèse were persons look- 
ing from the decks of the Dalles City. There is some difficulty, seem- 
ingly, to persons standing upon a vessel's deck, in determining with 
accuracy whether that or an approaching vessel is changing her course. 
But there is one fact in the case which is a démonstration as to the 
particular controversy, and that is a fact upon which ail seem to 
agrée. The Spencer, when she had done with completely reversing the 
Dalles City's course, was directly upon her own course heading down 
the river. If it be that the Spencer had merely straightened up her 
course, heading past the Dalles City, by porting her wheel, and that 
the Dalles City had changed her course across the bow of the Spencer, 
the most natural resuit of the contact would hâve been to carry the 
Spencer's bow further toward the St. Johns shore, culminating in 
leaving her in a position diagonal with the ship's regular course. The 
contrary was the resuit. The Spencer was directly upon her course 
when the thing was ail over and she proceeded upon her way. Capt. 
Spencer, himself , however, puts the matter beyond doubt, for he says : 

"I had her (the Dalles Olty) on my starboard bow, and I startioarded my 
helm to corne out across, as I blew the whistle to pass. I gave her considér- 
able wheel to pull her out of there, and when I did I had no idea the Dalles 
City was mailing this turn ahead of me, so I straightened up my wheel In or- 
der to go right straight down the river. * * * After I swung out far 
enough I naturally straightened my helm so I would run straight down the 
river." 

So that his course down the river had been wholly restored by the 
porting of his wheel, and he was pressing on under full speed. It is 
astounding that he should even hâve righted his course in crossing out 
of the wake of the Dalles City if the latter boat had changed her 
course, becàuse nothing could so surely bave brought on a collision 
as such a maneuver. The captain leaves the impression, however, that 
he did not know that the Dalles City was changing her course. This 
is hardly creditable to a compétent boatman, for it must be sUpposed 
that, while passing, he kept his competitor constantly in view so as to 
pass safely. Furthermore, if the Dalles City had swung across his 
track, it was yet his duty to avoid collision, if possible, by stopping 
his engine and backing his boat. This he did not attempt to do until 
after the contact, and then it was, of course, too late. He says he 
rang to stop just as he saw he was going to corne into collision with 
the Dalles City. The engineer says, to the contrary, that he got the 
stopping bell about a second or two after the boats came together, and 
Shephard says the bell was sounded to stop about the time the Dalles 
City was turned around. So that it is hardly probable that there was 
any effort to stop the Spencer until after the boats had corne into ac- 
tual contact, when damage could not be averted. I am firmly of the 
opinion that the Dalles City kept well in her course after the passing 
signal was given; that, if she changed it at ail, it was only slightly. 
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and thàt the 'sddden change in her course was caused by the contact ôf 
the Spencef , which carried her around in spite of her^elf; The Spèn- 
cer's courser was reckless, to say the least, if not Willful, 'She ventured 
toô eloâé to the Dalles City in attemptihg to pass. Thé captain did so 
in order to ma'kë his course more direct and save time, and he should 
hâve niade' an effort to check his speed, so as to allow the Dalles City 
to movÇ'OUt oï his way, when he' fbund he was in sUch close relation 
to heçi 'In 'thèse particulars'he-was grossly at fault. The Hability of 
the collision must rest with the Spencer. There was abundant room 
for hèr to hâve kept entirely clear qf the Dalles City, and careful navi- 
gation would, no doubt, hâve prevented the accident. The collision is 
rriôref'to be 'regretted because both boats were carrying passengers, 
and the lives and persons of innocent people were jeopardized thereby. 
It is undoubtedly the duty of a bodt in the lead, whén a passing 
signal is given by anothér in the reàr and is assénted tô, to keep stead- 
' ily on her course. Upon the other hand, it is the duty of the over- 
taking vessel to keep out of the way of the one ôvertakehi Thèse two 
rules comprise ail there is oï the légal principles involved. The riiles 
are thus stated by Spencer oh Marine Collisions, § 69:: 

""Wïiei'e two vessels are runnlng iti the same direction, one.asteni of the 
other, the law Imposes upon the .oûe following the obligation of exercisiug a 
greater degree of care to avoid eollisiQH thau is imposed upon the other ; 
the statute requirlng every. vessel, whether steaniship or salling vessel, wheu 
overtaking another, to Iceep out of tlië W^ay of the one overtaken. 

"The duty of an overtaking vessel' to keep out of the way is especlally im- 
peratlve when It is a steaiuer, as it has control over Its motive power, and 
cah proniptly and accurately govern her own inovements. The duty of avoid- 
ing the leading ship lieliig inipçsed by law upon the one following, in casé Of 
collision the burden of proof iS cast upon the latter to show the prudence of 
hei" own conduet, the négligence of the one leading, and tliat the collision was 
not caused by fault ou her own part. 

"Under the rules no subséquent altération of the position of the vessels can 
mak^ the one following other than an overtaking vessel, br relieve her from 
the duty of keeping clear of the leading ship untll fully past and clear ; and 
it is her duty to take such seasonable précautions as may be necessary to 
avoid the other, the burden of prpbt being upou her to show that sucli pré- 
cautions were timely and stifflcient. "Vfhile the leading vessel has the right of 
way, she may not wUlfully cross thè path of the other wlthout forfeitlng ail 
right of recovery for collision ensuing therefrom, even though the overtaking 
vessel be not wholly without fault." 

See, also, The Governor, Ped. Cas. No. 5645; Simpson v. Spreck- 
els (D. C.) 13 Fed. 93 ; The Mesaba (D. C.) 111 Fed. 215 ; The Auréole, 
113 Fed. 234, 51 C. C. A. 181. 

From thèse authorities it will be seen that it is not only the duty 
of the overtaking vessel to keep out of the way of the one leading 
her, but, if collision occur, the burden is cast upon her to show that it 
occurred wîthout her fault or négligence of bad navigation, but by 
the négligence of the leading craft. Applying this rule in the présent 
case, the Spencer is clearly liabl'e. 

The libelant is entitled to récover for expenditures in the repair of 
the damages sustained to the Dalles City in the sùm of $4,520.03, of 
which an itemized list is filed separately. To this should be added, for 
lor.s of thé 'use of the boat, $50 per day for 30 days, thé length of time 
whicli the boat was out of commission, the collision having occurred 
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on the 31st day of May, and the repairs being completed on the 30th 
day of June. I allow the per diem upon the basis of the sum required 
to hire another boat in her place for the time the Dalles City was dis- 
abled. The entire amount alloWed is $6,020.03. 



SIEGEL V. NEW YORK CENT. & H. R. R. R. 

(arcult Court, M. D. Pennsylvania. February 16, 1910.) 

No. 152, October Term, 1908. 

Mastee and Servant (§ 111*) — Injuries to Servant— Failtjre to Fdrnish 
Proper Appliances— Safety Appliance Act— Car When Not Used in 
Interstate Oommerce. 

Where the coupllng apparatus of a car engagea in Interstate commerce 
was found, on inspection, to be defective, and wbile It was being shifted 
about for the i>urpose of sending it to a shop for repairs a brakeman was 
Injured In an accident that would not liave occurred but for the crippled 
condition of the coupling apparatus. the niaster was not liable under 
safety appliance acts (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. 
St. 1901, p. 3174] ; Act April 1, 1896. c. 87, 29 Stat. 85 ; Act March 2, 
1908, c. 976, 32 Stat. 943 [U. S. 'Comp. St. Supp. 1909, p. 1143]). 

TEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 215- 
217; Dec. Dig. § 111.*] 

At Law. Action by Anna Mary Siegel against the New York Cen- 
tral and Hudson River Railroad. Motion by plaintifï for a new trial. 
Rule discharged. 

C. E. Sprout, for plaintifï. 

Seth T. McCormick, for défendant. 

ARCHBALD, District Judge. This is an action for the death of 
Roy Siegel, which occurred on November 33, 1907, and was caused, 
as it is claimed, by the négligence of the défendant company. The 
plaintifï is the widow, and the action is brought in behalf of herself 
and her minor child, under the statutes of Pennsylvania, which allow 
of a recovery in the case of death caused by unlawful violence or 
négligence. The deceased was a brakeman in the employ of the de- 
fendant company, and his death occurred while he was assisting in 
that capacity in shifting an empty "gondola" car in the railroad yard 
at Avis, Pa. This car arrived at Avis the night before, in a train of 
"empties" from Corning, N. Y., and was intended to be taken with 
others to Clearfield, Pa., to be loaded with coal and returned to Corn- 
ing again ; but, upon inspection it was found to need draft bolts, and 
was chalk-marked to this effect, and put on a track (No. 6) where light 
repairs of this character are attended to. Thèse draft bolts hold 
up the draft timbers to the center sill of the car, and the draft tim- 
bers in turn hpld the draw heads or couplers, which are located be- 
tween them. If the draft bolts are gone the draft System is weakened ; 
but they are readily supplied, which is donc in the yard, without send- 
ing the car to the repair shops. While standing on this track, how- 
ever, it wàs discovered by another inspector the next morning that 

'For other cases see same toplc & { numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Ind«xe» 
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the end sill was broken. The replacing of an erid sill is a niuch more 
seriou«:matter, and crippled cars, which require heSvy repairs of this 
kind, are *'shop-marked" accordingly and put on swîtch No. 8, from 
whence tliey are taken to , the' ifepairfshops.at Jersey, Shore, a mile or 
more distant. The car in question was therefore re-marked to show 
its crippled condition, but was left standing, for the time being, on 
the light repair track in the midst of others. About noon of the day 
of the accident a swîtching cirew, of which the deceased was a member, 
went to the railroad yard; to make up out-going trains, and this car, 
being on the light repair track, was supposed to hâve been fixed and 
to be in shape for use, the factthat it was "shop-marked" for heavy 
repairs not being noticed. There were about 30 cars on this particu- 
lar track, of which 14 were between it and the engine. Thèse were 
ail hauled out of the switch in a string and dropped back onto track 
No. 15, ^Ind while this was béîng dotie the defective, sill at the head 
end ofi the car- gave way under the strain, letting down the whole 
coupling arrangement. The car in this disabled condition had to be 
got rid of, and in order to eut it out from the others and put it in 
on the'heavy repair track, it was coupled up to the car in front of it, 
by means of a brake chain, which the deceased assisted in rigging, and 
in this situation it was drawn out, with the others ahead of it, onto 
the "lead" track to be let down onto track No. 8, where it belonged 
and was marked for. After the string of cars with the crippled car 
at the' end had cleared the switcH, thé deceased, who was sitting on the 
next dne to it, got down onto the ground and gave the signal to the 
engine to stop, and then, immediately, while the cars were still raoving 
slowly, went in between the crippled car and the one ahead of it, to 
uncouple them, with the resuit that he was caUght and crushed be- 
tween the two (there being nothing to keep them apart), and dropped 
to thé grôïind dead, with the pin in his hand when'théy slackened up 
afld separated. Tlie cars beitig coupled by meatis of the chain, it was 
necessary tô go in between thé two^to uncouple them. But this should 
havè been done after they had corne to a standstill. It did not hâve 
to be dbné \yhile they were in motion, and it was the height of rash- 
ness td uridertake it. Thèse facts appearing by the undisputed evi; 
dence,'a verdict for the défendant was directed. 

No négligence on the p^ft pf the company having been shown, there 
can be no' question as to. thé propriety of this disposition. The plain- 
tiiï relies on the acts df Gongrèss known as the ''Safety Appliance 
Acts" (Âct March 3, 1893, c. 196; 27 Stat. 531 [U. S- Comp. St. 1901, p. 
3174] ; Act April 1, 1896, c, 87; 29 Stat. 85; Act March 2, 1903, c. 976, 
33 Stat. 943 [U; S. Comp. St. Supp. 1909, p.ll43]) ; the contention being 
that the duty imposed on the cOnipany tô, hâve its cars "equippedwith 
couplers coti^ling àutomatically .by impact and which can be uncoupled 
without tlfé'necèssity of men^going between the ends of the cars," 
is an ^bgQlujje. pn,e ; anc^.that as SQoaas the car in question, by the giv- 
ing way of the ;sin apdthe Isttihg down of the cOjuplers, ceased' to 
meet this ; requirement, the company was prohibited from- moving it 
in conjiunetion with other cars from the place where it was, no 
matter where that might be, or what might be the purpose of doing 
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so. The Company, it is sai^, were bound to repair it on the spot, and 
if they did net, and any one was injured, they must bear the consé- 
quences. But reason is the Ufe of the law. Go. Litt. 319b. And 
jiothing, as it is said, is law that is not reason. Powell, J., in Coggs v. 
Bernard, 2 L,d. Rayt 911. And by çvery considération, the statutes 
hère, the same as in any case, are to hâve a sensible construction. 
United States v. Kirby, 7 Wall. 483, 19 L. Ed. 278. And the diffi- 
culties, not to say absurdities, to which the doctrine contended for 
would lead, are obvious. This is not to say that the statutes in ques- 
tion are satisfied by the exercise of reasonable diligence on the part 
of a common carrier by railroad, to sée that its cars are equipped as 
there required (St. Louis, IrOn Mount. & S. R. Co. v. Taylor, 210 U. 
S. 281, 28 Sup. Ct. 616, 52 L- Ed. 1061; Chic, Milwaukee & St. Paul, 
R. R. V. United States, 165 Fed. 423:, 91 C. C. A. 373, 20 L. R. A. [N. 
S,] 4,73 ; Atlantic Coast Une Ri R. v. United States, 168 Fed. 175, 
94 ce. A. 35); but only that a reasonable interprétation is to be 
given thèse acts in determinirig what is required and when it is re- 
quired of such carriers. In the présent instance, the acts do not apply, 
beckuse, ri^htly cohsidered, the case is not within them. To corne 

' within their terms, not only must the carrier be engaged in interstate 
commerce, but the particular car must, at the time.be in the condi- 
tion ôf being hauled or used in moving interstate traffic. "It shall 

■be linlawful," as it iâ declared (Act March 2, 1893, §' 2, 27 Stat. 531), 
"for aiïy such carrier to haul or permit to be hauled or used on its 
Une any car used in moving interstate traffici not equipped," etc. But 
tlie car hère, instéad of being so used, had been condemned and 
put oiii of use because it was crippled, and was being shifted on that 
àccount from Where it was, in the midst of other cars, which were 
needêd to make up out-going trains, to the heavy repair track, so that 
the existing def ects could be prop'erly remedied. It is true that it 
wa^'beirtg shifted as one of a string of cars, and it might hâve been 
switched by itself after the others had been hauled away from it. 
But it still would hâve had to be COupled to and uncoupled from the 
engine, by which it was being drawn, which could only hâve been 
ddne by going in between the two, with the same exposure to danger ; 
and this circumstance therefore is of no significance. The plaintifï's 
contention, as already stated, is that the car should bave been repaired 
on the spot, without being stirred from where it was, and, provided 
the car is actually engaged in moving interstate traffic, there are cases 
that 'sustain this view. St. Louis, etc., R. R. v. Delk, 158 Fed. 931, 
86 C. C. A. 95 ; Junction R. R. v. King, 169 Fed. 3^-2, 94 C. C. A. 652. 
But that, in my judgment, is ijot the law. Chic. & N. W. R. R. v. 

'United. States, 168 Fed. 236, 93 C. C A. 450, 21 L. R. A. (N. S.) 690; 
United States v. 111. Central R. R., 170 Fed. 542, 95 C. C. A. 628. . And 
in any event the car must be so actually employed (St Louis, etc., R. 
R. V. Delk, 158 Fed. 931, 86 C. C. A. 95), if for no other reason than 
that the act says so, there being no attempt to prescribe what applian- 
ces there shall be when this is not the case. No doubt a defective car 
cannot be made up into a train with others which are so engaged even 
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fdr tHe purpose of taking it for repair to a more convenient place. 
United States V. St. Louis R. R. (D. C.) 154 Fed. 516; United States 
V. Balt. & Ohio R. R. (D. €.) 170 Fed. 456. But it was expressly held 
fn Chicago & N. W. R. R. v. United States, 168 Fed. 236> 93 C. C. A. 
450, 21 h. R. A. (N. S.) 690, reversing (D. C.) 157 Fed. 616, tliat the 
necessâry movement o£ a defective car by itself, for the purpose of 
repair only, and not in conjunction with cars commercially used, does 
not subject the carrier to the penalties of the law. Repair shops, as 
it is pèrtinently said, cannot be kept on wheels; and a carrier may 
thereforé move one or more defective cars by themselves to such 
shops, for the purpose of having them put in a condition to conform 
to thé requirements of thé safety appHance acts, provided such cars 
are excluded f rom commercial use themselves, and f rom connection 
with other cars which are being used commercially. And much more 
may a trippled car be shifted about upon the tracks of a railroad yard, 
in ordér tô separate it f rom others, and put it where it can be properly 
attefided to. Taylor v. Boston & Maine R. R., 188 Mass. 390, 74 N. 
E. 591; United States v. Rio Grande Western R. Cp., 174 Fed. 399;* 
St. Louis, etc., R. R. v. Delk, 158 Fed. 931, 86 C. C. A, 95, per Lur- 
ton, J. The law requires nothing so impracticable as thât it should 
be allowed to étand blocking the way wherever it may chance to be- 
come crippled, until the means for remedying the def ects can be 
brought to it and the defects cured. It may be, in the présent in- 
stance, that until the car in question became crippled, it was engaged, 
though empty, in moving Interstate traffic within the meaning of the 
acts of Congfess, having delivered i^s load at Corning, N. Y., and 
being on its way to Clearfield, Pa., to be loaded and returned to Corn- 
ing again, the mère temporary stoppage in transit in yards at Avis, 
not relieving it of the character which it so had, Johnson v. South- 
ern Pacific R. R., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363 ; St. 
Louis, etc., R. R. v. Delk, 158 Fed. 931, 86 C. C. A. 95. But the loss 
of its couplers having praçtically disabled it and put it out of commis- 
sion, and the car, after that, being shifted solely for the purpose of 
gettîng it out from the midst of the others, and putting it in the way 
of being taken care of, from the moment that this was recognized and 
acted upon, it lost any interstate character, which it may hâve had 
before, and ceased to be hauled or used in moving interstate traffic, 
so as to make the company liable for injuries received because of its 
defective condition. 

As this disposes of the case adversely to the plaintiff, no failure of 
duty on the part of the défendant company being shown, it is not nec- 
essâry to Gonsider whether, the deceased was guilty 6f contributory 
négligence, by which the action would be barred. In any event a ver- 
dict for the défendant was correctly directed, and the rule for a new 
trial must be discharged. 

» 9S c. c. A. 293 
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DI PAOLO V. LAQUIN LUMBER CO. 

(Circuit Court, M. D. Pennsylvania. February 5, 1910.) 

No. 109, December Term, 1908. 

1. Death (§ 31*)— Action for Wbongfui, Death— Pennsylvania Statute — 

PaBTIES— NONRESIDENT ALIENS— WlDOWS AND ChILDREN. 

The right of action for wrongful deatli given by Act Pa. April 15, 1851 
(P. L. 074), as amended by Act April 20, 1855 (P. L. 309), in favor of the 
husbanid, wife, children, or parents of the deceased, the sum recovered 
going to them. in the proportion they would take the personal estate of the 
deceased in case of intestacy, as such statutes are construed by the Su- 
prême Court of the state, does not extend to nonresident aliens, and, vvhei'e 
one of the minor children of a man killed résides in Pennsylvania, but his 
widow and other children are nonresident aliens, under the rule requiring 
actions to be brought in the name of the real party In interest, the widow 
caunot maintain an action for the death in behalf of the résident child In 
her own name. 

[Ed. Note. — For other cases, see Death, Cent. Dig. | 37 ; Dec. Dig. § 31.* 
Nonresident aliens as beneflclarles under death acts, see note to Ma- 
honing Ore & Steel Oo. v. Blomfelt, Ôl C. O. A. 390.] 

2. Death (§ 31*) — Action for Wrongful Death— Who May Sue— Pennsyl- 

vania Statute— Résident Minor Child of Nonresident Alien Widow. 

Under Act Pa. April 15, 1&51 (P. L. 074), as amended by Act April 26, 
1855 (P. L. 309), the rlght of action for wrongful death thereby glven Is 
vested solely in the widow of deceased if living, and is single and indivisi- 
ble, although the sum recovered is to be dlvided between herself and others 
in accordance with the law of distribution of personal estate, and, where 
there is a widow living, the f act that she is incapacltated to sue by reason 
of being a nonresident allen does not vest a résident child with a right of 
action. 

[Ed. Note. — For other cases, see Death, Dec. Dig. § 31.*] 

At Law. Action by Maria Michèle Di Paolo against the Laquin 
Lumber Company. On demurrer to plaintiff's statement. Demurrer 
sustained. 

Marcel A. Viti, for plaintiff. 
C. E. Sprout, for défendant. 

ARCHBALD, District Judge. This is an action of trespass for the 
death of Carminé Di Paolo, which occurred on April 22, 1908, and was 
caused, as it is charged, by the négligence of the défendants, for whom 
he was working at Whalen, Bradford county, Pa. The deceased was 
survived by his widow, the plaintiff, Maria Michèle Di Paolo, a sub- 
ject of the king of Italy and a résident of that country, and four minor 
children, three of whom are living with their mother, the fourth then 
and now being a résident of Pennsylvania. By Act Pa. April 15, 1851, 
§ 19 (P. L,. 674), an action is given for the death of a person when 
caused by unlawful violence or négligence ; and by Act Pa. April 26, 
1855 (P. L- 309), the persons entitled to recover are the husband, 
widow, children, or parents of the deceased, the sum recovered going 
to them in the proportion they would take the personal estate of the 

*For other cases see same toplc & % ncmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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deceased in the xase of his or her intéstacy. Thèse acts détermine the 
right to recover, which has no existence outside of them. And it is 
conclusivelj established by the construction put upon them by the 
courts of Pennsylvania by which the sùbject is controlled that the 
présent plaintifï as widow, being- a nonresident alien, has no right of 
action U|ider them. Déni v. Pennsylvania Railroad, 181 Pa. 535, 37 
Atl. 558, 59 Am. St. Rep. 676 ; Maioraiio v. Baltimore & Ohio Rail- 
road, 216 Pa.. 403, 65 Àtl. 1077, ^1 t. R. A. (N. S.) ?71, 116 Am. St. 
Rep. 77'S; Id., 213 U, S. S68, 29 Sup. Ct. 434, 53 h. Ed. 792; Fulco 
V. Schuyjkil^ Stone Comt>any'(C. C.) 163 Fed. 124; Ijd., 169 Fed. 98, 
94 Cl p., Ai 198, So far, theref ore as thé case proceeds in her interest 
or thcbinterest of the three minor children, who réside, with her in 
Italy^ sbèihas no standing to maintain it; 

It is'Said, hbweyer, that this is not a Suit by the pl9,întifif as widow, 
but by fiçr as mother and.lawful guardiàn, under the la>YS bf Italy, of 
Gioacchino Di Paolo, the minor son, who was a résident of Pennsyl- 
vania at the time of his father's death and continues to rémain so, and 
is therefbife éntitled, as ,it is cUirnéd, 't0' thé benefit of thé statute. But, 
assuming that a right oî 'action in favbr of the child èxists, it should 
hâve beén bfôught in the namé of the child by his next friend, he be- 
ing thé réal party (Heft v. McGill,,3 Pa..256; Morgan v. Potter, 157 
U. S. 19^,'l5 Sup. Ct. 590, 39 L, Ed. 670); which is important in this 
Gourtjif 'not in others, as'going to the jurisdiction. Woolridge v. Mc- 
Kenrià:|C.'C.] 8 Fed. 6501" The plairitiflf cbuld not sué à^ she has done 
in her pwrt nahje, eyen if proceeditig in the interest of héir son as his 
légal guardian; , It may be that this is amendable, notwithstanding the 
expiration of the year to which such suits are liniited. Van Doren v. 
Pennsylvania Railroad, .93 Fed. 260, 35 C. C. A. 382; Holmes v. 
Pennsylvania Railroad, 220 Pa. 189, 89; Atl. 597, 123, Am. St. :Ç.ep. 
685. Granting.howevér, that this is so, there are othëf considérations 
which staiid in the way of it. ' 

The right of action is statutory and peculiar, and the statutes by 
which it is given must be complied with. If death doeé not immedi- 
ately ensue and action is brought by the injured party. in his lifetime, 
it must be continued after his death by his personal représentatives; 
nb new suit being admissible. Birch v. Railway, 165, Pa. 339, 30 Atl. 
826; McCaferty t. Pennsylvania Railroad, 193 Pa. 339, 44.Atl.'435, 
74 Am. St. Rep. 690., If no such action, hbwever, is btought, thé right 
to sue for the death is vested solely in: the widow; if any, or, if not, in 
the otherfe nâmed in the brder they areigivert. Lehigh Iron Company 
V. Rupp. 100 Pa. '95 ; Van Doren V. Penn. R. R., 93 Fed. 360, '35 C. 
C. A. 383.: Ahdjwhere the -Widow is diSqualified, there is apparently 
no provision; for suit being prosecuted by others. ■ The right of action 
also is single and indivisible; à recovery being had, if at ail, for the 
whole damages sustaihed, whoéver may be ultimatély éntitled to them. 
Taylor's Estate, 179 Pa. 354, 36 Atl. 330. - iAnd,'where there is a husband 
or widow, childrén are not only not necessary, but not eveii proper par- 
ties, hoWe^ér it may be necessary to naine them, in itiié déclaration. 
Huntingdon &, Broadtop Railroad v. Decker, 84, Pa. 41§.;; ,: jEiaughey 
V. Pittsburg Railway Co. ,(No. 2) 310 Pa. 367, 59 Atl. 1113; Black v. 



IK EB ALLEU. 879 

Baltimore & Ohio Railroad, 224 Pa. 519, 73 Atl. 903. Nor can the 
right of action be assigned by the widow to a child, so as to enable suit 
to be brought in her name for its benefit. Marsh v. Western New 
York & Pennsylvania Railroad, 204 Pa. 229, 53 Atl. 1001. And much 
less can the children bring suit by themselves in their own name where 
the widow is living. Snyder v. Philadelphia & Reading Railroad, 9 
Pa. Dist. R. 3. 

AU this being so, it is difficult to see how a suit like the présent can 
be prosecuted. It cannot be by the widow, because of her nonresidence 
and alienage. Nor can it be by the child, because he must recover, if 
at ail, through the intervention of his mother in her capacity as widow, 
who unhappily is disqualified. The idea in bringing it seems to be that 
the case can be treated as though the child, who is résident hère, was 
the only one concerned, the widow and the three minor children, who 
are with her in Italy, being the same as though nonexistent. But un- 
fortunately for that contention the widow cannot be left out of the 
question. The right to compensation for the death of a person rises 
no higher than that of the one who is authorized to sue for it ; and, the 
right to sue being given by the statute to the widow who is living, no 
other is qualified. The children bave no interest except in the damages 
which she recovers, and only after she has recovered them. There is 
no severable share which entitles either of them by himself , as hère, to 
a direct and separate cause of action. It is true that in Toole v. Jones, 
32 Pittsb. L,eg. J. (Pa.) 387, a suit was sustained in the name of the wife 
for the use of the children, after she had settled and released her in- 
dividual damages. But, if that is to be taken as opposed to the views 
which are hère expressed, it is contrary to what was decided in Marsh 
V. Western New York & Pennsylvania Railroad, 204 Pa. 229, 53 Atl. 
1001, and is therefore of no authority. In the Marsh Case, also, the 
widow refused to prosecute, which would seem to présent as strong a 
ground for allowing the child to sue for itself, as where she herself is 
disqualified; and yet it was held insufficient to do so. In whatever 
light therefore the question is considered no case is stated by the plain- 
tif! in the déclaration, and the demurrer is therefore well taken. 

Judgment on the demurrer for the défendants. 



In re ALLEN. 
(District CouTt, M. D. Pennsylvania. Aprll 11, 1910.) 

No. 1,558. 

Bankruptct (§ 140*) — Propeett Passing to Trustée— Right of Seller to 
Ebclaim Goods— Stoppage in TRAKsrru. 

Where goods previously ordered were shipped to a bankrupt after his 
hankruptcy and delivered to his receiver, who paid the freight and took 
possession of them, it was then too late for the seller to lay a foundatlon 
for reclaimlng them from the trustée by an attempted exercise of the right 
of stoppage in transitu. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

*For other cases see same toplc & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Iiï the matter of I. J. Allen, bankrupt. Sur pétition of Wolfe Bros. 
Shoe Cotîipàny for the réclamation of certain property.: Pétition dis- 
itiïssed. : 

C. E. Sprout, for the pétition. 
M. C. Rhône, opppsed. 

ARCHBALfD, District Judge. The pétition charges that the goods 
in controversy were obtained by fraud and misrepreSéntation. There 
is no spécification of what the fraud consisted in, and the pétition 
might well hâve been dismissed because of that. The petitioners, 
however, hâve abandoned the original charge, and now set up an at- 
tempted stoppage in transitu. But that is not sustained by the évi- 
dence. The goods were shipped f rom Akron, Ohio, on January 5 
and the bill for them was received by the bankrupt the day following. 
But he had already gone into bankruptcy on January 1, and he 
therefore got Mr. Spencer, his attorney, to write to the petitioners, 
giving them the situation, so that they might protect their interests. 
In the meantime, however, the receiver, being informed that there 
were some goods at the freight house which belonged to the bankrupt, 
went and got them, paying the freight charges, and having the goods 
hauled to the bankrupt's store by à drayman. Until there was an 
actual delivery, the right of the petitioners to stop and reclaim the 
goods was uhqùestionable. But not afterwards. It was too late, once 
the receiver representing the estate had taken possession of them. 

The proceedings are dismissed, at the cost of the petitioners. 
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MACKAY et al. v. RANXVOLPH MAÇON COAT. CO. et al. (two cases). 

(Circuit Court of Appeals, Elghth Circuit. May 4, 1910.) 

Nos. 3,059, 3,060. 

1. Action (§ 13*) — ^Peesons Entitled to Sue— Action on Contract. 

Who niay maintain a suit is a matter of law; not subjeet to be con- 
trolled by the conventions of parties; and the parties to a contract can- 
not confer on a third party the naked right tp. sue thereon. 

[Ed. Note. — For other cases, see Action, Cent. Dig. | 76; Dec. Dig. § 
13.*] 

2. COBPORATIONS (§ 479*) — FORECLOSUHE OP CORPORATION MoRTGAGE BY TRUS- 

TEE— DeFICIENCT Decbee— Merger of Cause of Action on Bokd. 

The trustée in a eorporate mortgage securing bonds, who is neither the 
owner nor payée of the bonds, cannot maintain an action at law thereon, 
and the bonds are not nierged in a deflciency judgment taken by him 
against the corporation in a suit to foreclose the mortgage. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1872 ; Dec. 
Dig. § 479.*] 

3. Bankruptct (§ 331*) — Persons Entitled to Prove Claims— Bonds of 

Corporation— Pkoof by Mortgage Tkustee of Deficiency Decree. 

A bankrupt corporation had issued and sold bonds secured by mortgage 
to a trustée on ail its property. The mortgage authorized the trustée to 
resort to any appropriate proceedings, légal or équitable, for the enforce- 
ment of the mortgage or bonds "against or with référence to any prop- 
erty which is or may become security for the payment of the bonds," or 
against the company to eollect and recover for the owners of the bonds 
the principal and interest due thereon, but contained a waiver of any 
right of the bondholders or trustée to recover from the offlcers or stock- 
holders of the company. It further provided that any remedy thereby 
conferred on the trustée or the holder of any bond should be cumulative 
and in addition to every other remedy given or existing at law or in equ- 
ity, or by statute. Prlor to the bankruptcy the trustée brought suit to 
foreclose the mortgage, sold the property, and took a deflciency decree, 
which it proved as a debt against the estate in bankruptcy; thàt being 
the only claim proved. The trustée In bankruptcy commenced a suit in 
another state against the stockholders, who were also the offlcers and 
promoters of the corporation, to recover on unpaid subsc-riptions, claim- 
ing that the stock was issued without considération, and also that f raud- 
ulent représentations were made by the défendants to the bondholders 
when they purchased the bonds. Held, that the cause of action arising 
on the bonds was not merged in the deficieno' decree taken by the trustée, 
such right of action being in the bondholders, and that since the trustée 
In bankruptcy in hls suit against the stockholders had no hlgher right 
than the creditors he i^presented, and the right of the mortgage trustée 
to maintain such a suit in behalf of the bondholders was doubtful, the 
liondholders were entitled to prove the bonds directly in their own names 
as debts of the estate. 

[Ed. Note. — For other cases, see 'Bankruptcy, Cent. Dig. § 520; Dec. 
Dig. § 331.*] 

Adams, Circuit Judge, dissenting. 

Appeals from thie District Court of the United States for the East- 
ern District of Missouri. 

In the matter of the Randolph Maçon Coal Company, bankrupt. 
From an order of the District Court, appeals were taken by Donald 
Mackay and others and by Donald Mackay, ]L,atham A. Fish, George 

•For other oases see same topic & S MfXBBB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
178 F.— 56 
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D. Mackay, George Trowbridge Hollister, and Frederick W. Kendrick, 
composing'thè firm of Mackay & Co. Reversed.' . ' t 

The BafflLdolph Maçon Coal Company was organized la the. month of Janu- 
ary, 1905, under the laws of Missouri. Its IncoriKirators were owners of coal 
properties in that state for whlÔll' ttey clalmedto hâve paid $1,600,000. They 
entered into a soTCalled prou^oters' agreement providlng for the organizatlon 
of the porporatloù wlth a capital 'stock of $5,000,000 and an issue Of $3,000,000 
of tKjnds , gecured, by a mortg^ie' oh ail Ita property. By thls agreement 
$1,8<X),000 Of tl^ese Tjond.s anql .tljë ientlrè capital stock of the corporation were 
to be turned over to the jjrblnoïers In exchange for thelr coal properties. The 
agreêméfili 'wàs carrleiî ont. The Central Trust Cîompahy of'iNew York was 
the trustée in the mortgage, and the bonds were sold in the open market at 
the prieerof 90 cents on tha dollar. After a career of two years the corpora- 
tion was, on Mareh 26, 1007, adjudged a bankrupt in the United States Dis- 
trict Oûdiirt for the Eastern District of Missouri. Prei^ious to that date it had 
madei defaiJltin the payment of Interest on its bonds, and the trustée had 
brougbt suit in the Circuit Court of tiie United gtates for the Eastern District 
of Missouri to foreclose tlie mortgage. The biU asked, not only for the sale 
of the j^rtgaged property to satisfy the^prlnçipal and interest of the bonds, 
but al'sÔ for a deflcieney judgment in case the proceeds of the sale should be 
insufflcleiit to pay.the amount due. At the foreclosure sale thé entire property 
broUghtbniy $100,000. Âf ter proper' application of thls sum there was found 
due to ttiè- ccâplâinant the sùm of $2,236,566.32, and a deflcieney decree for 
that amOuiit, was' ëntered. Ttierêafter the Central Trust Company, as trustée 
imder tfae toortèagè, presented this deflcieney' decree to the référée in bank- 
ruptçjr as! à daim against the estate, and the same was duly allowed. The 
ïiolders of' the bonds elalmedthât they were induced to purchase them by 
'the grOsà frâùds of thé principal sto<;kholdèrà of the corporation, who were 
also its'oHieèrs and thé promôtérs who secuïéd its organizatlon, The trustée 
in baHkriiétc:^. claimlng that the $5,000,000 of corporate stocik was issned 
without 'considération, brought a suit in theCiteult Court of thè United States 
for thé Sôutljérn District; of New York against the stockholdérs to recover 
the par vaiiië, theréof a^ an unpftld subserlptlon. The only elalm proveii in 
bkhki^uptCy Is the deflcieney dècrée, and the trustée In baBkruptcy would, of 
eourèe, havé no hlgher rig^t than the h61der;of that elalra.' Belng apprelien- 
slve' that thé trustée under the mortgage mlght not be a "credltor" of the 
corporatïop who' would be eijtitled .tO rnalntain the suit against stockholdérs 
for tMeir ùPpE^ld stibscriptlotlSj' hOldèrs 6f the bonds secured by the mort- 
gage made daé'ptôof (if the Same tiéîore the référée, and askéd that they be 
"aiîowed as>ïâliîi's''àgdlilât tlie èstate. Thé référée; beihg of thé opinion that 
the bonds ^adlbeèûmei'géd lii thé deficlency ïudgmént, disallowed the claims. 
and: hls rùlin'^lWéS àfflriiied on appeal to'thë District Court, The bondholders 
séek a revléw 6f ^hàt action by the présent appeal. 

Charles A, Ëoçton (LloydX. Âdams.on the briefj,: for appellants. 
P. Taylor Bryan (Harvey L,. Christie, on the brief)^ for appellees. 
Edward C. Eliot, for Trust Cornpahy. 

Before HOOK and ADAMS, fircuit Judges,' and AMIDON, Dis- 
trirt Judge. '^ ; 

AMIDON, District JTudge (after stating_ the facts as above). To 
^xplain the 'question râiSed by the'appèal' it will bè neeessary to set 
forth the provisions of the bonds and mortgage. The ibonds are for 
;$'ljOOO each,! and are payable to beaïeri They contain the foUowing 
provision': ::-j:-:';; ■■ ■ ■ ; - 

"Thls bond- * *' ♦ Is entitled to ail thé béneflts; and Is subject to ail 
the proyisîoit^, ofiilie sald mortgage as ;t,t}i,e same were hereln fully recited." 
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The mortgage contains a covenant binding the mortgagor to pay to 
the owners or holders ofthe bonds the principal and interest thereof 
in full. In case of default the trustée is authorized, upon certain terms 
which it is not necessary to recite, to déclare the whole sum secured 
immediately due and payable, "and thereupon the trustée, and the 
holders or owners of said bonds, shall bave ail the rights and privilèges 
which it and they would respectively hâve upon the final maturity of 
the said bonds, and without préjudice or diminution of any other right 
or privilège secured to the trustée, or to any holder or owner of said 
bonds, by the said bonds, or by this mortgage." Article 15 of the 
mortgage authorizes the trustée to resort to "any appropriate proceed- 
ings, légal or équitable, for the maintenance, fôreclosure, enforcement 
or satisfaction of the mortgage, or of the bonds secured thereby, 
against or with référence to any property which is or may become se- 
curity for the payment of the bonds, or subject to the trust." It then 
déclares thàt the trustée " * * * may proceed in any other man- 
ner, whether by action at law or suit in equity, or otherwise, against the 
Company, * * * tocollect and recover for the owners and holders 
of thé bonds secured thereby, the principal and interest thereof in full, 
according to their ténor." 

The inortgage also contains the following provision : 

"Except as lierein otherwise expressiy provided, any remedy hereln con- 
ferred upon the trustées, or the holder of any bond secured hereby, is not In- 
teuded to be exclusive of any other remedy ; but eïieh and every such remedy 
shall be cumulative and in addition to every other remedy given hereunder 
or existing àt law, in equity, or by statute." 

Article 23 of the mortgage is a carefuUy drawn waiver of any right 
of the bondholders or the trustée under the mortgage to recover 
against the officerS or stockholders of the corporation. 

It ,is conceded that the trustée in bankruptcy in his suit against the 
stockholders has no higher or better right than thbit possessed by the 
creditors whose claims havè been proven and allowed against the bank- 
rupt estate; but the learned refereé and trial court were of the opinion 
that the ;trUstee in the mortgage fully represented the bondholders and 
that the proven claim for the deficiency decree conferred upon the trus- 
tée in bankruptcy every right which he would ôbtain from the allow- 
ance of the claims on the bonds. The appellant bondholders on the 
contrary insist that they occupy a position more favorable than the 
trustée under the mortgage, first, because of certain f raudulent repré- 
sentations that were made to them <at the time they purchased the 
bonds ; second, because they are not parties to the mortgage, and are, 
therefore, not bound in the same sensé- as the trustée by the waiver of 
the stockholders' liability contained in the twenty-second article above 
quoted ;. third, they claim that they are direct creditors of the corpora- 
tion,, wherças the trustée at most is a creditor only in a représentative 
capacity; fourth, they also contend that it might- reasonably be held 
in the suit against the stockholders that the trustée under the mortgage 
is confined to enforcing and protecting its security^ and has no right to 
assert or enforce the pérsonal liability of the^ corporation upon its 
bonds; fifth, that the deficiency judgment, if valid, must rest upon 
the covenant in the mortgage for the payment of the bonds, and not 
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upon the bonds themselves, andfor this reason the bonds constitute a 
whoUy independent cause of action, which was not mérged in the de- 
iicieficy jiUdgment. . . , : ■ , ; -fi;' 

It is manifest that the appeal turns inainly upon the question whether 
the cause of action arising put of the bonds was merged in the defi- 
ciency decree. Both .riierger afldlrés adjudicata lie in the same field. 
They are not, however, identical. A point mây become res adjudicata 
as to one cause of action in a suit upon an entirely independent cause 
of action between the same parties if it has been there directly liti- 
gated.. Merger, on the contrary, 'cannot resuit unless the causes of 
actipn in the two suits are identical. ■ 

; The foreclosure suit in which the îdeficiency decree was taken has 
this, distinctive ; f eature : The trustée under the mortgage was not the 
owner or holder of the bonds which ,it secured. In the brdinary fore- 
closure the mortgagee and the payée of the debt are the same. In such 
a case the person entitled to the decree on foreclosure is likewise en- 
titled to a judgment at law upon the note or bond, and the court of 
equity in which suit is brought to foreclose the mortgage may, for the 
purpose of giving fuU relief, grant a deficiency decree, instéad of turn- 
ing the plaintiff over to an action at law. It was such a situation as 
this that gave rise to the adoption of the ninety-second equity rule. 
Noonan v. Lee, 2 Black, 499, 17 L. Ed. 278, and Orchard v. Hughes, 
1 Wall. 73, 17 Iv. Ed. 560. Both thèse cases involved foreclosures in 
which the holder of the mortgage was also the holder of the debt 
which it secured. The rule was promulgated at the same term at 
which Orchard v. Hughes was decided (see 1 Wall, vii), and was in- 
tended to supply the power which a court of equity was held, in the two 
cases referred to, not to possess in the absence of a rule. When the 
mortgagee is also the holder of the note or bond which it secures, the 
deficiency judgment will be referred to the bond or note as its cause 
of action, and will bar any subséquent action thereon. Witter v. 
Neeves, 78 Wis. 547, 47 N. W. 938. In the présent case the trustée 
under the rhortgage is neither the holder nor the payée of the bonds. 
It clearly could not hâve maintained an action at law for their collec- 
tion. We are aware that the fifteenth article of the mortgage author- 
izes the trustée, to collect and recover the principal and interest of the 
bonds for the owners and holders thereof. This may hâve référence to 
their collection by the enforcement of the security. If that is not its 
meaning, we are of the opinion that it could not confer upon the 
trustée the right to maintain an independent action upon the bonds. 
Who may maintain a suit is a matter of law, not subject to be con- 
troUed by the private conventions of parties. Hybart v. Parker, 4 
C. B. (N. S.) 209 ; Evans v. Hooper, 1 Q. B. Div. 45 ; Gray v. Pearson, 
E. R. 6 C. P. 568; Knorr v. Bâtes, 14 Mise. Rep. 501, 35 N. Y. Supp. 
1060. Parties to a contract cannot confer upon a third party the naked 
right to sue thereon. Suits, whether under chancery or code practice, 
must be brought in the name of the real party in interest. The only 
exceptions to that rule hère important are thèse : (1) The trustée of 
an express trust may maintain, an action in his own name on behalf of 
the beneficiary. To come within this exception, however, the trustée 
must be the holder of the property or obligation out of which the 
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action arises. Hère, as already pointed out, the trustée under the 
mortgage is not the holder of the bonds. (2) A person with whom or 
in whose name a contract is made for the benefit of another may main- 
tain an action upon the contract. The trustée under the mortgage 
cornes within this exception as to the security, but not as to the bonds, 
for they are not payable to the trustée. The deficiency decree, there- 
fore, must be referred to the covenant in the mortgage, and, Hke the 
mortgage itself , is collatéral to the bonds, and con.stitutes no bar to an 
action thereon. The debt underlying both is the same, but the promises 
are distinct and give rise to separate causes of action. This view finds 
added support in the provision contained in the twenty-third article of 
the mortgage that the remédies which it confers upon the trustée shall 
not be. treated as exclusive of any right of the bondholders, but as 
cumulative. The case of Grant v. Winona, etc., S. W. R. R. Co., 85 
Minn. 422, 89 N. W. 60, in apparent conflict, is explained partly by 
the peculiar provisions of the mortgage there involved. A statute of 
the State no doubt also had a bearing upon the décision. It provides 
that, in suits for the foreclosure of a mortgage, judgment shall be 
entered for the full amount of the debt which it secures, and that the 
proceeds of the sale shall be credited upon such judgment, and exécu- 
tion issue for the balance. Rev. haws Minn. §§ 4488, 4494. The 
mortgage was taken subject to this statute. Laing v. Queen City Ry. 
Co. (Tex. Civ. App.) 49 S. W. 136, is based upon a similar statute of 
Texas. 

As between the parties to the foreclosure suit, the deficiency decree 
is, of course, conclusive of every fact necessary to support the decree. 
It forecloses inquiry as to whether the couft had authority to enter a 
deficiency judgment. Hatcher v. Hendrie, etc., Supply Co., 133 Fed. 
267, 272, 68 C. C. A. 19. But the suit against the stockholders is not 
between the parties to the foreclosure action^ It is pending in the 
State of New York. By the décisions of the highest court of that state 
it is doubtful whether a judgment against a corporation is more than 
prima facie évidence of the creditor's debt in a suit against stock- 
holders. Cook on Corporations, §§ 209 and 224. If that should be 
the holding of the court in the action of the trustée in bankruptcy 
against the stockholders of this corporation, the défense would be 
open to them that the trustée under the mortgage had no right what- 
ever except to enforce the security, and was in no sensé a creditor of 
the corporation. The peculiar language of the covenant in the mort- 
gage, to say the least, gives color to such a défense. 

The principle of merger has its foundation mainly in the maxim : 
"Nemo débet bis vexari pro una et eadem causa." That maxim has 
no application to the facts of this case. No one could possibly be 
vexed by costs or litigation through the allowance of the bondholders' 
claims. No costs could accrue, and it was not necessary to summon 
any person to the hearing of the claims. Another reason that has 
guided courts in barring a second action for the same cause is that 
the judgment already entered affords to the plàintifï ail the judicial 
aid that could be obtained from a second judgment. In the présent 
case there is good reason for saying that the allowance of the bond- 
holders' claims would furnish the trustée in bankruptcy a much better 
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basis thanthe deficiency.idecfiee for his suit againstthe stockholders. 
The claims could havie ybeen allowed without the possibility of injury 
to others. The referecjhad full power, ,both iby his order and his sub- 
séquent control over ;theadministrati9a..çii the estate, to jsafegu9;rd :all 
interests rf rom. any : pwjJudicei tvtom . the allowançe of both clai;ais.. . 

Thèr whole case is,' theiiefore,' reduqed ;^imply to this: Should' the 
court ôf: bankmptcy haveaided thèse creditors b}r rem'oving one of the 
apprehended dangers f rotti theit pathwayjtwhen it could haye donc so, 
without tjie slightest cost or préjudice tô aiiy one? The reason of the 
rule which it thought deprived it of ■ the power to grant the aid was 
wanting in: this case, and ;iw« ithirtk the rule itself, eyen if otherwise 
applicable^ should not havéïbeenienfoffied,-:! ; , ^ 

The.!d.eoisi<>n is réverisedj and the/tjiafl rcourt is directèd to proceed. 
in acGordâtiçe with the.vievvsiherievexprçsseid. 

Aûivii|^l;'Cirçuit.'judge;:^issents^::\':^^^^ ■"■■;, ;\ 
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• ' H'- .:!■■ .■■■-': li- :-lTxfïe^:^llLBS et-aL-: ' ^■•^'■ 

i;ëlk;utt Court of'A:^i^als;S:i'gMljtt^ April 18, i'9i0.) 

' ' ' V'-/;! ■',':■• V' . ;:^ç!s. 'i02;,^ii24,y"'/ *■_: ■ ;"' ''''■ ";''., 

(StiUahus 6î/ the Court.) 

1. SaI.ES;(§'' 62*)-^^Fbaud ; OF ; iBVYER— iKSOÈTEBrcX—lMPOSSIBIlITY OF Pay- 

.. ,MB;NI^.(r; m;.,;': ■•; •,-;'.■:.,,;■■,,, ' i.'i .-v-,,,.; ■ -.m'ko 'i'". •' ' : '■ 

^n iQSfdyerit buyer, ,w,b9 knows at thç' time of his piirclia'se that his 

flnaiièial poriai^lon îs' sufch thiat it Is ând'.will be lmpois'M|)l'e: îor him to 

' imyi is-efeinbluMyely pr'esHmëd -tô have hoùght the goodSwltW àri intention 

A prés.uniptioti to that. jeff^ct ^aî^ises frofli the £act.that,;pnch a pui'chasr 

er's affàlrs^^'ereJij.jSiiçli^; condition at thetinie of tlxe -mirchase of the 

prqperty 'thàt he coiild iiaVè'had ïiô "réasouable expeetàtïon ,èf paying for 

theni;'"; ■'■' ' '; " ■ :"' '- !'■'■' . ■" "'i' .'.- :;;:■']■ ' .:>';! ir," i'.; „ , , ■ ■,. :; 

BiitiMBûIveiicy is insuflaWent'to festablislusuch anjinteintj ;.i 

[Ed. Noté.— For.ôther oaj»e*,i8eeSalesi Oént. Dig. S 128;."D€C, Dig. §i52.* 

Misrepresentation; and concealmentby vendee of go;ods as to finajicial 

conditioi^ , £^s afflecting yaWdity of contra et of sale, see, wote to William 

. Opeijhynfi ^, Sçns v. Blàk'è, ^T p.. C, A. 126,] 

2. BANKBUPT(3y,,(â§ 272, 482*):7rFEES, of AktOknets of Tkus,tee Not Payable 

OUT OF PitpPERTY OF ApV^èsE C1.AIM'à]^T. ■:•■'' 

A couTt oif equlty, àhd à'cotirt of bankruptcy Is a court Of equity, rhay 
not take ont of a fUndioi? property' tn>jts custody anct pay compensation 
for thfe -seiTTâceS: of an -attejrftey qr of fanyOther party rendered to recover 
or retain the fund or prçpertyf rom ibS| équitable owner, 

It is qnly ■jyhen sueh services hav«|haii the effectto recover or préserve 
the prtfperty'ïor Its true o^rier thât'à' eoiirt may pày éompetisatîon there- 
for ont tsf thé propertyv^ Services IhJurlôUé to the rightful owner may not 
be thus compensated at'hâs expense. . : 

[Ed. : Note,— For othér ca«es;,4eie Bâ.nkruptcy, Dec. Dig., §| 272, 482.*] 

3. BANKRtrPTOY :(§§ 22S^: SaS!*)-tfEE(Œ]siiTaGB8-0F Refbrehi a.ND Tbustee Not 

^ALLOWi^jBîiE- Q"UT;0F;PB9PîBn{i;y p^-i^ï^YFW-CîLAiMAKXf, :. ; , . :, 

Prpperty: vs^hich comep; to.the posses^QP Cf , tl>e trustieq in bankruptcy 

' through the fraud of th(i^ bahkrupt àiia is aàîjtidged to i>e rethrned to thé 

*For otTier cases see eame tp]^J9^<§ dvmsbb in:pec,;& Ap^.pigs. :t907 todate, & Rep'r. Inde^çe» 



QILIiESFIE V. J. O. PILES * OO. 88T 

Tlctim of the fraud Is not a part of the estate of the bank'rupt, and the 
référée and trustée may not be allowed their statutory percentages out 
of It. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. §§ 223, 368.*] 

4. Bankruptcy (§§ 140, 267, 223, 368*)— Fkaudulbnt Sales— Allowances 
OtTT OF Pkopebtt OV Advebse Olaimant — Compensation of Attoenets. 

An Insolvent bought property at a tlme when he knew It was Impossible 
for hlm to pay for It. He was adjudged bankmpt, and a receiver was 
appolnted, who took the property and sold it as perishable under tbe or- 
der of the court. Thie vendors resclnded the sales to the Insolvent and 
demanded the proceeds of the property. The trial court found that the 
sales were fraudulent, and ordered the trustée to pay out of the proceeds 
of the property $300 to bis attorneys, the percentages of thèse proceeds 
allowed by the bankruptcy law to référées and trustées on estâtes ad- 
ministered In bankruptcy, and unpaid freight charges for the transporta- 
tlon of the property before the adjudication, and to return the balance of 
the proceeds to the vendors. 

Seld: (1) The vendors were entitled to recover the proceeds of the prop- 
erty from the trustée In bankruptcy, because the insolvent did not intend 
to pay for the property when he bought it. 

{2) Neither the trustée nor bis attorney had any légal or équitable clalm 
for compensation out of thèse proceeds for services rendered to bring 
them Into or to retain them in the estate of the bankrupt, because their 
services were not bénéficiai, but were deleterious, to the équitable owners 
of the property and its proceeds. 

(3) Neither the référée nor the trustée had any légal or équitable claim 
to payment out of thèse proceeds of the i>ercentages allowed them by the 
bankruptcy law on estâtes adminlstered in bankruptcy, because thèse 
proceeds were no part of any such estate. 

(4) The order that the trustée pay out of thèse proceeds to railroad 
companies the unpaid freight charges upon the property was erroneous, 
because no claim or proof of any lien thereon for such charges was prov- 
ed or presented, no railroad companies to whlch such charges were due 
were specifled, and no amounts were found due in the order. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. §§ 140, 267, 223, 
868.*] 

Appeal from and Pétition for Review of Order of the District Court 
of the United States for the Southern District of lowa. 

Pétition of J. C. Piles & Co. and others in the matter of the estate of 
Ivouis R. Hough, bankrupt. From an order of the District Court, re- 
versing a finding of the référée against the petitioners, John L. Gilles- 
pie, trustée in bankruptcy, appeals. J. G. Piles & Co. and others file 
a pétition for review. Modified and aiïirmed. 

Clinton L. NourSe (Robert J. Bannister, on the briefs), for appel- 
ant. 

J. B. Rockafellow (A. C. Parker, Howard J. Clark, J. B. Sullivan, 
C. A. Dudley, and N. E. Coffoi, on the briefs), for appellees. 

Before SANBORN, Circuit Judge, and RINER and WILLIAM H, 
MUNGER, District Judges. 

SANBORN, Circuit Judge. Louis R. Hough entered upon the busi- 
ness of buying and selling hogs at E>es Moines, lowa, in the spring of 
1905, wifh a capital of $100 and a debt of $3,000, and continued in this 
business until on June 26, 1908, he had accUmulated property worth 
$20,000 and debts exceeding $100,000, when he was adjudged a bank- 

*For other casea see same toplc £ S numbsb In D«c. & Am. Diga. 1907 ta date, & Rep'r Indexe* 
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ïiipt on ànînvoluritary piétition filed during the aftefnOon'îof tliàt day. 
A recéiver tlieri appomt'ed'took possession of nine car loadS'of hogs 
whiclj had been shipped to Hough by vendors from différent towns in 
Ipwa on ffie preceding day, and had arrived, been rece'ived, and aç- 
cepted by.him in Des Moines on that day. By ordèr of thè èOûrt the ré- 
ceiver SQldthe hogs as pçrishable property on the next :^a,y, and "realized 
from five car loads that had been shipped by J. C. piles & Co., a co- 
partnership, $4,926.63, from one car load that had beeli shipped by 
Rose & Snider, a copartriership, $787.75, from one car load that had 
been çjiipped by Matt Johnson $1,033, and from one. car load that had 
been shipped by David Horsman $980.37. The five vendors intervened 
iri the proceeding in bankruptcy and prayed that the moneys thus ob- 
tained by the recéiver be paid over to them (1) on the ground that their 
respective sales of thesé hogs to Hough were induced by false repré- 
sentations of his financial success and by a fraudulent concealment of 
his insoîvency, and (2) because, when he bought the hogs, he intended 
not to pay for them. J, C. Piles & Co. and Matt Johnson also claim 
that they never sold to Hough the hogs which they shipped to him. 
But the référée and the court below both found that they; made thèse 
sales, and a careful perusal of the évidence bas convinced that this 
finding was right. The référée also found. that none of the sales 
was induced by fraudulent représentation^ or concealment, that Hough 
was insolvent when he purchased the hogs, but that there was an 
absence of any intent on his part not to pay for them, and he conse- 
quently denied the prayërs of the interveners. The District Court 
reversed this conclusion, and ordered the trustée to pay the proceeds 
of the sale of the hogs to the respective vendors, less $65 expenses of 
yardage and feed, the statutory percentages of the référée and trustée 
upon thèse proceeds, $300 attorney's fées, and the unpaid charges due 
to the railroad companies for the transportation of the hogs to Des 
Moines. -Prom this order the trustée appealed, on the ground that the 
évidence did not sustain the finding of any fraudulent représentation 
or concealment, or of any intent not to pay for the hogs by Hough; 
and the vendors challenge the order by a pétition for review, because 
the payment of the f reight charges and the fées of the officers and at- 
torneys out of the proceeds of their hogs is unauthorized by law. 

A vendor, who sells personal property to an insolvent vendee, who 
at the time he buys does,,not intend to pay for it, may rescind the sale 
and recover the property or îts proceeds from any one but an innocent 
purchaser, , aiid neither.a rçceiver nor a trustée in bankruptcy is such 
a purchaser, A décisive question in the case therefore is : Did Hough 
intend not to pay for thèse hogs when he bought them? They were 
shipped to him at Des Moines from différent stations in lowa on the aft- 
ernoon of June 25, 1908, without any agreement that specified the price 
at which Hough should buy and pay for them because the shippers 
knew that hé Was buying hogs and they wanted to send them to him that 
day. He Wàs dut of the city of Des Moines, and there was no one at 
his office wïio could specify a price. Théy were unloadedi wateired, and 
fed at Hough's yards in Dés Moines by his employés during the night 
of June 3^ and the morning ôf June 36, 1908, and they were accepted 
hy Hough, and the price was-fixed and entered upon his books, with 
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one or tvvo' exceptions, in which it was not named at ail, during the 
forenoon of June 2.6, 1908. Hough had then been insolvent, and had 
been aware of that fact for many months. Between October 1, 1907, 
and June 36, 1908, he had bought hogs the purchase price of which 
amounted to $1,556,666 ; but he had lost money during each month — 
in October, $4,864.21; in November, $3,336.31; in December, $9,- 
783.35; in January, $8,397.51 ; in February, $453.65 ; in March, $11,- 
889.80; in April, $14,398.75; in May, $16,091.43. He knew that he 
had been and was losing money ; but he was trading on a f alhng market, 
and he was hoping to retrieve his lusses upon a rising one. He had 
managed to continue in this business by thèse means, He paid the 
Century Savings Bank of Des Moines $1 per thousand for exchange. 
He pùrchased hogs by the use of the téléphone in the country and 
caused them to be shipped to his yards at Des Moines, where he sorted 
and graded them, and immediately shipped them to purchasers from 
him in other states^ He generally attached the bills of lading to sight 
draf ts on the purchasers, and deposited them with the bank, which im- 
mediately gave him crédit for the amounts of thèse drafts. The 
inoney he obtained in this way he did not use to pay the vendors from 
whom he had pùrchased the hogs that produced this money ; but he 
used it to pay the most pressing vendors of hogs from whom he had 
previously pùrchased. The resuit of this system was that he was un- 
able to pay promptly for the hogs which he pùrchased, and his indebt- 
edness to vendors and his delay in payment of them constantly in- 
creased. During the spring and summer of 1908 he owed to such 
vendors from $75,000 to $100,000. He had no way to pay any of them, 
<except by buying more, hogs of others and using the money derived 
■''rom the sales of their hogs for the purpose of paying earlier vendors. 
j-Ie knew this condition of things perfectly, and strove to increase his 
purchases and his sales in order to get money to use in this way. The 
bank was not ignorant of his condition, and he owed it only about 
$1,500 upon a note which he had given to it. On June 35, 1908, he 
was in Chicago. His clerk and the manager of his business in Des 
Moines in his absence was H. M. Lanterman. On June 34, 1908, the 
Des Moines bank refused longer to honor Hough's checks, chargea 
against his crédit his note of $1,500 which it held, and returned the 
note to Lanterman. The latter telegraphed Hough to come home, 
whereupon Hough in Chicago called Lanterman and talked with him 
over the téléphone on the morning of June 35th. Lanterman then told 
him that they had failed, and to Hough's answer, "We can continue to 
buy hogs," he replied : 

"We failed. The Century Savings Bank hâve refused to honor any more 
checks signed hy you or I whatever." 

Hough arrived at Des Moines about 5 o'clock in the morning on 
June 36th, and met Lanterman before 6. Many of his creditors had 
called and demanded payment the day before. Lanterman told him 
this fact, and ail the other facts which hâve been recited. He met 
the cashier of the bank about 9 :30 ; but he did not see him for the 
purpose of arranging to continue in his business, nor did he try to do 
so. He went to see him for the purpose of complying with the de- 
mand of the agent of A: G. Buchanan & Son, one of his creditprs, from 
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whofti ;Laiiterman had bought six car loads of hogs,;that lie had im- 
mediately sôld, and for the proceeds :of which he hâd'igiyçn a draf t in 
fàvor of the bank in accordance with Hough's usuai i practice. Bu- 
chanan & Son demanded that thèse /proceeds should be diverted from 
the bânk to pay them for thèse hogs, and Hough and the bank sent a 
tel^ram to; the purchaser to accomplish this resuit. . 
-Ffom thîs brief review of the undjsputed évidence itwill be seen 
that this was the situation when 'the hogs of the ihterveners were 
bought: ' Ijanterman kriew on thé evéning: of June 34th, the day be- 
fore the interveners shipped their hbgs to Hough, that the bank would 
honor no more checks of Hough or of hihiself , that it had appropriated 
Hough's crédit there to pay ■ his note to the bank, and that Hough 
could not pay for any more hogs. Lanterman was the agent of Hough 
in charge of his business at Des Moines, and his knowlédge was under 
the law the knowlédge of Hough*. On the morning of June 25th, be- 
fore any of thèse hogs wëre shipped, Lanterman inf ormed Hough of 
the material part of thèse facfcs; so that; the latter had actqal knowlédge 
of them,; and before the hogs wereaccepted by Hough, and before 
their purChase priées were fixed or sjiecified, he had acceded to the 
demand of Buchanan & Son, and had learned ail the facts that hâve 
been set forth in this opinion^ 

It is contended, and it is conceded, that the insolvency of a purchaser 
does not prove his intent not to pay for the goods which he buys. 
Many an insolvent obtains goods on crédit with thehonest intent to 
pay for them, and many times he sucèeeds in doing so.; It is probable 
that Hough in this case bought and paid for hogs whose purchase priée 
was more than $1,200,000 while he was insolvent, and he undoubtedly in- 
tended to pay for them when he bought them by buying and selling 
thé hogs of other vendors and appropriating their proceeds to make 
the payments, in the hope thât the market would change' and the losses' 
he was constantly sustaining would change to profits. As long as 
vendors would sell tô him andthe bànk would honot his drafts, such 
an intent was possible, and if, when the hogs of thèse interveners were 
shipped and were accepted, it had béen possible for Hough to haye 
continued to càrry out his' schemé, to hâve purchased of' other vendors, 
to hâve drawn the proceeds of the sales of their hogs to the bank, 
andtd hâve used them to ipay 'earlier vendors, or eyen if he could havé' 
had ' a Teasonable expectatiort that he ccfuld hâve continued to do thèse 
things, the finding of the feferee that he had no intent not to pay for 
thèse- hogs might hâve been sustained. 

But he was not in the same financial or meiitâl : condition when 
he purchased of the interveners that 'he had occupied when he 
bought of earlier vendors. When he made the earlier purchases hè' 
h3,d ,a reasonable expectatioij that he could pay for the hogs he pur- 
ciiased with the proceeds of hogs.qf later yendorsi in the way; in 
which he had paid for othçr purchases for months. But when h? 
bought of the interveners Ije ,kpew th^t he had. qo money or crédit 
vv;ïth which to pay., for their. hogs, that: the only way in which he 
cotild pay foi; tliejn was by-the purchasç; and the sale of the hogs of 
subséquent yendplîs and the appropriation of the proceeds of thèse 
later purchases through; the bank to i;he payment of the interveners,. 
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and he Icnew that he could not pay for them in that way because sub- 
séquent vendors wàuld not sell to him after his known f ailure, and the 
bank would not take his draf ts or honor his checks. In this state of the 
case it is incredible that he intended to pay for thèse hogs when he 
bought them. He knew it was impossible for him to pay for them, and 
the human mind is so constituted that it cannot harbor a serious intent 
that the being- it directs shall do that which it knows it is impossible for 
it to accompHsh. An insolvent buyer, who knows at the time of his 
purchase that his financial condition is such that it is and will be im- 
possible for him to pay for his purchases, is conclusively presumed to 
hâve bought them with an intention not to pay for them; and a 
persuasive légal presumption to that efifect arises from the fact that 
-such a purchaser's afïairs were in such a condition at the time of the 
purchase of the property that he côuld then hâve had no reasonable 
expectation of paying for it. Talcott v. Henderson, 31 Ohio St. 162, 
165, 27 Am. Rep. 501 ; Deere, Wells & Co. v. Morgan, 114 lowa, 387, 
289, 86 N. W. 271 ; Franklin Sugar Réf. Co. v. Collier, 89 lowa, 69, 73, 
56 N. W. 379 ; Davis v. Stewart (C. C.) 8 Fed. 803, 804 ; Morrow Shoe 
Mfg. Co. V. New England Shoe Co., 57 Fed. 685, 693, 6 C. C. A. 508, 
-615, 516, 34 L. R. A. 417. There was no error in the finding of the 
■court that Hough bought the hogs of the interveners with the inten- 
tion not to pay for them, nor in its order that the trustée pay over to 
them the proceeds of the hogs less the expense of their feeding and 
yardage. 

The trustée objects to the considération on the interveners' pétition 
for review of the legality of the order for the payment out of the. pro- 
ceeds of the hogs of the $300 to the attorney for the trustée, of the 
statutory percentages to the référée and the trustée, and of the freight 
charges for the transportation of the hogs, on the ground that thèse 
objections do not présent questions of law, but require a review of the 
facts of this case. But none of the averments of the pétition of the 
interveners was denied, the attorney for the trustée made a written 
stipulation that this case upon the pétition for review should be 
consoHdated with the case on the appeal of the trustée, which has been 
discussed, and that the parts of the record in the latter case that are 
material, relevant, and compétent to the issues upon the pétition for 
review might be used by référence thereto with the same effect as 
though they were part of the record herein. The évidence in the case 
upon the appeal of the trustée has been reviewed, and the conclusion 
and order of the District Court that the interveners were entitled to 
the proceeds of the hogs because Hough obtained them by a fraudulent 
purchase has been affirnied. 

In view of thèse facts, the détermination of the questions presented 
ty the pétition for review involves the considération of no issues of 
fact. It présents nothing but the pure questions of law whether or 
not a court of bankruptcy may lawfully pay out of the proceeds of 
property which the bankrupt bas fraudulently obtained from a third 
party and delivered to a receiver or trustée the attorney's fées incurred 
by the latter to keep thèse proceeds from their true owner and to 
realize upon the fraud, the commissions of the trustée and référée upon 
thèse proceeds that are allowed by the amended bankruptcy act upon 
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estâtes adnafn-istered%;the court ;ofi;banlf:rup.tcy (Act-Jply-l, 1898, g. 
541,, §§.40, .48a, ao Staj:..5ôM57,r:U,' S,.; Comp.,St.' 19^1, pp.' 3436, 3439, 
as ameiîded by Act I^el). 5, 19,03, o. 487^,. §§ 9, Il^.lSr, 83vStat. 799, 
800,.U..S.Comp. Si;. Supp. 1907, pp.: .10,29,. 1030, 1033,i,S«pp. I9Q9, pp. 
1313,, 1317), and the charges of railroad/QQmpanies; not nawed, which 
the carriers 'hâve neither claimed nor proved for the t).-anspoj;tation of 
such propertyibefore the baftkruptcy. . ; .'. ii ,■; ni 

A courtof equity, and a court of bankruptcy is a ,<;oi!iiît of equity, 
may l^wfullyipay out of a; fur^d or property which thé jtrustee of an 
estaterecovers for or préserves to the est'ate by means::crf thè services 
of attorneys 'feasonable conipensatîon; for ithose services; but the rea- 
son for such an allowance isthat the équitable owners of>ithe fund or 
property recoyered or preserved d.erivie a much lârger benéfit from the 
services of.cpunsel than the, compensation allowed, and; a substantial 
benefit from such services t^i the :real OM^ners of the fund or property 
is the sine qua non of such an allowance or payment. Trustées v. 
Greenough,: 105 U. S. 627, 532-7, 26 L. Ed. 1157. There is a, manifest 
injustice and inequity in taking out of a fund or property in the custody 
of a court compensation for the services of an attorney or for the 
service of ;any other party bymeansof which the fund or property has 
been taken or kept from its true owner. The latter oughtnot to be 
required to pay for services which hâve been a positive détriment 
to him. And courts of equity may not ,la:wfully take out of a fund 
or property in its custody and pay compensation for the services of an 
attorney of a trustée or for the services of any other pârty by means of 
which the fund or property has been taken or detained from its équi- 
table owner. Hobbs v. McLean, 117 U. S. 567, 581, 6 Stp. Ct. 870, 29 
L.Ed. 940. _ , ■ 

The hogs whose proceeds are in question were rightf ully taken into 
his possession and immediately sold by the receiver under the order of 
the court, because they were in thé possession of the bankrupt when 
he was appointed, and for the necessary expenses of yardage and feed- 
ing, the receiver or his sUccessor, the trustée, was properly allowed 
compensation by the order of the court below. But when the inter- 
veners gave notice to the receiver or to the trustée that they elected to 
rescind the fraudulent sales, and demanded the proceeds of this prop- 
erty, the subséquent holding of the receiver and the trustée became 
wrongful, and the services of his attorneys in their endeavor to sustain 
the claim of the estate of the bankrupt to this property were injurions 
to its équitable owners, and compensation for them may not be lawfully 
paid out of thèse moneys. The services thus rendered were not serv- 
ices for the owners of thèse proceeds, but services against them. They 
were services for the estate in bankruptcy and for the creditors who 
will ultimately share in that estate, and thàt estate and those creditors 
alone are chargeable with liability for them. The order that $300 shall 
be paid to the attorneys for the receivers out of the moneys derived 
from the sale of the hogs was error, and it must be set aside. 

The amended bankruptcy act provides that référées shall receive 
"from estâtes which hâve been administered before them one per 
centum commissions on ail moneys disbursed to creditors by the 
trustée," and that trustées shall receive "from estâtes which they hâve 
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administered such commissions on ail moneys disbursed by them as may 
be allowed by thé courts; not to'ëxcéed six per céntum on the first 
$500. 00, or less, four per centum pn. moneys in exçess of $500.00 and 
less than $1,500.00, two per centum on moneys in excess of $1,500.00 
and less than $10,000.00 and one per^ centum on moneys in excess of 
$10^000.00," and that neither the référée nor the trustée shall be allowed 
or shall receive any other compensation for their services than thèse? 
percentages and certain fées and allowances that are. not material to 
the issue hère presented. 32 Stat. 487, §§ 9, 11, 18, pp. 799, 800, U. 
S. Comp. St. Supi*. 1907, pp. 1029, 1030, 1033. The court ordered that 
eut of the proceëds ôf the hogs there should be paid to the référée and 
trustée the percentages specified in thèse sections of the bankruptcy 
law. But thèse procéeds were no part of the estate of the bankrupt, 
and they could not be "administered" as such before the référée or by 
the trustée. They were the property of the interveners, which the 
trustée had obtained possession of through the fraud of the bankrupt, 
and which it was his duty to return>to the interveners immediately upon 
their rescission of the sales and their demand for the property. The 
latter were not creditors of the estate. The proceeds hère in question 
were not distributable to the creditors of the estate or to the creditors 
of Hough. They were the property of the interveners, and the direc- 
tion that thèse percentages should be paid to the référée and the trustée 
out of thèse proceeds cannot be sustained. Property which cornes to 
the possession of a trustée in bankruptcy through the fraud of the 
bankrupt, and is adjudged to be returned to the victim of the fraud, 
is not a part of the estate of the bankrupt, and the référée and trustée 
may not be allowed their statutory percentages out of it. In re Anders 
Push Button Téléphone Co. (D, C.) ISd' Fed. 995; In re Hinckel 
Brewing Co. (D. C.) 124 Fed. 702, 704; In re Utt, 105 Fed. 754, 45 
C. C. A. 32 ; In re Fort Wayne Elec. Corp. (D. C.) 94 Fed. 109 ; Smith 
V. Township of Au Grès, Michigan, 150 Fed. 257, 261, 80 C. C. A. 145, 
149, 9 L. R. A. (N. S.) 876 ; In re lowa Falls Mfg. Co. (D. C.) 140 
Fed. 527, 588. 

Finally, no raiiroad company proved or presented any lien for any 
freight charge upon the hogs in question hère or upon their proceeds. 
No raiiroad company was a party to this proceeding, and the order 
that the trustée pay out of the proceeds of the sales of thèse hogs "to 
the respective raiiroad companies transporting said nine (9) cars of 
hogs ail unpaid freight thereon," without naming the companies or 
specifying the amounts, was erroneous. 

The order of the court below must be modified, by eliminating from 
it the directions to pay out of the property in controversy the $300 at- 
torney's fées, the percentages to the référée and trustée, and the unpaid 
freight, and in other respects it must be affirmed. The appellees may 
recover costs on the appeal, and the petitioners the costs on the péti- 
tion for review. 
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CHICAGO, R. I. & P. Rï. 00. v. THUBLOW. 
' (tarcùlt Court Of Appeals, mghtli Circuit Aprll 27, 1910.) ' 

Na 3,100. 

1. OAHWBBfl (§8 246, 344») — CÀbbmbs of Passengebs— Création of Relation. 

ThiB relation of carrier and passen^er Is created only: by contract, ex- 
press 6r lBiiï>lled, and the presumptlon Is that one ridlng eut of the place 
provldBd by a rallroad,icoinpany for passengers Is not a passenger, or, 
ît suçh, that he bas assumed the Increased rlsk from rlding there. 

[Ed. Note.^For other cases, see Carriers, Cent blg, §î 1284, 1399; 
Dec. Dlg. §§ 246, 344.*] 

2. Cabbiebs (§ 247*) — Gabbiebs or Passengbes— Termination of Relation. 

ïaie relation, of carrier ^nd piassenger between a railroad company and 
one ridlng on one of its tràlus terminâtes when the passenger bas reached 
the place of his destination and bas had reasonable tlme to aligbt and 
leave the Company's premlses. 

[Ed. Note.^ror otber cases, see Carriers, Cent. Dlg. §§ 984-993 ; Dec. 
Dig. § 247.* 

Oontlnuance of passenger relation, see note to Chesapeake & O. Ry. Co. 
V. Klng, 40 a C. A, 437.] 

8. Cabbiebs. (§ 247*)— Railboadb (§ 275*) — Cabbiebs or Passengers— Tebmin- 
ATioN ^F , Relation— Subséquent INJTJBT, TO Passengbb,, 

Pl^intiff's husband sblppèd an emlgrant car over defèhdant's railroad, 
containing household and otber goods and horses. The contract provided 
' that he stould be trânspôrted on the same train for the purpose of caring 
for the stoclf and sliould ride in the cabOose. The car reached; its destina- 
tion In the .evening and waç placed on a passing track. Deceased pald 
the freight and unloaded his horses into the stockyards, and cared for 
them for the night, after whlch he went Into the' car to sleep wlthout the 
' knowledge of défendants employés.' Durlng the nIght in some unknown 
way the car was Started, and ran down a grade and upon the main track, 
where it came Into collision with a train, and he was klUed. ITiere was 
a hôtel near by, and the car had a padloci with whlch it could be secuirely 
fastened. Held, that he "wàs not a passenger after his horses were un- 
loaded, concëding hun to hâve beén onè preTlously, nor had he any rlght 
under his contract to occupy the car as a sleeping place, or to enter It 
except to unload bis goods, and that as a trespasser défendant owed him 
no duty, except not to wantonly injure hhn, and could not Tae held liable 
for his death on the ground of négligence, because a derailing device at 
the switch, whlch should bave derailed the car and prevented, it from 

' ' golng onto the main track, was not in position or falled to operate. 

[Ed. Note.^For otber Cases, see Carriers, Cent Dlg. §§984-993; Dec. 
Dlg. § 247;* Rallroads, Dec. Dlg. § 275.*] 

In Error to -the Gircuit Court of the United States for the District 
of Kansas. ^ , , 

Action by lola Thurlow.against the Chicago, Rock Islarid & Pacific 
Railway Company. Judgment for plaintifF, and défendant brings er- 
ror. Revfirsed. 

Paul E. Walker (M. A. Low, on the brief), for plaintiff.in error. 
W. P. Hackney (J. T. Laflferty, on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and RINER and WM. H. 
MUNGER, District Judges. 

*For otlier cases see same toplc & i nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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RINER, District Judge. This was an action brought by the de- 
fendant in error, hereaf ter çalled the plaintifï, against the plaintiff in 
error, hereafter called thé défendant, to recover damages for the death 
of her husband, which she allèges in her pétition was caused by the 
négligence of the défendant. The record discloses the foUowing facts : 

On February 28, 1908, W. C. Thurlow, the husband of the plaintiff, 
loaded a car at Oxford, Kan., with household goods, farming imple- 
ments, wearing apparel, bedding, four horsés, and a wagon, for the 
purpose of shipping them to Calhan, Colo., near which place he had 
taken up a homestead. The car was hauled from Oxford to Welling- 
ton, Kan., by the Atchison, Topeka & Santa Fé Railway Company, and 
there delivered to the défendant for transportation to Calhan. 

The défendant had twO rates in force between Wellington and Calhan 
for shipmehts of this character. When the higher of the two rates 
was paid the railway company took full charge of the car and became 
responsible for its safe îand prompt delivery. The lesser of the two 
rates limited the liability of the défendant, and if accepted by the ship- 
per he was required to sign a contract whereby he was permitted to 
ride in the caboose attached to the train in which his car was being 
transported for the purpose of caring for his stock. By the contract 
he also released the défendant from the duty of caring for the stock 
and from liability for damages or injury resulting from certain caus- 
es therein specified, unless shown to be directly caused by the nég- 
ligence of the défendant. The contract also contained a release, 
which the shipper, if he desired to accompany his stock, was required 
to sign, exempting the défendant from liability for injury to himself 
while he was accompanying the shipment. Thèse two rates were 
shown in the tariffs filed with the Interstate Commerce Commission 
and were open to inspection by the public at the station at Wellington. 
. It was entirely optional with Thurlow as to which rate he would 
accept. He chose the lowér of the two rates, signed the contract and 
release, and rode from Wellington, Kan., to Calhan, Colo., on the 
same train in which his car was transported. The train of which 
Thurlow's car was a part reached Calhan on the evening of March 3d 
about 7 o'clock, and his car was placed on what is designated in the 
record as the "passing track," where the unloading chute for the pur- 
pose of unloading live stock was located. After this was donc he paid 
the f reight to the agent at Calhan and the car was delivered into his 
possession. Later in the evening another ernigrant car was placed on 
the passing track, the two were coupled together, and Thurlow's car 
was placed opposite the! unloading chute. Assisted by Munyan, the 
man in charge of the other car, Thurlow's horses were unioaded and 
placed in the stockyards and cared for for. the ni^ht. After that had 
been done, Munyan and ThurlOw released the bi'àkes on Thurlow's 
car, ran it down the track for a distance of about 200 feet from the 
unloading chute to a highway crossing, where Thurlow stoppéd it by 
setting the brakes. Thereafter, and aboùt 10 o'clock, the night opera- 
tor, at Munyan's request, assisted in releasing the brakes on Munyan's 
car and pushing the car to the chute, where his live stock was also 
unioaded. 



•t'After tJîejhgriseshad :been,,unlp^ded, Munyan and Thurlowbuijt a 
fire, aind pp-^arçd and ate thiejrîSJjpper. About 12;30Tpn the mprning 
of the éth-rîFhurlow went tp .his car for the purposç pf g^oing, to bed. 
Munyan, :j:eqitie?ted Thurlpjw-. tp go ^with hiin tp the hôtel, where he 
(MuPyan) vPfferied to ;procure rpoms for them. Thurlow, ref used to do 
so, although thejdqprof Ws car was protected by a padlpdc. The fact 
that Thi(;rJp]Wj^^tçnded tp, or did,sleep in.his car waspot,known to thp 
agent of- r^PYpersonconneçted ,wi1:h thé défendant» .Iij/;Some manner 
during tlift!|îîgh,t|,;though for/wliat reaspn or how the record does not 
disciple/ 'iÇliiifl.Qw's , car escapëd ^tr^^^ the main Une, where it 

coUided witi^'fi, train and Thurlow was killed. 

The pétition charges thaï the deiendant was négligent in failing to 
set the brakes, Oftithe car wbeii it was left at Calhgn, and failing to 
place the 4ÇF3'il P™'^'^^^ ■^^'' ^'^^^ P"^P°^^' so thafc the car could not 
escape onto the main line,,apd in failing to capture the car after it had 
escaped f rpm the passing' track and befpre it cpllided w;ith the train. 
The passing track at Calhaii, f rom near thé point lyyherçThurlow's car 
,was located, descends rapidly, towards the east, and ^.'deraii switch was 
installed , f or the purpose pf prptecting trains on the main Itne, and 
was so Iqcated that, ifa, car got beyond control while ,pn the passing 
track, the.^erail,; if in ppsitjon, would wreck it and;turn it down an 
emb^nkme'njt. The derail çwitch çonsisted of a mdvable bar, whicli 
was laid on the top of the rail and placed in position to derail cars. 
The bar was fastened by means of hinges to three pedestals, which 
were spiked to the ties bét\yéén the rails. 

At the trial of the casé the court withdrew frorri thé considération 
of the jury àll allégations of, négligence, except the allégation respect- 
irig the position of the derail switch. The évidence tetided to show 
that when the section crew quit work on the evening of March 3d the 
derail was in,proper condition in eyery respect, and that when it was 
last used by àny one cbnnected with the défendant it was placed iri 
position so that it would; derail cars. Upon examination the morning 
followirig the accident it was found that the derail had been turned 
over and laid betweenthe rails in such a position that the passing 
track could be used without hindrapce. The west pedestal of the de- 
rail switch had been broken; but the évidence shows that, notwith- 
standing that fact, it could be used. The only évidence oiïered by the 
plaintiff in respect to the derail switch was a telegram sent by Dickey, 
the conductpr pf the train which brought the Munyan car to Calhan, 
which read as fpllows; 

"CalhaniS^ 2-97. Ruù over derail east end Calhan passing track. De- 
rail is broken, but can be used. Dickey." 

The brakemap^, one dî, ihe membèrs of the crew pf this train, testi- 
fied that a f ter his train left the passing track at Calhaft he placed tho 
derail jn proper position. to derail any car that might become unman- 
ageable. The night operatqr testified that he cautioned both Munyan 
and Thurlow to be very çareful with their cars while on the passing 
track, and caÛed their, especial attention to the heavy grade and the 
danger of at'témptîng to mové the cars. At the conclusion of the evi- 
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dence the défendant requested the court to direct a verdict in its favor, 
which request vvas overruled, and an exception taken. 

The court by its instructions took away from the jury the question 
whether the deceased was a licensee, on the ground that there was no 
évidence in the case which tended to show that he was such licensee, or 
on vvhich recovery could be had if he was a licensee, but instructed that 
if the jury believed the deceased did net intend to terminate his rela- 
tion of passenger with the défendant, and défendant did nothing to ter- 
minate the contract, and if a reasonably prudent man would hâve re- 
mained in the car during the night, a recovery might be had, unless 
the deceased did some act which contributed to his death. 

The pétition did not allège that at the time of the accident the de- 
ceased was a passenger. The allégation is that pursuant to a custom 
and verbal agreement with the défendant the défendant allowed the 
deceased "to ride in and live in such cars with such property, and look 
after and care for the same, until such cars arrived at their destina- 
tion and were emptied of their freight at the terminal of such car's 
destination, which the said W. C. Thurlow did"; and after alleging 
the arrivai of the car at its destination, and that deceased had un- 
loaded his horses, it is further alleged : 

"And in pursuanee of said verbal agreement, and according to defendant's 
said custom of allowing caretakers in charge of sucli cars, theretofore and 
ttien in évidence, and customary as aforesaid, the said W. C. Thurlow re- 
mained in said car. intending to stay in said car and care for said property 
until the same should be placed on the said defendant's side track adjoining 
its dépôt the next day." 

There was no évidence tending to show a verbal agreement or cus- 
tom permitting the deceased to remain in the car during its trans- 
portation, or after it had reached its destination. No attempt was 
made to prove a verbal agreement, and the only évidence of a custom 
was to the efifect that prior to that time some of the persons in charge 
of emigrant cars remained in them overnight. There was no évidence 
tending to show that they did so with the permission of the défendant, 
or that it ever at any time recognized in any way their right to do so. 

It is well settled by repeated décisions that a person must be ex- 
pressly or impliedly received as a passenger before a carrier becomes 
under obligation to exercise towards such person that high degree of 
care and caution for his safety which is due from a carrier to a pas- 
senger. The relation between carrier and passenger is contractual, 
and is created only by a contract express or implied. In Chicago, Rock 
Island & Pacific Railway Company v. Lee, 93 Fed. 318, 34 C. C. A. 
365, Judge Sanborn said : 

"The presumption, in the absence of countervailing évidence, is that one 
who rides in a baggage car, an express car, a stock car, or on a freight. train, 
Is not a passenger on it, and, even if he is, slnce he is ridlng ont of the place 
provided by the company for passengers, that he has assumed the increased 
risk resulting from ridhig there, and is therefore guilty of eontributory nég- 
ligence. Br,yant v. liailway Company, .53 Fed. 997 [4 C. C. A. 146] ; Player 
V. Railway Oomi)any. 02 lowa, 727 [16 N. W. 347] ; Jenkins v. Railway Com- 
pany, 41 Wis. 112 ; Railway Company v. Miles, 40 Ark. 298 [48 Ani. Rep. 10] ; 
Gardner v. Northanipton Company. 51 Conn. 143 [50 Am. Rep. 12] ; Powers 
V. Rallroad Company, 153 Mass. 188 [20 N. E. 446] ; Files v. Rallroad Com- 

178 F.— 57 
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pany, 149 Mmb. 204 [21 N. B. 811, 14 Am. St Rep. 411]; Hoar v. Rallroad 
Company, 70 Me. 65 [36 Am. Hep. 299]." 

Although it is not alleged in the pétition that the deceased was a 
passenger, yet the case was tried b|y the plaintiff on the theory that he 
was a passenger, and that at the time of the accident the relation of 
carrier and passenger had not been termina ted. Assuming, for the 
purposes of the case, that the relation of passenger and carrier did 
exist hy virtue of the contract entered into betweeti the deceased and 
the défendant for his transportation from Wellington to Calhan, and 
that the défendant had undertaken, as to him, ail the duties and ob- 
ligations of a carrier of passengers, manifestly that relation terminated 
upon his arrivai with his car at his destination and after a reasonable 
time had elapsed for him to alight and leave the premises of the dé- 
fendant. Ç^iicagd, Rock Island & Pacific Railway Company v. Wood, 
104 Fed. 063, 44 C. C. A. 118; Archer v. Union Pacific Railway Com- 
pany, 110 I^o. App. 349, 85 S. W. 934; Chicago & Eastem Illinois 
Railroad Company v. Jennings, ,190 111. 478, 60 N. E. 818, 54 h. R. A. 
827; AUerton y. Boston & Maine Railroad Company, 146 Mass. 241, 
15 M. E. 621; Legge v. New York, N. H. & H. R. Co., 197 Mass. 
88, 83 N. E. 367, 23 L. R. A. (N. S.) 633 ; Bowen v. Illinois Central 
Railroad Company, 136 Fed. 306, 69 C. C. A. 444, 70 h. R. A. 915; 
Chicago, K. & W. R. Co. v. Frazer, 55 Kan. 586, 40 Pac. 933 ; Payne 
V. Illinois Central Railroad Company, 155 Fed. 73, 83 C. C. A. 589; 
Orcutt V. Northern Pacific Railroad Company, 45 Minn. 368, 47 N. 
W. 1068. 

This was çertainly true ^fter his horses had been rempved from the 
car and pla^çed itt the stockyards for thç night. His contract provided 
for his trariçpbrtation upon the train for the sole purpose of caring for 
the live stdck, and after the train reached its destination and the live 
stock had bèen uriloaded, his car béing provided with a padlock where- 
by it cpuld, be securely locked, there was no occasion for him to return 
to the car. The car had been safely transported to its destination, he 
had paid the frçight, and his live stock had been ùnloaded and placed 
in the stpçkyards, After that time he stood in no clbser relation to 
the défendant than an ordinary côiïsignee, who has a car Ipad of freight 
on a side traçk at a station. lié would bave the: right to go into the 
car for the purpose of unloading his freight, and while there for that 
purpose thé défendant would byire him the duty of using reasonable 
care to seç that lié was not injureq by its négligence or the négligence 
of its eniployés. The contract provided that he should remain seated 
in the caboose attàched to thé train while the train was in motion, and 
that he was permitted to go on the train and in his car only for the 
purposç of Caring for the live stock. The removal ôf the stock from 
thé car tôpk ;froin the deceased his right to protection while in the car, 
at least uriitil he commenced to remove his freight. 

There is no évidence tending to show that he used this car as a place 
to sleep, or that' he rode thérein, dnring the transportation of the car 
from Wellington to Calhan. The contract provided that he should 
ride in thé caboose, and the only authority he had for being upon the 
car at any time was for the purpose of taking care of the live stock. 
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It is not claîmed that there was any omission of duty towards the de- 
ceased until after he reached his destination, and even if it be conceded 
that the relation of passenger and carrier continued up to the time his 
horses were unloaded in the stockyards and cared for for the night, 
which was between 9 and 10 o'clock, it certainly terminated after that 
had been done and a reasonablé time had elapsed to enable him to leave 
the defendant's premises. That he had sufficient time to do so is clearly 
estabHshed by the record. The testimony shows that he did not at- 
tempt to go to bed on the car until half past 13 on the morning of the 
4th ; that when he did go into his car to sleep he did so without the 
knowledge or consent of the défendant or its employés ; and in the 
absence of such knowledge it was but reasonablé for the defendant's 
employés to suppose, after the stock had been cared for, there being a 
hôtel within 300 feet of the station, that he would go to the hôtel for 
the night. 

If he remained upon the car without the knowledge of the défendant 
or its employés, we cannot understand upon what theory it can be held 
guilty of négligence. If he was a mère trespasser, as we think he was, 
the défendant owed him no duty except that it should not through 
wanton or willful négligence injure him, and such négligence cannot 
be attributed to the défendant unless it or some of its employés knew 
of his présence upon the car. As we hâve already suggested, there was 
no occasion for him to be in or about the car after his horses had been 
unloaded and cared for for the night. He had been provided with a 
padlock, and his car could hâve been securely locked, and his goods 
fuUy protected without his présence in the car ; nor does his contract 
of shipment présuppose a necessity for doing so, and therefore confer 
upon him a corresponding right. 

The court instructed the jury as follows : 

"Now, gentlemen, If the plaintiff in this case has proven to you by the 
greater weight of ail the crédible testimony in the case that after this train 
arrived at the town of Calhan, taking into considération the time at which 
the car arrived there, the tlnie In which it would take a reasonably prudent 
person to care for the stock in his car, which he was obliged to care for under 
the contract, properly, and taking ail the facts and circumstances in évidence 
in the case, if you beliere the deceased did not intend to terminate his rela- 
tion of passenger wlth the défendant company, and défendant did nothing to 
terminate the contract, and that on account of the manner in which the car 
was there left, and the obligation imposed upon the deceased to look after 
and care for his live stock, if a reasonably prudent man would liave there 
remained ail the night, as he did, then in that case the relation of the de- 
ceased to the railway company as passenger had not heen terminated either 
by himself or défendant. The plaintifC may, if the relation of passenger con- 
tinued at the time of the accident, recover In this action, unless he did some 
act that contributed to his death. 

"There is évidence hère that he, with others, moved this car, that the 
brakes were unset, and that the brakes were again set. If In any act he did 
there, unloosening thèse brakes or in resetting them — ^not setting them tight, 
as they should hâve been — if anything he did there on that night direetly 
contributed towaxd that car escaping down that traek, and colllding with the 
west-bound train, which resulted in his death, then you cannot flnd for the 
plaintifC in this case. And you cannot flnd for the plaintiff in this case unless 
you find at the time that this car escaped he oecupied the relation of passen- 
ger to the railway company. If the railway company carried deceased to the 
towB of Calhan, and the deceased then intended to abandon his relation with 
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the Company, the plalntlff cannot recover lu thls suit. If, uuder ail the facts 
and cireumstftneés; tafcing into considération the time of arriving there, the 
place at which the car was lef t, as to whether it was day or night — taking 
into considération ail the fatts and circumstauces in the case, if tbe deceased 
did not bave a reasonaWe time after arriving there to leavë the train and 
preMises of défendant, and thus sever.his relation as passenger with the Com- 
pany, then plaintiff may recover in this action for sueh Injury and damages 
as she bas sustained by reason of bis death." 

This instruction made the right to recover dépend upon whether the 
relation of passenger and carrier existed at the time of the accident, 
lèaving the question to the jury to be determined as a" question of fact. 
We think, under the plaintiff 's évidence, if it stood àlone, that the court 
should hâve declared as a matter of law that the relation of carrier and 
passenger had ceased, and that the defendant's request for an in- 
structed verdict in its favor 'should hâve been sustained. 

_ In the yiew we hâve taken of this case, it becomes unnecessary to 
discuss other questions urged at the argument and in the briefs of 
counsel. 

_ The judgment of the Circuit Court must be reversed, with instruc- 
tions to grant a new trial. 



HOPKINS V. HOPKINS. 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1910.) 

No. 1,781. 

1. Pabtnership (I 53*) — Evidence to Establish Partkeeship with Person 

Deceased. 

Before a court of equity will accord relief by awarding to a complain- 
ant an interest in the estate of a décèdent on the ground that a partner- 
ship existed between them, it must know with reasonaWe certainty that 
its decree will be just, and will be supported by compétent, crédible, and 
convincing testlniony. 

[Ed. Note.— ^For other cases, see Partnership, Cent. Dlg. § 76; Dec. Dig. 
« 53.*] 

2. Partnership (§ 53*) — Sufpiciency ce Evidence to Estàblisii— Pabtner- 

ship WITH Person Deceased. 

Evidence considered, and held insuffieient to establish the existence of 
a partnership between complalnant and bis deceased brother In lands and 
other property of which the latter was in possession, and whieh he de- 
vised and «bequeathed to his wife, the défendant, where the claim was in- 
consistent with complainant's conduct both before and after bis brother's 
deatb, and was supported by no writings, accounts, or letters, although, 
as claimed,, the partnership had existed for 16 years, during which time 
tSe brothers resided in différent states and complainant had sent de- 
ceased large sums of ihoney. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. § 76 ; Dec. Dig. 
§ 53.*] 

Appeal from the Circuit Court of the United States for the Southern 
Division of the District of Idaho. 

Suit in equity by Solomon Hopkins against Mary M. Hopkins, as ex- 
ecutrix of the will of Eli M. Hopkins, deceased, and in her own right 

•For other cases see same topic & § numbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and as heir at law and devisee of said EU M. Hopkins. from a de- 
cree dismissing the bill, plaintiiï appeals. Affirmed. 

Caleb Jones and H. N. Haynes, for appellant. 

Clark & Budge and Hamer & O'Connell, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. Solomon Hopkins, the appellant, and Eli 
M. Hopkins, his brother, were farmers owning land in Colorado. In 
the spring of 1889 Eli made a conveyance of his land to his brother 
and went to Idaho. After being there a few months, and after en- 
tering under the désert land act (Act March 3, 1877, c. 107, 19 Stat. 377 
[U. S. Comp. St, 1901, p. 1548]) 480 acres of land, he returned to Col. 
orado, where he remained some two or three months, after which he 
went back to Idaho, where he acquired title to his land, and purchased 
and acquired other lands and water rights, conducted a stock ranch, 
and accumulated farming implements and other personal property. On 
September 20, 1904, he married the appellee. On October 13, 1905, 
he died, leaving a last will and testament, in which he devised and be- 
queathed ail his property to the appellee. The will was admitted to 
probate, and on October 15, 1906, final distribution of the whole of his 
estate was made to the appellee. 

On the same day the appellant filed the présent suit against the ap- 
pellee, as heir at law and devisee of Eli, and also in her own right, al- 
leging that in December, 1889, he and Eli had entered into a verbal 
agreement of copartnership, by the terms of which the appellant was 
to f urnish the copartnership sufficient money to acquire title to property 
in Fremont county, Idaho, and to purchase horses, farming implements, 
and machinery, to reclaim, cultivate, and develop such lands as might 
be so acquired, and to purchase live stock to be bred thereon, and also 
to acquire water rights and water for the irrigation of said land ; that 
Eli was to manage the said copartnership, and give his entire time 
thereto, and that ail the property acquired by him in Idaho was to be 
the joint property of said copartnership, share and share alike — the 
losses, if any, to be borne equally. The bill set forth that under said 
agreement the appellant sent to Eli in Idaho, cattle, horses, personal 
property, and money to the amount of about $11,000. The cash which 
was sent, according to the bill and the testimony of the appellant, ag- 
gregated $7,131.85, the items whereof were 18 in number, and ranged 
from $36.85 to $1,000, and covered the period from January 6, 1890, 
to May 14, 1904. The appellant kept no books of account. He pro- 
duced no writing of any kind to indicate in any way that there was a 
partnership. He testified that, although his brother frequently wrote 
him asking for money for spécifie purposes, he preserved none of the 
letters. There was no évidence that any of the sums of money so sent 
were used in the purchase of any of the property which Eli possessed 
at the time of his death, ail of which stood in his individual name. 
There was nothing in the agreement, as shown by the appellant's tes- 
timony, to prevent the acquisition of individual property by Eli, and 
there is no convincing évidence that any of the property which Eli left 
to his widow was purchased with partnership f unds. 
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Upon à careful considération of the testimony, we are convinced, as 
was the court, below, that the appellant has failed to make a case which 
entitles him to relief. It is true that the testimony shows beyond dis- 
pute that the appellant shipped some horses and other property to Eli, 
and that he sent him sums of moriey as alleged in the bill. There is no 
proof, hdwevèr, aside from the testimony of the appellant, that the 
money was sent under a partnership agrçement, and the appellant's own 
testimony that it was so sent is not corivincing. The examination of 
the record in the case leaves the conviction that there were dealings be- 
tween the brûthers other than those which the appellant has seen fit to 
disclose. He admitted that in the spring of 1889, when leaving Colora- 
do, his brother deeded to him rèal estate for a nominal considération of 
$8,000, and that no considération was paid on account thereof, at the 
time of the conveyance or afterwards, although he testified that a part 
of the $8,000 considération was the assumption by him of a mortgage 
upon the property. He admitted, however, that he was to pay his 
brother the sum of $3,200 in cash, and he testified that, not only did he 
nèver pay the $8,200, but that his brother never called upon him for 
the payment thereof. The appellant's own testimony as to the partner- 
ship agreêment is indefinite and ùrlcertain, and at times evasive and con- 
tradictory. He testified that he was under no obligation whatever to 
furnish any money to Eli. At one time, while testifying, he stated 
that he was to share equally in the property in Idaho, in considération 
of the advahcement of the money and property which he claimed to 
hâve advanced. At another time he stated that the considération was 
the transfer of the Colorado land by Eli to him. 

He cornes into a court of equity with a claim which is sustained by no 
scrap of writing, is evidenced by no accounting, and rests upon his 
own oral and indefinite testimony, and upon the admissions that Eli 
made to his friends and neighbors in the years 1892 and 1893, and two 
or three years later. There were six witnesses as to thèse admissions, 
two of whom were the brothers-irt-law of the appellant. They testified 
that EH had admitted the partnership relation in gênerai terms, such 
as that he and his brother were "eciual partners," or "gênerai partners," 
or "intereSted in Innd together,'* or were "partners m lands in Idaho 
and Colorado." But four of the same witnesses testified that Eli had 
told them subsequently that he had settled up or divided up with his 
brother, and twû other witnesses testified to the same efïect. In addi- 
tion thereto, two witnesses testified that Eli had told them that hfe and 
his brother had settled up, he taking the Idaho land and his brother the 
Colorado land, and that his brother was to pay him $2,000 in the set- 
tlement. The conduct of the appellant, immediately before and after 
the death of Eli, is inconsistent with the existence of a copartnership. 
He went to see his brother in Idaho in the fall of 1905, about a month 
before the latter's death, and remained with him for a period of two 
weeks. He had heard that his brother had willed ail his property to 
his wif e. He had heard, also, that his brother had stated to others that 
the partnership had been settled upi During that visit he made no men- 
tion to his brother, or to his brother's wife, of the subject of the al- 
leged copartnership, or of his interest in his brother's property. When 
testifying, he essayed to excuse his failure to speak to his brother of 
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thèse matters on the ground that his brother was too illto discuss busi- 
ness ; yet he admitted that his brother was well enough to "be around" 
a part of the time. After his brother's death, and after the probate of 
his will, he went again to Idaho. He still preserved silence on the sub- 
ject of his interest in the property. He saw the appellee, talked with 
her about some of the property of the estate, and yet never mentioned 
the partnership, or inquired of her whether his brother had ever in- 
formed her of it. In a conversation with one of his brother's neigh- 
bors, concerning the fact that his brother had willed everything to his 
wife, he testified that he remarked : 

"I dldn't see how he oould do it, because, If anybody ever did hâve a friend 
in the world, it was me to him, and that he had no time in his life asked me 
for money that I dldn't send it." 

This was in the fall of 1905, shortly after the will had been probated. 
Then, if ever, was the time for the appellant to déclare that he was in- 
terested as a copartner. He made no such déclaration. He was there 
admittedly for the purpose of seeing what he could do to contest the 
will, and he evidently had it in his mind that his brother had dealt un- 
justly by him in leaving ail his property to his widow, not on the ground 
that he (the appellant) had an interest as a copartner, but upon the 
ground of the long-continued friendly relations between him and his 
brother, and their dealings one with another. It tends strongly to 
prove that at that time the idea of an existing copartnership had not 
occurred to him, but was an afterthought. Otherwise it is dififîcult, if 
not impossible, io explain his long delay in bringing the suit, a delay 
until a year àfter his brother's death, and after there had been a set- 
tlement and final distribution of his brother's estate. 

The probabilities, as they appear to us from the record, are that the 
appellant and Eli were partners in interest in lands in Colorado, and 
that the advances which the appellant made to Eli were in considéra- 
tion of the transfer to him of the Colorado lands when Eli went to 
Idaho, and that, if there were a partnership also in the Idaho lands, it 
was settled and dissolved long prior to Eli's death. If such were not 
the case, and if, indeed, the appellant was interested as a partner in the 
property which stood in his brother's name at the time of his death, and 
which his brother, in déniai of such partnership relation, devised and 
bequeathed to the appellee, the appellant has himself only to blâme for 
his failure to obtain relief ; for he has made reHef impossible by his 
grossly négligent conduct in f ailing to préserve sufïicient and compétent 
évidence of his rights, and his utter disregard of ordinary and usual 
rules of business dealing. Before a court of equity will accord reHef 
such as is sought in the présent case, it must know with reasonable cer- 
tainty that its decree will be just, and that it will be supported by com- 
pétent, crédible, and convincing testimony. In a similar case (Smith 
V. Burnham, 3 Sumn. 435, Fed. Cas. No. 13,019) Mr. Justice Story said : 

"Ail that we know about it is derived from after conversations and loose 
confessions of the défendant, testifled to by certain witnesses, which conver- 
sations and confessions, If entirely conflded in. still leave the nature and terms 
of the agreement so loose and indeflnlte that it is utterly Impossible to as- 
certain its exact and full Import in ail respects, so as to enable a court of 
eyuiiy to exécute it iCh a confidence that it understood the whole intention 
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oî the parties. For example, in wh^t proportions were the parties to be In- 
terested, and to supply funds? To what pupc-hases was the copartnership tP 
eitend? * * * Wliat was to be the dura tlou of the partnerslilp? During 
JplbàSûre, or life, or for a Umlted period? AU thèse are questions whieh must 
bê answered wlth definlte exaetness and clearness before the court could make 
a satiSfactory deeree. * * * Hère there is no wrltlng, no account, no proof 
of the funds of the plaintiff being actually laid out In any lands, and no proof 
of the Inabillty of the défendant to make the pnrchases whlch he did make, 
withbtit the money or crédit of the plaintiff to aid him." 

,And the learned justice quoted from Xench v. Lench, 10 Ves. 518, 
where an attempt was made to establish, by paroi déclarations and con- 
fessions of a party, a trust in real estate : 

"It ls_in ail cases most unsatisfactory évidence, on account of the facillty 
with whieh it may be fabricated, and the impossibllity of contradictlng it. 
Besides, the slightest mistake or failure of recollection may totally ulter the 
effect of the déclaration." ' . 

The deeree dismissing the appellant's bill is aiïirmed. 



WESTERN UNION TEIjEGBAPH 00. v. POLHBMUS et al. 

(Circuit Court of Appeals, Third Circuit. May 5, 1910.) 

No. 1,243, 

1. Eminent Domain (§ 318*) — Tblegeaphs and Telbphoïses (§ 13*)— Right 

OF WaY — ISXTENT DP RiGHT TO USE OF EASEMENT. 

A telegraph company, whieh has acquired a right of way for its Une, 
whether by condemnation or by grant without limitation, is entitled to 
make any use of the easement in the future whieh mày be incldentally 
necessary or convenient for the principal purpose for whieh it was ac- 
quired. 

[Ed. Note.— For other cases, see Eminent Domain, Cent. Dig. §§ 841- 
846; Dec. Dig. § 318;* Telegraphs and Téléphones, Dec. Dig. § 13.*] 

2. Telegraphs and Téléphones (§ 10*) — Use op Highway- Natuee or Ease- 

ment— Rigiits OF Adjoining' Ownehs. 

Where complainant and its predecessor for 60 years malntained on a 
public highway in New Jersey their telegraph line, constructed uuder au- 
thority of a législative act passed in 1845 (P. D. 1845, p. 119), it must be 
presumed that the easement to do so, with respect to abuttlng lands, was 
acquired from the then owners, and either fully paid for or payment 
waived, and in the absence of any restriction in the grant it earried the 
right to erect additlonal pôles between those orlginally planted, when 
necessary to support the weight of added wires, required because of the 
inerease of business, without further payment to the présent owners ol 
tfie abutting lands. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 6; Dec. Dig. § 10.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by the Western Union Telegraph Company against 
Abraham V. D. Pelhemus and others. Deeree for défendants (167 
Fed. 231), and complainant appeals. Reversed. 

John H. Backes, for àppellant. 

Willard C. Parker, for appellees. 

'For other cases iseesame topic & § htjmbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



WESTERN UNION TELEGRAPH CO. V. P0LHEMU3. 905 

Before BUFFINGTON, Circuit Judge, ancl McPHERSON, District 
Judge. 

BUFFINGTON, Circuit Judge. This is an appeal by the Western 
Union Telegraph Company from a decree dismissing a bill in equity 
filed by it against Polhemus and others, praying for an injunction to 
prevent the cutting down of certain telegraph hne pôles on a public 
road in New Jersey. The road in question is known as the "Old York 
Road," which antedates the Révolution and is the main highway be- 
tween Philadelphia and New York. From the stipulated facts it ap- 
pears that such road has since 1846 been used as a telegraph lineway 
iDy varions companies which about 1880 were absorbed and succeeded 
by complainant. The latter then put ail its wires upon one line, located 
practically as it is to-day, and from time to time renewed its pôles 
and added extra cross-arms and wires to meet its needs. At the date 
of suit, and for many years prior thereto, such line consisted of pôles 
set 150 feet apart, each provided with 5 cross-arms and carrying in 
ail 38 wires. In 1903, complainant, its wires having been prostrated 
for 14 miles by storm, began strengthening its said Hne between Phila- 
delphia and New York by planting an extra pôle, with cross-arms, mid- 
way between every two pôles, and has since completed the whole of 
such work between said cities, except for some 1,700 feet in front of 
the property of the respondents. At this point strengthening of the 
line is particularly required on account of strains caused by curves. 
This strengthening was reluctantly undertaken by complainant, and 
only because in expert opinion the same was necessary for the opéra- 
tion of its Hnes. The added pôles will not interfère with the use of 
the highway. The respondents denied the right of the telegraph Com- 
pany to place thèse additional pôles on the highway without compensa- 
tion to them for the additional burden to the easement, and, not being 
paid therefor, chopped them down. 

It will thus be observed that respondents do not question the gênerai 
right of the complainant to maintain a telegraph line supported by 
pôles along the York Road ; but their objection is to the additional 
pôles placed between the old ones. This they say is an unwarranted 
burden on. the easement, which complainant cannot enjoy without com- 
pensation therefor to the abutting landowner. The unchallenged right 
of complainant to maintain a telegraph line along the York Road ap- 
peared to hâve been in enjoyment from a short time after the state of 
New Jersey, by its act of March 19, 1845 (P. L- 1845, p. 119), chartered 
the New Jersey Magnetic Company, the predecessor of the complain- 
ant. That act empowered the company to "construct and use a line of 
magnetic telegraph across the state of New Jersey for the purpose of 
transmitting intelligence between the cities of New York and Phila- 
delphia, on the most eligible route," and provided : 

"It shall be lawful (or said company to contract for and aociuire the fee 
simple, or any lesser interest In the lands which may be needed for said work, 
.Tiid when obtaining such lands or such interest therein as shall be requisite, 
may proceed to construct and use said telegraph, and said comxmny may con- 
struct their said telegraph either over or under public roads * » * not 
Interferine with the travel on said roads," 
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Now, the telegraph line being authorized, a recognized factor of 
commerce (Pensacola Co. v. Western Union Ce, 96 U. S. 1, 34 L. Ed. 
708), and being a public use (Western Union Co. v. Penna. R. R. Co. 
[C. C] 120' Fed. 371), and having. been in use ail thèse years, it is 
to be presumed that the right so to do, with référence to abutting land- 
owners, was acquired from the predecessors of thèse respondents who 
then ownéd the abutting lands hère concerned, in which event due 
compensation for présent and future use thereof was either paid to or 
waived by them; for, as was said in Brainard v. Clapp, 64 Mass. 6, 57 
Am. Dec. 74, hereafter referred to : 

"Where land is thus taken and pald for, for public use, the public, or those 
corporations who act as agents and trustées for the public, hâve a right to 
make ail the use of the land which the necessity and convenience of the pub- 
lic tnay require, and that the landowner reeeives in damages a compeusatlou, 
which in theory of law Is ail the indemnlty for ail such uses." 

Sueh being the reasonable presumption, warranted by the long, un- 
interrupted, and unchaOenged use of the easement, it seems that 
strengthening the line by additional pôles was an incident to the en- 
joyraent of the easement originally acquired. It was conducive to the 
advancement of the purpose for which the land was originally taken ; 
for a company vested with the right of eminent domain is not to be 
restricted to such a limited exercise of that power that the public use, 
the full enjoyment of which alone justifies the grant of the high power 
of erninent domain, will be crippled in enjoyment. On the contrary, 
the scope of the power is commensurate with the full use of the end in 
view. And as in condemnation, so also, when an easement for a public 
use exists by gr&nt, or presumption of grant, such grant, unless in some 
way restricted, is presumed to embrace every incident conducive to the 
entire enjoyment of the grant. In other words, as said in Newton v. 
Perry, 163 Mass. 331, 39 N. E. 1032 : 

"The purpose of the taking must fix the extent of the right. * » * xhe 
whole right is paid for without regard to the probability of Its being exer- 
cised." Howe v. Weymouth, 148 Mass. 605, 20 N. E. 316 ; Proprletors v. Rau- 
dolph, 15T Mass. 345, 32 N. E. 153. 

Indeed, at an early day, Chief Justice Shaw, in Brainard v. Clapp, 
64 Mass. 6, 57 Am. Dec. 74, held that the easement acquired by a rail- 
road was — 

"an appropriation of the land to ail the uses of the land for the road, neces- 
sary and ijiicidental ; * * * that the right and power of the company to 
use the lands withiu their llmits may not only be exercised originally, when 
their road is flrst laid out,' but continues to exist afterwards. And if, after 
they hâve oomraenced opérations, it Is found necessary," etc., "to make fur- 
ther use of the lands, for purposes incident to the safe and bénéficiai occupa- 
tion of tlie road, by," etc., "they hâve the right to do so to the same exteut as 
when the railroad was originally laid out and poristrueted. AU the reasons 
of necessity, propriety, and fltness whi^fh apply to the one case are equally 
applicable to the other." > : 

And, referring to the broader use of the easement, he says: 

"The case of rallroads may be regarded as standing on somewhat stronger 
grounds in this respect for steveral reasons: Because railroads are extremely 
costly, and proprletors cannot in the outset make and complète ail the works 
which they eontemplate and inténd to make; becanse thèse works are com- 
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paratively new, and Improvements are constantly makiug In Ihe structure 
and management of the works, and thus compnnies niay profit by their owu 
expérience and that of others ; and becaiise an inerease in tlie business ot 
carrying passengers and f reiglit niay call for new works af ter the roads tiave 
gone into opération, and thèse are new exigencies calling for a new use of the 
land assigned to them." 

And this future exercise of easement rights seems to hâve been gen- 
erally foUowed, and was recognized in this circuit in Lake Shore & 
M. S. Ry. Co. V. New York, C. & St. L. Ry. Co. (C. C.) 8 Fed. 858, 
by Judge McKennan, who, where one railroad sought to condemn in 
part the easement of another, said : 

"At the points of the alleged eonflict, no actual encroachment upon thèse 
rights can be sanetioned or allowed ; and iti measuring their extent there 
must be a libéral considération of the future as well as thé présent ueeessities 
of the complalnant, touching the use of the existing tracks, the construction 
of additipnal ones, the éonyenient stoxage of Its f reight at ail seasons, and 
thé unèinbarràssed transactl<in of its f reight business." 

And in Western Union Telegraph Co. v. Pennsylvania R. R. Co. (C. 
C.) 120 Fed. 366, affirmed 195 U. S. 594/ 25 Sup. Ct. 150, 49 L. Eci. 
362, wherein it is said : • 

"We deem the question therein mentlofled as to the future needs of a rali- 
road in fulfilling its chartered purpose, such as should receive tboughtfnl re- 
gard and due considération before It is deprived of any part of its right of 
way." 

Now, in view of thesé gênerai principles and of the existence of an 
easement for this, telegraph Une, we are clearly of opinion that the use 
of such additionai pôles as f rom time to time may be required to sup- 
port the lîne is an incident to the old easement and not a new one. It 
would be intolérable and at variance with salutary principles of law, 
"ut sit finis litium," if an easement could be taken piecemeal, ,so to 
speak, and for a lesser purpose than for the entire use, for the full en- 
joyment of which the right of condemnation is alone conferred. If, 
when such taking occurred, the taker sought to limit the compensation 
to be paid by the f act that only a partial use was to be made of it, the 
law would not permit such proof (Howe v. Weyrnouth, supra; Pro- 
prietors v. Randolph, supra), but in the one proceeding would measure 
the right taken and the compensation allowed as covering the entire 
use possible, and therèfore ail incidents to such entire use. And the 
same reasoning is applicable to an easement by grant, unless there was 
some limitation to the contrary therein. And that this conclusion that 
additionai pôles, necessary to support the Une, is incident to the un- 
challenged right to maintain a telegraph Une, is our opinion; and that 
such construction is just and reasonable is fortiiàed by the fact that, 
in the hundreds of abutting owners of property along which this line 
has been strengthened, none save thèse respondents hâve asserted to the 
contrary. 

We are therèfore of opinion the decree of the court dismissing this 
bill must be reversed, the case reinstated, and an injunction granted 
restraining the respondents from cutting down the complainant's in- 
termediate strengthening pôles; but it is due to thé court below to add 
that, while the question on which this case is now decided is covered 
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by tfie stipulation pf facts and was urged and argued in this court, it 
was not raised in the court below, and it had no opportunity to express 
its views thereon. 

WithoUt discussing the facts and conduct of the parties hereto in 
their respective acts in taking the law in their own hands, instead of re- 
sorting to courts, we award no costs to the complainant either on the 
appeal or the bill. 



GRIDEE V. WOOD et aLt 

(Circuit Court of Appeals, Bighth Circuit May 4, 1910J \ 

No. 3,038. 

1. PABTmoN (§ 95*) — Final Decbee fob Actuai. Paetition— Opébatiow and 

EFrECT— Land Omitted feom Decbee. 

A final decree maklng partition of a tract of land between owners of 
nndlvldéd Interests, based on a survey made for the purpose, the allot- 
ment to each party belng described by metes and bounds, did not In any 
way afCect the tltle to a portion of the original tract, whlch at the tlme 
of suit had tieen eut off from the remainder by a change in the course of 
a river and was submergea, and whlch was not embraced in the surrey 
nor divided In severalty, but on Its restoration by the return of the river 
to Ita old channel It was left In the same ownershlp as before the parti- 
tion. 

IBd. Note. — ror other cases, see Partition, Dec. Dlg. g 95.*] 

2. DeedS (I 114*) — CîONSTBUCTioN AND Btfect— Deed to Undivided Acbe» 

IN A Laboeb Tbact. 

A deed conveylng a epeclfled number of undivided acres In a tract of 
lai)d Is in effect a conveyance of such a proportionate interest as the num- 
ber of acres conveyed bears to the whole number of acres In the tract, 
belng In légal effect the same as though the Interest were directly ex- 
pressed as an undivided fractional part 

[Ed. Note. — For other cases, see Deeds, Ctent Dlg. S 388; Dec. Dlg. 
8114.*] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by Warner U. Grider against Annie B. Wood and others. 
Judgment for défendants, and pl^intiff brings error. Reversed. 

Frank Doster (Hunter M. Meriwether, on the brief), for plaintiff 
in error. 

Charles Blood Smith (Clifford Histed, W. L. Wood, and J. O. 
Fife, on the brief), for défendants in error. 

Edward C. Wright, for défendants in error James and Fennell. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an action by Warner U. Grider 
against Annie B. Wood and others to recover an interest as a tenant 
in Common with them in some land in Wyandotte county, Kan. The 

*For otber caseï see same topic & i numsbb In Dec. & Am. DIga. 1907 to date, & Rep'r Indexai 
fRehearine denied June 13, 19ia 
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trial court directed a verdict for défendants, and Grider, the plaintiff, 
sued out this writ of error. 

In 1857 one Silas Armstrong received a patent from the United 
States for a tract of land lying in the fork of the Kansas and Mis- 
souri rivers. Its area does not definitely appear in the record, but it 
is certain there were more" than 300 acres. Various interests in the 
land were afterwards conveyed to other parties, some of whom se- 
cured specifîed undivided acres, and other specified fractional propor- 
tions. One of the deeds made by Armstrong conveyed an undivided 
47.50 acres to Thomas H. Swope. Swope in turn conveyed an undi- 
vided 13.50 acres to the Union Pacific Railway Company, Eastern Di- 
vision, under whom the plaintiff now claims. In 1867 a suit was begun 
in a State court of Wyandotte county for the partition of the property. 
AU the tenants in common, including the Union Pacific Company, 
were parties. In the pétition, and in some of the proceedings of the 
court, the tract of land was recited as containing 350 acres, more or 
less ; but the court appointed a surveyor to ascertain the true quan- 
tity. A decree was entered, specifying the respective interests of the 
parties, appointing commissioners, and directing that partition be 
made accordingly. The commissioners reported that a survey made 
during the April term, 1867, disclosed that the tract then contained 
308.4 acres, but that a survey made in the following July showed the 
area had been reduced to 300 acres by the action of the rivers. They 
also reported allotments in severalty to ail having interests upon the 
assumption that the tract contained 300 acres, and the part set ofï to 
each party was described by metes and bounds. The Union Pacific 
Company received 11.58 acres. The report was confirmed by the 
court October 15, 1867. 

The présent action relates to a part of the Armstrong tract, con- 
taining about 35 acres, which at the time of the partition in 1867 had 
been eut oflf from the 300 acres above referred to by a sudden change 
in the channel of the Missouri river and was then submerged by the 
waters at flood stage. When the waters subsided, a part of it reap- 
peared as an island, and about 30 years later, when the river had en- 
tirely resumed its former channel, the island, with its accretions, 
reached the shore of the mainland from which it had been detached. 
This restored land, now in controversy, was claimed by the then 
owners of the shore as an accretion. It was also claimed by the prés- 
ent défendants Annie B. Wood and" others as an unpartitioned parcel 
of the original Armstrong tract, on the ground that their title had not 
been devested by the action of the river in 1867. There was litigation 
in the state courts between the shore owners and the défendants in 
the action now before us, which finally resulted in 1906 in favor of 
the latter. Fowler v. Wood, 73 Kan. 511, 85 Pac. 763, 6 L. R. A. 
(N. S.) 163, 117 Am. St. Rep. 534. The défendants are those whose 
interests in the Armstrong tract were expressed in undivided fractional 
proportions, as distinguished from undivided acres. The Union 
Pacific Company, whose interest was described as undivided acres, 
was not a party to that litigation. The plaintiff, as the grantee of 
the Company, now seeks récognition as a tenant in common with de- 
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fendants iri the land recovered. The trial court, in directing a verdict 
for défendants, did not détermine whether plaintiff was the successor 
in title of the company, but held that the decree of 1867 destroyed the 
tenancy in common as to ail thë land, and the company, therefore, 
had no légal title to the unpartitioned portion which défendants had 
recovered froiti others. 

We think the court eri-ed. The record of the suit of 1867 shows 
beyond ail question that the land now in controversy was not then 
partitioned or set ôfï to any one or more of the tenants in common. 
It lies wholly outside the boundaries of the parcels allotted in sever- 
alty^ Aside- from the question whether part of the co-owners were 
satisfied and their interests extinguished by what they received of the 
partitioned land, the Unpartitioned portion was left in the same own- 
ei^ship as before. Nothing was done that dissolved the community of 
interest. it would be quite difficult to define the status of an estate 
where a ténancy in common had been destroyed without investiture 
of thé title in one or more of the former co-owners or in designated 
third parties. The légal title must be somewhere. It would not es- 
cheat to the government; from which it originally piroceeded, nor re- 
vërt td the common grantor. The ancient différence between a judg- 
ment and writ of partition at commoti law and a partition in a court 
of chancery in its effect upon the title has been largely superseded 
in thiscôùritry by législative enactments. Gay v. Parpart, ' 106 U. S. 
679, 1 Sup'. et; 456, 27 II. Ed. 256. And now, generaiUy speaking, the 
final judgmeht or decree of confirmation effects the partition and 
opérâtes by its ùwn foirce to vest the titles in severalty. But an inter- 
locutory decree, defining the undivided interests of the parties and 
directing that division of the land be made, does not, without more, 
destroy the tenancy in common. There must be an actual division 
and allôtmerlt, Gonfirmed by final decree of the court, and, necessarily, 
only such land is affected as is embraced therein.. When the partition 
was màde of the 200 acres in 1867, it was doubtless assumed the re- 
mâinder wàs gone forevër, or possibly that there was rio value in the 
chance of its restoration. But whether the oinission was by oversight 
or design is not material.i Allparticipated in it^ and it did not destroy 
the common ownership of the unpartitioned parcel, nor operate to 
transfer the interest of otie co-owner to another. , This: conclusion re- 
quires a reyeréal of the judgment. 

The othér questions présent ed' are primarily for the détermination 

of the trial court. A détermination of them hère might be rendered 

îflconclusive by the submission of other évidence than appears in the 

-rèsent record. We purposely refrain from expressing any opinion 

to whether plaintiff 's grantor, the Union Pacific Company, received 

full share of the entire tract in the partition of 1867, and whether, 

'aîntiff is entitled to any share of the restored land, it is in ail 

'>f, or orily in the 8.4 acres losti between the two surveys men- 

iri- the proceedings in that suit. It may be said, hoWever, that 

'l settled that a deèd conveyiiig a specified number of undivided 

a tract of land is in effeCt a conveyance of such a propor- 

terést a§ the number of acres conveyed bears to the whole 
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number of acres in the tract. Gratz v. Improvement Co., 27 C. C. A. 
305, 82 Fed. 381, 40 L. R. A. 393. The légal eiïect is the same as 
though the interest were directly expressed as an undivided frac- 
tional part. The proportionate interest, determined as of the date of 
the deed, is thenceforth subject to the same fortune as the interests 
of other co-owners expressed in fractions, whether the tract grows 
by accretion or diminishes by érosion, unless a contrary intent appears 
from the face of the instrument, 
'ihe judgment is reversed, and the cause remanded for a new trial. 



TYLER et al. v. NORTHERN PAC. RY. CO. 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1910.) 

No. 1,789. 

Masteb and Servant (§ 287*) — Action fou Death or Brakeman— Questions 
roB JuET— Incompetenot of Ft:llow Servant. 

In an action against a railroad company to recover for tbe deatU of a 
brakeman, wlio was killed on the mountain division of defendant's road 
while helper engines were being taken into the train on whlch he was 
liead brakeman to assist up a grade, there was évidence that hls death 
was caused by the action of the engineer of the rear engine in moving 
the rear section of the train up against the forward section wlthout re» 
ceiving the signal required by the rules and at a speed of about eight 
miles an hour. There was also évidence that the opération of trains on 
such section of the road, and especially tbe breaking and making up of 
trains, required engineers who were not ouly compétent and careful, but 
who understood that feature of the business, and that the most compétent 
and careful men were usually assigned to the mountain service. It was 
also shown that the engineer in question had only been on the road as 
a train engineer for three months, and then not on the mountain division, 
and that previously, while actlng as flreman and engineer of a switch en- 
gine, he had been once suspended and twlce disciplined by défendant. 
Held, that such évidence was sufflcient to entitle plaintlfCs to go to the 
jury, on the issue of detendant's négligence in employing an engineer who 
was not compétent for the position to whlch he was assigned. 

[ICd. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
1051-1067 ; Dec. Dlg. § 287.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by Mabel Tyler and others against the Northern Pacific Rail- 
way Company. Judgment for défendant, and plaintiflfs bring error. 
Reversed. 

Govnor Teats^ Hugo Metzler, and Léo Teats, for plaintifïs in error. 
George T. Reid and J. W. Quick, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This action was brought by the widovir and 
minor children of Ira A. Tyler, deceased, for damages growing out of 
his death, which was caused as hereinafter indicated. Tyler was the 
head brakeman on a long freight train on the road of the défendant 
in error, coming west, -between Easton and Lester, in the state of 

•For other cases see same toplo & ! nxtmbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Washington. When the train reached Easton, it became necessary ta 
divide it and put on two more locomotives in order to move it over the 
mountain. Those additional engines are called "helpers." There was 
évidence givên tending to show that rules and instructions for the mak- 
ing up and opération of trains, including the putting in of such helpers 
at Easton and at Eester, were posted by the company, and that the 
engineers of the locomotives are required to make up and operate the 
trains in accordance with such bulletins. H. S. OHver was the locomo- 
tive engineer in charge of the train at the time of the accident by which 
Tyler lost his life. He testified, among other things, as follows: 

"Ira ïyler was my brakeman In Mareh, 1907. At that time I was in the 
employ of the Northern Pacific Railway Company as locomotive engineer, run- 
nlng a freight train from Ellensburg to Seattle, with Derringer as flreman, 
Hoskin as conductor, Tyler head brakeman, and Brown rear brakeman. Our 
train was made up at Ellensburg for Seattle, and when we get to Easton we 
get our water and supplies and mountain helper, to help the train over the 
mountain. Easton is east of the Cascade Tunnel, and is a helper station. A 
single train takes one helper, and other trains, like the one we were hauling 
that day, had two helpers. * * * When the freight train pulls in from El- 
lensburg, the road engine neàr is told how many cars they wish to leave be- 
hind the mlddle helper. He then takes water, the eut is made, and the front 
section of the train is moved ahead to clear the cut-off swltcti, leaving space 
clear for the middie helper to niove In on the main track. The helper engines 
come out, the rear helper Is run down the track to a switeh at the rear of the 
caboose, cross over the main track on this switeh, and up- and behind the ca- 
boose, and couple on. The middie helper runs across on the cut-ln switeh onto 
the main Une, and heads up into the hind end of the front section, and couples 
on. When he cornes up hère behind me and couples on, the brakeman couples 
the air into his engine. Then the engineer of the middie helper blows three- 
blasts, That signais to me he Is coupled on and wants to baek up. Then I 
answer hlm with three whistles, and then he takes the train and baeks down 
to wherever the head end of the eut is and couples onto that train. Then 
they eut the air into that engine, whlcb goes through the remainder of the 
train. The air is tested, and when I get my orders for the road I whistle ofC 
by giving two whistles to get out of town, the middie helper answers with two 
whistles, the hind helper answers the mlddle helper with two whistles, which 
is the signal that he is ready to start. If he don't whistle, or the middie 
helper don't answer my eall, I don't start. He may be underneath the engine 
somewhere. He whistles back on that purpose to proteet himself. The mid- 
die helper must not move the front portion of the train wlthout flrst giving the 
three blasts and receiving the answer ; otherwise, it might catch the road en- 
gineer. I hâve nearly always got down and had some work to do. We climb 
the mountaiûs, ahd are using heavy engines, and they need attention. When 
I whistle to back up, then I announce that I am in a position to back up. Un- 
der the rules the middie helper cannot move back without the whistles. He 
handles that part of the train in moving back to the rear section. * * * 
The work of cuttlng in helpers into a train and helping them over the moun- 
talns from Easton to Lester and back is called 'mountain work,' and an en- 
gineer wants to be a mountain nian with some expérience to run an engine 
over that grade. I had been running over that division from October before 
the accident, flrst as an extra man, but at the time of the accident had a reg- 
ular engine, I did not know who was in charge of tlie rear helper at the time 
pt the accident. I found out after the accident that it was Mr. Folmer. The 
mlddle engineer was Mr. Day." 

The master mechanic testified, among other things, that under no 
circumstances should the engineer of the 'rear section move forward 
until the blasts of the whistles were given, and there was testimony 
tending to shdw that in the instance in question such blasts were not 
given, Folmer running his section up at the rate of about eight miles. 
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an hour, striking the engine of the middle helper, and resulting in the 
death of the brakeman, Tyler. The ground relied upon b}' the plain- 
tiffs for recovery was that Folmer was incompétent for the position to 
vvhich he was assigned. 

The testimony already quoted certainly tehded to show that the 
proper opération of the section of road where this accident occurred 
required, not only careful and compétent locomotive engineers, but, in 
the breaking and making up in transit of such freight trains as that 
in question, engineers who understood that feature of the business. 
One of the witnesses for the plaintifïs — a locomotive engineer, testi- 
fied: 

"I put In two years in the mountain service on this division, wlien the road 
was flrst built over the mountalns. The différence in running the mountain 
service and on the level is ttiat it requires more eare. I mean that they gen- 
erally hâve their compétent men worliing on the mountain, and as a gênerai 
thlng, if they hâve got any one that is incapable, they don't generally put them 
on the mountain. It is considered what they call mountain service is harder, 
and they are supposed to be compétent men. It requires greater care In going 
up and down the mountain, better judgment ; must hâve spécial Isnowledge 
of the use of air, and so on." 

There was testimony tending to show that Folmer was employed by 
the défendant in error as fireman for four years, after which he was 
given a switch engine in the company's yard at Tacoma for a period 
of six months, and then, for something less than three months im- 
mediately preceding the accident in question, was put on the road, but 
not on the mountainous portion of it. Testimony was also given on be- 
half of the plaintiffs tending to show that while Folmer was running 
the switch engine in the Tacoma yard he was disciplined by the de- 
fendant in error for running his engine into a car on the switch, and 
that prior to his becoming an engineer he was suspended for the period 
of 10 days for breaking a drawbar at Easton, and that while he was a 
fireman he had also to be disciplined ; and there was also testimony 
tending to show that after the accident in question Folmer was taken 
by the défendant in error from the mountain division of its road and 
placed elsewhere. 

Thèse circumstances of the case, taken in connection with the testi- 
mony tending to show that Folmer started his engine with the rear 
section of the train before receiving notice by the blasts that everything 
was in readiness for him to start, and in connection with the speed at 
which he ran his engine in making up the train, entitled the plaintiffs, 
in our opinion, to the submission of the case to the jury. We there- 
fore think the trial court was in error in taking the case from them. 

Accordingly the judgment is reversed, and the cause remanded for 
a new trial. 

178 F.— 58 
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BUNKER HILL & JSTJLLIVAN MINING & OONCENTRATING 00. v. 
UNITED STATES. , 

(Carcult Court of Appeals, Nlnth Circuit. May 2, 1910.) 

''...''.'] No. i,re9. 

P.UKLIG IiANDS (§ 11*)— ACTION FOB UNLAWrUt OUTTING OF TiMBBB— De- 

: ■ ; FPNSSS.' 

itae entering and occupying as a homestead public land, shown by the 
books of the Land Department to be subjéct to such entry, cannot, nor can 
àny one «laimlng under hltn, justify the cuttlng and sale of tlmber there- 
from under Act June 3, 1878, c. 150, 20 Stat. 88 (U. S. Comp. St. 1901, p. 
152S), authorizing the cuttlng and remaval of timber for certain purposes 
from minerai lands, not sùbject to entry: exeept for minerai purposes, on 
the ground thàt the land was in fact minerai, and not agricultural. 

[Ed.^ Note.— For other cases, see Public Lands, Cent. Dig. §§ 9, 11-13 ; 
Dec. Dlg. § 11.»] 



In Error to the Circuit Court of the United States for the Northern 
Division of the District of Idaho. 

Action by the United States against the Bunker Hill & Sullivan Min- 
ing & Conçentrating Company. From the judgment, défendant brings 
error. , Affirmed. 

Myron A. Folsom and J. H. Fomey, for plaintiff in error. 

C. H. Lingenfelter, U. S. Atty. 

Beforé GII^BERT, ROSS, and MORROW, Circuit Judges, 

ROSS, Circuit Judge. The government broughtthis action in the 
court below against the Bunker Hill & Sullivan Mining & Conçentrat- 
ing Company to recover the value of certain timber eut by one Mes- 
singer from public land in Shoshone couhty, Idaho, upon which he had 
previously filed and then had a homestead claim. The verdict re- 
covered was for the value of the timber in its matiUfactured state. 
After cutting the timber aind selling.it to the cqmpany for use in its 
minirig opérations, Messingèr relinquished his homestead entry. The 
Company, by its answer filed in the cause, admitted the purchase of the 
timber from Messingèr, and alleged that the latter had eut the same 
from his Homestead; in pursuan ce bi a plan to cultiyate and pasture 
the land, ànd in the îjelief that it was fit for agriculture. As a second 
défense the company alléged that, notwithstartding Messingèr believed 
to thé contrary at the time he made his homestead entry, the land from 
which the tiinber was eut was not suitable for agriculture, but was, in 
fact, minerai land, and consequently not subject to entry under any law 
other than thbse relating to minerai lands. The answer further alleged 
that Messingèr was a citizen and bona fide résident of the state of 
Idaho, and had eut the timber under and by virtue of the act of Con- 
gress of June 3, 1878 (30 Stat. 88, c. 150 [U. S. Comp. St. 1901, 
p. 1528]), which provided, among other things, "that ail citizens of 
the United States, and other persons bona fide résidents of the 
States of Colorado or Nevada, or either of the territories of New 
Mexico, Arizona, Utah, Wyoming, Dakota, Idaho or Montana, and ail 

•For other cases see aame toplc & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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other mining districts of the United States, shall be and are hereby 
authorized and permitted to f ell and remove for building, agricultural, 
mining, or other domeètic purposes, any timber or other trees, grow- 
ing or being on the public lands, said lands ,being minerai and not sub- 
ject to entry under existing laws of the United States except for 
minerai entry, in either of said states, territories, or districts of which 
such citizens or persons may be at the time bona iide résidents," and in 
accordance with the régulations of the Secretary of the Interior made 
thereunder. 

The trial was before the court with a jury. Evidence was introduced 
on the part of the défendant tending to show good faith on the part of 
Messinger in cutting the timber, and in support of its second défense 
the Company ofifered évidence of the alleged citizenship and résidence 
of Messinger, and tending to show that the land from which he eut 
the timber was minerai land, and that the timber was used by the de- 
fendant for mining purposes within the state of Idaho, and that the 
cutting had been donc in compliance with the rules of the Secretary of 
the Interior. Upon the conclusion of the évidence the trial court, upon 
motion of the counsel for the plaintifï, withdrew from the considéra- 
tion of the jury ail of the évidence introduced by the défendant in 
support of its said alleged second défense, which constitutes the main 
ground relied upon by the plaintiff in error for a reversai of the judg- 
ment. The court permitted the case to go to the jury upon the alleged 
good faith of Messinger in clearing the land for cultivation, advising 
the jury of the principles which should control the conduct of a home- 
steader, and, in referring to the claim that Messinger contemplated 
using that portion of bis homestead entry from which he had eut 
timber for stulls, for pasture, gave the following instruction, which is 
also complained of hère : 

"Now, cultivation, of course, may luvolve différent conditions, différent cir- 
cumstances. Sometimes It miglit mean the planting of an oi'chard, sometimes 
the growing of alfalfa, sometimes the growing of wheat or oats, and sometimes 
the production of grass. I do not say tô you that the production of gvass is 
uot a legitimate purpose ; but where a homesteader elears a large amount of 
- lànd, much larger than is necessary for planting, and daims that he is dolng 
that for the purpose of pasture merely, you should scrutinize what he says in 
that respect and what he has doue in that respect earefuUy, for the purpose 
of seeing whether or not he is really acting in good faith ; for, as you must 
see, It would he easy to resort to that method as a mère pretext or cover for 
fraud." 

The case shows that the land upon which the timber was eut stood 
upon the books of the Land Department of the government as public 
land open to homestead entry, and as such was entered by Messinger, 
who went into its possession and claimed the right to eut the timber in 
question fo enable him to cultivate the land and to make other uses 
of it under and in pursuance of the beneficent provisions of the home- 
stead law. One of the requirements of the oath he was compelled to 
take in making bis entry was the déclaration of bis intention to occupy 
the land as a homestead and cultivate the same, While thus avaihng 
himself of the bounty of the government and occupying that relation to 
it, he could not legally commit any act upon or in respect to the land 
in contravention of the provisions of the law under which he held its 
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possession ; and neither he, nor any one claiming under him, can justify 
his illégal act by saying that, although he could not eut the govern- 
ment's timber and sell it for mining purposes under the provisions of 
the l^w under which he was permitted to go into and hold possession 
of the land, yet under anofher law, in no way at the time applicable to 
this pa,rticular land, persons were permitted to eut timber for mining 
purposes. 

We are of the opinion that the court below was clearly right in its 
ruling respecting the second défense interposed by the défendant. Nor 
do we see any error in its instruction to the jury to scrutinize carefully 
the pleaded défense of good faith in Messinger, in order to détermine 
whether.or not his acts were really prompted by the motives claimed by 
the défendant. 

The judgment is affirmed. 



NEUMANN V. BIAKE. 

(Circuit Court of Appeals, Eighth Circuit. April 27, 1010.) 

No. 3,149. 

Bankbxjptct (§ 164*) — Pkefebential, Patments— Monkt Given to Wife fob 
Family Bxpenses. 

A flnding that tlie wife of a bankrupt, wlio was also 9. creditor, had 
recelved a préférence witliin four months, wlilcii slie was bound to re- 
turn as a condition précèdent to tlie ailowance of lier claim, is not sus- 
tained, where the only évidence was that of the claimant herself, who 
testlfled that during the four months the bankrupt had glven her certain 
sums of money for household and family e.xpenses, and which she had 
so used. 

[Éd. Note. — For other cases, see Bankruptey, Cent. Dig. § 267 ; Dec. 
Dig. § 164.*] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri. 

In the matter of Adolph E. Neumann, bankrupt. From a decree 
of the District Court, Annie Neuman appeals. Reversed. 

John h- Wheeler, for appellant. 
Karnes, New & Krautholï, for appellee. 

Before SANBORN, Circuit Judge, and RINER and WM. H. 
MUNGER, District Judges. 

RINER, District Judgê. This was an appeal from a decree entered 
in a bankruptey proceeding, affirming the finding of the référée. The 
record discloses that Adolph E. Neumann was adjudged a bankrupt 
on the 22d day of December, 1908; that on January 2, 1909, Annie 
Neumann, wife of the bankrupt, filed a claim before the référée in 
bankruptey against the bankrupt estate for the sum of $1,617, which 
was allowed by the référée on the 4th of January, 1909. Thereafter, 
and on February 1, 1909, the trustée filed objections to the ailowance 
of the claim, based upon two grounds : 

*For other cases see same topic & i nuubeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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"(1) Because the said bankrupt was not indebted to said Annie Neumann ; 
<2) tiecause within four months prlor to the adjudication of bankruptcy tlie 
bankrupt made payments to said elaimant wbich eonstituted a préférence ; 
tbat at the time said payments were made elaimant knevy tbe bankrupt was 
insolvent." 

The référée overruled the first objection. No question is raised in, 
the record concerning the vahdity of this claim. The évidence showed 
that it was money received by her f rom her f ather's estate ; and that 
she loaned her husband money from time to time, aggregating the 
amount allowed by the référée, was fully established by her testimony 
and the checks ofifered in évidence. 

On the second objection the référée found that the elaimant had re- 
ceived from the bankrupt various sums of money, aggregating the 
sum of $300, within four months prior to the adjudication in bank- 
ruptcy, and that the same eonstituted a préférence. He thereupon 
allowed her claim to stand as a claim against the estate upon condition 
that she pay to the trustée the sum of $300 so received by her. The 
only évidence in relation to the receipt by the elaimant of the $300 
from the bankrupt was the testimony of the elaimant herself. She 
testified that she received an amount aggregating $300 in various 
amounts during the months of July, August, September, October, and 
November, 1908, and that said sums of money were paid to her for 
the purpose of paying rent and the liv.ing expenses of herself and 
children. She denied that any of the money so received was paid to 
her on account of the indebtedness due from the bankrupt to her. 
Her testimony upon this point is as follows : 

"Q. Mr. Feller bas asked you about various amounts of money that you 
say you had received from your husband. New tell the court just what that 
money was for, whether that money was paid to you for money advanced." 

This question was objected to, but the objection was overruled and 
the witness answered : 

"That was for living expenses, rent, etc." 

"Q. Was that money ail given you to pay your Uvlng expenses? 

"A. Yes, sir. 

"Q. Was any of it paid to you on this Indebtedness that you represent in 
your claim? 

"A. It was not. 

"Q. What household expenses did you pay during that time? 

"A. I paid for expenses with it. I paid for tbings for the bouse. I bougbt 
a set of furs in December." 

This was ail of the évidence, except that upon cross-examination 
she said she could not remember the items of expenditure by her for 
living expenses, but again stated that the money was used for that 
purpose only. 

Recognizing and reaffirming the rule, so often announced by the 
courts, that the fîndings of a référée are not to be lightly set aside, and 
that a judge will not interfère with bis conclusions on questions of 
fact, unless convinced that they are manifestly against the évidence, 
we think the finding of the référée was so manifestly erroneous that 
it ought not to be allowed to stand. It is said in the brief filed on be- 
half of the trustée : 
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"Though no direct évidence was offered to çontradict her téstlmony, yet 
thë référée was not bound by her testimony, It was bis right and bis duty 
to reject her téstlmony, if he dIsbeUeved it." 

_ Conceding, for the sake of the argument, that the référée had the 
right to reject her testimony, yet, if he did reject it, then there was no 
évidente before him showiiig that the bankrupt had ever paid her 
$300," or-'atiy othér sum. Her testimony was the only testimony in 
the câsè^ and she testified that the sum of $300 was paid to and used 
by hèf for living expetises for herself and children only, and not in 
pàf t' Jiàymëht of the debt: If the référée accepted hér testimony as 
to the receipt of the $300, he should also hâve accepted her testimony 
as tô the pùrpôse for which it was received and used, and, if received 
and ijsêâfor sùçh purposeS, it would not constitute a préférence. 

Thé dçètée of the District Court is reversed, with instructions to 
enter âft'ôrdët- reversing the finding of the référée, and directing him 
to allo# tîie'iiappellant's'Glaim in the full sum of $1,617 as proved 
against', the bankrupt estâtes 



, THË'MARSHAIhIIQ. WELLS. 

(Circuit Court of Appeals, Tbird Circuit. May 4, 1910.) 
No. 58 (1,346). 

COLtlSiON' (8 69*)— SCHOONBitS ■ RUNNING DOWN FiSHING BOAT— APPLICATION 
0*311(1.88,10 MorOE BOAT. , 

Artièle 26 of the inland navigation rules (Act June 7, 1897, c. 4, 30 Stat. 
102 [U. S. Cpmp. St 1901, p. 2883]), whlbh provides that "sailing vessels 
unlàër%Mjr' shall keep'Out of' the way 'Of sailing vessels or beats flshing 
with netis'oi: lînes of ttttwls,'' applles to^ a flshing boat having motor.pow- 
er; and à sebooiier is liaBlé for the death of a person eaused by her neg- 
l^geptly running down a motor boat while at anchor and flshing in a place 
which left ample fairway. I , i ; 

[Ed. Note. — For other cases, see Collision, Cent.Dig. § 88i^ ; Dec. Dig. 
§ 69.*] 

Appeal f rom the District Court of thé United States for the District 
of New Jerss;^. :,; 

Suit in admiralty by Jacob Elzer, Sr., administra tor of the estate of 
Rudolph Elzer, against the schooner Marshall O. Wells. Decree for 
libelant (172 Éed. 984), àiid claimant, the Perth Amboy Dry Dock 
Company, appeals. Affirmed. 

James D. Dewell, for appellant. 
Frank Carpenter, for appellee. 

Before BÛÎ^nNGTÔN and LANNING, Circuit Judges, and 
ÀRCHBÀLD, District Jiidge: 

l'.BtJFPlNG'fÔN, Circuit Judge. Thïs is an appeal by the owner of 
ÏKe Schooner Marshall Q. Wells from a decree in admiralty adjudging 
lier liable to J^cob Elzer, Sr., administrator of Rudolph Elzer, in dam- 
ages for the làttei''s death. The opinion of the court bèlow, reported 
at 173 JPed. â84,;discusses both facts and law so fully and satisfactorily 

•For other cases eee same toptc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that an opinion hère would be mère répétition. It suffices to say that, 
after a thorough examination of the record, we agrée whoUy with the 
findings and conclusions of the court below. 

The proofs satisfy us that decedent's power boat was anchored for 
iishing in a proper place and in plain view of the approaching schooner ; 
that there was ample fairway room for the latter to pass ; that a horn 
was blown on the fishing boat as the schooner approached; that the 
power boat was in no f ault ; that the schooner could hâve seen the 
fishing boat and heard the horn in ample time to avoid the collision, 
had she had a lookout. By ruie 26 (Act June 7, 1897, c. 4, 30 Stat. 102 
[U. S. Comp. St. 1901, p. 2883]), providing that "sailing vessels under 
way shall keep out of the way of sailing vessels' or boats fishing with 
nets, or lines or trawls," the schooner was in fault in making no eflfort- 
to avoid decedent's fishing boat, which, as we hâve seen, left ample 
fairway space for the schooner. 

It is contended, however, that rule did not apply to decedent's fishing 
l)oat, because it had motor power. The purpose of rule 26 is to safe- 
guard boats generally at places where they are properly engaged in 
fishing. The rule makes no distinction between the kinds of fishing 
craft. The use of motors in such boats has been gênerai for several 
years, and the fact that no change has been made in the rule argues 
strongly against the construction ufged. But, apart from this, we 
think such a construction would tend to confusion and danger. A ves- 
sel approaching "vessels or boats fishing with nets, or lines or trawls," 
can see they are fishing and avoid them ; but, if its duty toward them is 
to be determined by the présence or absence of a motor, confusion may 
readily occur when the vessel is anchored or drifting, for the motor 
may be so installed as not to be seen, it may be out of order, or, as hap- 
pens, it may hâve run out of gasoline. Uncertainty as to the purposes 
of approaching vessels is a most fréquent cause of collision. The con- 
struction hère contended for would breed an uncertainty that rules and 
courts should avoid. 

The decree should be afïirmed. 



In re AMOKATIS. 
(Circuit Court of Appeals, Niutli Circuit. May 2, 1010.) 

No. 1,778. ' . 

Bankeuptct (i 350*) — Dbbts Entitled to Prioritt TJnder TjAws of State— 
C0ST8 OF Attachment Stjit. 

Under section G9 of the insolvency act of Çallfornia of Marcli 26, 1895 
(St. 1895, c. 143), whlcli pro vides that the légal costs and disbursements 
6î an attachment suit against an insolvent incurred prior tô the insolvency 
proceedlngs may be proved in such proceedings and shall be a preferred 
debt, such costs, incurred in good faith in an action against a bankrupt be- 
fore the ïiankruptcy, and provable against the estate under Bankr. Act 
July 1, 1898, c. 541, § 63 (3), 30 Stat. 562 (U. S. Oomp. St. 1901, p. 3447). 

*For other cases see same topic & i ntjmbee in Dec. & Am. Diga. 1907 to date, & Rep'r lûdexes 
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are entltled to priority of payment, under section 64b (5), as a debt given 
priority by the laws of th^ state. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 350.*] 

Pétition for Revision of Order bf the District Court of the United 
States for the Northern District of California. 

In the matter of James Amdtatis, bankrupt. On pétition to revise 
ordef denying priority to clairti of Rauer's Law & Collection Company. 
Order reVersed. 

Fabius T. Finch, for petitioner. 
James H, Boyer, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This is a pétition for revision under Bankr. 
Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 (U. S. Comp. St. 1901, 
p. 3433), of an order of the District Court of the Northern District 
of California, affirming an order made by the référée in the matter of 
disa:llowing the right of priority of payment to the présent petitioner 
of costs ineurred in an attachment suit brought by it against the 
bankrupt, ail of which costs were expended prior to the filing of the 
pétition in bankruptey. Prior tg the filing of that pétition the présent 
petitioner filed a suit in the superior court of the state of California 
in and for the city and county of San Francisco against Amoratis, 
and caused an attachment to be levied upon his property. The costs 
actually and necessarily expended in that suit amounted to $67.60, 
which the présent petitioner claims to be a preferred debt against the 
bankrupt' s estàte. 

Among the debts which may be proved against the estate of a bank- 
rupt under and by virtue of section 63 (3) of the bankruptey act is 
"a claim for taxable costs ineurred in good faith by a créditer before 
the filing of the pétition, in an action to recover a provable debt." In 
the présent case the référée found that the petitioner commenced its 
action against the bankrupt in good faith ; that at the time the attach- 
ment was levied, and the sheriflf's keeper put in charge, the bankrupt 
had abandoned the premises and strangers were stealing property 
therefrom ; and that "the levying of the attachment and the putting 
of the sheriff's keeper in charge had the effect of preserving intact 
the assets of said bankrupt, and the gênerai creditors of Amoratis in 
the bankruptey proceedings Were benèfited by the levying of said 
writ of attachment." 

It is plain, therefore, that, by virtue of section 63 of the act above 
referred to, the costs actually and necessarily expended by the peti- 
tioner in its attachment suit against Amoratis were properly provable 
against the estate of the latter. Whether they were entitled to priority, 
in View of subdivision 5 of section 64b of the bankruptey act, which 
provides that among the debts entitled to priority are "(5) debts 
owing to any person who, by the laws of the states or the United 
States, is entitled to priority," dépends upon whether under the in- 
solvency law of California the petitioner would be entitled to such 

*For other cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes - 
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priority. Section 69 of the insolvency act of that state, approved 
March 26, 1895 (St. 1895, p. 153), is as follows: 

"When an attachment has been made and is not dissolved before the com- 
mencement of proceedings in insolvency, or is dissolved by an undertaklng giv- 
en By tlie défendant, if the claim upon which the attachment suit was com- 
menced Is proved agalnst the estate of the debtor, the plaintifl may prove the 
légal costs and dlsbursements of the suit and of the keeping of the property, 
and the amount thereof shall be a preferred debt." 

The record in the présent proceeding shows that the claim upon 
which the petitioner brought its attachment suit in the state court was 
provable and was proved against the estate of the bankrupt. It could 
not hâve been so proved, had it not been shown that the costs were 
incurred by the petitioner in good faith. In like circumstances they 
would hâve been provable and entitled to priority in insolvency pro- 
ceedings under the California statute cited. The fact that under that 
statute a claim for such costs is entitled to priority, even though the 
proceedings by the attaching créditer were prompted by the désire to 
secure a préférence, does not, in our opinion, deprive the attaching 
creditor, whose good faith brings him within the provisions of the 
bankruptcy act, as well as of the state insolvency act, of priority for 
such coSts necessarily expended. As said by the court in Re Iroquois 
Mach. Co. (D. C.) 166 Fed. 629, 631: 

"It seems to be the pollcy of the bankruptcy act to recognize both exceptions 
and priorities created by the state law, though this leads to some diversity 
in the administration of the bankruptcy act in various Jurlsdictions. Holden 
V. Stratton, 198 U. S. 202 [25 Sup. Ct. 656, 49 L. Bd. 1018]." 

See, also. In re Daniels (D. C.) 110 Fed. 745; In re Worcester 
County, 103 Fed. 808, 42 C. C. A. 637; In re Goldberg Bros. (D. C.) 
144 Fed. 566. 

The judgment of the District Court and of the référée is reversed, 
with directions that the claim in question be paid as a debt against the 
bankrupt's estate entitled to priority. 



THE SOTO MARU. 

(Circuit Court ot Appeals, Ninth Circuit May 2, 1910.) 

' No. 1,817. 

Shipping (§ 123») — LiABiLiTT OF Vessel foe Damage to Caego— Négligent 
Stowage. 

A steamshlp held llable for damage to a cargo of olives shipped in 
casks, on the ground of négligent stowage, on évidence showing that cargo 
of such weight was stowed on top Of the casks as to flatten the staves of 
Bome, causing the brlne to leak out, and conséquent damage to the olives. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. |§ 454, 455, 466; 
Dec. Dig. § 123.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Suit in admiralty by E. Dubedat and A. Ratye, partners, as Pascal 
Dubedat & Co., against the steamship Soyo Maru, of which Toyo 

*For other cases see same toplc à § nuubbb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe* 
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Kisen Kaish,a, a corporation, is claimant. Decree for libelants, and 
claimant appeals. Affirmed. 

Page, McCutchen & Knight and Samuel Knight, for appellant. 
Louis T. Hengstler, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The libel brought in thé court below by the 
appellees was for the recovery of damages alleged to hâve been sus- 
tained by them by the négligent stowing and transporting of a consign- 
ment of ,88 casks of olives from Antwerp, Belgium, to San Francisco,, 
8 barrels of which were alleged to hâve been delivered to the appellees 
by the appellant in a greatly damaged condition. The court below 
found the facts to be as alleged in the libel, and accordingly entered a 
decree for damages. 

The sole point made on the appeal is that.the évidence is insufficient 
to vi^arrant the findings. The case shows that the olives wère shipped 
atthe port of Sevilla, Spain, on the ship Lister, to be tran^hipped at 
Antwerp on boa'rd the Japariese steamship Soyo Maru. At Antwerp 
they were received on board the Soyp Maru, and stowed ùnder the 
direction of a iparine surveyor named Baînes, who was a witness in the 
cause, ànd who testified, àmong other things, that when the olives 
were received by, the appellant they were in good condition, and, in 
his opinion, fit for shipment. The v^itnesses are not agreed as to 
whether the olives were stowed in one, two, or three tiers; but it is 
undisputed that upon the casks of olives were placed eight tiers of 
Champagne in cases, .in mixed pints and quarters, above which were 
stowed cases of matches, four tiers high, with some straw covers for 
bottles, and, according to one of the witnesses, some vermouth. In his 
déposition Baines says : 

"Five easks of olives In brine, marked 'PDO,' were stowed in Nto. 3 port side. 
Elghty-three casks Vreré stowed in No. 3 starboard side. Bleaching powder in 
casks was also In No. 3 starboard hold. On part of floor abolit three tiers 
higb of casks were placed (the remainlng five, belng too many to fill tler. 
were placed in No. 3 port), making 10 to 12 feet high from iloor. Casks of 
sheet zinc were also stowed in this hold, which belng leaner, some were put 
where olive casks would not go. Plenty wood was used, and suitable battens 
Bsed between tiers, and spaces flUed wlth chockwood. Over casks and chock- 
wood and bàttfeÎDS,'' âasês spirlts, wines, misceUaneous goods,' 'ànd matches in 
cases were placed up to the beams. Planks ând plates of iron were used as 
temporary platforms over beams in 'tween-deck space." 

The pregnant fact is that the superincumbent weight was too great 
for ail of the casks of olives to withstand'it ; for the undisputed fact is 
that eight of,those casks had some of their staves flattened, thereby 
lOQsening them frpih the heads, resulting ihthe loss of the brine, and 
the cqnsequent damage to the olives sued for. 

We think the évidence sufficient to sustain the findings, and the judg- 
ment is accordingly affirmed. 
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ST. LOUIS STREET FLUSHIN« MACH. CO. et al. v. SANITABY STREET 
FLUSHING MACH. CO. 

(Circuit Court of Appeals, EIghth Circuit. April 27, 1910.) 

No. 3,142. 

î. Patents (§ 209») — Licbnses— Vauditt. 

The facts that a llcense to use a patented devlce Is oral and that It 
was granted after the application, but before the issuance of the patent, 
do not render It Invalid. 

[Ed. Note.— For otber cases, see Patents, Cent. Dlg. § 300; Dec. Dig. 
i 209.*] 

2. Patents (§ 212*) — Violation of LmiTED License — Infeingement. 

A limited llcense under a patent conveys only the rights defined thereln, 
and if the licensee makes any other or différent use, either as to time or 
place, than that authorized by the llcense, he becomes an infringër, and 
his limited license Is no justification. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 312; Dec. Dig. 
§ 212.*] 

3. Patents (§ 328*) — Oonstkitction and Infrinobment— Stbbet Washee. 

The Murphy patent, No. 736,135, for an improved street washer, is not 
a pioneer patent, but covers a combination of éléments previously in use, 
and, while valid, is not entitled to a broad construction ; but the range 
of infringing équivalents must be limited to those which perform the 
same functions in the same way. As so construed, held not infringed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

Suit in equity by the Sanitary Street Flushing Machine Company 
against the St. ]l,ouis Street Flushing Machine Company, William Rati- 
can, Stephen Joseph Ratican, and James C. Wilson. Decree for com- 
plainant, and défendants appeal. Reversed. 

Henry W. Allen and James A. Carr, for appellants. 
James L,. Hopkins (Alfred A. Eicks and John M. Holmes, on the 
brief), for appellee. 

Before ADAMS, Circuit Judge, and RINER and W. H. MUN- 
GER, District Judges. 

RINER, District Judge. This was a suit brought by the Sanitary 
Street Flushing Machine Company, hereafter called the complainant, 
against the St. Louis Street Flushing Machine Company, Wm. Rati- 
can, Stephen Joseph Ratican, and James C. Wilson, hereafter called 
the défendants, for the infringement of letters patent No. 736,135, 
issued to Thomas Michael Murphy, August 11, 1903, for an im- 
proved Street washer. There was a bill, an amended bill, and a sup- 
plemental bill filed in the case by complainant. The amended bill 
charged the infringement of two patents issued ta Murphy, viz., Nos. 
736,134 and 736,135; and by the supplemental bill it was sought to 
compel an assignment by the défendant company to the complainant 
of the Wilson patent, No. 777,053. The supplemental bill also set up 
a limited Hcense to William Ratican, one of the défendants, in relation 
to the manufacture and use of nine certain wagons, designated in the 

•For other cases see same toplc & % number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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record as the "nine London wagons." Before the proofs were taken, 
counsél for the complainant withdrew the charge of infringement as to 
letters patent No. 736,134, as well as ail relief sought in regard to the 
Wilson patsnt, No. 777,053, thus leaving for the considération of the 
court only the questions relating to patent No. 736,135. 
The claims of the patent are aS follows : 

"1. In a street-washing machine, the comblnation of a movable frame, a 
water-tank aid an air- tank carried thereby having communication wlth eaeh 
other, means for regnlatlng the connection between the tanks, an air-inlet for 
the water-compartment, a water-lnlet, a discharge-valve, a trap Interposed 
between the tank and the diseharge-valve provlded with a sedlment-chamber 
having an openlng for cleaning the same and extendlng below the tank and 
the discharge-valve. 

''2. In a street-washing machine, the conibliiatlon of a movable frame, a 
water-tank and an air-tank carriéd thereby having communication wlth each 
other, means for regnlatlng the connection between the tanks, an alr-lnlet 
for the water-compârtment, a water-lnlet, a dlscharge-yalve, a trap interposed 
between the tank and the discharge-valve provlded with a sedlment-chamber 
having an openlng for cleaning the same and extendlng below the tauk and 
the discharge-valve, and means for controlling the discharge-valvé located 
atongside the drlver's seat. 

"8. In a street-washing machine, the comblnation of a movable frame, a 
water-tank and an air-tank carried thereby having communication with each 
other, means for regulating the connection between the tanks, an alr-lnlet for 
the water-opmpartment, a water-lnlet, a discharge-valve, a trap interposed be- 
tween the tank and the dlscharge-valve provlded wlth a sedlment-chamber 
extendlng below the tank and the discharge-valve and having an opening for 
cleaning the same, means for controlling the discharge-valve located alongside 
the drlver's seat, and a pressure-gauge located in the same position." 

In view of other patents oflfered in évidence we cannot assent to the 
contention of counsel for complainant that the patent in suit is a 
'basic or pioneer patent and entitled to be construed accordingly," but 
rather a patent for a combination of éléments already in use; and, 
this being true, the patent is not entitled to a broad and libéral con- 
struction, but, on the contrary, the range of infringing équivalents 
must be restricted to those which perform the same functions in the 
same way. Sargent v. IvOck Co., 114 U. S. 63, 5 Sup. Ct. 1031, 29 
L. Ed. 67; Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493, 39 L. 
Ed. 733 ; Carter Mach. Co. v. Hanes et al. (C. C.) 70 Fed. 859. The 
patent in suit is but a devélopment by the patentée of his own prior 
patent. No. 673,843. The file wrapper shows that the patent in con- 
troversy was issued August 11, 1903, to Thomas M. Murphy of St. 
Louis, Mo., assigner of one-half to William Ratican of St. Louis, Mo. 
The original application filed was for an improvement in pressure- 
tanks and contained four claims ; each claim relating to a pressure- 
tank. August 13, 1901, the Patent Office rejected ail of the claims 
because of patents theretofore issued, viz. : Daughtrey, No. 200,376, 
on February 19, 1876; Balf, No. 645,159, on March .13, 1900; Kelso, 
No. 674,701, on May 31, 1901 ; Ollard, No. 569,883, on October 20, 
1896. January 30, 1903, the applicant amended his spécifications and 
substituted five new claims in the place of those previously submitted. 
February 20, 1903, the Patent Office again acted on the application 
and rejected the claims as in conflict with Van Gaasbeek, No. 296,488, 
issued April 8, 1883, and called attention to the patent issued to Mur- 
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phy, No. 673,842, on May 7, 1901. February 26, 1902, the applicaitt 
amended by canceling claims 1 to 4 and adding three new daims. On 
March 21, 1902, the examiner rejected ail of the claims because they 
conflicted with prior patents. April 11, 1902, the appHcant amended 
his application by canceling ail the claims and substituting therefor 
two new claims. In May, 1902, the examiner rejected both of thèse 
claims. On April 14, 1903, the application was again amended by 
erasing the word "pressure-tank" in the preamble, and inserting in 
lieu thereof "street washers," and by erasing the spécification and 
substituting therefor a new spécification and claim. In the new spécifi- 
cation the object of the invention is stated as follows : 

"The object of the Invention Is to provlde means for enabling the driver 
OT operator of the machine to ascertaln the pressure withln the machine while 
it is in motion, for the purpose of preventlng Its réduction helow an effective 
point, #lthout leaving his seat or havlng to turn around in his seat In operat- 
ing the machine; for instance, in crowded thoroughfares. The further object 
of the invention is to provide, in connection with the machine, a sediment- 
eollecting trap for coUecting and removing the sédiment In a machine of thls 
class, which otherwise would render the opération of the discharge-valve In- 
operative." 

The amendment contained four claims, but two of them were erased 
before filing, so that only two claims were filed. On April 15, 1903, 
the applicant filed an addition to the substituted spécification filed 
April 14, 1903, correcting certain errors appearing therein, and added 
a third claim, and on April 28, 1903, the application was allowed. 
The third claim does not, as we view it, require extended notice. Its 
characteristic feature is that the pressure-gauge shall be located "along- 
side the driver's seat." The patent, we think, emphasizes this loca- 
tion as the primary object of the invention, and as none of the de- 
fendants' machines show a pressure-gauge "alongside the driver's 
seat," or in such a position that the driver can see it "without having 
to turn around," we think there can be no infringement of this claim. 

The distinguishing feature of claims 1 and 2 is : 

"A trap interposed between the tank and the discharge-valve provided with 
a sediment-chaniber having an opening for cleanlng the same and extending 
below the tank and the discharge-valve." 

The purpose of this device, as stated in the patent, is — 

"for collecting and removing the sédiment in a machine of this elass which 
otherwise would render the opération of the discharge-valve inoperative. 
The functions of the sediment-chamber are (1) to coUect the sédiment and 
(2) to remove the sédiment from time to time to prevent its choking the dis- 
charge-valve and thus rendering it inoperative." 

To accomplish this resuit there must be a dépression extending be- 
low the tank and the discharge-valve and an opening through which 
the sédiment may be removed. This opening is referred to in the 
claims now being considered as "an opening for cleaning the same." 
The "opening for cleaning the same" mentioned in thèse claims neces- 
sarily refers, we think, to the large opening at the bottom of the de- 
pression constituting the sediment-chamber. The record shows that 
this sediment-chamber was used by the patentée and others originally 
for the purpose of containing a float-valve, and that it was not in 
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serted in thé claims of the patent now in suit until the amendment of 
April 14, 1903. 

As aiready suggested, to constitute a sediment-chamber there must 
be a; dépression which the claims refer to as "extending below the 
tank and the discharge-valve." In the défendants' présent construc- 
tion a horizontal pipe is screw-threaded into an ordinary elbow or 
pipe-fitting, and the slight space at the end of the pipe where it is 
screwed in cannot be said to be a sediment-chamber, certainly net one 
"extending below the tank and the discharge-valve," and is not, there- 
fore, an infringement of either of thèse claims. 

This leaves for considération only the "nine London wagons," and 
some eight or ten wagons constructed by the défendants which were 
equipped with T-joints. The record shows with respect to the wagons 
equipped with T-joints that the vertical portion of this construction 
was practically of the same diameter as the horizontal portion, where- 
as it is shown by the patent in suit that the cross-sectional area of the 
sediment-chamber is about nine times the cross-section of the horizon- 
tal pipe. And it further appears that in the wagons equipped with 
T-joints no provision was made for slowing down the velocity of the 
flow at the only point where sédiment could accumulate. 

It is to be borne in mind that the second object of the patentee's 
invention was to provide for the removal of the sédiment from the 
sediment-chamber; the prim^ry object being to protect the discharge- 
valve. To aecomplish this second object the patentée provided a large 
hole at the bottom of the sediment-chamber through which sédiment 
could be removed. Aside from the "nine London wagonè," the T or 
three-way coupling used by the défendants on thèse eight or ten 
wagons is the only construction of the défendants as shown by the 
record that can answer the description of the claims in this patent, 
and there is no évidence that the T-joints used on the wagons thus 
equipped were ever opened for the purpose of removing sédiment or 
for any other purpose ; hence' this construction did not infringe any 
of the claims of the patent. Both the substance and function of the 
invention must be embodied in the structure to constitute an infringe- 
ment. We think the évidence establishes that the "nine London wag- 
ons" were constructed by the defepdant Ratican under and pursuant 
to a limited hcense granted by Sutter, complainant's assignor, to Rati- 
can to make thèse wagons upon condition that they were not to be 
used within the United States. . The complainant introduced évidence 
showing a conversation to that efïect, and this is supported by the re- 
ceipt given by Ratican after the machines were returned in which he 
said: 

"I also agrée that thèse machines wlU not be used within the limlts of the 
United States." 

The license was oral, it is: true; but that is no objection to its valid- 
ity. Sharples v. Moseley & Stoddard Mfg. Co. (C. C.) 75 Fed. 695 ; 
Gayler v. Wilder, 10 How. 477, 13 L. Ed. 504. Neither does the fact 
that the. license was granted aftef the application was filed, but before 
the issuance of thé letters patent, render it invalid. Brush Electric 
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Company v. California Electric Company, 59 Fed. 945, 3 C. C. A. 368, 
and cases there cited. 

As already indicated, our examination of the record leads us to the 
conclusion that the invention deals with an art in its advanced stage ; 
but it is more than a mère aggregation, which, of course, is not patent- 
able. Pickering v. McCuUough, 104 U. S. 310, 26 L. Ed. 749 ; Double 
Pointed Tack Co. v. Two Rivers Mfg. Co., 109 U. S. 117, 3 Sup. Ct. 
105, 27 L,. Ed. 877; Stephenson v. Brooklyn R. R. Co., 114 U. S. 
149, 5 Sup. Ct. 777, 29 L,. Ed. 58. We think the invention may be said 
to be useful within the meaning of the statute, and, that being true, 
the rule is that the court would not be justified in declaring the patent 
void. Seymour v. Osborne, 11 Wall. 516, 549, 20 L,. Ed. 33 ; Wilbur 
V. Beecher, 2 Blatchf. 132, Fed. Cas. No. 17,634; Lehnbeuter v. Holt- 
haus, 105 U. S. 94, 26 L. Ed. 939; Gibbs y. Hoefner (C. C.) 19 Fed. 
323. 

As to the "nine London wagons," the contention of the défendants 
that the use of thèse wagons by them after their return to the United 
States was not an act of infringement, but a breach of contract, can- 
not be sustained. It is, we think, the gênerai rule in patent cases that a 
limited license conveys only the rights defined therein, and that if the 
licensee makes any other or différent use, either as to time or place, 
than that authorized by the license, he becomes an infringer, and his 
limited license is no justification. Heaton-Peninsular Button Fastener 
Co. v. Eurêka Specialty Co., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 
728. As the défendants used thèse "nine Eondon wagons" in the 
United States in violation of the license, they must account therefor 
to the plaintiffs. 

Some other questions are raised by counsel in their briefs, which 
hâve ail been caref uUy considered ; but in the view we hâve taken of 
the case it becomes unnecessary to discuss them. 

The decree Of the Circuit Court is reversed, with directions to enter 
a decree sustaining the patent and directing an accounting as to the 
"nine L,ondon wagons" only. 
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Nos. 1,983, 1,984. 

Patents (§ S28*) — Noveltt— PnocEss foe Pbeventing Sap Stain in Lumber 
— "Weak Axkaline Solution." 

The Oowles patent, No. 746,678, for undressed lumber and process of 
preservlng same, Is for a process and its product, claim 1 being broadly 
for "that process of treatlng undressed lumber to prevent sap stainlng 
thereof which consists In rapidly applying to the wood a weak alkaline 
solution to permit said solution to penetrate only that surface depth 
which is planed off by the usual dressing of the wood." Claim 2 is the 
same, except that "a weak solution of sodium bicarbonate" is speclfied. 
Olaim 3 la the same as claim 2 with the additlonal step of "drying the 

*Far otber case« n« same topic & i nvmbbb in D«c. A Am. Dlgi. 1907 to date, & Rep'r Indexe! 
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lunibei'i so; treated," while claim 4 Is for lumber so treated, as a produet. 
Held, that the "weak alkallne solution" of elalm 1 ineludes llmewater. 
whlch is botli wlthin the désignation and was wltliin the Intention of the 
patentée, who regarded the rapld application, and not the alkall used, as 
the essence of hls invention, and that, as limewater had been previously 
I extenslvely used In the.same manner for the same purposç, the clalm is 
too brpad and vold for lack of novelty ; also, that as llmewater Is there- 
by recoguized as an équivalent of the spécifie alkallne solution speclfled 
lii the other claims, although in fact, as proved by use, it is not as effl- 
ci«nt, the entire patent is vold. 



Appeals f rom the Circuit Court of the United States for the West- 
ern District of Michigan. • *' 

Suits in equity by the Lumber Anti-Stain Company against George 
Nester; Margaret Nester, John F. Nester, Frank B. Nester, and Mary 
Ann Bourke, and the same against the South Arm: Lumber Company, 
WilUatn Hibbee, and Richard P. White, rèspectively. Décree for dé- 
fendants in each case, and complainaiit appeals. AfSrmed. 

, A. C. Dénison, for appellant. ' 
F. W. Parker, for appellees. 

Before SEVERENS and WARRINGt6n> Circuit Judges, and 
COCHRAN^Bistrict Judge. 

COCHRAN, District Judge. Thèse are patent cases, They involve 
a single question, and that is as to the validity of patent No. 746,678, 
issued December 15, 1903, to George C. Cowles, assignor to Robert H. 
Munson. Ownership and infringement are conceded. 

The patent is entitled to be for "undressed lumber and process of 
preservihg same." The préservation aimed at is not against decay, but 
against discoloration stain. One of the origins of the stain is the sap 
in the lumber before it dries in the process of seasoning, which becomes 
exposed at the savving by the splitting or tearing apart of the ducts 
through which it iiows in the tree. For this reason the stain is called 
"sap stain." The process, therefore, may be said to be one for prevent- 
ing sap stain in lumber. 

It is claimed that the patent is invalid on two grounds. One is that 
the conception of the process and its product did not, as it is put, rise 
to the dignity of invention. The other is that it was not new. The 
lower court held the patent to be invalid on the iirst ground. We do 
not understand that the utility of the process, in its spécifie form here- 
inafter shown, is seriously quesiioned. Indeed, the testimony as to the 
efïect of its use, the exhibits in évidence, the true theory as to how it 
opérâtes to prevent sap stain, its use by the appellees and a lumber man- 
ufacturer and dealer characteri?ihg itself as owning the largest lum- 
ber yards in the world, which is behind appellees and managing the liti- 
gation on their behalf, and the pains and expense at which they hâve 
been to overthrow the patent impress us vvith the notion that the pr'y- 
cess in such form, at least where the lumber is carefully piled, is quite 
useful. It had not, however, at the time of the préparation of thèse 

*For other cases seo same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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cases corne into much gênerai use, which may hâve been due somewhat 
to this litigation. 

The patent présupposes that ail lumber is liable to this blemish. The 
évidence, however, concerns it only in se far as it affects pine lumber 
and that of the North, in the states of Michigan, Wisconsin, and Min- 
nesota and the Dominion of Canada. As already intimated, it comes 
into existence during the seasoning period ; i. e., between the time the 
lumber leaves the saw and the time when the sap in it becomes dry, a 
period of about 60 days. It so comes mainly during the summer 
months, and is afifected by the place and manner of piling and its sur- 
roundings. It is favored by high température, moist atmosphère, and 
much refuse material from the sawmill in proximity thereto. It is 
not confined to the surface of the timber. It pénétrâtes it, and some- 
times goes entirely through it. And, if not prevented, it is a source of 
much pecuniary loss to those interested in the pine industry of the 
North in depreciating the market value of the lumber afïected by it. A 
sure cure for it, therefore, was a thing much to be desired. The cause 
of sap stain is now certainly known. It arises from the growth in the 
sap of a low vegetable organism or species of fungus. Its technical 
name is "blue fungus," no doubt given to it because of the color of the 
stain arising from it, though at times, as is testified, the color thereof 
may be green or black. Three experts hâve testified herein, and they 
agrée that such is the source of the stain. Thèse fungi germinate from 
spores — minute seeds— thrown off from the fruiting organs of others 
grov^ing in the refuse material about a sawmill, blown through the air 
and lighting therefrom in the sap. Under favorable conditions, the air 
thereabouts is full of spores. They need for their growth food, water, 
oxygen, and beat. The latter two they receive from outside the sap, 
and the former two from within it, though the atmosphère may supply 
moisture also. The sap is composed of water and certain organic sub- 
stances in solution therein. Thèse substances nourish the tree whilst 
growing and furnish nutrition to the spores lighting in the sap and the 
organisms which develop therefrom. 

The patentée, however, was not well advised as to the cause of the 
stain. Possibly at the date of the issuance of his patent it was not 
known exactly what was the cause. Its immédiate cause, as lie con- 
ceived it to be, was, as he puts it, "what is known as sap mold." It is 
not entirely clear that he understood "sap mold" to be a vegetable or- 
ganism. It is certain that he did not understand it to be a growth from 
spores which had lighted from the air in the sap. His notion was that 
the sap contained acetic acid, that this acid on being exposed to the air 
became oxidized, that this oxidation caused fermentation, and that this 
fermentation induced formation of the sap mold. He thus expressed 
himself in the spécification: 

"It is, of course, understood that the mold which produces the objectlou- 
able stains Is due to fermentation of the acetic acid as the latter is oxidized 
when drawn to the surface of the board by the flowlng of the sap in consé- 
quence of certain atmospherlc conditions." 

He was mistaken in thinking that there is acetic acid in the sap of 
pine lumber to such an extent that its oxidation and fermentation vi^ould 
be of any conséquence. The testimony is that, when présent in such 
178 F.— 59 
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saf), it is tobe found in traces only> But it is testified, also, that such 
sap always contains organic acids, of which acetic is one, and that in 
mat'eriarqMantities. It WQuld seem, therefore, not to count for much 
that the patentée was mistaken in his terminology, He was mistaken 
also in thinking that the formation of the sap mold is due to fermenta- 
tion, caused by ôxidation of the acid in the sap. It is not due thereto, 
but, as stated, to the growth in the sap of the blue f ungus f rom spores 
Jighting therein f rom the air; and, as will be seen as we proceed, there 
is room to say that he was mistaken also as to how his process opérâtes 
to prevent sap stain. But his mistake as to the cause thereof and as to 
how his process opérâtes to prevent it is not sufficient in and of itself 
to invalidate the patent. If, indeed, it will operate to prevent it and is 
new and the conception thereof amounts to invention, the patent is val- 
id notwithstanding he may hâve been in dense ignorance on both sub- 
jects, His théories, howeyer, hâve a bearing on what was his concep- 
tion as to the exact nature of his process— a very important considéra- 
tion in tbis case in deterrnining the validity of the patent. This brings 
us to that, considération. We désire to be quite sijre that we bave 
caught his thought hère and to convince that we hâve caught it; for 
this is a matter about which there is much controversy herein. 

Thés spécification contains four claims. Of thèse the first three re- 
late t(3; the, process. The last one relates to its product. According to 
the first rtwo, the process cpnsists of but a single step. According to 
the third one, it consists of two steps ; the first of the two being that 
of the second claim. Generally speaking, the process of the first two 
claimg is a surface treatment of the boards as they come from the saw 
with a chemical solution. By surface treatment is meant so much of 
the boards as is planed off in dressing them. The treatment is limited 
to the surface, because it was thought that a deeper one might discolor 
the lumber with the chemical used, so that it would be stained there- 
f rom after being dressed, and no deeper treatment was needed to pre- 
vent the sap stain. More specifically, the process consists in the rapid 
application of the solution to the boards. By such application the treat- 
ment is limited to their surface. In the language of the spécification it 
shouldbe "as brief as possible ; a fraction of a second being sufficient." 
As to thçmethod, of the rapid application of the solution to the lumber, 
the prOçess is junlimited, though préférence is expressed for dipping it 
in the solution- Spriflkling is another method of so doing and within 
the process of the patent. It is said in the spécification as f ollows : 

"The invention embraces within its scope any manipulation which will re- 
quit in effecting the rapid application of the solution to the wood." 

So far thère is no controversy as to the nature of the process. The 
controversy relates solely to the chemical solution called for. It re- 
lates to that called for by the first claim only, not, however, as tp what 
solution' is called, for by the^letter of that claim, but what is called for 
by its intent. , The first two claims diflfer in this : The process of the 
first claim, according to its letter,, consists in the rapid application in 
any wayof any one of a certain class of chemical solutions, to wit, al- 
kaline .solutions in a weak form. That of the second consists in the 
rapid application in a spécifie way, to wit, by dipping, of a spécifie al- 
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kaline solution, to wit, sodium bicarbonate, in such form. The con- 
troversy is as to the solution called for by the first claim according to 
its intent, whether it is any alkaline solution — i. e., any member of the 
gênerai class of alkaline solutions — or only any member of what may 
be termed a subclass of such solutions to which sodium bicarbonate, the 
spécifie solution of the second claim, belongs. It is appellant's conten- 
tion that the solution called for thereby should be so limited, whereas 
appellees contend that the process of that claim takes in any alkahne 
solution whatsoever. The two claims are in thèse words : 

"(1) That process of treatlng undressed lumber to prevent sap stalnlng 
thereoî whIch consists In rapldly applylng to the wood a weak alkaline solu- 
tion to permit said solution to penetrate only that surface depth which Is 
planed off by the usual dressing of the wood. 

"(2) That process of treating undressed lumber to prevent sap staining 
thereof , which consists in rapidly dlpping the wood into a weak solution of 
sodium bicarbonate, to permit said solution to penetrate only that surface 
depth which is planed ofit by the usual dressing of the wood." 

The first step of the third claim is, as stated, the sole step of the sec- 
ond. Its second step consists "in drying the lumber so treated." It is 
in thèse words: 

"(3) That process of treating undressed lumber to prevent sap staining 
thereof, which consists in, first, rapidly dlpping the wood into a weak solution 
of sodium bicarbonate, to permit said solution to penetrate only that surface 
depth wfiieh is planed oflC by the usual dressing of the wood ; and, second, in 
drying the lumber so treated." 

It is agreed on ail sides that the second step does not validate the 
patent as to the third claim if ît is not otherwise valid. No further 
référence therefore will be made thereto. 

The validity of the fourth claim relating to the product of the pro- 
cess hangs, of course, on the validity of the process claim. It has, how- 
ever, a bearing on the patentee's theory as to how his process opérâtes 
to prevent sap stain, which, as heretofore intimated, is of significance 
in determining the nature of his process in the particular as to which 
there is controversy. The process claims contain no indication of what 
that theory is. This claim does. When that theory comes up for con- 
sidération, it will then be quoted, 

We return now to the particular in which there is controversy and 
to a détermination of that controversy. On the décision thereof dé- 
pends the question as to whether the process of the patent is new or old. 
This is so because for many years prior to the lime f rom which the pat- 
ent begins limewater,' which is a saturated solution of slaked lime, or, 
chemically speaking, of calcium hydroxide, and which is conceded to be 
an alkaline solution, was in public use for preventing sap stain. And 
it was so in use at the time the patentée conceived his process. The 
treatment of pine lumber with it was limited to its surface only by a 
rapid application thereof thereto. The way in which it was so applied 
was by sprinkling. It is claimed on behalf of appellees that the évi- 
dence establishes that such treatment is an efficient remedy for the 
blemish. But the testimony as to the eiïect of such use of limewater 
and its degree of alkalinity, in connection with certain of the consid- 
érations alluded to aboyé as impressing us with the idea that the pro- 
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eessofiïhe .patent in àts spécifie formcovered by the second daim îs 
quite iiisefulv atileastwhen the lumber: is carefùÛy.piled, causes us to 
seriously doubt whether the liraewateii^ rëmedy is efficient, even when 
the lumlkr has bèen carefuUy piled. Aiid thèse cases will be disposed 
of''upon:the;basis that it is net. : 

• :'Th:e appellant attempts to get fid of this limewater use as, an antici- 
paitiott' of his process in two ways. It urges that at the time the pat- 
entée itonceived his process the use of limewater ior, preventing sap 
stain was an abandoned experiment. i The évidence, however, as we 
view litv does not justify this position. It does not bring this case within 
anyof the cases where it has been held that an alleged anticipation of 
a patent was an abandohed experiméiit, The other way in which it so 
atten}|)ts (is by Hmiting theinner content of the first claim in so far as 
it relàtefe to the chemical solution of the process. : According to the let- 
ter ôf that claim any alkaline solution is within its process, and, as 
limewater is an alkaline solution— coîlceded to be^t is within the let- 
ter thereof . Appellant would hâve it that the intent of this claim is not 
as broad as its letter, and, of course, the burden is on it to make this 
good, It would limit the claim to a certain subclass of alkaline solu- 
tions,, which includes a sodium ■ bicarbonate solution, the spécifie solu- 
tion- of the second claim, and does not include limewater. In the chem- 
ical class known as metals are two groups, one of which is called the 
"métal âlkalies" and the other the "métal alkaline earths." The mem- 
bers of the first group are potassium, sodium, ammonium, lithium, ru- 
bidium, caesium. Those of the second- group are calcium, strontium, 
barytium, and'possibly, also, magnésium. The base of the spécifie al- 
kaline solution called for by the second claim, to wit, sodium bicarbo- 
nate, is a compound of a mémber of the first group, whereas limewater 
or calciumhydroxide is a compound of a member of the second group. 
Now, the limitation which the appellant would place on the first claim 
is that it has to do with' alkaline solutions whose base is a member of 
the first group, or a compound thereof having the properties of an al- 
kali, and hence does not include limewater. It is argued in the évidence 
that members of the second group are not âlkalies, whereas those of 
the first are. This may be true. But it does not follow from this that 
no compound of any member of this group is not an alkali. Anything 
is an alkali which has the properties of an alkali. The distinctive prop- 
erty of an alkali is the faet that it will neutralize an acid. Calcium hy- 
droxide or slacked lime has this property. It also has the property of 
solubility in water and of corroding animal and vegetable tissue, which 
are also properties of an alkali. It follows that limewater is an alkali 
solution; Its base has the properties of an alkah and itself has alkalini- 
ty. It will neutralize an acid, and it will corrode animal and vegetable 
tissue. So it is frankly eonceded to be in the argument hère. It is a 
saturated solution and as such is a weak alkaline solution. 
' What, then, is the basis of this position of the appellant? There is 
nothing in the claim itself to support it. The basis is two statements 
made by the patentée, one in the descriptive part of the patent, and the 
other in the course of the proceedings in the Patent Office prior to the 
issuance of the patent. But, before considering thèse statements and 
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their effect, it sliould be noted what there is in the spécification of the 
patent tending to show that the intent of the first claim is as broad as 
its letter, so that, when we corne to weigh thèse statements, we can hâve 
in mind the total which they hâve to meet. 

Five times in the descriptive part of the spécification the chemical 
solution called for by the process is referred to in the same gênerai 
ternis as in the first claim. Twice it is termed "alkaline solution," once 
"weak alkahne solution," and twice an "alkaline bath." In neither of 
those five instances is a limiting word jised except the middle one, 
where the adjective "weak" is used. In each instance where the 
phrase "alkaline solution" is used a préférence is expressed for the 
spécifie alkaline solution called for by the second claim, to wit, sodium 
bicarbonate, and in one of them the préférence expressed is for a 5 
per cent, solution thereof. Thèse expressions thus used in referring 
to the solution of the process are against any limitation of that of the 
first claim to the.particular subclass of alkaline solutions to which ap- 
pellant would limit it. ' 

In addition, we hâve the fact that limewater fits the patentee's 
theory as to how an alkaline solution acts to prevent sap stain dis- 
closed by the spécification. That theory was that an alkaline solution 
prevents sap stain solely through the neutralization of the acid — acetic 
as he mistakenly terms it — in the sap. As, according to his theory, 
the acid in the sap lay at the bottom of the stain, it foUowed that a 
neutralization thereof would prevent it. Four times he characterizes 
the chemical solution of the process as a "neutralizing agent." Once 
he says that the use of the solution will "neutralize the acid in the 
sap." Twice he terms the effect of the solution on the acid in the 
sap as a "neutralization," and once he refers to the sap after it has 
been afïected by the solution as "neutralized sap." 

His theory was not that the solution neutralized ail the acid in ail 
the sap in the lumber, but only so much thereof as was in the sap on 
its surface. In a quotation from the spécification, heretofore made, 
he refers to the acid in the sap being "oxidized when drawn to the 
surface of the board by the flowing of the sap in conséquence of cer- 
tain atmospheric conditions"; but nowhere does he intimate in any 
way that he thought that after the application of the alkaline solution 
to the lumber there would be any flowing of the sap which would 
draw the acetic acid below the surface of the board thereto so that it 
would be neutralized thereby. On the contrary, certain expressions 
used show that in his thought the application of the neutralizing agent 
would form a protective skin or layer that would prevent any such 
flowing of the sap, and that he did not contemplate any further neu- 
tralization than of the acid in the sap on the surface of the board at 
the time of the application. In one of the instances in which he uses 
the word "neutralization" referred to above the expression is "neu- 
tralization of the acetic acid in the surface of the wood," and in the 
other it is "neutralization of that portion of the acid which is exposed 
to the air." He says further : 

"As the initial fermentation Is prevented at ttie surface of the board, it 
Decessarily follows that the interior of the board will not he stained, and will 
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uot be' fmpregnated with oi In any way àffeeted by the neutrallzlng agent 
wltÉ which the surface ôiily of the board is treated." 

It is the prévention of the "initial fermentation" that prevents the 
stain. That being prevented by the neutraHzing agent, the interior of 
the board will not be stained either by the mold or the agent. And, 
agàîn, he says : 

"As a resuit of the rapld Immersion or dlpplng of the stock In the alkaline 
bath and the subséquent drylng of the stock Its thln surface portion, which 
is pfaned off when the stock is dressed, bècomes a protêctlve sltln, the pores 
of ■ tvhich are closed by neutralized sap and mlcroscopic deposlts of tlie ueu- 
tralizing agent." 

The same thought as to how the application of the chemical solu- 
tion called for works out the dèsired resuit is irhplied in the fourth 
claim of the patent covering the product of the process. It is in 
thèse words : 

"As new article of manufacture, an undressed board hkving a protêctlve 
skln or surface layer formed of neutralized sap and the neutralizing agent. 
sald sÊIn or surface layer being of a depth whlch will enable it to be planed 
efC 1>y tlie usual dressing of the board." 

It was the thought, then, of the patentée that the neutralizing agent 
and the acid in the sap on the surface combined and together form a 
prqtective skin by closiftg the pores of the surface of the board. The 
air'fcannot get in to oxidize the acid in the inclosed sap, and the acid 
therein cannot get out to be oxidized by the outside air. The two can- 
not corne together — oxidation cannot take place, fermentation cannot 
set ' uj), sap mold cannot be formed, and discoloration cannot occur. 
The aicid in the sap on the surface is neutralized, and that in the board 
within the protective skin or layer formed by such sap and the lieutral- 
izing agent is thereby kept from the oxygen in the air. Such is the 
way and the only way in which the patentée conceived that an alkaline 
solution prevents sap stain. Of course, it must haVè been contemplated, 
had he duly reflected, that the water in the inclosed sap would pass 
throùgh the protective skin or layer and evaporate in the process of 
seasonîng, otherwise the sap would not dry out, and the lumber be- 
come seasoned. But nothing is said on this subject or anything indi- 
cating that he had reflected on this matter at ail. 

It was involved in this theory that the solution finished its work 
upon its application. It then neutralized the acid in the surface sap, 
and combined therewith to form the protective layer or skin. There 
is not the slightest indication that he had any idea that thereafter it 
had any continued effect other than in the resuit then accomplished. 

As heretof ore intimated, there is room to say that this theory was 
a mistake. The évidence does not justify the conclusion that there 
is suffirent organic acicï in the surface of the lumber to combine with 
an, alkaUne solution and form a protective skin or layer. No one has 
tpstified as to ever having séen a skin or layer on the lumber after the 
application of an alkaline solution thereto. Appellée's expert has it 
that the way an alkaline solution prevents sap stain is through its cor- 
roding effect on the organîsnls which are the source of the stain. Pos- 
sibly it has a harmful effect on thém also through the deposit left after 
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the evaporation of the water therefrom absorbing the water in the 
organisms. He thinks that, so far as it neutralizes the organic acids 
in the sap, it aids their growth by increasing the nutrition. Appel- 
lant's expert does not claim otherwise, except possibly he thinks that 
in some way such neutralization acts harmfully rather than otherwise. 
Such being the case, it is clear that, in order for an alkaHne solution 
to be efficient in preventing sap stain, it is essential that such deposit 
should continue on the board and retain sufficient alkahnity to kill 
and absorb and neutralize, if that hurts, during the 60-day seasoning 
period, or, at least, until near its end. It is not sufficient that there 
be an alkaHne effect at the time of the application. There must con- 
tinue to be an alkaHne effect as long as there is a possibiHty of spores 
lighting in the sap and thèse organisms developing therefrom. And it 
may be that herein lies the différence in efficiency between limewater 
and the sodium bicarbonate solution. In a bicarbonate of soda solu- 
tion a much greater quantity of the base is in solution than in lime- 
water, so that, after the evaporation of the water therefrom, there 
will be a much greater deposit left in the one case than in the other. 
Besides, what is left in the one case will retain its alkahnity as long as 
it remains on the board; whereas, what is left in the other may soon 
lose its alkalinity. But this can hâve no bearing on the question as 
to the nature of the process covered by the patent as the patentée con- 
ceived it to be. The only theory that can hâve relevancy thereto is 
patentee's theory as to how an alkaHne solution acts to prevent sap 
stain, based upon his theory as to its cause, which we hâve stated, and 
it does hâve significance in determining what that conception was. 
According to that theory, limewater should be effective in preventing 
sap stain. It has sufficient alkalinity to neutralize ail the organic acid 
in the surface sap if not in ail the sap of the lumber to which it is 
applied. It is inexpensive, and no good reason can be given why, 
from patentee's standpoint, it should hâve been excluded from his 
process. 

Limewater then is within the patentee's theory as to how the pro- 
cess of the patent acts to prevent sap stain and within the gênerai ex- 
pressions of the first claim and descriptive part, of the spécification 
to which we hâve referred. It is this which the two statements reHed 
on hâve to meet, and, notwithstanding it, to convince that the intent 
of the patentée was not so broad, but was limited to the subclass of 
alkaHne solutions to which the preferred one, sodium bicarbonate, be- 
longs. The first one, in order is the one that is contained in the spéci- 
fication. Appellant treats it as made for the purpose of qualifying 
the gênerai expressions used, and showing exactly what alkaHne solu- 
tions were within the process, and, as limewater is not one of the 
solutions so enumerated, it is argued that it was excluded from it. 
But such is not the nature of the statement. It was not made for any 
such purpose. Twice, as already stated, in the descriptive part of the 
spécification where an alkaline solution is called for préférence is ex- 
pressed for a bicarbonate of soda solution. Subsequently the patentée 
refers to this préférence in thèse words : 

"I hâve stated that a solution of bicarbonate of soda Is thought ta he préf- 
érable for the treatment of the stock in the manner described. Tlils is for 
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the reàson that bicarbonate of soda Is almost perfectly sohible in water, is in- 
expensive, and is sufflciently alk^line (or the purpose." , 

Hfe then deems it important to négative the idea that, by expressing 
a préférence therefor, he intendçd to limit himself thereto, and to give 
a reason for not so doing. The statement relied on constitutes that 
reason. Immediately following the foregoing quotation he continues 
in thèse words : 

"1 do not wish, however, to limit myself to this particular ebemical, as any 
oompound of potash, soda, or ammonia, whether Caustic or carbonated, inay 
be employed, provided It bas tbe properties of an alkali, tbe strengtb of the 
solution depending, of courseï upon tbe alkaline activity of tbe chemical 
used." 

In saying that he did not limit himself to the preferred solution be- 
cause others might be employed, it was not necessary for the suffi- 
ciençy 0f the reason that -he should enumerate ail the solutions that 
might be employed. A référence to ohe or more that might be em- 
ployed was sufficient. As a matter of fact, he did not enumerate ail 
the solutions of the subclass to which the preferred solution belonged ; 
i. e., whose base was one of the métal alkalies or a compound thereof 
having the properties of an alkali. He enumerated only those whose 
base is a compound of potash, soda, or ammonia having such j^rop- 
erties. Aiid the thing that made them available was the fact that they 
had the "properties of an alkali." Any other chemical base having^ 
such properties would be eqùally available. But he does not stop 
hère. He then notes the fact that certain of the alkaline solutions 
which he says may be employed and are within his process are prac- 
tically unavailable or are inefRcient. He continues in thèse words: 

"Certain of tbe above-mentioned compounds besldes being coniparativèly 
expensive will leave a crystalllne deposit on the stock wbich renders it com- 
parativel'y unmarketable, whlle certain others — as for instance tho compounds 
of ammonia— are too volatile, and, therefore, uuless properly conflnod, will 
vaporize before tbe stock bas received the proper treatment. As stated, bow- 
ever, thèse compounds are ail available although tbe compounds of soda (and 
particularly tbe carbonate and bicarbonate of soda) are préférable, hecause 
they are inexpensive and do not materially discolor tbe lumber or leave u 
<!rystalline deposit upon the surface thereof." 

It is not likely that he would inçlude such solutions and leave ont 
one against which from his standpoint neither objection could be urged. 

It is in this excursion from the main course of the spécification 
that the statement in question occurs, and not in the main course. 

Is it to be said, then, that where a patentée in h'is claim calls for any 
alkaline solution — i. e., a solution whose base has the properties of an 
alkali and itself has alkalinity — frequently uses such gênerai expres- 
sions in the descriptive part of the spécification in referring to the 
solution he has in view, and proceeds upon a theory which permits the 
employment of, if it does not call for, any such solution, does not in- 
tend to embrace within his claim a particular alkaline solution, from 
his standpoint practically available and efficient, because in giving a 
reason for not limiting himself to a certain other alkaline solution for 
which he has expressed a préférence he says that certain alkaline so- 
lutions, including the preferred one and of the same subclass, some 
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of which he notes are practically unavailable or inefïicient, may be 
employed, and the alkaline solution in question is not one of them and 
does not belong to that subclass ? We think not. Had it been the in- 
tent of the patentée to limit himself to said subclass of alkahne solu- 
tions or to those members of it specifically referred to, it would seem 
that he would hâve said something in the main course of the spécifica- 
tion, so indicating, and not hâve used language that took in every alka- 
line solution without any qualification whatever other than that it 
should be "weak." 

We corne now to the other statement relied on which was made in 
the course of the proceedings in the Patent Office. It will be found 
on due considération to be without any limiting eflfect, and such a con- 
sidération of the entire proceedings therein will leave no question that 
the patentée intended to include hmewater in the first claim of his pat- 
ent. The application on which the patent was issued was filed july 

11, 1902. A previous application had been filed September 16, 1901. 
It was rejected by the examiner October 14, 1901. Reconsideration 
was requested December 17, 1901. It was again and finally rejected 
by the examiner January 7, 1902. With a view to an appeal an 
amendment was tendered March 24, 1902. A statement was filed with 
the tender by the applicant, setting forth the reasons why he thought 
he was entitled to a patent. The amendment was allowed March 28, 
1902. No appeal was taken. Instead, the application on which the 
patent was granted was filed. It seems to hâve been treated as a con- 
tinuation of the original application. This application was rejected 
by the examiner August 11, 1902. An amendment was filed March 

12, 1903. The application was finally rejected by the examiner Au- 
gust 16, 1903. An appeal was taken August 19, 1903. The board of 
examiners reversed the décision of the examiner, and thereupon the 
patent issued. 

On the first application the spécification contained no such statement 
as that contained in the patent on which reliance is had to limit its ex- 
tent on which we hâve just commented. It called for an alkaline solu- 
tion and expressed a préférence for a 5 per cent, solution of bicar- 
bonate of soda or sal soda, and went no further. In the descriptive 
part it called for rapid dipping. The apphcant there said : 

"While the exact procédure and solution described are thought at the tlme 
to be préférable, I wish to reserve to myself the risht to vary the procédure 
and the strength and constituents of the alkaline solution in accordance with 
the character of the lumber and the conditions under which the stock is 
treated, provided only that such variations are properly embraced within thf^ 
seope of the protection prayed." 

He referred to previous attempts to prevent the stain. They con- 
sisted in either withdrawing the sap or complète imprégnation or total 
saturation of the lumber with chemicals or a combination of both. 
Thèse he said were expensive and also undesirable, as they afifected 
the strength of the lumber. 

The spécification contained a single claim. It was in thèse words: 

"That process which consists In Impregnating the surface only of undressed 
wood with an alkaline solution, the imprégnation not exceeding the surface 
depth which may be planed off by the usual dressing of the wood." 
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It is' .pléar f rom thîs that the process as the patentée first conceived 
it tô Be included rime\^ater; it being an alkaline solution. If, then, 
iri the patehtee's thought, the process o,f the patent was limited to a 
particular class of alkaline solutions, the intent to so limit arose sub- 
séquent to the first application. This application was rejected on the 
ground that surface treatment of wood with an alkaline solution was 
ndt new, referring to Dick's Encyclopedia and Britton on Dry Rot, 
and oh the further ground that, if it were, the différence between sur-» 
façç treatment and deeper treatment was simply a différence of de- 
gree.' And on the second and final rejection of January 7, 1902, the 
exfimirier adhered to his position that the treatment of the surface 
"vfith. an alkaline solution" was old. He said: 

"Dick No. 6,201 shows the treatment of the surface of the wood with au al- 
kaline solution, 'pearl ash or soda in luke warm water, àddihg a little lluie to 
it and wash the inside of ;the vessel well with the solution.' The liniewater 
of Britton, p. 122, is an alkaline solution used for the same pnrpose that ap- 
plleant uses It— 'to correct the acid.' Page 154 shows the very alkali used— 
carbonate of soda." 

Hère it is distinctly stated that limewâter is an alkaline solution, 
and hence covered by the process for which a patent was sought. 
When the staterhent accompanying the tender of thfe amendment on 
March 24, 1902, was made, the applicant had before him the reasons 
thus given for rejecting the application, and he undertook therein to 
raeet them. He disposed of the Dick référence, claiming that the 
process there referred to was for removing the disagreeable taste 
f rom ttew wooden vessels, and had nothing whatever to do with pre- 
venting sap stain. Britton on Dry Rot was dealt With in this way : 

"In Britton on Dry Rot, the objeet sought .is to prevent wasting away of 
the tlssues or fibres of the wood, and there is no évidence that Britton knew 
of thé liimbermen's problem of sap stainlng or discoloration which depreclate 
the value of the lumher for manufacture and sales. Cértainly Britton had 
not my Idea in mlnd at ail. Further, he speaks of imprégnation which I do 
not claim, and which would with my invention defeat the objeet sought for. 
This disposes of ejrtracts froni Britton, pp. 122, 154." 

The idea of the examiner that limewâter was an alkaline solution, 
and hence was within the process of the desired patent, was not com- 
batted. It was accepted as trUe. The référence was denied pertinency 
solely on the ground that the use of limewâter therein mentioned was 
not for the purpose of preventing sap stain, but decay and the treat- 
ment with it was deeper than a mère surface treatmeht. It is in this 
same document that ocçurs the other statement relied on by appellant 
as negativing that the patent in suit was intended to include limewâter. 
In consjdering its eflfect, it should be noted that this stàjtement is made 
■during the pendency of the first application, the process of which cov- 
ered broadly any alkaline solution, and the spécification in which 
cdntained none of the: limitihg words of the spécification of the patent 
in suit relied on arid heretofore considered, and in the same document 
in which we hâve the évidence just referred to which shows beyond 
question that the process inc'luded limewâter. 
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That statement is in thèse words : 

"In common with others who hâve sought to solve this problem, I hâve 
tried lime solutions, sait solutions, warm water, steam, etc., ail of which were 
uncertain and erratlc." 

If this were ail in this connection, it might be difficult to reconcile 
this statement with the idea that the applicant intended to include 
limewater in his process as shown by the strong considérations re- 
ferred to. But it is net ail. The matter is' cleared up by the imme- 
diately following sentence in which he sets forth just how he had 
theretofore tried lime solutions. It is as follows : 

"The lime and sait solutlohs, hot water, etc., hâve ahvays been used in large 
quantities, elther being jpoured upon the lumber or the lurùber boing immersed 
In the lime or sait solution or water for a long time, with the idea of thor- 
ough saturation ; while in my process an essential point is to treat the sur- 
face only which I accoraplish by rapid dipping." 

This shows that he regarded his use of lime solutions not an antici- 
pation of his desired patent, though it covered them, because his use 
thereof had not been on the surface only, an essential feature of his 
process, but "with the idea of thorough saturation." It was not an 
anticipation on thê same ground that the référence to limewater by 
Britton on J)ry Rot was not. It was a deeper treatment than a mère 
surface treatment. The statement relied on, therefore, is not incon- 
sistent with the application or other statements in the document in 
which it occurs. 

The amendment tendered, which this document containing this 
statement accompanied, was the substitution of another claim for that 
in the spécification of the first application. It is in thèse words: 

"The process of treatlng undressed lumber to prevent sap staining consist- 
ing in merely dipping the wood in a weak alkaline solution whereby the solu- 
tion is caused to penetrate only that surface depth which is planed off by 
the usual dressing of the wood." 

In the reqtiest itself, the applicant made it plain that what he re- 
garded was the novel feature of his process was the surface treat- 
ment for the purpose of preventing sap stain ; i. e., it contained two élé- 
ments — extent of treatment and purpose of treatment. The solution 
called for was any alkaline solution, and there was no novelty in this 
feature of the process. He said : 

"The examiner bas nOt cited any patent to show the surface treatment of 
undressed lumber in order to prevent sap stains, and, being a pioneer in this 
art, the appllcant's application should be accorded that treatment which is 
usually given in cases preseuting pioneer improvemeuts." 

The conclusion must be, then, that the fîrst application covered lime- 
water. There is no escaping it. 

Then cornes the second application. The spécification presented then 
was substantially as it is in the patent in suit. It contained the first 
of the two statements relied on by appellant heretofore commented on. 
The rejection of the ekaminer was based on substantially the same 
grounds as before. Dick's Encyclopedia and Britton on Dry Rot were 
again referred to as afïecting the novelty of the patent. In addition, 
référence was made to three patents, to wit, No. 877 to Ringgold and 
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Earle, August 6, 1838; No. 106,63S to Sheldon, August 12, 1870 ; and 
Np. 373,861 to toomis, March 13, 1883. Thèse three patents were re- 
ferred to as justif ying this statemeht : 
"TEe use of alkalies to prevent mold and to préserve tlmber is old." 

The substance called for in the Ringgold and Earle patent was 
"strong limewater," that in the Sheldon patent was "caustic lye," and 
that in the Loomis patent was a mixture of "limewater, caustic am- 
monia andsal soda." The examiner, therefore, classed limewater with 
members of that subclass of alkaline solutions to which appellant 
would limit thç patent, and named them ail "alkalies." His position 
in this connection again was that limewater was an alkaline solution, 
and hence was within the process called for by the patent. How, 
then, did the âpplicant meet this position ? By claiming that limewater 
was not within the patent ? No. He met it as bef ore by claiming that 
ail former treatments of wood involved more than the surface, and 
that, therefore, they were not anticipations of his process. He said 
nothing until March 12, 1903, at the time he filed the amendment of 
that date. He then said : 

"It la belleved that the treatment of lumber to neutralize the sap at the sur- 
face only thereof Is clearly patentable over the art which contemplâtes the 
complète saturation of wood and the destruction of its vitality." 

And again he then said : 

"It is submltted that there Is absolutely nothing disclosed in this record 
whlcfi even remotely suggests the neutrallzatlon of the surface sap only of 
undressed lumber to prevent surface stalnlng and to préserve the vitality of 
that part of the lumber which remains after the ordinary dressing thereof." 

It will be noted that it is "the sap at the surface only" or "the sur- 
face sap only" that is neutralized by his process. 

His response to the Ringgold and Earle patent référence was that it 
contemplated "the removal of the sap and occupation of its place by 
preservative substance." He said : 

"There is complète saturation and neeessarily a correction of the entlre 
body of sap." 

Not a Word is said about limewater "the preservative substance" of 
the patent not being an alkaline solution, and hence not within his 
process. And impliedly the last quotation shows that in his thought 
his process did not involve "correction of the entire body of sap," but 
only as put in the former ones the "surface sap." 

His référence to the Sheldon and Loomis patent références was sub- 
stantially the sameas that to the Ringgold and Earle patent référence. 
This clear indication that in the thought of the âpplicant limewater 
was within his process comes after in order of time the statements re- 
lied on by âpplicant as showing that limewater was not within it. 
Both are now behind us. It cannot be urged, therefore, that either 
or both of them indicate an altération after this in his thought by 
which limewater was excluded from his process. And it is plain that 
at no time was it his thought that limewater was not within it not- 
withstanding thèse statements. He could not hâve intended to indicate 
thereby that it was not within his process. That such was the case is 
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further confirmed by what was said on the appeal before the board 
of examiners. The examiner's statement on the appeal Usted the ref- 
rénées which he had made in the course of the proceedings before 
him and in addition referred to the British patent No. 1552 issued in 
1879 to De La Sala, the process of which called for a "solution of pot- 
ash or other alkali." He said generally that they described "the 
treatment of wood by saturation with alkali to a greater or less de- 
gree and then subséquent drying." The ground of his décision he 
puts thus : 

"At the most his process dlffers only in that it is a partial carrying out of 
the process dlsclosed iu the références. It is an incomplète saturation differ- 
ing from the ordinary process o£ saturation merely in degree." 

The brief filed on behalf of the appellant dealt with this position 
and thèse références. Therein his discovery was set forth in this lan- 
guage : 

"It has remained for this appellant to dlscover that the rapldly dipplng 
the undressed luinber as it cornes from the saw, In a weak alkaline solution, 
preferably sodium bicarbonate, the sap exposed at the surface of the cellular 
structure is neutralized or corrected, and that the lumber is thus protected 
with a protective skln or surface layer formed of the neutralized sap and 
the neutralizlng agent in eombination. This protective skin or layer protects 
the sap upon the interior of the board from contact with the air, thus prevent- 
Ing fermentation thereof, which would otherwise resuit in the staining of the 
stock. Oreat stress is laid upon the rapid dipping of the undressed wood into 
the alkaline solution because it is only by this rapid manipulation that the 
protective skln or surface layer is confined to the inconsiderable depth which 
insures Its complète removal when the lumber Is dressed by planing in the 
usual manner. Attention Is partlcularly directed to the faet that, by the prac- 
tice of tSis process, the lumber is provided with a protective envelope which, 
while absolutely preventlng the détérioration of the stock, Is entlrely elimi- 
nated when the lumber is dressed, leaving a dressed board in its natural con- 
dition totally devold of any artificial preservative agents and of absolutely 
high grade. In other words, the practice of the process merely produces a 
protective skin or layer which closes the openings of the pores or cells of the 
wood with a neutral substance, which, while absolutely preventlng sap stain- 
ing, does not otherwise affect that portion of the wood which remains as clear 
high grade lumber when the surface coating or layer is planed ofC by the us- 
ual dressing of the board." 

He disposes of the prior art by claiming that it ail involved a deeper 
treatment than of the surface only and none of it was for the purpose 
of preventlng sap stain. It is important to refer hère to his manner of 
dealing with the Ringgold and Earle patent, the process of which 
called for limewater and that only, which it was claimed was not in-^ 
tended to be within the process of the patent. He said : 

"Certainly the practice of Ringgold's process would tend to prevent sap 
staining, but the lumber would be absolutely useless for practical purposes. 
The removal of the sap makes the lumber entlrely dead, and It is clear that 
the very essence of the applieant's invention, to wit, the rapid dipping of the 
wood which results in the production of an absolutely natural clear high 
grade board after dressing, is absolutely absent. It was known many years 
before 1838, the date of Ringgold's patent, that wood could be preserved by 
totally impregnating it vs'ith preservative substances, and, while this knowl- 
edge was of use in producing fireproofing material, It was of absolutely no 
use In the solution of the problem confrontlng the lumber Industry, the pro- 
duction of an unstained natural board from an undressed sap, after the latter 
had been stored in open piles for montbs or perhaps years." 
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Hère; agaiii, wé find an entire absence df any daim that limewater 
was ndt isateh an alkaline solution as was called for: by the process of 
the pàtent^^'iivfhich would hâve been a'sufficient answer to it. Instead, 
it was assumêd that limewater was suGh an alkaline solution, and it 
was .urged that the référence was not pertinent becaitse thère was a 
more prolonged application of it to the lumber, and it was not applied 
for the purpose of. preventing sap stain. This brief contains the pat- 
entee's last stateitierit before the Patent Office Concêrning his process. 
The board of examiners reversed the exarainer's décision on this 
ground,: 

"None of th^ références dtêd descrlTbes a process intended or adapted to per- 
form the appellant's ptirposés." 

it'iscle^r, fhen, frorii the procèedirigs in the Patent Office that lime- 
water- was intended tô be within thé process of clairri 1 of the patent 
in suit if the matter was otherwise uncertain. And it must be ac- 
ceptéd as! the patentée viewed it that the novelty of that claim was 
nôt'inthç use of ariy particiilar alkaline solution, but ip the use of any 
§.ucb solution for the purpose of preventing sap stain, ;and in limiting 
the treàtment to the surface by a rapid application of the solution 
thereto. ' This being so, hë did nôt Hmit his claim in the matter of the 
alkalffife sblutiori used, but took in every sucH solution. ,In so doing he 
,ma,de liis'i claim too broad.; For many years prior' tohis application 
limewater,: an alkaline solution, had been in public use for this very 
puppoi^Vàndi in Such use thereof it had been applied rapidly to the 
timber ■ and the treatméiit thereof hâdbeefl limited to ils surface, and 
it càriiipf j be isaid that^it was then, an ^bandoned- ejiperiment. The 
invention^ if such it be^ was therefore not new, and the claim must be 
held void on this ground. With it must go the second claim, also, as 
in the conception oftlie patentée lirrièwater was the eqtiîvalent of the 
.spécifie;, alkaline solution called for thereby. The limewater process 
was atii anticipation thereof as well as df the first claim. 

Having Teached the conclusion that the patent is void for want of 
novelty, there is no occasion to détermine whether it was lacking in 
invention, the ground upon which the lower court held it to be in- 
valid.: The question df invention as well as that of novelty requires 
a considération of the prior art. 

The prior art discldsed this limewater use. It alsodisclosed in earl- 
ier patents processes calling for thé'use of the identical alkaline solu- 
tions to which the appèWant Wôuld limit the patent, éuch use not being 
to prevent sap stain, but to pfevent decay. Some of the patents mak- 
ing such disclosures were referred to by the examiner, being those 
which We bave mentionéd in our adcdijnt of the prpceedings in the 
Patent Office. Ovçr à dozen other patents bave been cited herein and 
werë'relied on by the lower court as çalling for substantially the same 
ûse.f The différence bètween the' use of limewater and that of the 
sodium bicarbonate solution is one of dégree. A given quantity of the 
- Iatteif.ha,ç,more''alkalinity';than the sawé quantity of the former. When 
applied, therefore^toi the; lumber, it will bave greatér alkaline effect. 
It has more alkali in solution, so that, after the water bas evaporated 
from that portion adheririgto thë lumber, the deposit left will hâve 
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greater alkalinity and will remain there for a longer period. And, so 
long as it remains, it will not lose its alkalinity, whereas what is lef t 
f rom the other may. 

The différence between the use of the identical alkaline solutions to 
which appellant would limit the patent in suit called for in the earlier 
patents and between the use thereof called for by that patent was to a 
certain extent différence in degree also. In the earlier patents the 
treatment was deeper than the surface, secured by a prolonged appli- 
cation. In the patent in suit it was limited to the surface, secured by 
a rapid application. This différence was due to the fact that the agents 
of decay in the one case had to be met during the life of the lumber, 
whereas the agents of sap stain in the other case had to be met during 
the seasoning period of 60 days, and no longer. But this was not the 
sole différence between thèse two uses. There was a différence in the 
purpose for which the use was made. In the one case it was to pré- 
vent decay; in the other to prevent sap stainl It was on this ground 
that the board of examiners reversed the examiner. If we look at 
the ultimate purposes of the two uses, there is more room for saying 
that the two purposes are not the same or analogous than if we look 
at the primary purposes thereof. The ultimate purposes are to pre- 
vent decay and to prevent sap stain. The primary purposes are to 
combat, in the one case, the agents of decay; in the other, the agents 
of sap stain. The agents of sap stain as we hâve seen are a certain 
species of fungus. The agents of decay are, in part at least, and some 
of the earlier patents so recognized it, also certain species of fungus. 
The species of fungus in the two cases may be différent, but otherwise 
it is quite difficult to see any différence in the primary purposes of the 
two uses. In this connection it should be noted that one of the ex- 
perts in the case belonging to the Bureau of Plant Industry of the 
United States Department of Agriculture and in charge of the investi- 
gation of the diseases of trees and lumber testified that he always con- 
sidered the action of the blue fungus as a preliminary stage of decay. 

Though we do not find ail the éléments of the patent in suit limiting 
it to the alkaline solutions to which appellant would confine it in the 
Umewater use, or in the use called for by the processes of the earlier 
patents, treating thèse two uges separately, exactiy as they are to be 
found in that process, yet, if we treat the prior art as a whole, we do 
find ail the éléments of the process of the patent in suit in the prior 
art. In the Umewater use there is the surface treatment secured by 
rapid application to prevent sap stain and in the use called for by the 
processes of the earlier patents are the same alkaline solutions. 

The ground upon which the lower court held the patent in suit 
to be lacking in invention was that the sole différence between it and 
the prior art was one of degree only, except in so far as there was 
a différence in purpose between it and the earlier patents, and there 
though the purposes différed they were analogous. It applied to this 
case the doctrine that where the différence between the old and the 
néw is one of degree merely, or where the différence is in purpose but 
the purposes are analogous, ordinary reasoning and not invention is 
involved. And it cited in support of its position the followng au- 
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thoritiès: 'Ahsonia Brass & Copper Co. v. Electrîcal Supply Co., 144 
U. S. 11, 12 Sup. Ct. 601, B6 L. Ed. 327; Leggett v. Standard Oil Co., 
149 U. S. 287, 13 Sup. Ct. 902, 37 L. Ed. 737; Thompson-Hunter Elec. 
Co. V. Nassau Elec. Co. (C. C.) 98 Fed. 105 ; Lauman v. Urschel Eime 
Co., 136 Fed. 193, 69 C. C. A. 206; Walker on Patents (4th Ed.) §§ 
28, 31, 

An attack is made hère on the application of this doctrine to this 
case. But for the reason stated we do not find it necessary to deal 
with it. 

The decrees of the lower court are affirmed. 



HIGHIjANI) GI/ASS co. t. SCHMERTZ WIRE GLASS co. et ai. 

(Circuit Court of Appeals, Third Circuit February 16, 1910. Supplemental 
Opinion, June 8, 1910.) 

No. 91 (1,311). 

1. Patents (§ 174*) — Iwfeinqembnt— Peooess and Mbchanism fob Makino 

WlEE Glass. 

ïhe Scliniertz reissue patent, No. 12,443 (original No. 791,216), for an 
apparatus and proeess for manufacturing wire glass, is for an Improve- 
ment on Oie so-called "European" pr two-sheet method of maklng wlrd 
glass, and conslsts in the simultaîieity of laying the wire and rolling the 
first sheet and the close and progressive following of the second roll cast- 
ing the second sheet on top thèreof. This quickening of the whole opéra- 
tion produces a better welding of ;the two sheets and an improved resuit, 
but the claims, being for an Improvement only In the respect stated, must 
be limited to the simultaneity of the particular methqd and the partlcu- 
lar mechanical means for practicing it described in the spécification, and 
cannot be broadëned to include other methods or means for accomplish- 
Ing the same resuit. As so construed and limited, hcld not Infringed. 

[Ed. Note. — For other cases, eee Patents, Cent. Dig. § 249 ; Dec. Dig. | 
174.*] 

2. Courts (§ 407*)— Appeal fbom Inteblocutoet Decbke Gbanting Injuno- 

TiON, IN Patent Cause— Scope. ■ 

Where an Interlocutory decree In a suit for infringement of a patent 
àdjudgës the patent valld and infringed, awards an Injunction, and di- 
rects an accountlng under Act March 3, 1891, c. 617, § 7, 26 Stat. 828 (U. 
S. Cpmp. ,St. 1901, p. 550), authorlzing an appeal from, an order or decree 
granting or contlnuing an injunction, an' appeal may be taken from the 
whole Of such decree. and the Circuit Court of Appeals bas authority to 
consider and décide the case où the ilierits, not only with respect to the 
patent infringement of which was enjoined, but also as to another, In- 
fringement of which was chargea but not determined by the lower courtr 
and may render or direct a final decree dismissing the biH as to both. 

[Ed. îlôtè.— For other cases, see Courts, Cent. Dig. S 1100; Dec. Dig. 
I 407.*]' . ^ 

3. Patents (§ 328*)— Infeingembnt— Pbocess and Mechanism toe Makin» 

,Wibe Gx,ASè'.- 

■ i?he SchJnertz patent, No. 791,217, for an apparatua and process for 
manufacturing wire glass, çpnstrued, and held not Infringed. 

Appeal fifopî the Circuit [Court of the United States for the Western 
District of î'eansylyania. , . 

*Forotb*r c«s«s 'se« à«m* topic £ i iruiisitit in D*c. & Am. Dlgs. 1907 to date, & Rep'lr Indexe» 
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Suit in equity by the Schmertz Wire Glass Company and the Missis- 
sippi Wire Glass Company against the Highland Glass Company. De- 
cree for complainants, and défendant appeals. Reversed. 

The following is the opinion of the Circuit Court, by Buffington, 
Circuit Judge': 

This is a blll in equity ffled by the Sctimertz Wire Glass Company and the 
Mississippi Wire Glass Company against the Highland Glass Company. It 
charges infringement of clalms 1, 2, 6, and 7 of Schmertz's reissue patent No. 
12.443 of January 30, 1906 (original patent JSFo. 791.216 of May 30, 1905). and 
claims 1, 2, 3, and 4 of same patent No. 791,217 of May 30, 1905. The dé- 
fenses are invalidity of both patents and noninfriugement. Thèse patent» 
hâve been before thls court in several cases and their validity decreed. As 
a discussion of the art and the question^ afCecting the validity of the patents 
Is reported in the opinion of thls court at 168 Fed. 73, we refrain from re- 
stating the same in thls case and content ourseives wlth makuig such opin- 
ion part hereof by référence. Slnce the flling thereof thèse patents were be- 
fore the Circuit Court of the Northern District of Illinois, and in an opinion 
reported in 178 Fed. 977, Judge Sanborn stated they hâve been considered 
by thls court and "the patents held valid and meritorious. With this con- 
clusion I agrée." We will therefore in the présent case dispose of the validity 
of the patents on our opinion already filed and confine ourseives to the ques- 
tion of Infringement On ithis question the respondent plants itself on the 
proposition that its process— vrhich to aid In référence we call the Highland 
process — is what bas been called through ail this litigation the Eîuropean pro- 
cess. Following thls leading, we will in this opinion confine ourseives to two 
propositions, namely: First, that the Highland process is not the Etiropean 
process ; and, secondly, that the Highland process is the process of Schmertz. 

To détermine what a particular process really Is, two things must be con- 
sidered and ascertained: First, the process means; and, second, the process 
product. In the former case we ascertained, after a full examination, thèse 
features of the European process and such process means and process product 
are thus described: "Through this protracted litigation we bave seen no rea- 
son to change the view we took of Schmertz's process when it flrst came be- 
fore us in Schmertz V. Appert (C. C.) 144 Fed. 117, where we said: 'Appert and 
Schmertz seem to have been working at substantially the same period in de- 
veloping the wire glass process ; the former In France and the latter in Amer- 
ica. It related to casting rough plate glass for skylight and other purposes, 
having a wire mesh embedded in the center. This had been done by what is 
known as the "Eiuropean method," which consisted in flrst casting the lower 
part of the plate, then placing the wire mesh upon it, then casting the upper 
part thereon. The difflculty with that process was that the plate when flnish- 
ed consisted of two separate strata, the lower of which had so far congealed 
or solidified before the upper half was cast that the two would not unité and 
form a homogeneous whole. The resuit was they separated and split.' " This 
in brief space, Is the European process. The means were such that the lower 
half "had so far congealed or solidified before the upper half was cast that 
the two wôuld not unité and form a homogeneous whole." The product was 
such that the parts "separated and split." The reason for thls is quite plain. 
Within a short space of time after molten glass Is poured and rolled, there 
forms upon it a glazed or congealed surface. This is known as its "skin." 
When once the "skin" is formed, it fixes, so to speak, the individuality of the 
plate. If thereafter another mass of molten glass is poured upon the "skin- 
ned" surface of the flrst while the two may be pressed and indeed welded to- 
gether, tîjey do not unité so as to form a homogeneous whole. This was what 
the Bïijropean or sandwich method of maklng wire glass was. The sandwich 
consisted of an upper and lower layer, so separated by a congealed skin or 
skin$ that In effect they remained two layers. This was the Euroi)eàn pro- 
cess as worked, and this was ail its users developed. 

So ipuçh for the means used in the process. As to Its product, the effect 
of the honhomogeneity of the sandwich make-up was such that when the plate 
was subjçcted to the beat variations Incident to annealing, the two skin sepa- 

178 F,— 60 
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rated sectlohs asseited their Individuallty in the différent stress and straliî in- 
cident to glass and under sufli stress and strain fractured. Tlils is wpll stated 
by Ijeon Appert, an experienced French glàss manufacturer, who in tlie spéci- 
fications of hls American i>atent, No. 608,096, sald: "The importance and value 
for varlous purposes of gJass reinfoircedby a metallic trelUs of network em- 
bodied tiberein are well understood and need not hère be set. forth. It lias 
therefore been very désirable to discover a process whlch, whlle admitting of 
the pi'oidUdtion of such articles under conditions analogous to those atteuding 
the manufacture of ordinary wire glass,: and epnsequeutiy at a moderate priée, 
would préserve ail the essential qualltles of llmpidlty and transparency of the 
glaès Wlthout reducing résistance or Increasing its fragllity. Attempts in this 
direction were made in 1886, when it was proposed to place a metallic trellis 
or network bëtween two glass plates and unité the latter. ïhat attempt. 
however, yf*as unsuccessful; as the product possessed nelther holnogeneity nor 
L-ohe^on." • 

It will thus be seeii thàt the European' proCess never proVed practical or 
coftimerciaii that it left no Impress on the art, and neither in earlier nor later 
timès Wka'it ptactlcally worked. It Is true it was experimentëd on for years 
and wâs'tcnaèiously clung to by those who scrught to solve the problem of mak- 
iii'g Mrç glass, for it seemed thé natural and simple way to do so. To this 
we reîétréd in the oplnioù cited, saying: "Now, the first thought in connec- 
tion wïtht'ttiis iart Is that, when ithe idea of maklng glass is onoe suggested, 
the mânlatâcrfure must be very simple. In other words, that the inventive 
thought, if one esists, conslsts iil the conception of wire glass.: Castlng tables, 
and ïolléré'fôr smoothing glass are old. Thé castlng of sheéts it rough glass 
is obyiously slinple and grlndlhg and polishlng a developed process. What. 
then, moté simple than tô cast asheet, then lay a net of wire netting upon it 
and on thç two pour and càst à second sheet? Aiid that such should be the 
flrst impression Is quité njitttral, for this was the idea and practice of the 
wholè glà^a art, and it found eX&ressloli in the patent development of three 
îorèlgn cijnintrles and in thé nàme, 'Eurbpean process.' But expérience, as we 
shall sèe, prôved thàt this seemlagly feimple method did not and eould not 
prodùcè %lre glass, and that ëven rough wire glass was only a hoped-for prod- 
uct." ïndeed, the European process was c6nsidered by the Circuit Court of 
Appeals of the Blghth Circuit iii Streator v. Wire GlasS Company, S>7 Fed. 
950, 38. C; C. A. 573, and, speaking of it in connection wlth the Shuman pro- 
cess (a later development), Mr. Justice Brown sàid: "The Shïlman patent was 
évidently the flrst practical method of making wire glass." And Judge Jenkins 
In a coneùrring opinion, sald: "Others * * ♦ had concelved the thought 
of wire glass and provided certain mearis for the manufacture ; but they 
iiever achléved success, prpointed ont any practical meanâ for its accom- 
pllshment, Tiiere was no wire glass in Use or upon the màrket, elther lu 
Europe or in this country, wbien Shuman obtàlned his patent." Thèse Judlcial 
flMings that the prier wlr'e glaSs art; which included the Burojman or sand- 
wich procès, was simply théoi-y, produced né practical resuit and put no wire 
glass in use oir on the rriàrket, simply embodied in judlcial opinion, the estl- 
niàte of the commerciar wo jld as wlll fuHy appear by reïérètice to the cita- 
tions from the proceédlngs of the Franklin Institute of Philadélphia, extracts 
f roin the Iront Age, the Sclentt'flc American, thei Paris Revue Industrielle, the 
Ehcyclopedia Brittahica, and' tlie Wonders of Modem Méchanism, clted In our 
prior opinion; ' ■ ■ ^- ' 

Thé European process therefore belng a failure, it is. clear that the High- 
land process, wliiçh,' in direct antithesig, produces a plaie which "when flu- 
îshéd ^dld hbt)' coisist of two separate'stTata, the lower pÏTy-hiCh had (not) so 
far'congeàléd or solidlfled toefore the uppér half was çast that the two would 
^nstead of would not) unité, and form\a hothogeneoiis.'Whiolé," and "the re- 
.çiiitiwas thit it'dld;_ (not), sépara te or split"— is not the European process. 
tndéed, Itkoes wiïhoutAf^ïhent that tWo Such i-adically" différent results 
Spring froial' radlcaliy différent movlng ealises. ïheorctically the Highîand 
and the Eufpj^iean jirocesses to a degree rMeinble éach othei', as ïndeed ail pro- 
cesses of makiïig wire gia.ss must ex; néréssltate reseinble eaeh' other, in that 
at sometitné.difitn'g.'tinj' One of such prpcessés tbi-ee différent factors are pro- 
vided, vlz., an iipp«f and Ipwer layer of glass and an intermediàte layer of 
wire ; but in the methed of unltlng thèse factprs there la in thé Hlgtalaud and 
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European processes, in spite of formai resemblances, the fundamental and vital 
différence between success and failure, and this unquestioned f act of failure In 
the European and success in the Highland practice results so far as the glass 
is coneerned from the fact of plate homogeneity, which is the case in the 
Highland plate, and nonhomogeneity, which is the fact in the Euroijean plate. 
And the plate homogeneity in the Highland practice results from the simul- 
tanelty of the steps of such practice. 

Now, let there be no misunderstanding or word quibbllng in this vital and 
essential feature of this case. When the worde "simultaneous," "synchron- 
ism," and "simultaneity" are used in connection with an opération which con- 
sista of casting and roUing two large sectltms of molten glass and introdueing 
a web of fragile wire between, it is physically clear that thèse three opéra- 
tions cannot be literally and absolutely simultaneous. It is therefore mani- 
fest that when we refer to such a séries of opérations as simultaneous, or 
when the Patent Office defines theni as simultaneous, we and they are not lit- 
erally aecurate for acts are only literally, absolutely simultaneous when they 
ail happen at the same précise instant, but the acts in making wlre glass 
are, as stated In our opinion, of a "praetlcally synchronous or simultaneous 
charaeter." In gettlng to the gist of a patent, what was really disolosed, 
and what the Office meant to protect, we niust go beyond the llterature 
of dletionary définitions and from the context, from the failure of the prior 
art, and the suceessful device or process disclosed, ascertain the actual mean- 
ing of words used to describe what was invented. For words must be treated 
as agencies to find, not to lose the novel, practical, useful device or pro- 
cess given to the publie. And In that connection we refer to Blair v. Jean- 
nette (G. C.) 161 Fed. 355; Manville v. Excelsior ÎVeedle Co., 167 Fed. .53», 93 
C. G. A. 216; Malignani v. Germania Go. (C. C.) 169 FM. 299; and Fuller- 
ton V. Anderson, 166 Fed. 443, 92 C. C. A. 29.-r— where it was held that the 
Word "immediately," in a daim "Immediately plunging the nuts into the solu- 
tion," was answered by plunging theux within 20 minutes ; the court saying: 
"The force of thèse 'considérations becomes apparent when it is considered 
that in the actual opération of the appellee's invention it is not practicable 
to plunge the nuts into the bleachlng solution at the very instant of the ad- 
dition of the acid. Bven If the protection of the patent is to be limitert to 
coïncident Immersion, the intérim should receive a reasonable interprétation, 
and should be held to mean an immersion of the nuts in the bleachlng solu- 
tion praetlcally at the time when the acid is added and whlle it continues to 
accomplish the resuit of releasing the uascent chlorin. It is shown in évi- 
dence that acetic acid accomplished that resuit for a period of 20 minutes, 
dUring which time. in the practical opération- of the process, crates of nuts 
are consecutively dipped and allowed to remain for the space of a few seconds. 
Any immersion of the nuts during the space of time during which that reac- 
tion is taking place, It is reasonable to say, is an immersion coïncident with 
the addition of the acid." 

Now, when this large record Is boiled down to the crucial point, It will be 
seen that the vital point in making a single plate from two pours is, so far 
as the glass Is c-oncerned, simultaneity of opération. Time is of the essence 
of the opération. And synchronism, prac-tical simultaneity is the life whieli 
the Highland process has imparted to lifeless. fruitless European proces.s. 
And if the reasoulng of the last case we bave clted be correct — and we hold 
it is — that in case of a simple immersion bath which reauired no delay in 
givlng, the term "immédiate" was answered by 20 minutes because during 
that time the results disclosed by the patent could be obtaiued. what shail 
be said of the contention that in a complicated opération, involving the han- 
dllng of great pots of molten glass and délicate webs of fragile wire, the 
space of 15 to 18 — not minutes but seconds — niakes the process nonslmultane- 
ous. In making a two-roU plate, time is measured, not by the seconds used, 
but by the effect of time on tbe molten glass in forming a skiu. The noces- 
sity of forestalllng by seconds this skin formation is incidentally under the 
terms "sllghtly quicker than nature" and "before the bottom shall become stifi' 
a shade too soon," but ail the more forclbly testified to in a letter by one of re- 
spondent's offieers to his counsel, wherein he strikes the crux of the opération 
of making a homogeneous plate by a two-pour rolling in saying: "You ap- 



■948 178 FEDERAL reporter/ 



preeiàte we are working ia seconds of tlme, and tliings must <be doue to a 
nleety to accomplish good results." Nowj In this Hlghland praetice, we liave 
the almost Incredible resuit that in from 14 to 18 seconds there Is a eoni- 
pleted opération of workmen pouring a great mass of molten glass on a cast- 
ing table, mechanlcally advancing a highly heated roller over it, following thls 
by a sêCohd roller on whleh a wire trellls is laid, of gettlng the wire web ont 
of the way of a second pour and passing over it a third roller. That tUis 
opèratlctti of maklng a flnished plate is completed in that tlme shovvs a rapid- 
ity of séquence that we think Is aptly described as simultaneouSj and that it 
is practlealsimultaneity is, we thlnk, conceded vlrtually by the fact that the 
praetice «juld be still speeded highei*, but that would bring It Infringlngly near 
a literal Simultanelty. Indeedi'that the several steps are virtually and func- 
tionally synehronous is shown by the fact that no time intervenes between 
the steps in which the glass of the lower section can congeal, skln, or bocome 
«tiff, as it did in the European proeess, and prevent the formation of a homo- 
geneous whole. Such instantaneous rapidity of séquence haa no prototype in 
the Eîuropean proeess. It Is simply not found, taught, or practiced in it, and 
we are Éherefore fully Justifled in saying the Hlghland praetice is not the Eu- 
ropean proeess. And the reason why it is not is because it lias simultanelty 
and because It has simultanelty it gets homogenelty of produet. 

The Slghlahd Company therefore not belng able to shleld itself as a mère 
user of the European proeess, it remains to conslder whether it has appropri- 
ated the proeess of the Schmertz patents. In view of the diseiission In our 
prior opinion of that proeess and of its création of the commercial wire plate 
Industry, we refrain f rom a répétition thereof and simply restate theref rom 
our conclusion. We there said: "The length of this opinion preeludes a state- 
ment In détail of the beneflts arlslng from the Introduction of this new article 
(wire plate) which our reading of the entire record has diselosed. An exami- 
nation of the prior art in the record has further satlsfled us that Sdimertz flrst 
dlsclosed the proeess and apparatus by which the remarkable development of 
•wire giass plate came about. The efiCectlve feature of Schmertz's proeess is 
the practically synehronous or slmultaneoûs eharacter of hls difCerently re- 
cessed two-roU, two-sheet proeess, eoupled wlth a successful wire feed. Molten 
glass responds very quickly to changes In beat conditions, and such changes 
render impossible results which might hâve been obtained an instant before. 
* * * Schmertz obtained his produet by an apparatus adapted. to efCectu- 
ate such a synehronous proeess and a perfeet feed, and a study of the various 
patents satlsfies us that none of the various prior patentées diselosed In the 
maklng of wire glass the necessity of simultaneous treatment, which in con- 
nection, be it observed, with suitable mechanlsm to effectuate both it and a 
perfeet feed, made Schmertz's proeess successful. Thèse essential features 
In eomblnation are lacking In the alleged anticipation." 

Now to us it Is clear that the Hlghland praetice has appropria ted the 
Schmertz proeess. The flrst claim of reLssue No. 12,443 is "the proeess of 
maklng glass sheets with wire inclosed therein, conslsting in simultaneously 
forming a layer of glass and Introdueing wire thereto and completing the 
sheet by forming another layer upon the flrst layer of glass ; the proeess be- 
ing carried on progresslvely." Now the Schmertz proeess is simultaneous 
and progressive. So also is the Hlghland. Indeed, It relatively more closely 
approxlmates llteral simultanelty than Schmertz's, in that the whole Hlgh- 
land opération Is fiulshed in a shorter time than that in which Schmertz 
showed a practical means of operatiug his proeess and whleh the Patent OfRce 
described by the word "simultaneous." It is also fuuetionally simultaneous, 
in that It efCects homogenelty which, up to this time, has only been obtained 
by the simultanelty of the Schmertz proeess. It is, however, contended that 
the Hlghland praetice simply appUes modem mechanlsm to the European 
proeess, and it is argued that this the respondents are flrst to do. Passing by 
the fact that a continuons tank furnace, an overhead trolley System for glass 
haulage, and roU driving by clutch attachment, hâve ail corne into the glasa 
art eomparatively lately, and were not ini use when the European proeess waa 
the attempted way to make wire glass, it suQlces to say that such reasonlng 
would nulllfy every patent. While it is true the respondents are perfectly 
fi-ee to praetice the European proeess, and whlle theyare perfectly free to use 
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their own meehanical appllances, they are not free to use those éléments, or 
any other, In working the process of Schmertz's claims. Thèse they hâve 
done and hâve infrlnged the claims charged of Schmertz's reissue patent. 

As this détermination of thèse primary underlyiug questions of process suf- 
flces to warrant making final the Injunction heretofore granted in this case, 
we are not impelled to lengthen this opinion by a discussion of the claims of 
the other patent as a hasls of a decree. 

A decree may therefore be drawn in which both patents as to the claims 
Involved be adjudged valid, and that the four claims on the reissue patent are 
infringed, and such Infringement be enjoined. 

Charles Neave and William G. McKnight, for appellant. 
Arthur J. Baldwin, William L. Pierce, and Drury W. Cooper, for 
appellees. 

Before GRAY and LANNING, Circuit Judges, and McPHER- 
SON, District Judge. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
court below in a suit in equity, in which the Schmertz Wire Glass 
Company and the Mississippi Wire Glass Company were complain- 
ants, and the Highland Glass Company, the appellant, was défendant. 

The suit is based upon the infringement charged in the bill upon 
claims 1, 2, 6, and 7 of the Schmertz reissue patent No. 12,443, dated 
January 30, 1906 (original patent No. 791,216, dated May 30, 1905), 
and claims 1, 2, 3, and 4 of Schmertz patent No. 791,217, issued May 
30, 1905. Each patent relates to an apparatus and process for making 
wire glass. By the decree of the court below, the patents were held to 
be valid with respect to ail the claims relied upon, and the defendant's 
process and apparatus were held to infringe ail of the claims that were 
relied upon in the Schmertz reissue patent (viz., claims 1, 2, 6, and 7), 
and a permanent injunction was ordered to issue with référence to 
those claims, but not with référence to the claims of the patent No. 
791,217, as the court did not décide the question of infringement aris- 
ing under that patent. 

The défenses urged in the court below, and presented for considér- 
ation hère, are: 

First, that the reissue patent was not infringed. 

Second, that the patents are void for lack of patentable novelty and 
lack of invention, in view of the prior art of making wire glass. 

Third, that the patents in suit are void, because the applications 
therefor and the alleged inventions purporting to be covered by them 
were abandoned. 

Fourth, that the patents are void, because one Appert, not Schmertz, 
was the original and first inventor. 

Appert's claim to priority of invention was the source of a compli- 
cated and long drawn out litigation, the history of which, though in- 
teresting and pertinent to some of the défenses, in the view we take of 
the case need only be briefiy summarized. 

The two applications, which finally resulted in the patents in suit, 
were filed in the Patent Office in March and April, 1895, respectively, 
and both of the applications were rejected on the French patent to 
Appert, No. 233,528, dated January 12, 1894, the application for which 
was filed October 19, 1893, and the Patent Office stated that this 
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French patent described a process andapparatus substantially identical 
with thaï described and claimed in the Schmertz applications. 
. Appert filed, on April 27, 1894, an application for patent in the 
tïnite4 :$tàtes Patent Office, the spécification of which was substan- 
tially fia;' literal translation of his French patent; Schmertz was notified 
of a probable interférence and of the faCt that in order to contest with 
App€rt;tHe (jûestion df pri6rity of invention he must, under the pro- 
visions of rule 75 of the Patent Office, file an affidavit setting forth 
facts, if any existed, showing that the invention was completed at a 
date prior to the date of the French patent. Schmertz thereupon filed 
affidavits in which he swore that : 

"He completed the Invention In thls country, ♦ * * before Oetober 19, 
1893; the, date! ofletters pateut of France to Appert, No, 233,528." 

Then, on May 28, 1896, an interférence was declared between the 
applications of Schmertz and Appert.; : 

The Examiner of Interférences, June: 7, 1897, awarded priority of 
invention. to Appert. From this judgment an appeal was taken to the 
Examiners in Chief, who, August 13,. 1897, reversed the .judgment of 
the Ejiahîiner of Interférences and priority was awarded to Schmertz. 
From this jydgment ansappeal was. taken by Appert to the commis- 
sioner, who, April 18, 1898,! affirmed the, décision of the Examiners in 
Chief. Appert then appeai#d. from thg -décision of the Commissioner 
of Patents to-, the: Court of Appealsrfor the District ofColumbia, by 
which court the décision appealed from was reversed, and the priority 
of invention fl.'warded to Appert and the ; prpceedings certified to the 
Commissioner of Patents., jn accordance with such certificate, and in 
due course,' on July 26, 1898, the United States Patent Office granted 
to Appert; letters patent No.s608,096, which patent is for the alleged 
invention cov€red by the Sfihmertz patents now in suit. On August 
8, 1898, Appert brought sujtiin the Western District of Pennsylvania 
against Schmertz, who had been engaged since the spring of 1896 in 
the manufactU're of wiré glass by the process described in his appli- 
cation, and against his company, the Brownsville Plate Glass Com- 
pany, for infringemeht of the Appert patent. On Oetober 3, 1898, 
Schmertz filed in i that suit a cross-bill against Appert, under section 
4915 of the Revised Statues (U. S. Comp. St. 1901, p. 3392) in which 
it was alleged. that he, and not Appert, was the prior inventer of the 
process and apparatus described in their respective applications and 
interférences, and sought a decree authorizing the Commissioner of 
Patents to issue a patent to Schmertz. On Oetober 20, 1898, Schmertz 
died, and the cross-bill suit, abated by Schmertz's death, remained 
dormant uirtil a cross-bill. in the nature of a bill of revivor and supplé- 
ment was filediiFebruary 11, 1903, by the Schmertz Wire Glass Com- 
pany, which had theretofore become the owner, by certain mesne as- 
signments, of ail the rights of the said Schmertz, deceased, in his said 
inventions and applications for patents therefor. On April 5, 1901, 
the Mississippi Wire Glass Company acquired title to the Appert pat- 
ent, and Appert and the Appert Wire Glass Company lîo longer were 
interested in! the suit which was thereafter conducted against the 
Schmertz Wirfr Glass Company in the interest of the Mississippi Com- 
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pany. The Mississippi Company, having opposed the granting leave 
to file the bill of revivor above referred to, after it had been granted, 
to wit, March 27, 1903, became owner of the Schmertz applications, 
through the purchase of the Schmertz Wire Glass Company aad the 
Brownsville Company. 

From this time onward, the litigation on both sides was conducted 
by the Mississippi Wire Glass Company, its double interest in this re- 
spect being openly avowed and recognized by the court. The situation 
was peculiar. Whether priority should be awarded by the court to the 
Schmertz claim or the Appert claim, the Mississippi Company would 
own the successful claim. There was this différence, however: If 
the Appert patent won, the monopoly of the Mississippi Company 
under it would expire on April 14, 1908, with the expiration of the 
prior British patent. If the Schmertz patent won, the same monopoly 
would be continued in the Mississippi Company to the end of the 
term of thèse patents, which would not expire until 1922. Such being 
the situation, the taking of testimony was proceeded with on both 
sides, counsel on both sides having entered into a stipulation confining 
the controversy to the sole issue of priority of invention, and excluding 
any "formai and alleged bar." The case was argued, and the opinion 
of the court was filed September 30, 1904, awarding priority of inven- 
tion to Schmertz. The decree of the court was sent to the Commis- 
sioner of Patents, October 11, 1904, and after the time for appeal had 
expired, on May 30, 1905, the Schmertz patents were issued. When 
Schmertz patent. No. 791,316, was issued, it was found that it did not 
contain the claims which constituted the issue of the interférence be- 
tween Schmertz and Appert, and, under the provisions of section 4916 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3393), it was re- 
issued, containing those claims, as No. 12,443, which is one of the 
patents in suit. ' 

After the issuance of thèse patents, the Circuit Court for the West- 
ern District of Pennsylvania (the same court as the court below in 
the présent suit), in a suit against the Pittsburgh Plate Glass Com- 
pany, considered, and on final hearing sustained, the validity of the 
patents, and held infringement by the particular device of the défend- 
ants in that suit. It appears, also, from a statement in the brief of the 
appellees, that there was a décision of Judge Sanborn, sitting in the 
Circuit Court at Chicago, upholding the validity of the Schmertz pat- 
ents, in a suit against the Western Glass Company. No citation is 
given, but we hâve since seen a typewritten copy of the opinion re- 
ferred to, which was delivered upon the refusai of the court to grant 
a motion for a preliminary injunction. The learned judge of the court 
below thus refers to it: 

"Since the flliiig thereof [the opinion In the case of Schmertz Wire Glass 
Oo. V. Pittsliurgh Plate Glass Co.], thèse patents were before the Circuit 
Court of the Northern District of Illinois, and in an opinion reported in 178 
Fed. 977, Judge Sanborn stated they hâve been considered by this court and 
the 'patents held valid and nieritorlous. "With this conclusion I agrée.' " 

The learned judge of the court below then says: 

"AYe wlll, therefore, in the présent case dispose of the validity of the pat- 
ents on our opinion already filed, and confine ourselves to the question of in- 
fringement" 
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Confinîng ourselves also to this question, we pass tb its considération, 
without expressing any opinion as to the other défenses that hâve been 
urged ih.the argument be fore us, viz., the alieged.lack of patentable 
novelty and lack of invention, in view of the prior art, in making wire 
glass, the alleged priority of invention of Appert to Schmertz, and the 
alleged abandonment of 'the applications ' for said patents, and the in- 
ventions purporting to be covered thereby. We assume, therefore, for 
our présent purposes, the validity of thèse patents. It will suffice to 
consider the claims of the reissue patent, as it was with référence to 
thèse claims alone that the permanent injunction was ordered to issue 
in the court below, no infringement having been decreed as to the sec- 
ond of the original patents, the claims of which differed only in an im- 
material respect from those of the first patent. 

A brief référence to the prior art will be necessary to enable us to 
imderstand what is the real invention covered by the patents in suit, 
as set f orth in the spécifications and claims thereof . Schmertz did 
not, as he could not, claim to be the inventor of wire glass, or of its 
manufacture. The récognition of an existing art is clearly stated in 
the spécifications of both patents. The conception of a web of wire, 
centrally imbedded midway between the two surfaces of a plate of 
glass, whether rolled or moulded, was quite old, and no claim has been 
made for the monopoly of such a product. Methods by which this 
conception could be realized had been suggested in the disclosures of 
more than one published patent, and practiced long prior to the date 
of the patents in suit, although the resuit had not been entirely satis- 
factory or commercially successful, owing to causes that will appear 
on a morè critical examination of the prior art. What was a common 
feature of the prior art has been conveniently characterized as the 
"Eurppean method." As such, it was known to both Appert and 
Schmertz, and was recognized by the learned judge of the court below 
as well known before the date of the patents in suit. 

The art of rolling glass into plates of a predetermined thickness, by 
casting the molten glass upon a steel table and passing a roller over it, 
upon trangs so arranged as to elevate the roller at the distance above 
the table required by the thickness of the finished plate, had long been 
practiced in this country and abroad. This is illustrated by the British 
patent to Pettit, issued as early as 1850, where certain figures and 
spécifications show and describe a casting table, with a co-operating 
roll, the table being mounted on wheels or rollers, in order that it may 
be moved under the roll, which in this instance is stationary and ad- 
justable in its height above the surface of the table. This patent also 
describes a stationary casting table, with the roll moving along its up- 
per surface. Counsel for appellant calls attention to a description of 
figure 7 of this patent, as showing that at that early date, it was usual 
to provide the table with racks to engage the pinions on the ends of 
the roller. We quote from the spécifications of the patent, as follows : 

"Figure 7 Is a side élévation of a casting table, showing a method of em- 
ploylng guides for glvlng steadlness to the roller, in place of the racks and 
pinions now usually employed. A, A, Is part of the framework of the casting 
table; B, one of the guides which are attached to the frame of the table by 
imean^ of régula ting screws; G, the relier for spreading ont the glass into a 
plate or sheet, and ï), the chaIn by which the roller is drawn over the table."' 
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This description is also referred to, to show that at this early date, 
"spreading out the glass" was a familiar expression applied to the pro- 
cess of casting a sheet of glass by means of a roUer upon a casting 
table. Another patent cited by appellant, describing the casting table 
and the opération of rolling out the molten glass or "métal," is the 
British patent to Lockhead and Passenger, of 1853. This patent de- 
scribes a table made of steel or ôther suitable material, on which the 
métal is rolled. The table is mounted on a carriage, while the roller is 
placed tranversely, with its axis working in fixed vertical bearings. 

"The upper surface of the table is furnished on each of its longitudinal 
sldes with racks, in which work the teeth of the wheels, S, of the cylinder, 
the welght being supported by the ralsed circular banda, t, t, or with métal 
sidings of the required thickness, and also with such guides as may be deemed' 
advisable, under particular circumstanees, to secure the différent thicknesses 
of métal and parallel edges to the rolled métal. 

"The métal is thus passed between the moving table and the stationary cyl- 
inder, and thus becomes rolled; or the roller may be movable. 

"TEe métal is flrst flattened on a table by a roller, as already described." 

It is then suggested that a second roller may be used, with teeth or 
projections to press holes or indentations into the sheet that has been 
rolled. The use of métal strips or trangs is also shown in this patent, 
to sustain the weight of the roller and détermine the thickness of the 
glass being rolled. It also suggests, in place of métal trangs, the pla- 
cing upon the ends of the roll of raised bands or collars, for the support 
of the roll, at the required distance above the table, and also guides to 
be used to secure the desired width of the rolled plate. This well- 
known use of the casting table and its appurtenances is also shown in 
the United States letters patent to Carpenter, No. 185,428 (1876), for 
"An improvement in processes for casting glass plate." The patentée 
says in his spécifications : 

"In carrying out my Invention, the melted glass Is poured on a casting slab. 
A roller then forms the glass into a plate in the usual manner. As soon as 
the roller commences to flatten the melted glass Into a plate, I apply a body 
oî métal over the glass plate, which rapidly cools its upper surface about 
equal to the cooling that the lower side of the plate gets by being in contact 
with the casting slab. 

"I do not claim the process of pouring the glass on the casting slab and 
forming it into a plate by a roller, as that is old and well known." 

In the Kayll (British) patent of 1878, the spécification begins as fol- 
lows: 

"This Invention has for Its object Improvements In the manufacture of 
rolled rough plate glass. 

"Heretofore, rolled rough plate glass has been produced by ladling or pour- 
ing molten glass on to a métal table and spreading it evenly by passing a 
roller over it, stralght flUets or strips of métal being secured along the sur- 
face of the table upon which a roller travels, and accordlng to the thickness 
of which the substance of the glass is determined." * 

After describing this theretofore well-known method of spreading 
molten glass upon a table, by passing a roller over it, the patentée goes 
on to speak of certain longitudinal lines produced on the surface of the 
table by the planing tool used in its formation, which made their im- 
pression on the sheets of glass. Thèse defects he proposes to obviate 
by the method and machine of his patent. This machine becomes in-- 
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teresting, as part of the prior art in the présent case, and is thys de- 
scribed bythe patentée : 

: "In ôrdèri-thàt my Invention may be clearly understood I hâve shown in 
the drawlhg;tereto annexed a machine such as Is used In the manufacture of 
rolled ; roTïgtf plate glass, but havlng the table formed wlth parallel Unes 
aeross lnsteii4 ôf lengthwlse ôf Its face. 

"Figure ï Is a plan view, and Figure 2 a slde view of the machine. A, is 
the bed or table wlth parallel Unes across Its face. B, is a roUer upon two 
stralgbt flUéts, C, secured along the surface of the table. D, D, are guides 
which rest i^wn the table In front of the roUer and serve to Umlt the width 
of the Sheet of glass produeed; they can.be sét at any required distance 
apart, accbirdlûg to the viridth of sheet required. At each end of the roller 
are hand wlieels, E, by which It Cah bè turned and eaused to roU along the 
table; at thé end of thé roller are alBotwo toothed pinlôns, F, which gear 
with toothed raCfes: :^ormed alcing the sldè of the frame whieh oarrles the 
table, A. iheseracks and pinlbns serve to keep the i-oller correctly In posi- 
tion across the table;." 

An examination of tl^e Uriitèd States patents to Walsh, No. 346,695 
(1886), Brogan and Mallock, No. 370,177, ârtd No. 370,178 (1887), and 
Chance, No. 359,128 (1887), -alsor discloses the fact that the patentées 
of thèse patents\were dealing with merfe improvements in a well-known 
art of rollihg plates of glass of a predetermined thickness, by tneans of 
casting tables and cylindrical.rollers, with their varions appurtenances 
for moving the rolls or the tables and supporting the roUers at the re- 
quired distance from the surface of the table. Thèse citations show 
that the art of spreading glass by one or more rollers, upon casting 
tables of the same gênerai charactèr and structure as those now in use, 
together with the same appurtenances of racks, trangs, collars, and 
guides, has been well known formOre than half a century; In several 
of thèse patents,, the use of a second roller for impressing upon the 
surface of the sheet formed by the first roller indentations or orna- 
mental designs, is made part of the process described. 

It was to those skilled in this well-established art of rolling glass into 
plates upôti 'casting tables, with one àr more rollers, that the suggestion 
of making wire glass naturally came, after its value as a variety of 
rolled plate glass began to be appreciated. It is unnecessary to dwell 
ijpon the early date at which the conception of a plate of glass with a 
metallic web in its center, equidistaiit froni its two surfaces, was con- 
ceived, as in the British pat-entto Dolier, in 1838, or in the British 
patent to Newton of 1855. It is interesting, however, to note in the 
lest-named patent^, that though.there is^n absence of casting table and 
rollers, the process is as f ollows : 

"The mode of procédure to prOdUée this new manufacture (which Is shown 
in thé aécompanying drawlng In fà-c^' view at Fig. 1, and in cross-sectlon at 
Fig. â) is tp tafee the moulds usëd fér moulding glass, of the size required, 
àhd drop niolféii glaë^ Irito such hioulds In quantlty about half as mueh as 
would produce the required thicfehess. ' This will spréàd In the mouid by 
grayity. ,A sheet o^ '^ire, cloth of the.reciuired slze Is placed upon the first 
layer of glass, and on top of this àilOther proportion of molten glass Is placed, 
aiid the wholé siibjeeted to pressuré in the usual way ; and ùiider this pres- 
sure, the two masses of glass belng in a : highly heated state, the required 
forin Is given toithe imaes, while at the si^me time the two masses are eaused 
to unité around the metallic wire, so that the metallic netting becomes the 
bond by which thé brittleness of the glass acquires the capacity to reslst 
heavy blows and the action Of intense beat" 
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As the uses for which wire glass was available became more ap- 
parent, it is not surprising to find that those familiar with the art of 
rolling glass acted upon the obvious suggestion that a web ot wire 
might be laid upon a môlten sheet of folled glass and imbedded in it 
by the action of a second roUer, as described in the British patent to 
Armstrong of 1887. The patent says ; 

"Tfie object of this invention Is to insert wire work into the interior sheeta 
ot glass while being rolled. Tlils Is performed by the mettocl ad-opted in the 
ordinary way of rolling sheet or plate glass with a roUer and table and an 
additional apparatus combined to Insert the wire." 

In this method, the wire is fed over the leading roller simultaneously 
with the spreading of the glass. It is perfectly apparent, from exam- 
ining the figure in this patent, together with the description of the 
process, that the wire is introduced over the leading roll, which presses 
it down into the molten glass, so that the glass cornes up through the 
meshes of the wire, and that then follows the large roller, rolling the 
sheet down into the required thickness, and pressing down the glass 
that has corne through the meshes, so as to form a smooth covering 
of the wire, which is thus imbedded into the interior of the sheet. It 
is impossible to escape the suggestion hère, of simultaneity in the in- 
troduction of the wire and the rolling of the sheet, as well as of the 
single sheet, one-pour process of the Shuman patent, which will here- 
after be noticed. 

What inevitably followed in the attempt to make wire glass, was 
the two-pour, two-sheet process, in which a molten sheet of glass is 
first rolled on the table to a fraction of the required thickness of the 
plate to be formed, and upon this sheet, when completed, the wire is 
laid, and then a second pour is rolled out over the wire, imbedding it 
evenly between the two sheets thus cast. This is the so-called "Euro- 
pean method," to which we hâve above referred. 

Descriptions of the essential character of this process, in certain 
letters patent, are feferrëd to by the défendant, as in the German patent 
to Tenner, patented from May 18, 1888. The process is described, as 
follows: 

"A quantity of molten glass, whieh suffices to prodnce half of the thickness 
of the desired plate, is cast into a suitable form and then rolled and pressed. 
On this is laid the métal interlayer, preferably consisting of a métal layer 
or métal netting, then there is cast on this the required quantity of glass to 
produce the required thickness, and the whole is rolled and pressed and final- 
ly tempered. * * * The durable glass material thus produeed can be ad- 
vantageously employed for top lights, cellar Windows, fireproof partition 
walls, etc., and especially for such cases in whieh it is a question of admit- 
ting light with suffleient security against incideutal or intentional breakage. 
* * * This glass cracks in conséquence of too great a heat, but the sep- 
arate pièces remain in connection with one another, so that dropping upart 
is prevented, notwithstanding the fact that it is broken." 

It is to be noted that some of the qualities claimed for the wire glass 
made by this process, and the uses to which it may be put, are among 
those for which -wire glass is especially sought at the présent time. 

Again, i|f the German periodical "Keramische Rundschau," of the 
issue of November, 1893, is an article on Hard Glass and Wire Glass.' 
It opens by saying : 
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"For a, long tlme, wrltes the 'Baulndtastrle Zeitung,' It bas been tried In 
yaln tt» glve glass a greater résistance càpacity, and especlally for building 
purt)OseS/'iintll it bas become flnaliy possible by tbe Invention of tibe hard 
glass andibf the wlre glass to opentbe way to new progress." 

Eurthér, on, the manufacture ofwire glass is thus described : 

"Wlre glass conslsts of a glass mass, yThlch, In the Uquid or plastic condi- 
tion, is provlded with an Inter-layer ôf wire or wlre grating or nettlng, so 
that thfe iilttër layer Is completelycovered by tbe glass, and tbe rusting of tbe 
wlre is' tberèfore Impossible. For the manufacture of a wlre glass plà,te, a 
quantity" of'niolten glassj w(hich-ls abOut sufficient to produce half of the 
thickness of tbe desired plate, IsroUed out; the wlre nettlng Is laid on tbe 
same, and the still needed glasg mass Is poured on, roUed out, and then tem- 
peréd."'' ■■'•"'•'"■ .■,•;'■- ■ •,' 

_ It is likely that the writerof the article from which the above quota- 
tion is niia4e, had in mind, anion,g pthers, the French patent to Becoulet 
and Bejlet, of 1886, disclosing; e^sçntially the same method of manu- 
facturing wire glass, by imbedding;wire netting between two layers of 
molten glass, as is described in said article. The process of this patent 
is thus set f orth : 

"Tbe présent request for a patent bas for Its object tbe gecnrlng for us of 
the exclusive ownership of a new product, conslsting of glass to be used for 
Windows Ini the body of whlch we place fl mesh of Iron wire, or a mesh of 
any othér niçtal or material In suich manner that if tbe plate of glass Is brok- 
en, the pièces wlll not fall out, but wlll remain nnited among themselves, re- 
tained by the metalUc mesh whlch forms one body with them. 

"To obtain this resuit we spread ont upon a table a layer of molten glass, 
equal to half the thickness which the flnlshed plate of glass is to hâve ; then 
we place upon the same a mesh of Iron wiré prevlously cleaned, the slze of 
wlhich varies as the case may be, and we cover this mesh by another layer of 
glass over whlch we pass ^ roUer* 

"It is very évident, moreover, that this method of manufacture can be varled 
without in any way changing the nature of our invention. 

"At the end of thèse opérations we obtain a plate of glass perfectly bomo- 
geneous, in the mass of which is found caught a metalllc mesh which Is thor- 
oughly incorporated in the same. 

"According to the requirements, the product so obtalned can be used In the 
rough State, or In a polished State. 

"Thèse products may be employed lii the construction of ail klnds of Win- 
dows, of shops, of greenhouses, casement Windows, and roofs over courts, and 
generally in ail cases where the pièces of glass from the breakiug of one or 
twb plates, could bfCer any danger whatever." 

In this patent, the daim is for a product, as well as for the means for 
producing it. Owing to tlie state of the art at the date of this patent, 
the language, "we spread out upon a table a layer of molten glass, equal 
to half the thickness which the finished plate of glass is to hâve," may 
well imply the use of a roller in this spreading out process, as rollers 
were well known as available for that purpose. 

In the British patent to L,ake in the same year, 1886, we find this 
statement: 

"In carrylng the sald Invention Into praetice, a layer of fused glass of half 
the thickness which the finished plate is to bave, Is spread upon a table. 
TJpon this layer is placed a grating of Iron wlres, or the llke, prevlously 
polished, the thickness of which grattng varies according to <Srcumstances. 
This grating Is then covered with a (resh layer of glass over wlich a roller 
Is passed. 
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"By thèse opérations, a perfectly homogeneous glass plate is obtained, 
with which is Incorporated a metallic net work, or gratlng, whieh forms a 
body with the glass. 

"It Is évident that the mode of manufacture can vàry without departing 
from the nature of this invention. 

"The product obtained can be employed In a raw state, or be polished as 
required. 

"The plates can be used in the construction of Windows, workshops, green- 
houses, or roofs, generally, in any case where danger may arise thpough break- 
agé." 

This patent states that the provisional spécification f rom which we 
hâve quoted was communicated from abroad by Becoulet and Bellet, 
patentées of the French, patent above referred to. 

In the British patent to Hyatt, granted in 1874, which covers a great 
many devices for use in the construction of buildings and ships, we find, 
the following disclosure : 

"Aocording to another part o( my invention for making fireproof glass I 
make a plate or roUed glass with a netting of wire incorporated in the body 
of the plate, one mode of doing this belng as foUows: I use two drums or 
rollers, as is done sometimes in making ornamental face glass, one behind 
the other. The former carries a wrap or web of wire netting, which as it roUs 
down the 'métal' is spread out upon the face of the flattened niass ; but this 
'métal' Is only half of what is needed to make the sheet. Another dumping 
of another mass is made immediately upon the first flattened sheet with its 
overlaying of wire netting, the second mass falling upon the wire netting, 
where it is met by the second or following roller and flattened out, thus in- 
corporating the wire sheet between two plates of glass welded together." 

This being the state of the art, two United States patents were 
granted to one Shuman, September 20, 1892, being Nos. 483,020, and 
483,021, for a machine for imbedding wire netting in glass, and for 
a process of imbedding wire netting in glass, respectively. In the 
one, he speaks of having "invented an improved machine for imbedding 
wire netting in glass," and in the other, of having "invented an im- 
proved process" for doing the same thing. We append hereto, with the 
description of the process contained in the spécification, Figure 3 of 
the Schuman patent : 

"In Carrylng out my process I pour sufficient molten glass upon the table 
at the point, a. The carriage is then moved in the direction of its arrow, 
and the roller O smooths out the molten glass to the proper thickness, after 
which the wire or wire gauze is placed upon tlie molten glass and pressed into 
it by the roller B. The roller E foUows the roller D and closes the opening 
made by the wire and the roller D. By this meaus a sheet of glass is roUed 
having imbedded within it strips of wire or a sheet of wire gauze." 
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It then says that the roller, D, may hâve a séries of annular ribs 
tipbn it, which indent the wire into the molten glass, which is f orced 
up through the interstices of the web» to be roUed out flat by the follow- 
ing smooth roller, E. This is a one-pour process, the single pour being 
made in front ôf the firSt smooth roller, and the wire deîiverêc^ dôwn ■ 
a chute in front qi the second roller. Shuman's process was carried 
on in this country with some success. Shuman testifïed in the inter- 
férence proceedings between Schmertz and Appert, that prior to the 
date qf;bjs patent, he had recognized.in the practice of the so-called 
"Européen" .process, and what he calls the "Sandwich" process, the 
difficulty, in rnaking a thin plate of glass, of keeping the first very thin 
sheet at a .vi^elding heat for such time as would be necessary to put on 
the wire ajid roll the second sheet, and that the main desideratum in: 
rblling thèse sheets was to get the second sheet rolled over the first 
sheet as soon as possible, to prevent the first sheet from cooling off 
tpo mudi,:; He testified that he imparted this idea to Mr. Schmertz, the 
patentée, qÏ, the patent ini suit, prior tojune, 1893. Hesays: 

"I éxpïatued to Mf . Schmertz that my Mea of maklng wlrë glass was to 
pout a Mdlè ôî glass on a tablé, roll said gJass out into a sheet by means of 
the ordlnài-y glass roller, qulckly put a'shçet of wire on this sheet of glaaS, 
then; pouriœnother ladle of glass on thé Sheet of glass with thè wire laylrig 
oh it,'and%olï this out a second time, ■thiis forming a sheet of ^ire glass eon- 
sisting of two siieéts thoroughly welded tOgether with the wire nettlng be- 
tweep them. I also suggested that, in order to save time and thus prevent 
the flrst sheet of glass from Cooling ofCtoomuch, It would be well to lay the 
sheet of wire right on the flrst ladle of glass dumped on the table In fi-ont of 
the rollét with which it was to be rolled out, and then follow up with a sec- 
ond ladle of glass and the: second roUlng, as before." 

Cqunsel.for the appellees objected to the introductioti of this testi- 
mony, on the ground that there had been no opportunity, owing to the 
enforcsed absence of Schmertz, to cross-examine the witness, Shuman. 
Hpwever this may be, we hâve the testimony of Schrnertz himself, 
taken in this case, as follows: ,> 

"He (Shuman) described to me the European method of making wire glass, 
which consisted of making a sbeet of glî^ss, laying a sheet of wire nettins 
thereon, atter the sheet of glass is complëtéd, and then casting a second sheet 
of glass on the flrst," 

On cross-examination, Mr. Schmertz says : 

"I eannot state the exact date, but I thlnk I got my Information as to the 
'Ejuropean' method. in the early part of 1890." : 

At this stage in the development of the art of making wire glass, in 
March and April, 1895, we hâve the applications filed for the patents 
in suit, letters, patent for which, owing to the interfereîice proceedings 
and the protracted subséquent litigation already outlined, were not is- 
sued until May 30, 1905, and No. 791,316 of thèse, for téasons already 
explained, was reissued January 30, 1906, with which alone we are 
at présent concéfned, as being the only one of the two patents in suit 
as to which infringement was decreed by the court below. We quote 
from the spécification of this patent the folloWing : 

"The purposes of the invention, generally stated, are to devise a eertniu 
combination-of apparatns and such changes In the process of manufàcturin^ 
wire glass as wlU produce a glass with brilliant top surface instead of rougti 
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aud dull, also to prevent the glass becomlng overchUled in making, so that It 
wlU not be excesslvely hard. 

"Wire glass as it is now actually mamifactured In this country is made in 
the following manner: The glass is poured upon the usual casting-bed and a 
roller pulled over the same, developing a sheet of glass of substantially tbe 
thickness of the final product Back of thls roller, whieh Is sometinies termed 
the 'smoothing-roUer,' wire gauze is fed upon the top of the sheet thus formed 
from a chute or other suitable devlce. A second corrugated roller now passes 
over the wire gauze and the sheet of glass and by Its ribs deeply indents the 
wire gauze in the body of the sheet. À third smooth-flnishing roller uow trav- 
els over the sheet thus corrugated aud glves a finish to the top of the sheet. 
Some of the objections to this method are thèse: The action of the three 
roUers chills the top surface of the glass excessively before it can be trans- 
ferred to the anneallng-kiln. The resuit is that the glass becomes unduly 
hard and is difflcult to eut. * * * 

"The flrst or leading roll gives a smooth finish to the top of the glass ; hut 
thls is immediately ruined by the passage of tlie corrugated roll In the opéra- 
tion of forcing the wire down hito the body of the sheet. This smooth finish 
Is never regalned, for although the third roller wlU efllciently smooth down 
any élévations on the surface of the glass it wUl not perfectly traiisfer the 
surplus glass to the dépressions and fiU them up with a perfect weld." 

This référence to the prior art is evidently confined to the practice 
under the Shuman patent, ajid, as remarked in appellant's brief, would 
bave been materially modified had référence been made to the so-called 
"European" process, as to which, as we hâve seen, the patentée was in- 
formed. Assuming the Shuman patent to represent the art as prac- 
ticed in this country, the object of the spécification is evidently to dif- 
ferentiate the process and apparatus of the patent in suit from those of 
Shuman. The spécification, therefore, proceeds as follows: 

"In the accompanying drawlngs, which make part of this application. 2 is 
the ordlnary casting-table, having the usual racks 3 3 on its longitudinal edges. 

"4 4 are the hand-wheels, which by pinionfs 5 5 advance the leading roll 6, 
which may be elther smooth or corrugated, and secondary roll 7. Thèse relis 
rest upon trangs 8 8 and preferably one-fourth inch in helght and which dé- 
termine the thickness of the glass, subject to a spécial provision in the lead- 
ing roll hereinafter descrlbed. 

"9 9 are the guides, which flx the width of the sheet and are pushed ahead 
by the rolls. 

"10 10 are the rods Connecting the right and left hand guides. 

"The mechanism thus far descrlbed Is old and well known. 

"11 is a chute for the wire 12, located in advance of the leading roll 6 in- 
stead of at the rear of the same, as is eommon. The leading roll 6 bas ite euds 
13 13 recessed, preferably one-eighth of an inch, so that tjie body of the roll 
is left one-eighth of an inch above the bed of the table, while the body of the 
second roll is one-fourth of an inch above the bed. Obvlously thèse propor- 
tlonal élévations can be obtained in many other ways besides reeessing the 
rolls, and there is no intention to be llmlted to thls précise construction exeept 
where specifically claimed. The object had in view is to make the flrst sheet 
about one-half the thickness of the resulting product. 

"The opération of the deviee is as follows: A ladleful or suitable amount 
of glass is poured upon the table In advance of the leading roll and the lead- 
ing roll moved forward. In practice the leading end of the sheet thus formed 
is discarded as made of chllled glass, and the introduction of the wire Is not 
eommenced untU about elghteen inches of sheet has been developed. At this 
point the wire Is fed into the hot glass in advance of the leading roller, passes 
beneath the same, and émerges at the rear slde of the leading roll, pressed 
slightly into the top surface of a sheet one-eighth inch in thickness or pressed 
more deeply into the body if the leading roll is corrugated. As the forward 
end of the sheet moves near the rear roller a second casting is made upon the 
forward or dead end, so that the imperfect ends of the two sheets may coïn- 
cide, and thus economize material. The rear roller advancing crushes do^^■ll 
this second casting and forces the same over the wire gauze, flrmly welding 
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the material in tlie second easting to the wire gàuze and the first slieet and 
forming a brilUantly-polishçd top surface to the product, leaVing the VTJre 
substantlaily In the center of the flnished sheet, -vVhose thickness will be the 
height of the rear roller above the bed of the table. The top sheet haviiig 
only one roller traversing it wlll not beeome so chilled as where two or more 
rollers pass over it and especially where one is a corrugated roU throwing 
the glàss tip In rldges. 

'"ihis Invention Is distinguished, therefore, from the art as practiced not 
only by the superior quality of the product, but as well by the following 
features, eifher singly or in combinatlon, viz., by the Introduction of the wire 
in advahee of the leading roU, by the use of two rollers In place of three or 
more, by the formation of an original sheet a fraction of the desired thick- 
ness with the wire In its top surface, and by the subséquent weldlng there- 
to of a top sheet with unbrokèn surface and by the use of two castlngs in- 
stead of one." 

The figures of the reissued patent are as f ollovvs : 
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Claims 1, 2, 6, and 7 of the reissûed patent are as foUows: 

"3. The process of making glass sheets with wire enclosed therein, consist- 
Ing lu simultaneously formlng a layer of glass and introduclng wire tliereto, 
and conipleting the sheet by forming another layer upon the first layer of 
glass, the process being carried on progressively. 

"2. Au apparatus for making sheets of glass with wire enclosed therein, 
consistiug of a tahle, a lea,dlng roll to roU a layer of glass, nieans to support 
and introduce wire to the said layer, a second roll, behlnd the leading roll, to 
form a layer of glass on the flrst or underneath layer, the periphery of the 
second roll being higher above the table than that of the leading roll, and the 
two rolls being far enough apart to allow the glass for the second or upper 
layer to be poured between them." 

"6. An improvement in the process of manufacturing wire glass which con- 
sists in roUing a sheet of glass of less thickness than the ultiuiate product 
required ; simultaneously forcing the wire upon said sheet and forming a sec- 
ond sheet of glass upon said first sheet. 

"7. An Improvement in the process of manufacturing wire glass which con- 
sists in roUing a sheet of glass of about half the ultlmate. thickness required; 
simultaneoOsJy with the formation of said sheet forcing wire in said sheet 
and forming a second sheet upon said first sheet." 

Mr. Brown, the def endant's expert, thus speaks of thèse claims : 

"I hâve previously referred to the fact that thèse three process claims were 
of slightly différent scope. Claim 1 does not set forth any particular relation 
between the thickness of the flrst and second layers, while claim 6 spécifies 
that the sheet flrst rolled shall be of 'less thickness than the ultlmate product 
required,' and claim 7 deflnitely limits the thickness of the flrst layer to 
'about half the ultimate thickness required.' 

"Again, thèse claims emphasize or direct attention resiiectively to diifer- 
ent features of the process corresponding to the distinctions which the paten- 
tée calls attention to as distinguishiug froni the prior art in so far as he knew 
it to be practieed in this country. ïhus, he stated as one of thèse features 
(page 2, line 55) 'the introduction of the wire in advance of the leading roll,' 
this introduction taking place 4s soon as the part to be discarded, about eigh- 
teen inches, had been developed, which is brought out in this flrst claim by 
the step of 'simultaneously forming a layer of glass and introdueing wire 
thereto.' 

"The simultaneity of the several steps of the process Is brought out when 
the claim is taken as a whole, the process 'consisting in simultaneously form- 
ing a layer of glass and introduclng wire thereto, and completing the sheet 
by forming another layer upon the flrst layer of glass, the process being car- 
ried on progressively.' 

"The diselosure of the patent is clear upon this point, for just as soon as 
the 'dead end' of chilled glass has been developed, the wire is introduced in 
front of the leading roll, being pressed slightly Into the glass as it émerges 
at the rear of the leading roll, and Just as the forward end of the sheet is 
reached by the second roll, the second casting is at once dumped so that it 
will be caught by 'the dead end,' the advancing rear roUer crushlng down 
this second casting and forcing the same over the wire gauze, flrmly weld- 
ing the materlal in the second casting to the wire gauze and the flrst sheet, 
the entire process being carried on progressively to complète the sheet." 

It is abundantly shown by the testimony, that the difficulty recognized 
in practicing the prior art, as illustrated by the so-called "European" 
method, was that, in making very thin plates of glass, the first sheet 
rolled, being extremely thin, was Hable to cool and skin over during 
the interval of time occupied by laying the wire upon it and the roUing 
of the second or top sheet. Though Shuman's was a one-pour, single- 
sheet process, he evidently thought that he would avoid this cooling 
or skinning process, after the wire had been pressed into the molten 
178 F.— ^1 
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métal sprcad out by the leading roll, by making the smoothing roll fol- 
low as, çlosely as possible ai ter the wire laying roll, whiqh also was im- 
mediately behind the leading or sheet forming roll. It could hardly 
escape suggestîng itself to one in the least acquainted with the wire 
glass.art, that this difficulty could only be overcome by quickening the 
steps of the process, so that the interval between the laying of the first 
and second sheets should not be long enough to materially cool the 
surface of thé sheet first laid. Shuman's device, therefore, with roU- 
ers following each other in close succession, was improved upon in 
the patents in suit, by laying the wire netting simultaneously with the 
casting of the first sheet, and by the same leading roUer, the second 
sheet being cast over the wire by a roller following as closely as possi- 
ble the leading roll. 

(It may hère be noted, that the second of the patents in suit differs 
from the first or reissue patent, only in the respect that, following the 
casting of thé first sheet by the leading roll, the wire is applied simul- 
taneously with the casting of the second sheet by the following roll. 
The application for this second patent .was at first rejected, by a réf- 
érence to: Shuman's patent, where the wire is laid by the second roll, 
but was finally allowed by an amendment relating to the feeding of the 
wire by grayity.) 

, It seems perfectly clear that the improvement on the so-called "Euro- 
pean" method accomplished by this actual simultaneity of the laying of 
the wire and the roUing of the first sheet, and the close and progressive 
following of the second roll casting the second sheet on top thereof, 
was due to the great lessening of the interval of time between the cast- 
ing of the first and the second sheets, this lessening of time being also 
aided by the use of two rolls in place of three or more. The simul- 
taneity bf this process éliminâtes entirely any interval of time between 
its first and second steps, that is, between the casting of the first sheet 
and the laying of the wire thereon. The fact that it has produced an 
excellent, and perhaps the best possible resuit, should not bar the ef- 
forts of others to approximate such results by hurrying up the opéra- 
tion of the successive steps of the so-called "European" process. 

It iç; impossible, in view of the prior art, as set out in the record, that 
we should giVe so broad an interprétation to the process claims of the 
patent in sijit, as would confer upon the owners thereof a monopoly 
of the whole art of wire glass making. The patentée of the patent in 
suit cannot be credited with the discovery that, whatever trouble there 
was in thé practice of the so-called "European" method, was due to the 
time elapsirig between the successive steps of that method, and that a 
lessening of such intervais would, pi'o tahto, lessen or remove the dif- 
ficulty, nor.bè credited with the invention of a patentable process, by 
merely suggesting that such intervals be shortened. It surely is un- 
reasonable that such a suggestion should clothe any one with a mo- 
nojpoly of every conceivable process or improvement in machinery, by 
which thèse successive steps in the so-called "European" or "sandwich" 
method could be quickened. If it should, then one practicing that 
method whoy by skill and manual déxterity, brought about its succes- 
sive stéps; with greater celerity than had hitherto been accomplished, 
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even though each step was fully coinpleted before the next one was 
taken, would be an infringer, and could be compelled to abate bis 
natural or acquired activity, and stand idle for a time long enough to 
acquit him of the charge of having hurried up the process. It is plain 
that this was not the invention of the patent in suit The claims of the 
patent must be confined to the simultaneity of the particular method, 
and the particular mechanical means for practicing it, described in the 
spécifications. 

The only invention, if any, that can be predicated of the process 
claimed in the patent in suit, is the simultaneity of rolling the first 
sheet of glass and laying the wire thereon, accomplished by the means 
described, of using the same roller at the same time for both opéra- 
tions., To broaden this claim, complainants' counsel was compelled to 
treat the words "simultaneous" and "simultaneity" as very elastic in 
their meaning. It is quite true that the word "simultaneous" may be 
used, according to the subject matter to which it refers, in a sensé that 
does not imply absolute synchronism. The whole opération of either 
the so-called "European" method or that of the patent in suit, is a 
matter of a few seconds, and in a certain large sensé, according to the 
thought to be expressed, the word "simultaneous" might be applied to 
both. But, as said in the opinion of the court below, we must not 
quibble with words or phrases. The word "simultaneously," as used 
in the three process claims of the patent in suit, with which alone we 
are hère concerned, leaves no doubt as to what it means in relation to 
the opération described in said claims. It applies only to the opéra- 
tions of forming the first layer of glass and introducing the wire 
thereto, opérations which, as described, are as absolutely synchronous 
as, in the nature of things, it is possible for two opérations to be. 

(The same observation applies to the feeding of wire upon the top 
of the said sheet simultaneously with the rolling of the second sheet 
of glass thereon, as in the second patent.) 

Simultaneity is not applied or attributed to the opération of the lead- 
ing and f ollowing roll, in forming the first and second sheets, and we 
are not at liberty to give the word "simultaneous" any other meaning 
than that given to it in the claims and spécifications. Whether the 
word "progressively," used in the first claim alone, as applied to the 
movements of the first and second roUers, means anything more than 
that the process is a continuons one, or what distinction there may be 
between the steps of the process taken progressively or successively, 
will, in the view hère taken, need little, if any, discussion. 

This leads us to an examination of the alleged infringing process 
and apparatus of the défendant. 

The défendant contends that bis process is substantially what bas 
been heretofore described as the "European" method. The descrip- 
tion of this method, as to which Schmertz testified he had been in- 
formed before the date of his alleged invention, we again quote from 
his testimony : 

"T5e European method of maklng wire glass * • ♦ conslsted of mak- 
Ing a sheet of glass, laying a sheet of wire nettlng thereon after the sheet of 
glass Is completed, and then casting a second sheet of glass on the flrst." 
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The-Iearned judgeof thé court below, in the Pittsburgh; Plate? Glass 
Cempan^ Gasey f ound the s<>-Galleci "European" method to hâve been 
part of the prior art, as regards the, patents in suit. We quote the fol- 
lowîngifrbmhis opinion in the case referred to: 

"Indeëâ, through this prôtriacted litigation, we liave seen no reason to 
change; ithe: View we took of, ^Ijniertz's process wlien it flrst <^ime before us 
in Schrufei^zv,, Appert {Ç.i.Ç.], 144 Fed. 117, wliei-e we said: 'Appert and 
Schmertz sèern to havé beeii worklng at substantlally tlie same period In 
developing the wire glass process ; the former in France, the latter in Anier- 
Ica; " K . related to casting rough plate glass for.skylight andother purposes, 
hayingàiwlre mésh embedded in.lts center. This had beeu done by >vhat was 
known asithe "European method," whicb eopsjsted in flrst casting the lower 
partof thé plate, then placing the wlre mesh upon it, then casting the upper 
part thereon.' " 

The Court of AppealsJor the District of Columbia, in its opinion in 
the interférence case between Appert and Schmertz, also recognizes 
the existence in the prior art of this so-called "European" process, 
whiçh it calls "the foundation of ail the processes," as follows: 

. "The 'European' procesS, It will be remembered, eonsisted in making flrst, 
a sheet of glass about one-half the required thickness of the completed one, 
placing the wire thereon, and then rolling another directly upon the top of 
the first, wlth the purpose of welding the two tdgether." 

Though there was some suggestion in the argument ofcounsel for 
appellees, as above described, that this method did not indicate the use 
of rollers in forming the two sheets of glass, we. do not think it can 
be seriously contended, as we hâve heretofore said, that the well known 
and long time use of rollers, in spreading upon a table sheets of plate 
glass, would not be applied to the wire glass making art thus practiced, 
and it has already been pointed out in certain patents of the prior art 
that, by the words "spreading" or "laying" of a sheet of molten glass, 
it was understood that a roUer was used for that purpose. It may be 
true, as contended by the appellees, that the results obtained in the 
prior art by this method were not equal to the best results obtained in 
the improvedart, as now practiced either by complainants or défendant, 
but this so-called "Etiropean" method was practiced and, as said by the 
learned judge of the court below in the case just referred to, was used 
for casting "rough plate glass for skylight and other purposes, having 
a wire mesh imbedded in its .center." 

We hâve already pointed out that, whatever trouble had been ex- 
perienced in the practice of this process, was recognized by those skilled 
in the glass making art, as due to the fact that the necessary intervais 
of tiiïie between the successive, steps of the process sometimes allowed 
the surface of the first sheet to slightly cool or skin before the second 
sheet was laid, thereby preventing in some cases perfect homogeneity 
in welding the two. That this was in some degree unavoidable in the 
earlier state of the art, may be accounted for by the cruder devices then 
ip use for handling molten glass and thç absence of modem machinery 
and appliances. 

The défendant had been long engaged in the manufacture of plate 
glass, using the improved tables, rolls, and appliances which we hâve 
already mentioned. It had only to use. thèse improved mechanical de- 
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vices in the practice of the "European" method, to quicken the speed 
of the whole opération, and thus lessen the intervais between the several 
steps. The défendant uses the modem continuons tank furnace in 
place of the antiquated pot furnace. It uses continuously driven cables 
to operate the rolls, instead of the slowly operating hand devices. In 
fact, it usedi in the practice of this old method, the devices and appli- 
ances it had been successfully using theretofore in the manufacture of 
ribbed and skylight glass. This quickening in the opération of the 
process, though only a matter of seconds, was a sufficient improvement 
in its practice to accomplish the results which we find testified to in 
the record. 

Counsel for appellees lay such great stress upon the contention, that, 
as a matter of fact, the several steps of the process, as practiced by the 
défendant, overlap one another, and by so doing, operate progressively, 
and not successively, that they almost seem to admit that, if the three 
steps are taken successively, each one after the prior step has been com' 
pleted, and are nonconcurrent, there would be no infringement. The 
évidence is conflicting on this point. Mr. Baldwin, of counsel for com- 
plainants, testified as to what he saw when visiting defendant's works, 
by its permission, in order to ascertain the modus operandi there prac- 
ticed. His testimony does not differ materially from that of defend- 
ant's witnesses. The other three witnesses describe what they saw 
while looking through crevices in the walls of the mill, and testify to 
overlapping in the steps of the process. 

R. M. Paxson, vice président of the défendant company and practical 
manager thereof, testified as follows, when asked as to this matter of 
the overlapping of the successive steps in the production of wire glass 
by his company : 

"In answerlng that question, I woulcl say that occasionally there nuiy hâve 
been some sliglit oveiiapjùng, but such a procédure was entlrely unnecessary 
for the production of flrst-class glass, We bave run for weeks at a tirae with- 
out any overlapping, so far as I know, and hâve produeed as good glass and 
made as large an output of wire glass as we hâve ever done." 

This \yitness also gives an interesting account of how the défendant 
came to enter into the wire glass business. He says : 

"In looking the situation over, and endeavorlng to décide on some method 
which would accomplish our purpose, it struck us that nothiug could be more 
simple to a glass manufacturer who was at ail familiar with the actual work- 
ings in a glass faetory such as the Highland Company operated, than to adopt 
the old European process of spreading a sheet of glass, and when it was eom- 
pleted laying on the wire nettlug and, when that opération was through with, 
spreading another sheet of glass on top of It. We had been familiar with the 
spreading of glass for a great niany years, and never knew of its being done 
in any other way than by a roller. Now, as we had roUers and tables and 
glass, and had already worked our cable method of moving the rolls rapidly 
up to perfection, it seemed to us there was very little to do in order to earry 
out this old method. We communieated our desires and ideas to Mr. Keave, 
our counsel, and he informed us that we could use this old method without 
Interfering with the rights of anybody. Having arrived at this point, we pro- 
ceeded to get into the wire glass business. In carrying out tlie ideas of the 
old European process, we discovered that it was an extremely easy matter to 
produce a very good product, providing ail the conditions which enter into the 
manufacture were right and wôrked together. By ail the conditions, X meau 
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to say tfiat flrst we reoognlzed the fact, as any thoroughly posted glass manu- 
facturer would, tliat the nature o£ the glass itself must of necesslty be rlght. 
It was not a dlfflcult matter to get a rlght composition of the métal aud to 
keep thé same at the proper température, although, as I hâve prevlously stat- 
ed, tKïs température wUl vàry more or less In any glass furnace I ever saw. 
After getttng the métal in proper shape, it dld not require any very great 
amount of practlcal knôwledge on the part of a glass manufacturer to know 
that it must be handled and worked wlth very qulckly, for glass not handled 
In this wày bardens very rapldly, and It would be fooUsh for any one to at- 
tempt this manufacture In any other way than by a rapld process. Now, It 
goes wlthout saylng, that if we got our métal rlght and our machlnery rlght, 
there was only one more step, namely, the employés operatlng the machlnery 
must each and every one be tralned so as to work in accord rapldly. When 
we got ail thèse tailngs in shape, we had very Uttle difflculty in produclng a 
first-ôlass article of wire glass wlthout any overlapplug whatever." 

The défendant may well ask whether it may not, without interférence 
by the patents in suit, make wire glass by spreading a sheet of glass, 
and then, when that opération is completed, laying the wire netting on 
that sheet, and then, when that opération is completed, spreading an- 
other sheet of glass on top of the wire and first sheet; and in carrying 
out this process, whether it may not employ apparatus which was in 
■use many years prior to the practice of the Schmertz process? We 
think there can be but one answer to this question, and that is, that any 
one is at liberty to so do. 

The appellees say, however, that one may not do this, if the succes- 
sive steps of this old method are so quickened as to avoid such a cool- 
ing of the iîrst sheet as vvould interfère with the homdgeneity of the 
fînished product, becaiise, by so doing, he would approximate or prac- 
ikally, as the court below says, attain, to the siniultaneity, which it is 
claimed is the distinguishing feature of their process. As we hâve al- 
ready said, appellees cannot broadly claim, as covered by their patent, 
every quickening of the steps of the old "European" method, without 
regard to the means by which such quickening is produced. But the 
argument of the appellees and the opinion of the court below go to the 
extrême length of supporting such a claim, in order to find infringe- 
ment. 

We quote from the brief of the appellees, as follows (the italics 
being our own) : 

"But even supposiug the three steps are dlstinetly nonconcurrent, but fol- 
low on each other's heels with the utmost rapldity that machine and power of 
apparatus can sécùre, we stlU contend that there Is substantlaî simultaneity, 
and that the défendants Infringe both the substance and splrit of the clalms 
in question of the reissue patent. 

"The défendant, by bringlng the glass ladles up oii an overhead trolley 
track ito points over the table, Instead of bringlng them up by hand, obviously 
can get the glass ori the table very much more qulckly than by hand carrlage 
and dumping. Furthermore, by having a power chaln runnlng at the side of 
the table, with catches for éach roll adapted to be rapldly thrown in engage- 
ment thereWith, thê défendant can start the opération of its rolls more qulck- 
ly than is possible by hand power, and cari also niove them more qulckly on 
the surface of the table, after they hâve béen so started, than was possible 
by hand powèt. 

"It is therefotfe apparent that, while .thé défendant may lag behlnd at the 
start, they gallop ahead, so as to arrive at the flnish at substantially the 
sanle second. In other words, they accompUsh the resuJt of gpttiny the top 
sheêt roUed hefore the hottom sheet is cdol. They themselves admit they are 
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working la 'seconds' of time '•and things must be done to a nicety to aecom- 
pllsh good résulta.' " 

We find hère the somewhat surprising admission of what we hâve 
above stated, as deduced from the évidence, viz., that this quickening 
in the opération of the successive steps of the so-called "European" 
method was the natural resuit of the improved apphances which had 
come to be used in the plate glass rolling art, and which had been so 
used by the défendant before it had entered upon the manufacture 
of wire glass. Nothing could more absolutely obstruct the progress 
of an art, or stifle the natural activities of those engaged in it, than 
to sanction such a proposition as the one hère sought to be maintained. 
In order to avoid infringement in practicing the old method, one must 
"lag" at his work, and not hurry up or "gallop" through the différent 
steps of the opération, in order that the top sheet may be laid before 
any injurious cooling bas taken place in the first or bottom sheet; 
otherwise, the word "simultaneous," as used in the process claims 
of the patent in suit, may be made to cover what is called practical 
or substantial simultaneity ; although what degree of celerity may be 
safely practiced in taking thèse steps is not, and cannot be, stated! 
We again call attention to the fact that the word "simultaneously," 
in the process claims, is only used in connection with forming a layer 
of glass and introducing the wire thereto. This is the simultaneity 
which has been declared to be the distinguishing feature of the inven- 
tion of the patent in suit. It is hardly necessary to repeat that no 
such simultaneous opération is shown or suggested in defendant's 
alleged infringing process. 

That the opinion of the court below was founded upon this extrême 
contention of the complainants, will be apparent from the following 
excerpt : 

"When the words 'simultaneous,' 'synchrotiism,' and 'simultaneity' are used 
In connection with an opération which consists of casting and rolling two 
large sections of molten glass and introducing a web of fragile wire between, 
it is physically clear that thèse three opérations cannot be literally and abso- 
lutely simultaneous. It is therefore manifest that when we refer to such a 
séries of opérations as simultaneous, or when the Patent Office deflnes them as 
simultaneous, we and they are not literally aecurate, for acts are literally, 
absoutely simultaneous when they ail happen at the same précise instant, but 
the character of the acts in making wire glass are, as stated in our opinion, 
of a 'practically' synchronous or simultaneous character. » * * 

"Now when this large record is boiled down to the crucial point, it will be 
seen that the vital point în making a single plate from two pours is, so far 
as the glass is concemed, simultaneity of opération. Time is of the essence 
of the opération. And synehronism, practical simultaneity, is the life which 
the Highland process has imparted to the llfeless, frultless European pro- 
cess. » * * 

"That this opération of making a flnished plate Is completed in that time 
shows a rapidity of séquence that we think is aptly described as simultane- 
ous, and that it is practical simultaneity is, we think, conceded virtually by 
the fact that the practice could be still speeded higher, but that would bring 
it Infringingly near a literal simultaneity. Indeed, that the several steps are 
virtually and functionally synchronous is shown by the fact that no time in- 
tervenes between the steps in which the glass of the lower section can con- 
geal, skin or become stiff, as did in the European process, and prevent the 
formation of a homogeneous whole. Such instantaneous rapidity of séquence 
has no prototype in the European process. It is simply not found, taught or 
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practleed in it, and we are therefore fully justified In saying the Higliland 
practlce is not the Buropean process. And the reason why It Is not Is because 
it ha,s simultaneity, and because it bas simultaueity it gets honiogeueity of 
prodiict." 

So we see that the question of infringeme'it ,in this case was sub- 
stantially determined upon this broad interprétation given by the court 
below to' the process claims of the patent in suit. The court is com- 
pelled arbitrarily to find what it calls a practical simuUaneity, called 
for in the steps of the complainants' method, and for that purpose 
resorts to uses of the words "simultaneous" and "simuhaneity" as 
sometimes conveniently appHed to opérations that are only apprôxi- 
mately synchronous. The error into. which we think the court below 
has fallen, is in ascribing the simultaneity spoken of in the claims, to 
the whole opération of making a sheet of wire glass, instead of con- 
fining it, as is donc in the claims of thé patent, to the single step of 
rolling together the wire and first layer of glass. The word "simul- 
taneous" is only used in the process claims hère involved. It occurs 
nowhere in the spécifications, and in thèse three claims the word 
"simultaneously" is applied exclusively to the forming of the first 
sheet of glass and introducing the wire thereto. And this is donc, 
as explained in the spécifications, by spreading such sheet of glass and 
laying the wire thereon by the same movement of the same roller. 
The word "simultaneous" or "simultaneity" is not used with référence 
to the opération of casting the second sheet on top of the first, the only 
suggestion as to this second sheet is in the language of the first claim, 
"completing the sheet by forming another layer upon the first layer 
of glass, the process being carried on progressively" ; and in the 
sixth, or 'Second process, claim, "simultaneously forcing wire upon 
said sheet and forming a second sheet ot glass upon said first sheet"; 
and in the seventh, or third process, claim, "simultaneously with the 
formation of said sheet forcing wire on said sheet and forming a sec- 
ond sheet upon said first sheet." 

That the understanding of the patentée was what the grammatical 
construction of the claims in this respect implies, is evidenced by the 
following extract from his affidavit filed in the Patent "Office in the 
course of the interférence proceedings: 

"Said invention so compieted, as aforesald, consisted, so far as the opéra- 
tion of the same was concerned, in casting a plate of glass in front of the 
leadlng roll,, simultaneously introducing wire as the leading roU was ad- 
vanced, making the second casting in front of the second roll, and rolliug said 
second casting into and upon the sheet of glass baving the ^yire adheriug to 
its upper surface." 

The spécifications of the reissue patent also state that the invention 
is distinguished from the art as practiced by the following features, 
viz. : 

"By the introduction of the mre in advance of the leadlnij roll, Viy the use 
of tic.o roller s in place of three or more, by the formation of an oriçimil sheet 
a fraction of the desired thdckness with the' wire in its top surface, and by 
tUe subséquent welding thereto of a top sheet with unbroken surface aud by 
the use of two castings instead of one." (The Italics are our own.) 
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The prior art hère referred to is, of course, that set out in the 
Shuman patent, but what is significant is, that there is no suggestion 
of simultaneity, except what is implied by the introduction of the wire 
in advance of the leading roU. 

So it is perfectly clear that the distinguishing simultaneity of the 
invention of the patent in suit related to the formation of the first 
sheet and the laying of the wire thereon. Following this up with the 
second casting by the second roll, at some convenient distance not 
prescribed either in the spécifications or claims, except by such signi- 
fication as may be given to the word "progressively," constitutes the 
process as claimed in the patent in suit. By this process, the interval 
between the making of the first and second sheet is undoubtedly les- 
sened and the whole opération quickened by the laying of the first 
sheet and the wire by the same roUer, and at the same time, instead of 
using separate rollers for each opération, thereby dispensing with 
three rollers, as used in the so-called "European" method, and con- 
stituting a two roller process. But, as we hâve repeatedly said, the 
claims of the patent can only cover the particular process and means 
described, from which, though a quickening of the whole opération 
undoubtedly results, they cannot be interpreted to cover quickness of 
opération generally, qua quickness, even if the degree of quickness 
approximates within a few seconds of simultaneity. 

As was said by Judge Sanborn in the Illinois case, involving this 
same .patent, referred to by the appellees : 

"It Is a patent for an improved pyocess, and in such case it must appear, in 
order to constitute infringement, that ail the steps of the process are sub- 
stantially used." 

It is perfectly clear that this ail-important step, as described in the 
claims of the patent in suit, viz., simultaneously forming a layer of 
glass and introducing wire thereto, is not practiced by the défendant. 
It follows, therefore, that the mère quickening of opération shown by 
defendant's method, even though it involves some "overlapping" in 
carrying out the steps of the process, does not infringe the process 
claims of the patent in suit. 

This conclusion would also be inévitable, even if we agreed with 
the court below, that the process claims of the patent imply a "prin- 
ciple of simultaneity" applicable to the entire and completed process; 
that is, simultaneity as to the forming of the first and second sheets, 
as well as to the clearly expressed simultaneity in the forming of the 
first sheet and the laying of the wire thereon. Because no "principle 
of simultaneity" can be predicated of thèse opérations, if they are 
successive and disjointed, as in the defendant's process, even if each 
separate and disjointed opération is performed so rapidly that the 
resulting process produces homogeneity. 

As to the second, or apparatus, claim, the spécification itself ex- 
cludes ail appliances and parts as old, except the "chute for the wire, 
12, located in advance of the leading roll, 6, instead of ^ the rear of 
the same, as is common. The leading roll, 6, has its ends, 13 13, re- 
cessed preferably Vg of an inch, so that the body of the roll is left i/g 
of an inch above the bed of the table, while the body of the second 
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foll ig:^ of an inch above the bed." It fe only necessary to say that 
thewirè chute, if newj is not inîringed by the défendant, and that the 
recessed. ènds of the first.roller is a device that had been practiced 
before for the same purpose of spacing the roller above the table in 
the patent to Hainswofth, referred tô by the examiner, as appears by 
the file wrapper. 

The défendant has also cited a patent to Conger, in which recessed 
ends of a roller used for analogous purposes were spacèd over the table 
bed by precisely the same recesses in its ends as are shown in the pat- 
ent in suit." In fact, the whole aggregation of apparatus and appli- 
ances used by the défendant is practically the same as had been there- 
to fore long used by the défendant in the art of plate glass rolling. 

The decree of the court below must therefore be reversed. 

Supplemental Opinion. 

PER.CURIAM. Two patents were involved in this suit. By the 
decree of the court below the Séhmertz patent. No. 791,217, was 
adjudged to be valid; blit there was no adjudication that it had been 
infringëd and, of course, as to it no injunction was awarded. The 
Schmertz reissue patent, No. 13,443, was adjudged valid and infringëd 
as to claims 1, 2, 6, ànd 7 thereof, and as to it an injunction was 
granted and an accounting directed. The Highland Glass Company, 
the défendant below, appealed and assigned separate causes of error, 
denying the validity of each of the patents and also denying infringe- 
ment pf thè reissue patent. • ' 

In the opinion of this court filed February 16, 1910, we considered 
only the question whether the reissue patent had Ijeen infringëd. 
Reaching' thé conclusion that it had not been, we stàted that "the de- 
cree of: the court below must therefore be reversed." Accordingly, 
on Fébrûàry 36, 1910, this court enterëd a decree "that the decree 
of thé said Circuit Court in this cause be, and the same is hereby, re- 
versed, with costs." Subsequently, the appellees, the complainants 
below, moved that the decree of this court be amended so as to read 
"that the decree of the said Circuit Court in this cause be, and thé 
same is hereby, reversed, as to the reissue patent No. 12,443, with 
costs." liiètead of gratttiilg that motion when it was made, we di- 
rected a rèârgûment of the question whether patent 791,317 had been 
infringëd. The argument has now been made, and it is contended, in 
the first place, by the ïearned counsd for the appellees, that, as the 
appeal is from an interlôcuto'ry decree granting an injunction to re- 
strain an infringement of the reissvie patent only, we cannot, under 
the limitations containéd in section 7. of the act establishing Circuit 
Courts of Appeals (Act March 3, 1891, c. 517, 36, Stat. 828 [U. S. 
Comp. St. 1901, :j). 550]), consider the question of infringement of 
patent 791,317. That sècjion is as follows: 

"That wjjere, upon a liep,rlng In equity In a District or in a Circuit Court, or 
by a Ju^ke ttferéof In taéàtlbn, an injunction sliall be granted or continued 
or a receiyer àjippîbted, by an Interloeutory orrter or decree in any capse, an 
appeal maybe taken from sueh iriterlocutory order or decree granting or con- 
tinuing sjich iipji^iiction or àppolntlng su<;h reeeiver to tlie Circuit Court of 
Appeals ; providéd, that the appeal must be talîen within thirty days from 
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entry of such order or decree, and It shall take precedenee in the appellate 
court ; and the proceedings in other respects in tlie court below shall not be 
stayed, unless otherwise ordered by that court, or by the appellate court or 
a judge thereof, during the pendency of such appeal ; provided further, that 
the court below may in its discrétion require as a condition of the appeal au 
additional bond." 

In Smith V. Vulcan Iron Works, 165 U. S. 518, 17 Sup. Ct. 407, 
41 Iv. Ed. 810, it appears that the Circuit Court, by its interlocutory 
decree, adjudged the patent thefe in htigation to be valid and in- 
fringed and ordered the cause referred to a master to take an account 
of profits and damages. The défendant appealed and filed an assign- 
ment of errors alleging error in holding that the patent was vaHd 
and that it had been inf ringed, The plaintiff moved to dismiss the 
appeal so far as it involved any question except whether the injunc- 
tion should hâve been awarded. The Circuit Court of Appeals de- 
nied the rnotion and, upon hearing, examined the questions of validity 
ând iiifringement, and entered a decree reversing the Circuit Court. 
On certiorari to the Suprême Court it was said : 

"ihe provision of section 7 of the act of 1891 that where, 'upon a hearing 
in equlty' in a Circuit Court 'an injunctlon shall be granted or continued by 
an interlocutory order or decree,' in a cause in which an appeal from a final 
decree might be taken to the Circuit Court of Appeals, 'an appeal may be 
taken from such Interlocutory order or decree granting or eontlnuing such in- 
junctlon' to that court, authorlzes, according to its grammatical construction 
and natural meaning, an appeal to be taken from the whole of such inter- 
locutory order or decree, and not from that part of it only which grants or 
continues an injunction. The manifest intent of this provision, read in the 
light of the previous practice in the courts of the United States, contrasted 
with the practice in courts of equlty of the highest authority elsewhere, ap- 
pears to this court to bave been, not only to permit the défendant to obtain 
immédiate relief from an injunction, the continuance of which throughout 
the progress of the cause might seriously affect his Interests, but also to save 
both parties from the expense of further Htigation, should the appellate court 
be of opinion, that the plaintiff was not entitled to an injunction because his 
bill had no equlty to support it. The power of the appellate court over the 
cause, of which it has acquired jurisdlction by the appeal from the Inter- 
locutory decree, is not afCected by the authority of the court appealed from, 
recognized in the last clause of the section, and often exercised by other courts 
of chancery, to take further proceedings in the cause, unless in its discrétion 
it orders them to be stayed, pending the appeal. Hovey v. McDonald, 109 U. 
S. 1.50, 160, 161, 3 Sup. Ct. 136. 27 L. Ed. 888; In re Haberman Oo., 147 U. 
S. 52.5, 13 Sup. Ot. 527, 37 L. Ed. 266; Messonler v. Kauman, 3 Johns. Ch. (N. 
Y.) 66. In each of the cases now before the court, therefore, the Circuit Court 
of Appeals, upon appeal from the interlocutory decree of the Circuit Court, 
granting an injunction and orderingan account, had auth- 'ty to consider 
and décide the case upon its' merits, and thereupon to render „r direct a final 
decree dismissing the bill." 

And in Mast, Foos & Co. v. Stover Manufacturing Co., 177 U. S. 
485, 20 Sup. Ct. 708, 44 L. Ed. 856, it was held, in a patent case, that 
the Circuit Court of Appeals has the power to order the dismissal of a 
bill even before answer filed, or proofs taken, upon an appeal from 
an order granting a preliminary injunction. The court said : 

"If no question be made regarding the Identity of the allegod infringlng 
devlce, and it appear clear that such device Is not an infringement, and no 
suggestion be made of further proofs upon the subject, we thlnk the court 
should not only overrule the ord,er for the injunction, but dismiss the bill." 
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The rnle of practice declared in thèse two cases is not inapplicable 
to the case now in hand merely because we hâve hère two patents in 
suit. The bill of complaint contains an averment that the improve- 
ments described in the two patents are conjointly used by the défend- 
ant in its alleged infringing structure. We can perceive no reason 
why, if we may order the bill to be dismissed as to the reissue patent 
on the ground of noninfringement, we may not also do so as to the 
other patent. As was said in Smith v. Vulcan Iron Works, section t 
of the act establishing Circuit Courts of Appeals "authorizes, accord- 
ing to its grammatical construction and natural meaning, an appeal to 
be taken f rom the whole of such interloautory order or decree, and riot 
from that part of it only which grants or continues an injunction." 

Nor is the opinion in the case of the National Enameling Co., 201 
U, S. 156, 26 Sup. et. 404, 50 L. Éd. 707, inconsistent with such a rule. 
There the Circuit Court adjudged certain claims of the patent in suit 
to be valid and infringed, certain others to be valid but not infringed, 
and certain others to be invalid. As to the claims adjudged to be valid 
and infringed, an interlocutory decree was entered awarding an in- 
junction and referring the cause to a master to take an account of 
profits and damages ; as to the remaining claims, the bill was dismissed. 
The défendant appealed from so much of the decree as awarded an 
injunction and an accounting; the complainants appealed from the part 
of the decree dismissing the bill. The Suprême Court held that there 
was no authority under section 7 of the above-mentioned act for the 
appeal of the complainant. In referring to Smith v. Vulcan Iron 
Works, the court said that "nowhere in the opinion is it intimated that 
the plaintifï was entitled to take any cross-appeal or to obtain a final 
decree in the appellate court"; but it is conceded that where the de- 
fendant appeals from an interlocutory order granting an injunction, 
and the Circuit Court of Appeals "is of the opinion that the patent is 
absolutely void, it would be a waste of time and an unnecessary contin- 
uance of litigation to simply enter, an order setting aside the injunction 
and remanding the case for further proceedings." So hère, if we are 
satisfied on the proofs before us that patent 791,217 bas not been in- 
fringed, it would be a waste of time and an unnecessary continuance 
of litigation simply to reverse the decree of the Circuit Court as to the 
reissue patent and leave the case in that court for further proceedings 
as to patent 791,217. 

And we are so satisfied. Much that was said in the original opinion 
concerning the alleged infringement of the reissue patent is equally 
applicable to the alleged infringement of the patent now under con- 
sidération. It has four claims. The third and fourth are process 
claims. In each of them one of the steps in the process is "simultane- 
ously f eeding by gravity wire upon the top of said sheet [that is, the 
bottom sheet] at the rear of the leading roll and rolling a second sheet 
of glass upon said original sheet and the wire, simultaneously embed- 
ding the wire and finishing the sheet." In our former opinion we 
showed that the simultaneity of opérations in the reissue patent is in 
forming the first layer of glass and introducing the wire thereto. In 
patent 791,217 the simultaneity of opérations is in feeding the wire by 
gravity and rolling the second sheet upon the first sheét. In the latter 
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case no more than in the former is there infringement by the défendant, 
for it does not hâve simultaneity of opérations in the sensé in which 
that step in the process is described in either of the patents in suit. 
The first and second claims are as follows: 

"1. In the manufacture of wire glass, the combinatlon of a table, a leadlng 
roU, a second flnishing roU, and means for introdueing the wire by gravity 
between sald leading and finishing rolls. 

"2. In the manufacture of wire glass, the combinatlon of a table, a leadlng 
roU with reeessed ends, a finishing roU whose body is hlgher from the bed of 
the table than the body of the leadlng roll, and means for introdueing the 
wire by gravity between sald leading and flnishing rolls." 

Without discussing in détail the évidence in relation to thèse two 
claims, we deem it sufficient to say that the défendant does not hâve a 
second finishing roll, nor does it introduce the wire by gravity between 
leading and finishing rolls. It has three rolls, one for rolling the first 
or bottom layer of glass, the second for rolling the wire on top of the 
first layer of glass, and the third for rolling the second layer of glass 
over the wire and the first layer of glass. 

Our conclusion is that the decree of this court entered February 26, 
1910, should be amended so as to provide that the decree of the Circuit 
Court be reversed, and the bill of complaint dismissed, with costs, and 
that the record be remanded to the Circuit Court to carry out this 
order. 
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(Circuit Court, N. D. Illinois, E. D. June 30, 1909.) 

Nos. 28,614, 28,615. 

1. JUDGMBNT (I 510*)— COLLATERAI, ATTACK — COLLUSION— UNITING OF AD- 

VERSE Interests — Suit to Obiain Patent. 

Ip the ordlnary case collusion between the parties or a union of the con- 
tending Interests will not only avoid the judgment taken thereafter on di- 
rect attack, but the continued prosecution of the suit after such union will 
be a contempt of court ; but in a suit brought under Rev. St. § 4015 (U. S. 
Comp. St. 1901, p. 3392), to obtaln the issuance of a patent, which is an 
administrative proceeding and may be either adversary or ex parte, the 
unltlng of the adverse interests, when fuUy disclosed to the court, is not 
collusive, but merely couverts the suit into an ex parte one, and does not 
affect the jurlsdiction of the court, nor render its decree subject to col- 
latéral attack. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 953 ; Dec. Dig. 
§ 510.*] 

2. Patents (§ 229*) — "Infringement" — Patent for Improved Process. 

W^hen an entlrely new process is invented and patented revolutionizing 
the art, the claims will be glven a broad construction, and a différent ap- 
paratus and a variant use of éléments may amount to infringement ; but 
a patent for an improved process stands on différent grouuds, and in or- 
der to constitute Infringement it must appear that ail the steps of the 
process are substautially used. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 365-369; Dec, 
Dig. § 229.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3590-3594.] 

'For other cases see same topic & § nvhbeb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexa* 
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3. Patents (§ 328*)— Suit toe IUFiaNOEMENT— Pbeuminart Injunction. 

The Sehmertz patents, No. 781,217 and reissue No. 12,443 (original No. 
7&1,2|.0), each for an apparatus and process for manufacturlng wire glass, 
hèlâ valld and merltorlous, but thélr Infrlngement by défendant in such 
doubt as to require the déniai of â motion for a preliminary injunction. 

[Bd. Note. — Grouijds for déniai of preliminary injonctions in patent In- 
frlngement suits, see note to Johnson v. Foos Mfg. Co., 72 O. C. A. 123.] 

In E(|uity. Sùits by the Sehmertz Wire Glass Company and another 
agairist',;(|hiç Western Glass Company. On motions by défendant for 
attachmènt for contempt and fqr dismissal and motion by complain- 
ants for a preliminary injunction. Ail motions denied. 

See, àiso, 178 Fed. 977. 

A. J. Baldwin, William L. Piçrce, Drury W. Cooper, and Reed & 
Roger? for complainants.; , 

Offiejd, Towle, Graves & OSield, for défendants. 

SANBORN, District Judge. Three motions havé been made in this 
case, one by défendant for a rule to show cause why attachmènt for 
contempt should not issue, and aiiOther to dismiss thé suits, and a re- 
newed motion bycomplainant fer à' preliminary injunction. On June 
26, 1907, Judge Kohlsaat dénjèd thé first motion for injunction. Since 
then the complainants' patents hâve been sustained. Sehmertz Wire 
Glass Co. V. Pittsburgh Plate Glass Co. (C. C.) 168 Fed. 73. In that 
case ail of the questions arising in this except infringement were de- 
cided for conîplainants. Thyt" two patents, No. 791,317 and reissue 
No. 13,443, we;re held not' anticipated, and to disclose invention and 
merit of a high order; and both were held infringed. 

The motions for attachmènt and dièmissal are made upon the ground 
that the record 'shows, as it is alleged, that the two patents were pro- 
eured by fraud and collusion in the proceeding brought to establish 
them, because therewerè no advei:sary interests ; the expenses and at- 
torney's fées ail having been paid by complainants. Looking at the 
case in whieh the patents were directed to be issued (Appert v. Browns- 
ville Plate Gfass Co. [C. C] 144 Fed. 115), it would not appear that 
the court was informed of the ide^tity of interest ; but frora the later 
case it appears that the factSiWere fuUy disclosed to Judge Buffington, 
who decided both cases, who was fully and frankly informed that the 
défendant had acquired complainant's interest, so that no controversy 
remained.- It doès not expressly appear that Judge Buffington knew 
that the costs were paid by défendant; but this would follow from its 
acquiring the interest of Appert. Judge Buffington held that the 
proceeding to compel the issue of the patents was an adversary one 
when begun, and the jurisdiction was therefore clèar, and that the sub- 
séquent union of the contending interests was immaterial because the 
prodeeding is ah adnlinistrative one, part of the applications for the 
patjcnts, and njay be either ex parte, Osr litigious. The case being at first 
adversary in character, and the court having acquired complète ju- 
risdiction, its decreé was vaKdi'and binding, notwithstanding the suit 

•For other cases see eame toplc & { nttmBeb 1H Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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af terwards became an ex parte one ; the f acts having been fuUy dis- 
closed. 

In the ordinary case it is true, not only that collusion, or the mère 
union of the contending interests, will on direct attack avoid the judg- 
ment or decree, but a continued prosecution of the suit after such union 
will be a contempt of court. Lord v. Veazie, 8 How. 250, 12 L,. Ed. 
1067 ; Cleveland v. Chamberlain, 1 Black. 425, 17 L. Ed. 93 ; Ameri- 
can Wood Paper Co. v. Heft, 8 Wall. 333, 19 L. Ed. 379 ; East Ten- 
nessee, etc., Co. V. Southern Tel. Co., 125 U. S. 695, 8 Sup. Ct. 1391, 
31 L. Ed. 853 ; Western El. Co. v. Anthracite Tel. Co. (C. C.) 100 Fed. 
301 ; International Tooth Crown Co. v. Kyle (C. C.) 113 Fed. 1022 ; 
Gardner v. Goodyear D. V. Co., 131 U. S. ciii, 21 L. Ed. 141, 3 O. G. 
295 ; Doniphan v. Lehman (Dist. Ind., July 16, 1902) 179 Fed. 173, 
The above were ail cases of direct attack. The same rule applies to 
fraudulent collusion. Huff v. Hutchinson, 14 How. 586, 14 L. Ed. 
553 ; Hilton v. Guyot, 159 U. S. 113, 16 Sup. Ct. 139, 40 L. Ed. 95 ; 
Michaels v. Post, 21 Wall. 398, 22 L. Ed. 520. But when the only col- 
lusion is a union of the adverse interests, and the facts are fully dis- 
closed to the court having fuU and complète jurisdiction, there is no 
fraud, and the judgment is binding on collatéral attack, at least in an 
administrative proceeding for the issue of a patent. Schmertz Wire 
Glass Co. V. Pittsburgh Plate Glass Co., supra. The judge was not 
deceived or misled. A full disclosure of the situation was made. . The 
proceeding was an administrative one, after the union of the diverse 
interests. The proceedings then became ex parte in their character, 
like the application in the Patent Office originally was. Butterworth 
V. United States, 112 U. S. 50, 5 Sup. Ct. 25, 28 L. Ed. 656 ; Whipple 
V. Miner (C. C.) 15 Fed. 117. The writ is not served on any private 
adverse party, but on the commissioner, and sometimes on the Secre- 
tary of the Interior, as was done in Gandy v. Marble, 122 U. S. 432, 7 
Sup. Ct. 1290, 30 L. Ed. 1223 ; but the statute requires that adverse 
parties shall bave notice, as they originally had in the case. Unless the 
commissioner actually appears to the suit, it must be brought in the Dis- 
trict of Columbia, in one of its courts ; that being his officiai résidence. 
Butterworth v. Hill, 114 U. S. 128, 5 Sup. Ct. 796, 29 L. Ed. 119. It 
seems, therefore, that the motions for dismissal and attachment should 
be denied. 

As to infringement the case présents some difficulty. The complain- 
ants' patents are fully described and illustrated by Judge Buffington in 
the Pittsburgh Plate Glass Case and the patents held valid and meritori- 
ous. With this conclusion I agrée. But the important question hère is 
whether the défendant, by adopting a new and distinct method of feed- 
ing the wire upon the lower layer of glass, under tension instead of 
by gravity, has not so varied the process as to escape infringement. A 
distinctive feature of complàinants' process consists in allowing the 
wire netting to drop upon the glass by its own weight so as to avoid 
kinking, crawling, distortion of the wire, and resulting imperfection in 
the product. The theory of the gravity feed is that, if the wire is light- 
ly fed upon the lower layer of glass by its own weight, it is then iree 
to accept the forward movement of the hot glass and follow it, so that 
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it will be embedded with substahtial regularity and précision. But if it 
is under tension, having a pull of its own caused by attachment at its 
front and rear ends, it cannot passively respond to the pull of the ad- 
vancing.body of glass which tenaciously grips and distorts it. Being 
softened by .the beat of the glass, it is thus the more easily twisted, and 
in the, Pittsburgh Plate Glass Case Judge Buffington expressly held 
that the inf riûging machines there considered fed the wire entirely by 
the gravity process. So the question hère presented was not determined 
in that case. 

Défendants' wire glass is made under the Jungers patent, No. 867,- 
510. Thedifficulties just déscribed, causing distortion of the wire web, 
are designed by the Jungers process to be overcome by holding the web 
away from the advancing pour of bot glass until the very instant the 
latter meéts the web, so that the wire does not oxidize or become in- 
candescent until actually and firmly embedded between the two layers. 
As déscribed in the spécification : 

"The web is at ail tlmes held out of actual contact with both bodies of 
glass, 1. e., the flrst layer and the relatively advancing edge of the second 
pour, until thèse two bodies actually meet each other along the progressing 
line of juncture." 

And ail the claims provide for "simultaneously paying out under ten- 
sion and accurately guiding into the relatively progressing line of junc- 
ture between the finished upper surface of the first layer and the ad- 
vance meeting portion of the second layer, a fire-resistiii"- reinforce- 
ment; said reinforcement being held free from contact ,.ith either 
body of glass until overflowed by the relatively advancing edge of the 
second layer." 

In the Patent Office the file wrapper shows that the only références 
cited as anticipations were those where it was thought that some ten- 
sion wasappHed to the web. The Schmertz patents were not cited. 

When an entirely new process is inventéd and paténted, revolutioniz- 
ing the art, the claims will be given a broad construction, as in the case 
of a f oundatioM patent. A différent apparatus, and a variant use of 
éléments, may amount to infringement. Tilghman v. Proctor, 103 U. 
S. 707, 26 L. Ed. 379; Id., 135 U. S. 188, 8 Sup. Ct. 894, 31 h. Ed. 
mi; Mowry v. Whitney, 14 Wall. 630, 30 L. Ed. 860. But a patent 
for an improved process stands on différent grounds. In such case it 
must appear, in order to constitute infringement, that ail the steps of 
the process are substantially used. Royer v. Coupe, 146 U. S. 534, 13 
Sup. Ct. 166, 36 E. Ed. 1073. The distinction is stated in Tilghman v. 
Proctor, to the eflfect that a -patent may be granted for carrying into 
effect a principle ; and if the patentée suggests and discovers not only 
the principle, but suggests and invents how it may be applied to a prac- 
tical resuit by mechanical contrivances and apparatus, and shows that 
he is awaré that no particular sort or modification of form of apparatus 
is essential to obtain benefit from the principle, then he may take bis 
patent for the mode of carrying- it into efïect, and he is not under the 
necessity of confining himself to one form of apparatus. This rule was 
applied in Westing-house v. Bdyden Power Brake Co., 170 U. S. 537, 18 
Sup. Ct. 707, 43 E. Ed. 1136. 
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Applying thèse rules, it seems to me that the question of infringe- 
ment is at least sufficiently doubtful to require a déniai of the motion 
for a preUminary injunction. 

As the gravity feed is so important a feature of the Schmertz pat- 
ents, entirely ehminated by defendant's process, and as the difficulties 
of feeding the web under tension are claimed to be so thoroughly over- 
come by such process, the motion should be denied, and the more com- 
plète considération of infringement postponed to final hearing. 



SCHMERTZ WIRE GLASS CO. et al. v. WESTIÎRN GLASS CO. (two cases). 

(arcuit Court, N. D. Illinois, E. D. January 31, 1910.) 

Nos. 28,614 and 28,615. 

1. Jtjdgmem (§ 515*)— Collatp;ral Attack— Collusion— Uniting of Ad- 

verse INTEBESTS— Suit to Obtain Patent. 

In a suit brought under Rev. St. § 4915 (U. S. Oomp. St. 1901, ]>. 3392), 
to obtain a patent, by an unsuccessful applicant agalnst the successful 
one, wlio was awarded priority of invention in interférence proceedings, 
the fact that before the hearing one party aequires the interest of the 
other, which is made known to the court, does not deprive it of jurisdic- 
tion to proceed to a decree, and where such decree awards priority to the 
eomplainant, to whom a patent is thereupon issued, it cannot be collateral- 
ly imp«ac-hed on the grouud of collusion by one subsequently eharged with 
infringement of such patent. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 957 ; Dec. Dig. 
§ 515.*] 

2. Patents (§ 69*) — Anticipation— Peiob Publication. 

A description by a foreign inventer of a process which was never pat- 
ented and never used in order to eonstitute an anticipation of a subsé- 
quent American patent must be an account of a complète and operatlve 
invention, and in case of doubt the suecess of the patented process, In- 
vented many years later, should turn the seale in favor of patentability 
and nonanticipation. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 82-85 ; Dec. 
Dig. § 69.*] 

3. Patents (§ 328*) — Validitt and Infringement— Pbocess and Mechanism 

FOR Makikg Wire Glass. 

The Schmertz patents, reissue No. 12,443 (original No. 791,216), and 
No. 791,217 each for an apparatus and process for manufacturing wire 
glass, were not anticipated and disclose invention, and, while not generic, 
in a broad sensé cover an important improvement in the art and are en- 
titled to a fairly broad construction and a libéral range of équivalents. 
As 80 construed, they are infringed by the process and devlce of the 
Jungers patent, No. 867,510, which differ from those of Schmertz In no 
substantial respect, except that, instead of allowlng the wire to be fed 
upon the lower layer of glass, as It Is belng rolled, by gravity it is fed 
through the greater part of its length under tension. 

In Equity. Suits by the Schmertz Wire Glass Company and the 
Mississippi Wire Glass Company against the Western Glass Company. 
On final hearing. Decree for complainants. 

See, also, 178 Fed. 973. 

*For other cases see eame topic & § numb£r in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
178 F.— 62 
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Frank F. Reed and Piefce & Barber (William L. PJerce, Arthur J. 
fialdwin, and Drury W. Cooper, of counsel), for complainants. 
Offield, Towle, Graves & Oflfield, for défendant. 

SANËORN, District Judge. Final hearing on bill in equity charg- 
ing infringement of the Schmertz reissue patent, No. 12,443, January 
30, 1906, original patent No. 791,216, May 30, 1905, and also in- 
fringement of Schmertz patent. No. 791,217, May 30, 1905. The dé- 
fenses are that the patents are invalid, or, if valid, are to be so nar- 
rowly construed as not to be infringed. Thèse patents were directed 
to be issued in a proceeding under section 4915 of the Revised Stat- 
utes (U. S. Comp. St. 1901, p. 3392) under a decree in the case of 
Appert V. Brownsville Plate Glass Co. (C. C.) 144 Fed. 115, decided 
September 30, 1904. Other cases along the same line are the fol- 
lowing: Continuous Glass Press Co. v. Schmertz Wire-Glass Co., 153 
Fed. 577, 82 C. C. A. 587; Schmertz Wire-Glass Co. v. Pittsburg 
Plate-Glass Co. (C. C.) 168 Fed. 73. There hâve been other décisions 
agreeing with those cited in the Western district of Pennsylvania and 
Northern district of Illinois, which are unreported. 

The wire glass art is a development of the plate glass art. Wire 
glass, or "sandwich glass," as it has been called, must be made by 
forming a low^er layer of glass upon a table such as is used in plate 
glass art, then placing thereon a sheet of wire and covering this with 
a second sheet of glass in such a manner that the whole will weld 
together into one pièce, which is then immediately placed in an an- 
nealing oven, and if designed to bè polished is then placed in the 
polishing machine. The making of ail wire glass inyolves the three 
neçessary factors of an upper and lower layer of glass and an inter- 
mediafe layer of wire. Several almost insuperable difÇculties hâve 
been encountered in the art. The glass, being heated to a very high 
degree, cools with great rapidity, and in cooling forms a skin or coat- 
ing which prevents the lower layer f rom uniting with the upper, and 
results in splitting of the final plate, making it practically worthless. 
This can only be overcome by reducing the time of the process to 
seconds, and making the three différent steps practically simultaneous. 
This rapid cooling also tends to prevent the glass being made in large 
sheets. The more glass poured out, the more dififîcult it is to prevent 
the cooling. Défendant, however, has been able to make wire glass 
experimentally, by a modified European process, in large sheets, and 
with the improved feed used by it in its machine. The bottom sheet of 
glass was completed in evety part before the wire was applied by dé- 
fendants elaborate feeditig device, and, good glass was made; but 
when it was attempted to put thè wire on by hand, as in the European 
method, the experiment was a failure. ■ 

Another great difficulty has been the introduction of the wire trellis. 
The expansioti ôf the wire f rom thé "intense beat is about 4% per 
cent. The resuit is that the wire kinks and crawls in such a way as to 
prevent its insertion in a uniform plane. That is to say, by reason of 
the kinking and crawling it is likely to corne to the surface, or so near 
the surface that.it is impossible to polish the plate. It is neçessary to 
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make the glass quite tliin for some purposes, and this point of introdu- 
cing the wire in the exact center of the plate has been found very dif- 
ficult. It was at first thought that the wire could be uniformly placed 
by subjecting it to great tension, and, while this process was not en- 
tirely unsuccessful, yet it was found quite unsatisfactory. In an article 
in the Revue Industrielle, published in 1892, it is said that the resuit 
obtained from the Becoulet and Bellet process, however simple and 
practicable it may appear, was devoid of practical results on account 
of the wire suddenly entering a very high température, and thus being 
so bent and twisted as to render it very difficult to keep it in the mass 
of the glass, not only the middle line, but away from the upper and 
lower surfaces. The défendant has perfected a process by which the 
front end of the wire is introduced without tension, the central por- 
tion under tension, and the last part without tension, ail equally success- 
ful. By its method the wire is spread out evenly across the sheet, and 
made to enter the advancing wave of hot glass evenly, so the distortion 
from the beat is uniform, and the bending and twisting so equalized 
as not to injure the product. This point is considered later. 

A third difificulty is that when the wire is placed upon the hot glass, 
and thus rendered incandescent, it at once oxidizes and becomes black- 
ened, unless it can be immediately covered by the upper layer of glass. 
The appearance of the wire is thus injured, although its durability is 
not affected. 

The "European process," so-called, consists in first forming a lower 
sheet of glass by rolling or compression, then laying the wire trellis 
thereon, pouring another portion of glass upon thé wire, and rolling 
or compressing the two layers together. By reason of the rapid cool- 
ing of the lower layer, it has been found difficult to produce a proper 
welding and prevent splitting as above indicated. The authorities seem 
to agrée that glass made in this manner can only be produced in small 
sheets, unless modem methods of wire handling are used, and for a 
long time could not be produced at ail by this method. It is described 
in the English patent granted to Newton and the English patent to Lake 
for Becoulet and Bellet, and in the English patent to Armstrong and 
the German patent to Armin Tenner. Although the Nev/ton patent 
was taken out in 1855, the Lake patent in 1886, and the Tenner patent 
in 1888, it was not until 1892 that, the Siemens Works in Dresden were 
able by this method to produce wire glass successfully. 

The American method (including therein the process invented by the 
Frenchman Appert) consists in the Shuman process under patent of 
September 20, 1892, the Appert patent July 26, 1898, patented in 
France January 12, 1894, and the Schmertz patents above referred to, 
The Shuman process is the so-called "single-pour three-roll process." 
His machine consisted of a casting plate or rolling table on which the 
glass is to be formed. Above this table is arranged a séries of three 
rolls connected together and suitably geared to be moved over the cast- 
ing plate. The first and third of thèse rolls are smooth finished, and 
the middle one corrugated parallel to the axis of the roll. A pour of 
glass is put in front of the first roll, and the three rolls then moved 
forward together over the casting plate and over the first pour of glass. 
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The layef of gîass is thus pressed dovvn and rolled out upon the table 
and thus formed into the lower sheet or layer. Between the first and 
second rolls there is loosely fed down upon this lowèr sheet a wire 
trellis from a chute. The second roll follows immediatély, and the 
corrugations passing- over the wire force it down into the body of the 
glass below. The third roll then cornes along and Sm'oothes over the 
ridges and irregularities catised by the corrugated roll and wire, thus 
completing the sheet. This process was regarded as a great advance 
in the art, as it enabled wire glass to be made in larger sheets, and, the 
process béing practically simultaneous, the lower layer had no time to 
cool. It was, however, found impossible to make a smooth sheet o£ 
glass in this way. The testimony is practically undisputed that the dis- 
tortion of the wire trellis and the uneven placing of it in the fînîshed 
product, the scarring of the surface by the wire and the corrugated 
roll, the abnormal chilling and hardening of the surface rendering it 
very difïicult to eut, and the roughness and uneyenness of the upper 
surface being so pronounced, ail combined to render the glass dull and 
lusterless, the surface uneven, and to introduce bubbles and cracks, and 
also the ^ize of the sheet was limited. 

Défendant has cast an anchor to the windward by obtaining a patent 
on a modified Shuman process, and has tried it experimentally, ap- 
parently with complète success. This patent is No. 938,385, issued to 
Clément J. Jungers October 26, 1909. It differs from the Shuman 
process in having an improved feed, being the same as in defendant's 
other machines, in using only one roller for thick and two for thin 
glass, and particularly in the construction of the roller v^hich forces 
the wire into the glass. Shuman used wide, blunt corrugations around 
the circle of the roll, while Jungers uses sharp, long fîanges also ex- 
tending around the circle of the roll, mailing sharp cuts in the glass 
parallel to its length, and at the same time forcing the wire down into 
the middle of the single glass layer. The opération is performed so 
quickly that it is claimed that the molten glass will fill up the cuts made 
by the flanges, and make a surface sufficiently smooth to be success- 
fully poliished. When thin sheets, less than three-eighths inches, are 
made, a second smoothing roll follows the flanged roll. One very great 
improvement over the Shuman method is that he first rolled his glass 
plate, let it cool, and then tried to force the wire into it, while de- 
fendant, if the last Jungers patent process be followed, makes the sheet 
and puts the wire into it at the same time. However, in the actual 
experiment of this modified Shuman method three rolls were used on 
the sirfgle pour. 

The Shuman process was followed by those of Appert and Schmertz. 
The Appert machine consisted of a casting plate, as before, and two 
rolls, instead of three. The first roll was elevated above the table one- 
half the thickness of the proposed sheet of glass, and the second roll 
just double the distance. The table could be made movable and the 
rolls stationary, or vice versa. Before the opération commenced, a 
sheet of wire was fastened to the end of the table where the process 
commenced at the level of the top of the first layer of glass, and was 
carried up under tension in front of the first roller, then perpendicularly 
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over an idler pulley to a higher pulley, and a weight was attached to 
the end of the wire so that it could be kept taut under ail conditions. A 
pour of glass was then put in front of the first roller which moved for- 
ward, flattening the glass down with the wire trellis in its upper 
surface, immediately followed by the second roller with a second pour 
of glass in front of it. By reason of the fact that the process was 
practically a simultaneous one, the glass had no time to cool, and two 
sheets could thus be pressed together and made one. The great dif- 
fîculty, however, of the process, was that the wire could not be evenly 
inclosed in the plate on account of the tension and the kinking and dis- 
tortion of the wire ; no means of overcoming its expansion being pro- 
vided. The process was never a practical or fully successful one. 

The Schmertz process was the first to be a really successful one, and 
this by reason of the improved feeding of the wire. The two Schmertz 
patents, by the décision of the Circuit Court for the Western district 
of Pennsylvania, were made to include the Appert process ; Schmertz 
being found the first inventer. This is fully described later. Under 
the first application of Schmertz, the wire could be introduced either 
in front of the first roll, as in Appert, or between the two rolls, as in 
Shuman, and nothing is said in the spécifications or claims as to whether 
the introduction of the wire is to be under tension, gravity, or by a 
combination of the two. However, the spécifications recommend the 
insertion of the wire, not at the end of the plate, but a few inches from 
it, thus indicating that the wire was to be fed down without tension. 
In the other application embodied in patent No. 791,?17, the claims 
wrere so amended as to require the feeding of the wire by gravity with- 
out tension. In the file wrapper of the Schmertz gravity patent this 
point is greatly emphasized; it being stated by counsel for Schmertz 
that the feeding of the wire under tension was a failure, but that when 
it was fed down loosely the web of wire could be caught by the ad- 
vancing wave of glass under the second roll and laid evenly on the top 
of the bottom layer, and the wire thus made to assume a central posi- 
tion in the finished sheet. 

Defendant's wire glass is made under the Jungers patent of October 
1, 1907, No. 867,510; but the process has been modified by lessening 
the tension on the wire f eed, two or three rolls or rods having been tak- 
en out, reducing the pull on the wire from 17% to 13 pounds. The 
chief claim of novelty by défendant is that the improved tension-feed- 
ing apparatus inserts the wire in the bottom surface of the second 
pour at the very instant that this pour reaches the lower layer, and nev- 
er allows the wire sheet to touch the lower layer, thus keeping it cool 
and avoiding distortion, until it is firmly embedded in the upper sheet, 
and that this is donc so evenly across the casting plate, each part si- 
multaneously entering the glass, that the wire is laid in the exact cen- 
ter, the second pour being larger than the first, in order to bring the 
wire into the middle plane of the finished sheet. Further explanation 
of the process appears below, in connection with the discussion on in- 
fringement. 

Another process which has never been practiced is found in the spéc- 
ifications of the British inventor Hyatt in 1874. Hyatt was an inventor 
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of great merit> having intrçduced the "patent lights" used in building 
construction and building, materials generally, including the sidewalk 
lights so common in large cities. In nis long spécification is f ound the 
foUowing;: 

■| "Açeordlng to another part of my invention for maklng fireproof glass, I 
make pl^t^ Qr roUed glass wjth a nettlng of wire incorpora ted in the body of 
the plftte; oiie mode of doing this belng as foUows: I use two drums or 
tôliers, as is done sometimes in maklng ornatoental face glass, one behind 
the othër, , Thé former carrleS' a wrap or web of wire netting, which as It rolls 
down the 'métal' is spread out upon the face of the flattened mass; but this 
'métal' is pnly: half of what Is needed to make the sheet Another dumping 
of another mass is made imJnediately upon the flrst flattened sheet wlth its 
overlaying of wire netting, the second mass falling upon the wire nettlng, 
where it lis met by the second or foUowlng roller and flattened out, thus In- 
(iorporatlnâ the wire sheet between two plates of glass welded together." 

This paragraph is relied upon as a complète anticipation of the 
Schmett^' patents, and if à Workable process appears in it the défense 
wouldbë'a gOod one. 

Upôn tHë:hearing and in the évidence tâken the question how far the 
Eurbpeàn"riiethod was Successfully pra:cticed, and to what extent it 
could ]Je Cotisidered as an anticipation of Appert and Schmertz, were 
vCry îully cônsidfered. The évidence on this point is soniewhat con- 
fliçting; althou^h the solution of the question is not a difBcult one. It 
is clairhèd'by ffie défendant that wire glass was largely made in 1893 by 
Siemeriè' in'Drefedeii under the Tenner patent, and that the Schmertz 
uiVenfî'ôn.'cah only be giVèh efifect as an improvement to a prior estab- 
lished aiftj'and that his claims are therefore reduced to a narrow range 
of equivEflfeïits.. This Europeah method was examined in 1897 by a 
commission appointed by the German Patent Office, in the Siemens 
Works iîi Dt^è^dett, who viewëd a considérable number of opérations. 
The procfess' is thUs described in a German Patent Office décision, 
affirmed by 'the Impérial Court of Justice in proceedings brought to 
ânnul Appért's German pai:bnt: A layer of glass was first produced 
by rôlîinè or compression, abd completely finished in every part. Then 
a sheet of wire netting was laid on the glass sheet, and a second 
quantity of ' fflolten glâss- poured over it, and then roUed and com- 
pr'essed ; thus making three opérations. But as the first layer must 
not be allowed- to cool too much before the second pour, or the two 
pièces will not weld together, the glass plate can only be made of 
moderate len^th. The German Impérial Court say in their décision 
that the Tenner process was the first to produce a product fit for use. 
They do not iefer to the Hyatt spécification; and they decided that 
the ' Tenner process was entirely distinct from Appert's. In 1892 
several publications in Ehgland, France, Germany, and the United 
States speak of'wire glass fi-om the Siemens Works in Dresden as 
extensively tièed for skylights, translucent.floorings, and similar pui'- 
poses. Window panes are also referred to in an article from Brock- 
haus' Encyclopsedia, 1892. The Engineering News of July 28, 1892, 
States that wirë glass is being extensively used in Germany for sky- 
lights and similar purposes. A like assertion is made by Pire Chief 
Stude of Berlin, Germany; June 5, 1893, and the record shows one 
or two other similar statements about the; same time. It appears from 
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thèse articles that the glass was recently put on the market, so thèse 
authorities fix the date of its introduction as 1892, the same year that 
Shuman commenced his opérations. On the other hand, the Revue 
Industrielle in 1893 says that in France there were numerous attempts 
to make wire glass without success. Referring to the Shuman glass, 
they say, "It is certain this is a novel material," and they are skep- 
tical as to the resuit of the Shuman invention. Further, they state 
that the Becoulet and Bellet process was a failure by reason of the 
bending and twisting of the wire; and other difficulties are referred 
to, tending to make the product useless. The Scientific American 
of November 5, 1893, in an article on the Shuman process, refers to 
his glass as a new product. The Iron Age of November 34, 1892, 
says : 

"The idea of making a strong combinatlon of wire and glass Is sald to hâve 
had its Inception some years ago In England, but It never seems to hâve gone 
beyond the région of experiment, although some small panes, not more than 
1 foot square, of an imperfect kind, were made, but the material never ob- 
tained récognition as an article of commerce on account of the great cost of 
production and limitation in the size of the sheets. It remalned for an Amer- 
ican to carry out the idea to a practical issue." 

An article by Daniel Bellet, in La Nature, in 1893, states that a 
new material is coming on the market, in the shape of wire glass, from 
the Shuman plant. And the Encyclopsedia Brittanica says that there 
was no wire glass until Shuman made it in 1893. The Franklin In- 
stitute of Philadelphia awarded to Shuman the John Scott legacy 
and medal for his discovery, with the statement that his process and 
machine represented a marked advance in the art, and met for the 
first time the requirements of a practically operative method. And in 
a book published in 1900 by Lippincott, Shuman is given the crédit of 
discovering the first method which was commercially practical. 

Several judicial décisions hâve reached the same resuit. In Streator 
Cathedral Glass Co. v. Wire Glass Co., 97 Fed. 950, 38 C. C. A. 573, 
the Court of Appeals of this circuit held that : 

"There was no wire glass in use or upon the market, either in Europe or in 
this country, when Shuman obtained his patent." 

The, same conclusion was reached by Judge Buiifrngton in Schmertz 
Co. V. Pittsburgh Co. (C. C.) 168 Fed. 73, 76, and the question was 
again examined by the same judge in 1909, and the same resuit affirm- 
ed and elaborated in Schmertz Wire Glass Co. v. Highland Glass Co., 
178 Fed. 945. 

I think it is the fair resuit of this évidence that wire glass was made 
in some form under the Tenner patent in 1893, but it was in small 
sheets. Some polished plate in small pièces was undoubtedly made. 
The manufacture, however, left little or no impression upon the art, 
so that when Shuman discovered his process it was quite generally 
regarded as a great advance. The évidence is silent as to the difficul- 
ties attending the manufacture by the European method. How much 
glass was spoiled, what proportion of transparent, as distinguished 
from translucent, glass was made, and how far transparent window 
glass could be produced, do not appear. It is quite clear that the 
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process was nâver rendered successful to any great degree until the 
inventions of Appert and Schmertz appeared. 

A very important question in its bearing on the scope and range of 
équivalents of the Schmertz patents, and hence on infringement, is 
the effect of Judge Buffington's decree in the Appert-Schmertz inter- 
férence; although, by reason of the conclusion hère reached as to 
collatéral attack, it is not necessary to state the facts in full détail, es- 
pecially as they are quite fully recited in two of thç Pennsylvania 
cases. 144 Fed. 115, and 168 Fed. 73, 87. Appert's patent having 
issued before those to Schmertz, and not being sued on hère, would 
narrow the Schmertz patents very materially were it not for the de- 
cree eistablishing Schmertz's priority over Appert; hence the import- 
ance of that decree. On April 27, 1894, Appert filed his application 
in this country, and the two applications of Schmertz were filed 
March 19 and- April 1, 1895. An interférence between Appert's 
claims and ail the Schmertz claims in both applications was declared 
May 38, 1896, on which conflicting décisions were made, resulting in 
Appert's success in the Court of Appeals of the District of Colum- 
bia June 7, 1898. 84 O. G. 508. On the bearing I thought that there 
was no interférence in fact, especially as to Schmertz's gravity feed 
claim, Appert's claim being for a feed under tension; but, on further 
reflection, I am satisfied that the interférence was properly declared 
in view of ail the claims on both sides. However this may be, the ac- 
tion of the Patent Office in declaring an interférence is in no way 
reviewable, and the only question decided is priority of invention. 
Westinghouse v. Hien, 159 Fed. 936, 87 C. C. A. 143. The interfér- 
ence having resulted in Appert's favor, his patent issued July 36, 
1898. Schmertz was using his own wire glass process, and Appert 
promptly sued him for infringement (August 8, 1898). On October 
3, 1898, Schmertz answered, and also filed a cross-bill to establish 
his claims under section 4915 of the Revised Statutes. L,ater on the 
Appert Glass Company took over the Appert patent, October 3, 1899, 
and on April 1, 1903, the Mississippi Wire Glass Company, one of 
the complainants, took an assignment of the Appert patent, which it 
still owns. Seventeen days after filing his cross-bill, Schmertz died, 
leaving as his heirs at law his widow and seven small children. His 
estate was utterly insolvent. The infringement suit thereupon became 
abated. In view of the insolvency. Appert was justified in not re- 
viving it, and Schmertz's estate was unable to do so. By the statute 
(section 4896) the right to the Schmertz applications on his death 
passed to his administrator, in trust for his heirs; that is, the légal 
title vested in the administrator, and the equity in ail his heirs. Newell 
V. West, 13 Blatchf. 114, Fed. Cas. No. 10,150. Mrs. Schmertz had 
rneans, but her children, of course, had none. The eldest being only 
14 years of âge, they cannot be charged with lâches or delay in not 
prosecuting the cross-bill. She was reluctant to carry on the litiga- 
tion, and was advised not to do so. Finally two former employés of 
Schmertz were able to enlist capital: to build a glass plant, and go on 
with the suit to obtain the patents. They procured Mrs. Schmertz's 
consent to take out administration on her husband's estate, which was 
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donc October 15, 1901. On November 7, 1903, revival proceedings 
were commenced, and a motion argued, but not decided. On February 
11, 1903, a pétition for leave to file a cross-bill in the nature of a bill 
of revivor and supplément was filed, and later argued. 

At this point occurred the transaction which made a single party 
dominus litis, and rendered the suit no longer a judicial contest. As 
has been stated, the Mississippi Wire Glass Company acquired the 
Appert patent April 1, 1902, and thus became the adverse party in the 
cross-bill proceedings ; the Schmertz interests having been acquired, 
through the administrator so appointed for Schmertz, by the Browns- 
ville Glass Company, which was thus in effect the petitioner in the 
bill of revivor and supplément, although made nominally by the 
Schmertz Wire Glass Company patentée. The Mississippi Company 
had a large investment in the Appert process, which it vvould lose if 
the Schmertz invention was held prier to Appert's. It was thus con- 
fronted both with a lawsuit and ruinous compétition. The Browns- 
ville Company was in a position to push the case. Under thèse cir- 
cumstances, the Mississippi Company purchased the Brownsville plant 
for $500,000, and the Schmertz applications. This was donc March 
27, 1903. The contract was read to the court June 29, 1904, upon 
the final hearing, and the relations of the parties fully explained to it, 
with the statement that every fact known to counsel for the Missis- 
sippi Company which in any way tended to disprove the Schmertz 
claims had been produced, and that the company found itself in the 
position that, if it should stand on the Appert patent, it was forever 
open to the claim that Schmertz was the prior inventer. A stipulation 
briefly stating the facts was made, and ordered filed September 28, 
1904. In the transfer it was provided that the Brownsville Company 
transferred ail the capital stock of the Schmertz Wire Glass Com- 
pany, then owner of the Schmertz applications. This would carry 
the real title to those applications to the Mississippi Company; but 
the Brownsville Company reserved the right to prosecute the applica- 
tions, at its own cost and expense, and if patents should issue it was to 
hâve an additional $5,000. Of course, the ownership of the Schmertz 
stock would carry the title to the patents, when issued, to the Missis- 
sippi Company ; but the Brownsville Company would be entitled to the 
whole of the additional $6,000. This sum was paid, however, not to 
the Brownsville Company, but to the Schmertz Wire Glass Company, 
ail whose stock had passed to the Mississippi Company ; and it was 
used to pay expenses of printing on both sides, and attorney's fées 
and expenses of the Brownsville Company, ail amounting to $2,982.- 
40, and the balance of $2,017.60 being retained by the Schmertz Com- 
pany nominally, but in reality by the Mississippi Company as the 
owner of ail the stock of the Schmertz Company ; but later was paid 
to T. Ramsey Speer, for distribution among his associâtes in the 
Brownsville Company. Thèse payments were made more than a year 
after the décision of Judge Buffington, and six months after the pat- 
ents were issued. Thèse facts are pertinent only as possibly showing 
an intention by the parties to keep something back from the court. 
But as this was donc long after the décision, and could not be disclosed 
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before, it is difficult to infer any such fraudulent purpose, in view of 
the full and frank disclosure made at the hearing. 

Returning now to the question of delay or abandonment of the 
Schmertz applications: It is provided by section 4894 that the fail- 
ure to prosecute an application within two years after any action by 
the Patent Ofiice shall be an abandonment, unless it shall be shown 
to the satisfaction of the commissioner that the delay was unavoid- 
able. This provision applies to the cross-bill proceedings under section 
4915^where it must be shown to the satisfaction of the court that the 
delay was unavoidable. Gandy v. Marble, 132 U. S. 432, 7 Sup. Ct. 
1290, 30 hi Edi 1223. Now, from the above statement of the situa- 
tion after Schmertz's death, it is.clear that the delay was unavoidable. 
Judge Buffington was "satisfied," and so decided. , Certaii>Iy his dé- 
cision cannot be disregarded when it is offered in évidence in another 
case. 

The question of collusion, and its effect upon the cross-bill decree, 
were considered on the motion for injunction, but are so important 
that they hâve been carefully studied anew, and the: foUowing con- 
clusions reached: 

A judgment may be rendered which is wholly or partly induced by: 
(1) Collusion between the parties, such as one of them buying out 
thé other, and thus becoming dominus litis, so that there is no further 
dispute or controversy; or litigating a question but not a case, there 
being no real contest. (2) Fraud by one party against the other, not 
by false documents or perjured testimony contested in the case, but 
by extrinsic fraud. (3) Fraud on a third person practiced by one 
party to a suit without the other's knowledge or participation; that 
is, fraud without collusion. (4) Fraud on a third person by both 
parties to the suit, or by one with the connivance of the: other ; that 
is, fraud with collusion. The interférence suit falls under the first 
class. When the suit on the cross-bill started, it was a real controversy 
of great importance. Afterwards the Appert interest acquired the 
Schmertz interest under stress of grave business complications, and 
thus became dominus litis. No fraud was thought of , no third person 
injured. It was a case of pure collusion unmixed with fraud. Even 
the court was informed of the true situation, or substantially ail of it. 
Now, in the ordinary case the court in which the suit was pending 
would dismiss the suit as soon as its attention was called to the union 
of intèrests. The Suprême Goùrt hasuniformly refused to review 
casés of the kind. Lord v. Veaziey 8 How. 251, 12 L. Ed. 1067; 
Cleveland v. Chamberlain, 1 Black, 425, 17 L,. Ed. 93 ; American Wood 
Paper Co. v. Heft, 8 Wall. 333, 19 h. Ed. 379; East Tennessee, etc., 
Cô. V. Southern Tel. Co., 125 U. S. 695, 8 Sup. Ct; 1391, 31 L. Ed. 
853,; Gardner v. Goodyear D. V. Co>, 131 U. S. ciii, âl L. Ed. 141. 
Hqwever, such a situation in no way;affects the jurisdiction. Should 
the Suprême Court review and: décide the case notwithstanding the 
collusion, no one could reasonably contend, when its decree was offered 
in évidence in another suit in this country, that such decree was a 
m.'llity. The court of a f oreign country might refuse to give effect to 
it (Hilton V. Guyot, 159 U. S. 113, 16 Sup. Ct. 139, 40 L. Ed. 95),. 



8CHMERTZ WIRE GLA88 CO. V. WESTERN GLA88 CO. 987 

1)Ut no domestic tribunal could properly décline to do so (ElHs' Appeal, 
infra). 

The moment Judge Buffington learned of the collusion, he might 
properly hâve dismissed the whole suit, although it would hâve entailed 
a great hardship to havé done so, or retained the question whether 
Schmertz was entitled to any claim not in interférence, or considered 
the whole proceeding an administrative one and proceeded to a decree. 
His jurisdiction to take any one of thèse courses seems absolutely un- 
questionable. He chose the last, with the utmost propriety, as it seems 
to me, and held that Schmertz was prior in time to Appert, and his 
successors or assigns were entitled to patents. How can this decree 
be impeached by one whose interests arose five years later, and in a 
proceeding purely collatéral? If the collusion had descended to the 
îevel of fraud intended against a stranger, such as a then existing al- 
leged infringer, he might probably avoid the decree, at least so far as 
it held Appert's patent void by establishing the Schmertz counts as 
prior inventions. Michaels v. Post, 31 Wall. 398, 22 L. Ed. 530; 
Cochrane v. Deener, 95 U. S. 355, 34 L. Ed. 514. But a party cannot 
do 80 (Michaels v. Post, Board v. Platt, 79 Fed. 567, 35 C. C. A. 87), 
nor a stranger not injured or defrauded, because collusion, or fraud 
with collusion, even if unknown to the court pronouncing the decree 
or judgment, makes it voidable only, not void, impeachable on direct 
proceeding, but beyond the reach of collatéral inquiry. (Board v.Platt, 
supra ; Ellis' Estate, 55 Minn. 401, 56 N. W. 1056, 33 .L. R. A. 387, 43 
Am. St. Rep. 614; Van Fleet, Collatéral Attack, § 533). Many ex- 
pressions are found in the décisions of the fédéral and state courts, 
to the effect that a judgment cannot be collaterally attacked except 
for want of jurisdiction or fraud; but an examination of the cases 
shows that the distinctions referred to above are fully preserved. 
An existing creditor, for instance, or stockholder under liability for 
corporate debts, or a surety liable over, is not bound by a fraudulent 
or collusive judgment injuriously affecting his rights, even in a col- 
latéral proceeding, because the fraud is aimed at him, and he had no 
opportunity to contest, nor was the judgment the resuit of a real or 
substantial controversy. So, when it is sought in ancillary proceed- 
ings to enforce a judgment or decree, the court may look into its 
equity and fairness. Riverdale Cotton Mills v. Alabama & G. Mfg. 
Co., 198 U. S. 188, 25 Sup. Ct. 639, 49 L- Ed. 1008. And a hke rule 
governs the effect of foreign decrees whose enforcement is sought in 
this country. Hilton v. Guyot. Nor does the rule against collatéral 
attack require a court of equity to do an inéquitable thing. In an ex- 
trême case it might undoubtedly refuse effect to a decree or judgment 
induced by such fraud or collusion as to make enforcement uncon- 
scionable. It might appear that the former décision was not really 
the act of the court, but that of the parties alone, and that to give it 
efïect would be most inéquitable and injurions. Nothing but con- 
science and good faith can coerce action by a court of equity. Mc- 
Knight V. Taylor, 1 How. 161, 11 L. Ed. 86 ; Perkins v. Fourniquet, 
14 How. 313, 14 L. Ed. 435. 

No lack of conscience or good faith appears in the cross-bill decree, 
Coerced by the exigency of a practical situation of a critical nature 
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and large importance, realizing that a,n adverse décision woukl niean 
the utmost disaster, the Appert interest bought up the Schmertz in- 
terest, and thas came into control of both sides of the litigation. But 
no fraudwas exercised nor intendfd, no injury tothird persons; sim- 
ply protefiijon to existing rights, 9! immense value. There was a 
substantiaJly full disclosure to thç presjding judge; no deceit or bad 
faith of anyjkind. The only thing -^yliich could be ealled unconscion- 
able was Ihe; act of putting up toi the court a sham dispute, and this 
was entirely oyerçome by telling the court ail about it, and submitting 
every rscrap bf the évidence on, which the Court of Appeals of the 
District of Columbia had held Appert to be prior in time. Surely 
there, is nothing hère which shqiild make a court of equity hesitate to 
give effect to a decree made with full and complète jurisdiction, with 
full knowledge of the whole, situation, and upon ail and singular the 
évidence, and the arguments Mfhich had induced the Patent Office to 
make its various findings. Anything short of this might induce a 
différent respltj but, with ail thèse conditions présent, no good reason 
appears for refusing full effect: to the Appert-Schmertz decree. The 
conclusions hère reached are further supported by Tuthill Spring Co. 
V. Smith, 90 lowa, 331, 57 N. W. 853; Black on Judgments, § 291; 
Freeman on Judgments, §§ 334-336; Page v. Holmes Burglar Alarm 
Co. (C. C.) 2 Fed. 330, 18 Blatchf. 118; and American Nat. Bank 
V. Supplée, 115 Fed. 657, 52 C. C. A. 293. 

The complainant Mississippi Wire Glass Company is the owner of 
the Appert patent, and might have claimed infringement of it in this 
suit, had it seen fit to do so. This fact makes the attack of défendant 
on the cross-bill decree merely a technical défense. 

Before coming to the question of infringement, it is necessary to 
consider the important question of the Hyatt spécification 'as an an- 
ticipation. This' was most thoroughly presented on the argument, and 
is made much of in the briefs and testimony, but does not seem to have 
been given much attention by the courts which have heretofore upheld 
the Schmertz inventions. As already stated, this spécification was 
nev.er put into actual practice. Before attempting to construe it, to 
see whether it was capable of opération, the légal rule governing the 
case may profitably be examined, to détermine whether the Hyatt 
spécification shows definite means for making wire glass. It may 
not be difficult, in the présent state of the art, to read the Schmertz 
invention into the Hyatt disclosure; but could it have been done in 
1874? No one ever succeeded in doing it, and this i« some évidence, 
at least, that the description was def ective. Was the original concep- 
tion that of Hyatt or of Schmertz? By using twentieth century mag- 
nifying glasses, a nineteenth century method lias been found efficient, 
which never was so before, and the immensely important point of view 
of an advanced art is thus unfairly used to discover an original con- 
ception never acted on or made anything of, and which never had any 
practical or bénéficiai existence. 

There are many décisions on this point, and much pointed discus- 
sion. Courts have been very reluctant to -find anticipation in earlier 
descriptions, unless of a most complète and précise nature. In the 
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following cases an alleged prior invention or description was cited 
as an anticipation, but, Was held not to be so: It must be an account 
of a complète and ûperative invention, "capable of being put into 
practical opération." Seymour v. Osborne, 11 Wall. 516, 20 L- Ed. 
35. "In the law of patents it is the last step that wins." The Barbed 
Wire Patent, 143 U. S. 275, 12, Sup. Ct. 443, 36 L. Ed. 154. If a 
combination or mode of opération seems an obvions one, but was not 
adopted or used, the inclination of the court is to sustain a later patent. 
"It may hâve been under their very eyes, they may almost be said 
to hâve- stumbled over it; but they certainly failed to see it, to estimate 
its value, and to bring it into notice." Webster Loom Co. v. Higgins, 
105 U. S. 580, 26 L. Ed. 117.7. "The fact that the known valves were 
not used, and the speedy and extensive adoption of Richardson's valve, 
are facts in harmony with the évidence that his valve contains just 
what the prior valves lack." Consolidated Safety Valve Co. v. Crosby 
Co., 113 U. ,S. 157, 5 Sup. Ct. 513, 28 L. Ed. 939. The fact that a 
devicehas displaced others, and gone into gênerai use, while not alone 
sufficient to show novelty, is enough to turn the scale in doubtful 
cases. Smith v. Goodyear Dental Vulcanite Co., 93 U. S. 486, 23 L. 
Ed. 952. "It is not sufficient to constitute anticipation that the device 
relied on might, by modification, be made to accompli sh the function 
performed by the patent in question, if it were not designed by its 
maker, nor adapted, nor actually used, for the performance of such 
functions." Topliff v. Toplifif, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. 
Ed. 658. "The invention or discovery relied on as a défense must 
hâve been complète and capable of producing the resuit." Coffin v. 
Ogden, 18 Wall. 120, 21 L. Ed. 821. "If the mère fact that a prior 
device might be made effective for the carrying on of a particular 
process were sufficient to anticipate such process, the absurd resuit 
would foUow that, if the process consisted merely of manipulation, it 
would be anticipated by the mère possession of a pair of hands." 
Carnegie Steel Co. v, Cambria Iron Co., 185 U. S. 403, 23 Sup. Ct. 
698, 46 L. Ed. 968, cited in Diamond Meter Co. v. Westinghouse Elec- 
tric & Mfg. Co., 152 Fed. 704, 716, 81 C. C. A. 630. "The prophetical 
suggestions in English patents of what can be done, when no one has 
ever tested by actual and hard expérience and under the stress of com- 
pétition the truth of thèse suggestions, or the practical difficulties in 
the way of their accomplishment, or even whether the suggestions are 
feasible, do not carry conviction of the truth of thèse fréquent and 
vague statements." Westinghouse Air-Brake Co. v. Great Northern 
R. Co.,-88 Fed. 258, 263, 31 C. C. A. 525. 

The facts or éléments contained in the Hyatt spécification quoted 
above are: (1) Two rolls, one behind the other, as in making orna- 
mental face glass. (2) The first roll carries a wrap or web of wire 
netting. (3) The netting is spread out by the motion of the roll on the 
face of the flattened "métal" or mass of glass. (4) The "métal" is 
only half of what is needed to make the sheet. (5) A second dumping 
is made immediately upon the first flattened sheet with its overlaying 
wire netting, where it is met by the second roller and flattened out, 
thus incorporating the wire sheet between two plates of glass welded 
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together. The following distinctions between this and the Schmertz 
pfocess are referred to in the testimony: The second roll was the 
"trailef" used in making omamental glass, which ran on the surface 
of a formed sheet ; no relative spaced relation between the two roUs ; 
no raising of either roll a definite distance above the casting table; 
wrapping the web around the first roll, which would render the process 
inoperativie ; no means for centering the wire. Rejecting the point 
of wrapping the wire as obviously changeable by mère mechanical 
skill, there are two others which seem to show that Hyatt did not fully 
conceive a workable process, viz., no spaced roll-relation, and no defi- 
nite relation between rolls and casting plate. And when it is remem- 
bered that Hyatt did not take out a patent on the process so outlined, 
and that no one ever made wire glass by this process, the case is 
broaght wjthin the rule, above stàted, that the earlier process must 
be complète and operative in order to anticipate; and that, in case of 
doubt, complète success in the patent process, as agaihst complète 
failure or nbriuser of the other, should tum the scale in favor of pat- 
entâbility and nonanticipation. As to the effect of Hyatt's omission 
to patent the process, see Stoner v. Todd, L,. R. 4 C. D. 60, 46 L. J. 
Gh.33. 

The question bf infringement dépends upon the construction to be 
given the Schmertz inventions ; whether they are to be regarded as 
broad enough to cover a fair range of équivalents, or so narrowly 
construed as tobe mère improvements upon an established art, and 
thus covering only the spécifie apparatus and process. The claims, 
drawn to iriclude ail that both Appert and Schmertz conceived as 
novel, are quite broad : 

"The i^focess of making glass sheets with wire Inclosed thereln, consisting 
in simultanemisly forming a layér of glasa and Introducing wire thereto, and 
completing thfi stieet by forpilng anotlier layer upon tlie flrs^ layer of glass; 
the jirocèss béing ca'rrled on progressively. 

"An apparatiis for making sheets Of glass -Wiih wire indosed therein, con- 
sisting of a table, a leadlng roll to roll a layer of glass, meana to support and 
introduce wire to the sald layer, a second roll, behlnd the leadlng roll, to form 
a layer of glass on the first or underneath layer ; the periphery of the second 
roll being hlgher above the table thajQ that of the leadlng roll, and the two 
rolls belng far «ûôiigh apart to allow the glass for the second or upper layer 
to be poured between them. ,.i: 

• 'In the manufacture of wire glass, the combinatlon of a table, a leadlng 
roll with recessed ends, a flnishing roll whose body Is hlgher from the bed of 
the table than the body of li'e leadlng roll, and means for Introducing the 
wire Jby gravlty between said leadlng and flnlBhing rolls. 

"An Improvement In the process of manufacturlng wire glass which con- 
sista in rolling a sheet of glass of less thleljness than the ultimate product 
reqnired; simultaneously feedlng by gravlty wire upon the top of said sheet 
at the rear of the leadlng roll and rolling a second sheet of glass upon sald 
original sheet and the wire, simultaneously embeddlng the wire and flnish- 
ing thé sheet." • . 

The Schmertz process was a great advattce over Shuman, as his 
Was over the Èuropean process. Schmertz discovered the spaced rela- 
tion of the rolls, both to each other and to the casting table, the im- 
proved gravity 'feed, and the important notion of substantiaï simultan- 
ity of process.' The Shuman product was rough, in small sheets, not 
transparent, arid could not bé polished nor easily eut. Ail thèse things 
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Schmertz remedied. Shuman was completely displaced. Schmertz's 
method was eminently successful, about 34,000,000 feet of wire glass 
having been made by it since 1901, while the total output of Shuman's 
process was about 1,000,000 feet. He was able to practically control, 
absolutely cover and exactiy center the light, flimsy netting of wire in 
large sheets of glass, which were readily polished. The wire feed 
opérâtes with précision and is capable of nice adjustment. In respect 
to unpolished glass, he made considérable improvement in size of 
sheets, quality of glass, ability to eut, centering the wire, finish, and 
gênerai appearance. Ail prior processes were displaced, and the great 
bulk of wire glass was for a long time made almost exclusively by 
the Schmertz process. 

Results like thèse are not accomplished without the exercise of the 
inventive faculty. It is not accurate nor fair to call his achievement 
a minor improvement or a mère variation or slight f orward step in a 
developed art. It was more than this, and while not a generic in- 
vention in the broadest sensé — rather it Was an important improve- 
ment on Shuman — it was a good deal more than the mère putting 
together of old things. Such an invention is entitled to a fairly broad 
and libéral range of équivalents. 

In order to understand fully defendant's process, it is necessary to 
explain in more détail how the wire is introduced to the glass. Under 
both the Schmertz and Jungers (defendant's) method, the wire gen- 
erally 3 feet wide, is eut into 11 or 12 foot lengths, and smoothed by 
rolling. In each process also there is an inclined chute to hold the 
wire, fixed above the casting table, from which the wire is drawn into 
the glass, with the assistance of a workman. In the Schmertz ma- 
chine this chute comprises the whole of the feeding apparatus, since 
the wire goes in by the pull of the moving roUer or table, without ten- 
sion. If the rollers move over a stationary table, the wire-chute moves 
with them ; if they are stationary, it is also. In defendant's machine, on 
the other hand, the wire is made to pass between two tension rolls, 
under a weight of 34 pounds, so that the machine must exert a pulling 
force on the wire of about 13 pounds in order to get it into the glass. 
Thèse tension rolls are placed about a foot above the table, and about 
37 to 30 inches away from the point where the wire is going into the 
glass. In defendant's fîrst machine other rolls were put in, so that it 
took a pull of 17% pounds ; but for some time the apparatus has been 
as above indicated. The wire is thus laid under tension, except when 
it first enters the sheet, and until the movement of the roller or table 
takes up the slack, and also except the last 37 to 30 inches which is 
laid after the end of the wire runs through the tension rolls. 

Another important feature of defendant's wire introduction is the 
spreading roU, located 3 inches above the table and 7 inches from the 
point where the wire enters the glass. This roll is threaded to the left 
in one half and to the right in the other, so that as the wire passes 
over it is stretched laterally to a slight degree, and held firmly in a 
suitable position to enter the glass evenly and squarely. Still another 
improvement is a bar placed across the framework of the machine 
nearly over the edge of the second pour of glass, where the wire 
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cnters ît, upon which the workman rests the ladle, and thus makes a 
straight-edged pour and keeps the advancing Une of the glass nearly 
straight. . 

The advantage of tension on the wire is said to be that, when the 
wire is pulled through the tension roUs, it is thereby kept from falling 
down upon the hot lower sheet of glass, until the very instant when 
the wire enters the glass, thus preventing kinking and twisting, and 
embedding the wire in the undersurface of the top layer. 

Apart from the feeding device, defendant's machine is the same as 
Schmertz's, and as to that it is plàin that it is interchangeable with the 
gravity feed. By lifting off the loose upper tension roller, the two 
devices are practically the same, except for the spreading roll used by 
défendant, It is also clear that défendant employs both feedinig meth- 
ods; one-quarter of the length of the sheet being fed loosely and 
three-quarters under 12 pounds tension. 

Under thèse circumstances, and even conceding some improvement 
in defendant's method, it is difficult to escape the conclusion that the 
two f orms are mère équivalents, dbing the same work in the same way, 
one equally as well as the other. Both are efficient and secure good 
results. They are practically interchangeable, each for each. While 
they can be differentiated, yet infringement is not averted. Paper 
Bag Patent Case, 210 U. S. 406, 28 Sup. Ct. 748, 52 L. Ed. 1122. 
Though there may be improvement, yet Schmertz's invention is clear- 
ly employed. Morley Machine Co. v. Lancaster, 129 U. S. 263, 9 
Sup. Ct. 299, 32 L. Ed. 715. I do not think Schmertz was confined to 
the means described in his spécifications. His claims cover any means 
for introducing the wire. It was more than improvement, as he in- 
vented a new plan. His invention, there fore, covers more than the 
précise means described, of which defendant's feed device is an équiv- 
alent, especially as it uses' Schmertz's plan through part of the pro- 
cess. Westinghouse v. Boyden Power Brake Co., 170 U. S. 578, 18 
Sup. Ct. 707, 42 h. Ed. 1151 ; Royer v. Coupe, 146 U. S. 524, 13 Sup, 
Ct. 166, 36 L. Ed. 1073. 

A decree should be entered for an injunction and account, as 
prayed in the bills. 



LIVB POULTET TBANSP. CO. v. AMERICAN POULTEY CO. 

(Circuit Court, D. Massachusetts, AprU 27, 1910.) 

No. 499. 

PATEITTS (§ 328*) VAtIDITT AND TWrBINGEMENT— POUtTTlT OAR. 

The Mudd patent, No. 539,229, for a poultry car, whldi relates to the 
construction, support, and location of the troughs for feed and water, 
covers an improvement on prior cars of demonstrated practlcal value, In 
keeping the food and water cleaa and reduclng the mortality among the 
fowls In transportatlon, and discloses patentable novelty and invention ; 
also held infringed. ' 

*For ottier casai ua same toplc & S ottubxb in Dec. ft Am, Digs. 1907 tp date, ft Rep'r Indexas 



LIVB POULTBT TRAN8P. CO. V. AMEKICAN POtILTRT OO. 993 

In Equity. Suit by the Live Poultry Transportation Company 
Against the American Poultry Company. Decree for complainant. 

Amos R. Little and Dyrenforth, Lee, Chritton & Wiles, for com- 
plainant. 

Charles F. Perkins and Everett N. Curtis, for défendant. 

BROWN, District Judge. The bill charges infringement o'f two 
letters patent to Francis X. Mudd, each for a "poultry car" ; the first 
dated January 10, 1893, No. 489,657, and the second dated May 14, 
1895, No. 539,239. The charge of infringement of the earlier patent 
has been abandoned, and the latter patent. No. 539,229, alone is in 
suit. The claims in issue are : 

"1. In a poultry car contalnlng coops at opposite sides of an alsle, the up- 
rlght posts, ât the alsle, of the framework of the coops, sald posts havlng 
openings, at whlch to Insert and withdraw the troughs, and troughs supported 
in the coops to extend lengthwlse of and underneath the transverse beams of 
thelr framework, substantlally as descritoed. 

"(2) In a poultry car contalnlng coops at opposite sldes of an alsle, the up- 
rlght posts, at the alsle, of the framework of the coops, sald posts havlng 
openings, at whlch to insert and withdraw the troughs, shells supported in 
tEe coops to extend lengthwise and underneath the transverse beams of their 
framework, and troughs removaWy conflned in the shells, substantlally as de- 
scribed." 

The spécification of the patent in suit states : 

"My invention relates to an Improvement in the class of cars for shlpplng 
live poultry, to whlch belongs the improvement in poultry cars for whlch let- 
ters patent of the United States No. 489,657 were granted to me January 10, 
1893. 

"My présent In-vention relates, more particularly, to an Improvement in the 
troughs provided In the coops to contain the feed and water for the poultry. 
AccoTdlng to my aforesaid patent the troughs are supported near their oppo- 
site ends on hook-shaped bearings provided for them and rigldly suspended 
from the sides of the coops. Thls arrangement is undesirable for two reasons. 
In the flrst place, the trough in a coop, by projecting into It, afCords a space 
Bo narrow, vertically, underneath it, that a f owl cannot stand under it, and if 
it gets into that position, particularly if it be weak, it is liable to be crowded 
or 'packed! by the other f owls in the coop find killed ; secondly, by the old 
structure referred to, wherein the troughs are adapted to be Inserted Into the 
coops and withdrawn theref rom, at the aisle, through openings at or near the 
corners of the adjacent doors, many of the troughs are stolen or lost, owlng 
to the ease with whlch they may tie removed, notwlthstanding the greater 
length of a trough than the wldth of the aisle, since by drawing a trough 
lengthwise from its hanger supports into the aisle far enough to withdraw it 
from its outer hanger support, it may then readily tie turned to such an angle 
as to enable its entlre length to be pulled out into the aisle. 

"My object is to provide a construction of the trough feature in a poultry 
car whereby both the objectionable incidents of the former construction refer- 
red to shall be overcome." 

In respect to the second feature pointed out by the patentée — i. e., 
means for preventing the troughs from being stolen or lost — the de- 
fendant is not charged with infringement, and the defendant's struc- 
ture does not in this respect infringe. The défendant contends that in 
this feature, wherein it does not infringe, résides the sole patentable 
novelty, if any, of complainant's structure. 

The défense of noninfringement is based upon the contention that 
the défendant has dispensed entirely with the arrangement of devices 
178F.— ^ 
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for preveiiHrig the theft or loss of the troughs, ând that patentable 
novelty, if àiiy, résides solèly in this feature of construction. The dé- 
fendant' ïaiîs; hôwever, to give propèr weight to the fact that the pat- 
entée has clairned for his novel structure very important advantages 
in the transpbrtâtion of live pôultry— the prévention of crowding and 
pf injury fj-ojo.tteprojecting trough. V 

; In the .structure of' Mudd's earlier patent eaçh coop contained a 
trough for, leed and water;, the trougli being incased in a permanent 
shell or shield. ; The tro.ugh wàs removable and rëplaçeable from a 
central aisle pf the ca,r thrpugh an bpening in the door of the coop; 
the shell or shield for thè trough being fixed, and the feed trough 
being "slidable",within the shield through an opening in the door of 
the coop,.'^.,j ;!;!..,'' ' ' , ■. "' 

The improyement which is the subject-matter of the patent in suit 
Gonsisted itt-piacing the troughs and their inclosirig shields in a posi- 
tion 4ireçtly^,below the transverse beams of the car, and providing 
opening-s, nqt as in the earlier patent; in the door of the coop, but 
in the aisle posts, to permit the insertion and removal of the troughs. 
As a resuit of this improvement, eàch trough with its shield be- 
came èôrrirrtofi ' to two coopSj projecting partly into each; the tràris- 
verse beams, being central over the tops of the troughs and their 
shields, assisting in formiiig with: the shields barriers between the 
coops, and .iîiicidentally preventing the fowls :frorn getting into the 
troughs or roosting on or over them; Réducing the projection of the 
troughs and shields into thè înterior of the coop madé it impossible, for 
the fowls to get under them in suçh a jvay tha,t th-çy could not readily 
extricate theœselves. The patentée testifies as follows: 

"The adVàataçes of the car of patent No. 589,22&^that Is, our présent car— 
over thé cat* bt tintent No. 480,657 are Téry great, and are as follOws: First, 
the troughs àfé locate.d eisiàcSiy between two coops, so that the pouItry can 
haye àccèsfe iô tfctein freêly froin' both sldes, which was not the case In thb 
tearlier dar; sëcohd, the troughë are In sueh position that' the poultry cannôt 
irçiost upoiilïiein and foui thé feed âhd'watei- In the trbughs, aà !n the casé of 
thè i^rliei" car; tUrd, tHetrotighs are iti such position that thé dlrt fallfhg 
ïtii-dugli the crack, nedessary in àll removable coops, doês not-fall In the trotigh, 
as was the ciaiséîh thé éàriîei* car; fburth, the troughs being éxactly bet^îveen 
ïWo coops çind à dlyidlng siat immediately tihder same, leavies'nb room for the 
smaller aûd. WëaKer poultry to;lfé erowdéd ùnder the trough, trampléd, aûd. 
Jîllled, as wasthie câée with thé'6thér' c&ti fifth, the troughs are supportèd by 
hangers that are equally rigld oh both sldes, and therefbré do not sag on oûe 
'slde to such an ëxtent that the poultry ùaç dlfflcùlty in' getting at the feèd 
Jrom one of the coops, andSalcl féed and water put In the trough does not 
èi)tll but théreïrohi by reason of sald sàggîng; slxth, the troughs are mùch 
inbré accéssMe; "éaSier to puU but for thé t>urpose of receiVlng' the feed and 
for cleanlng, and easler shoved baek into place, and will Stay in place better 
When the car, ,js. rjinnlng, and they do not interfère with the opening and clos- 
îng of the codp dobîr ip any ^a^, ail bf which dlfficultles exibted and weré 'Very 
bbjeétlonable Ih thè earlier (mri" ,, 

; ; The évidence of the great ;advaritap;es of thèse mpdifications is very 
«trong, and is .pjactically uncontradicted. Liye poultry shippers of 
expérience hâve estimated the saying of the shrinkage in a car of 
poultry as frpm $75^0 $150 on a long trip, such as a trip to San Fran- 
cisco or New York from the Middle West. They testify that it is 
easier to remove the troughs and supply them with feed and water 
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than with the old style, that tliere is a saving in feed and water, be- 
cause feed and water are Isept clean, and one shipper testifies that in 
his own expérience he had been able to save a shrinkage of at least 
500 pounds f rom Chicago to New York, and 600 to 700 pounds from 
lowa to New York, by using a car of the présent form, instead of a 
car of the type of the previous patent. 

It was testified that the mortality among the chickens was due to 
the unsanitary condition of the food, and to the fact that the poultry 
would get crowded under and back of the troughs in the earlier form 
of the cats, and that the saving in mortaHty was due to obviating 
thèse two defects. 

In view of this testimony, this patent is entitled to considération 
as a patent for an improvement of demonstrated practical value. 
There is no warrant for treating this patent as merely for an inven- 
tion for saving the cost of lost or stolen troughs, when the évidence 
is so strong that it is a valuable aid in preventing mortality among 
the live poultry, for whose safe transportation thèse cars are designed. 
The argument that thèse changes are obvious mechanical changes is 
offset by the fact that there is a considérable prior art, as evidenced by 
a number of former patents, and that the complainant's improvement 
is net found in any of them. The patentée is experienced in this art, 
as appears by the prior patent No. 444,366, 1891, to Jenkins & Mudd, 
and No. 489,657, to V. X. Mudd! That the présent improvement was 
not obvions may be, inf erred from the fact that it did not occur to this 
inventer until after considérable practical expérience with the art. 

The défendant attempts to narrow the construction of the patent by 
référence to a copy of the file wrapper ; but I am of the opinion that 
none of the proceedings in the Patent Office ar€ such as to estop the 
patentée from claiming in this court patentable novelty in respect to 
features clearly set forth in his spécification, and especially that there 
is nothing to restrict the claims in suit to narrow claims for means for 
■preventing the theft or loss of troughs. 

The défendant further contends that it appears from the évidence 
that sufficient notice was not given of the alleged infringement before 
the filing of the bill, either by marking the cars, or by notifying the 
défendant in writing. This matter, however, seems to relate simply 
to the question of damages, and may be further considered in settling 
the terms of the decree as to an accounting. 

As I am of the opinion that the prima facie validity of the patent 
is supported by the sensible views of the examiners in chief, ànd by 
the satisfactory évidence that the patentée had advanced the art of 
poultry transportation, the question of patentable novelty and of in- 
fringement may be determined in complainant's favor, without a con- 
sidération of certain mechanical features which seem to give simplicity 
and stability of construction to the complainant's poultry car. The use 
of openings in the aisle posts in lieu of openings in the doors of the 
coops cannot be regarded as a mère mechanical change, since such 
a change involved also the idea of a relocation of the feed troughs 
and shields, and their change to a position where they served their 
proper function of supplying the poultry with pure food and water 
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without performîng the injurious and improper function of crowding 
and poisoning the poultry. 

As the defendant's structure is substantially similar to complain- 
ant's in ail respects other than in means for preventing a loss or thef t 
of troughs, infringement is clearly established. 

A draft decree for complainant, enjoining infringement of claims 1 
and 3 of patent No. 539,329, may be presented accordingly. 



THE ITAMA. 

(District CoiiTt, E. D. New York. April 6, 1910.) 

Shippino (§ 84*) — ^LiABiiiiTT OF Vessbls— Injtjet to Stevedore. 

While llbelant, with other stevedorës, was engagea. In removing a hatch 
cover on a steamship, he stepped back and upon a grating over a cross- 
hatch, wticli tipped and allovved hlm to fall into the hold, recel ving in- 
juriés, l'wo of the covers of the cross-lîatch had been removed, and the 
grâting, which was irregular In shape placed over the opening for the pur- 
pose of ventilation during the voyage. It had not been disturbed by the 
stevedpres. Libelant saw it, but did not hâve time to examine it, to see 
whether It was secure, or whether the covers were in place beneath. 
Èeld, that he was not chargeable with négligence, but that the shlp was 
négligent in leàvlng it without being secùred, so ihàt It would be held 
. safely'in place, and was liable for the Injury. 

[Ed. Note.— For other oases, see Shlpping, Cent. Dig. §§ 342, 349-351 ; 
Dec, Plg. § 84.*] 

In Àdmiralty. Suit by Michael O'Connell against the steamship 
Italia, pecree for libelant. 

Bruce R. Duncan, for libelant. 

Wing, Putnam & Burlingham (Jatnes Forrester, of counsel), for 
claimant. ■.. 

CHATFIELE),^ District Judge. Upoti the morning of November 29, 
1907, a gang of stevedores, including the libelant, were engaged in 
opening the Nô. 3 hatch.upon the steariier Italia. The covers having 
been renioved, O'Connell proceeded to a position aft of the hatch and 
substantially amidships, tô seize the end of the strongback when this 
Viras liftçd out by the ship's derrick, as it usually came out with con- 
sidérable force. As expected, the strongback carne out in such a way 
that the libelant was cpmpelled to step back ând to the right as he 
càught the end of the irôn girder. His jright îoot thus fell npon a grat- 
ing of irregular shape, which tipped tlp, ànd allowed him to fall through 
a cross-hatch into the hold, a distancé of'some 45 feet. He was in- 
jùred by the fall, and charges that the ship was neglig'ent in furnishing 
an unsafe method of protecting the opèn spacej which had been left 
for ventilation during the voyage and "af ter the vessel àrrived in port. 
There vi^ere ÏS covers to the hàtchway through which O'Connell fell, 
and those numbered 4 and 5, counting from port, had been removed. 
Thèse hatch covers were 1' 6y2"x3' 11" in size, and the space thus 
left was 3' 1" wide by 3' 11" long. 

*For other cases see same toplc & § kumber in Dec. & Am. Digs. ]907 to date, & Bep'r Indexe* 
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The grating was substantially of the shape and size shown by the 
f ollowing diagram : 
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Ô'Connell testifies (and the other witnesses corrobqrate him in this) 
that he saw the grating in question ; that he recognized it was not the 
ordinary hatch cover ; that he could not see whether' or not the hatch 
covers themselves were in place ; nbr could he see that the grating was 
not resting upon the coaming, so as not to tip whèn stepped upon. 
His claim is that, if a grating of this sort were used for a purpose for 
which it was not intended, the ship would be responsible for anything 
which might happen to a person ■ properly and rightf uUy using the 
vessel and exercising reasonable care with respect to the open and ap- 
parent risks to be anticipated in such a place. 

The libelant admits that, if the hatchway had been left entirely un- 
covered, it would hâve been such an open and apparent risk that he 
should hâve avoided stepping into the space, in view of his expérience 
and the circumstances under which he was upon the ship. Dwyer v. 
Natl. S. S. Co. (C. C.) 4 Fed. 493 ; The Auchenarden (D. C.) 100 Fed. 
895, and cases there cited ; McDonnell v. Oceanic S. N. Ce, 143 Fed. 
480, 74 C. C. A. 500. He admits that, if the hatch cover had been dis- 
turbed or carelessly maintained by the longshoremen themselves, he 
could not recover. Wholey v. British & Foreign S, Co. (D. C.) 158 
Fed. 379. It is also well established that a ship owes no duty to 
stevedores for the maintenance of conditions under which the steve- 
dores are put to work, after the stevedores are in charge. 

Upon the trial thèse questions were carefully gone into, and the evi- 
^pnce shows nothing f rom which any responsibility for, or any change 
m, the position or condition of the open hatch and grating can be placed 
upon the stevedores or thç libelant. Hence the question is whether 
O'Connell, in the light of his expérience, should be held guilty of con- 
tributory négligence, if in broad daylight he stepped upon a grating, 
which rested in plain sight upon the top of a hatchway, even if at the 
time he had no opportunity to examine it, or to see whether it was se- 
curely and safely in place. 

It would appear f rom the testimony that the irregular corner did not 
rest upon thé hatch coaming sufficiently tp sustàin O'Connell's weight ; 
but it would also appear from the testimony that thç grating did cover 
the hatch, sb.ihat the openspaCe or thp absence of fhë hatch covers was 
not noticéd by the stevedores, and hence may not hâve been apparent 
without careful examinatiôn. O'Connell having fallen, and the grating 
having been clispl^ced byhirn, it is impossible to détermine exactly its 
position beforè he stepped thereon; But the testimony of ail the wit- 
nesses c^Ued by the libelant, \vho did see the grating in question, agrées, 
so far as they were questiohied about the position of the grating; and 
it would seera that the grating then rested in such à way that a person 
happening to step upon>.the hatch under such circumstances that he 
could not take timè for careful examination might be precipitated into 
the holdi It dpes nôt seem fàir'to charge the libelant with contributory 
négligence, on the ground that such a condition v^'as an open and ap- 
parent risk for which he should be held responsible. On the other 
hand, it would seem that, if the ship used such a grating to cover an 
opening so néarly the size of the grating that a careful adjustment was 
necessary in order to hâve the uneven corner of the grating properly 
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SUpported, it would be négligence to fail to secure the grating so that 
it would safely be held in place. 

Without, therefore, holding that the ship under ordinary circum- 
stances owes stevedores the duty of protecting them against dangers 
which they should appreciate and which ordinary care might point out, 
it would appear that in the présent case there was négligence on the 
part of the vessel, and no contributory négligence on the part of O'Con- 
nell sufficient to defeat his recovery. He was laid up for substantially 
a period of four months, and suffered an injury to the arm and ribs 
which still interfères in lifting. 

He may hâve an award of $900. 



PAYSENO V. SWENSEN et al. 

(Circuit Court, D. Minnesota, Second Division. May 12, 1910.) 

Bbokebs (§ 57*) — EiQHT TO Compensation— Transaction Negotiatkd Dif- 

ÏERENT FBOM THAT ADTHOEIZED. 

To entitle a broker to recover on a con tract by an owner of land to 
pay hlm a commission for maldng a sale of the land at a stated price, 
he must hâve fulfllled the contract by procurlng a purchaser to vehom a 
sale is made at such price, or who is willing and able to pay it, and it Is 
not sufficient to procure one with whom the owner makes an eichange of 
lands. 

[Ed. Note.— Pot other cases, see Brokers, Cent Dig. § 66 ; Dec. Dig. { 
57.*] 

At Law. Action by Alsie N. Payseno against H. E. Swensen, John 
Swensen, C. Anderson, G. W. Allen, and H. L. Snell, surviving part- 
ners of the partnership of Allen & Snell, and as individuals. On mo- 
tion for directed verdict at close of plaintifï's testimony. Motion sus- 
tained. 

H. L,. & J. W. Schmitt and Bessesen & Berry, for plaintifï. 
J. N. Johnson and Royal A. Stone, for défendants. 

WILLARD, District Judge (orally). I think that the plaintiff has 
shown that Allen & Snell were authorized by ail the défendants to em- 
ploy the lowa Land Company to act as their agent for the sale of this 
land; that is, there is évidence from which the jury would be justi- 
fied in finding that fact, and that under such authority they made the 
contract which is in évidence in the case. 

The complaint allèges that by the. terms of that contract the lowa 
Land Company was entitled to a commission if there was a sale of the 
lands, or an exchange of the lands for other lands ; but when the let- 
ters which prove the contract are examined it is seen that they did not 
authorize the lowa Land Company to secure a person who would 
make an exchange of lands, and thereby earn a commi^iion. The con- 
tract is explicit, and authorizes the lowa Land Company to find a pur- 
chaser upon specified terms, and those terms are a sale for cash at a 
specified price for each acre. There is a little doubt as to whether the 

*For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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commission of 50 cents an acre was to come out of that prîce, or was 
to be added to it; that doubt arising from some discrepancy between 
the terms of the letter and the words used in the heading of the list. 
But that is of no conséquence hère, because it is not claimed that the 
lowa Land Company procured a purchaser who did buy upon the 
terms speciiied in the letter. 

The plaintiff must recover, if at ail, upon the contract, and in or- 
der to recover upon that contract he must show a compliance with it. 
There is neither allégation nor proof under which he can recover as 
upon a quantum meruit. The rule with regard to the right of a broker 
to recover his commission is laid dôwn in the case of McGavock v. 
Woodlief, 20 How. 221, 15 L. Ed. 884, where it is said : 

"The broker must complète the sale ; that fs, he must find a purchaser in 
a situation and ready and wllling to complète the purehase on the terms 
agreed on, before he is entitled to his commissions. Then he will be entitled 
to them, though the vendor refuse to go on and perfect the sale." 

That same rule is practically laid down in the case of Francis v. 
Baker, 45 Minn. 83, 47 N. W. 452, to which attention has been called. 
Whatevér is said in that case, and whatever has been said in the other 
cases to which my attention bas been called, must be interpreted in the 
light of the facts of each particular case; and in this case in 45 Minn. 
83, 47 N. W. 452, as I gathered from the reading of the case, it ap- 
peared that the plaintifï did in fact procure Collom as a purchaser, and 
Collom did make a contract upon the terms originally given to the 
plaintiflf. The question in that case apparently was not whether Col- 
lom was a person able to carry out the contract, but the question was 
whether, Collom having been presented to the owner of the land as a 
purchaser, it was not for the principal to décide whether Collom was 
capable of carrying out the contract or not, and, having, accepted Col- 
lom, he could not afterward say that Collom was not able to fulfill. 

My attention has been called by plaintiflf to the case of L,ove v. 
Scatcherd, 146 Fed. 1, 77 C. C. A. 1, decided in the Circuit Court of 
Appeals for the Sixth Circuit. In that case the contract between the 
parties was evidenced by a letter of August 18, 1903, which is as fol- 
lows, written to the plamtiflf, a broker, and signed by the défendants, 
owners of the land : 

"We are thinking of taking our property out of the market, but if you 
hâve anybody who is reliable, and with whom you can put us In communica- 
tion regarding this property, we would protect you on a commission of 5 per 
cent. We would want to hâve an opportunity to look up the party as to his 
respoDsibility before making prices, ànd if this were satisfactory, before 
doing so, we would arrange ail matters in détail with you, in any event 
we would agrée to protect you in case you furnish us names," etc. 

It is readily seen how différent that contract is from the contract 
în the case at bar. There no terms were mentioned, and the agent 
was not required to produce a purchaser who would buy at a specified 
price ; but, having produced a purchaser with whom the owner made a 
contract, it was held, and very properly, that the broker was entitled 
to his commission. I entirely agrée that it is not necessary, the broker 
having produced a purchaser and having introduced him to the owner, 
that the broker should follow up and complète the contract. That is 
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for the owner to do himself ; but, before the broker is entitled to that 
commission provided for in the contract between himself and the 
owner, he must show that a contract was finally closed between the 
proposed purchaser and the owner upon terms which the broker was 
authorized to make. 

The case of McMillin v. Beves, 147 Fed. 218, 77 C. C. A. 444, was 
decided by the Circuit Court of Appeals of the Second Circuit, and 
showed thèse facts: 

"The défendants requested plaintlfE to flnd a purchaser for $275,000 mort- 
gage bonds of a traction company operating certain street railroads in Osh- 
kosti, Wis., and to offer them at a specifled priée with a certain amount of the 
stock of the company as a bonus, and promised the plaintiff a commission 
upon the sale of 21/2 per cent. Pursuant to that proposition the plaintiff en- 
tered into communications with one Donnell, of Boston, and at the suggestion 
of Donnell had several Interviews with the défendants to obtain information 
relative to the value of the securities, and reported the results to Donnell. 
February 19th plaintiff brought Donnell to the otllce of défendants in New 
York Olty, introduced him, and told them he had ofCered the bonds to Don- 
nell on the terms which they had suggested, and the défendants promised him 
that his commission should be taken care of." 

To my mind that is the vital point in that case. In addition to the 
original contract of employment between the owners of the bonds and 
the broker, there was a subséquent contract. It is immaterial, so far 
as this question is concerned and this case is concemed, whether Don- 
nell finally bought thèse bonds on the terms which had been originally 
asked, because when he was introduced by the plaintiff to the owners 
of the bonds they made a new contract with the broker, and said that 
his commission should be taken care of. This is the case from which 
the quotation read by Mr. Schmitt was taken. There it was said tlwit 
the broker was entitled to a commission, though the contract was made 
upon modified terms ; but, as I said before, that must be construed with 
référence to the précise case which is under discussion. In that précise 
case the jury could find, and the court could very well hold, that by 
virtue of the contract when the proposed purchaser was introduced 
to the owners of the bonds they agreed to pay a commission to the 
broker, no matter whether the sale was made upon the terms asked or 
not. 

In the case of Colonial Trust Company v. Pacific Packing & Naviga- 
tion Company, 158 Fed. 277, 85 C. C. A. 539, decided in the Circuit 
Court of Appeals, Third Circuit, the contract was as f ollows : 

"We authorize you to offer and sell our présent stock of canned salmon on 
the îollowing terms, to wit: First. AU sales to be made subject to our in- 
structions as to selling priée from time to time and upon the customary 
terms for domestic sales," etc. 

Then foUow other terms of the contract which are not important. 
The distinction between this case and the case at bar is very apparent, 
because it will be seen in that case that no terms or priées were in any 
way specified in the contract between the owners of the salmon and 
the broker. Ail that he was required to do was to produce a purchaser 
with whom the owners might contract, and they were at perfect liberty 
to détermine and fix their own terms and prices. The broker was en- 
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titled to.his commission when he produced a purchaser with wliom the 
owners finally made a contract. 

My attention has been called to the case of Hubachek v. Hazzard, 
83, Minh. ÎS*?, 86 N. W. 426. I do. not consider that case as controlling 
or biriding upoh this court. The later case in the same court of Hol- 
comb V. Stafford, 102 Minn. 233, 113 N. W. 449, is in conformity with 
what I beheve to be the law. Iii this, as in other similar cases, there 
must be a compHance with the contract by the person who seeks to en- 
force it. 

In the case at bar, if, after Bickléy had been introduced by the plain- 
tifî, assuming that he was introduced by him, Bickley and the owners 
had made a contract for the sale of the land at 50 cents an acre, there 
would be as much reason for claiming that the lowa L,and Company was 
entitled to a commission of 50 cents an acre as there is now. I do not 
see how a real estate broker stands upon any other basis than any 
other contractor, and unless he fulfills his contract, and produces a 
purchaser who is wilHng to buy upon the terms named, he cannot re- 
cover. Who knows whether the défendants in this case would hâve 
been wilhng to pay a commission of 50 cents an acre if they received 
$8, instead of $10, an acre for the land ? In f act, they stated to the 
plaintiff, in the letter of October 5, 1903, written before their contract 
with Bickley was made, that they had no intention of paying plaintiff 
a commission of 50 cents an acre if they should finally make an ex- 
change, instead of a sale, of the land. The ofïer of March 2, 1903, to 
pay 50 cents an acre, was based upon the direct terms of that letter, 
namely, that the lands should be sold for the priées therein named ; and 
in order to entitle the plaintiff to' recover the commission of 50 cents- 
an acre he must hâve produced a purchaser who bought upon thèse 
terms. This he never did. 

So, upon the entire évidence, the plaintiff, in my opinion, cannot 
recover, and I will grant the motion of the défendants. 
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ACKERSON V. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. March 12, 1910.) No. 169 (5,362). Appeal from tlie Circuit Court 
of ttie Uuited States for tlie Southern District of New Yorlî. For décision 
below, see 172 Fed. 303, afflrming a décision by tlie Board of United States 
General Appraisers. G. A. 6,810 (T. D. 29,276). H. A. Odell, for importer. 
D. Franli Lloyd, Asst. Atty. Gen. (Martin T. Baldwin, Sp. Attv., of coun- 
sel), for the United States. Before LACOMBE, WARD, and NOÏES, Cir- 
cuit Judges. 

PER CURIAM. Afflrmed, on the opinion of the Circuit Court 



CITY OF HURON v. DAKOTA CENTRAL TELEPHONE CO. (Circuit 
Court of Appeals, Eighth Circuit. September 23, 1909.) No. 3,004. Appeal 
from the Circuit Court of the United States for the District of South Da- 
kota. See, also, 165 Fed. 226. A. B. Falrbank and A. K. Gardner, for ap- 
pellant. T. H. Null and W. A. Lynch, for appellee. 

PER CURIAM. Dismissed, wlthout costs to elther party in this court, 
per stipulation. 



CITY OF ST. PAUL v. HYSLOP. (Circuit Court of Appeals, Eighth Cir- 
cuit. June 2, 1909.) No. 3,091. In Error to the Circuit Court of the United 
States for the District of Minnesota. See, also. 174 Fed. 391, 98 0. C. A. 
609. C. E. Collett and Morton Barrows, for pialntlffi in error. Anderson 
& Ekern and W. H. Hallam, for défendant in error. 

PER CURIAMi Wrlt of error docketed and dismissed on motion and 
stipulation, wlthout costs to elther party in this court, and without préju- 
dice to the rlght of plalntlfC in error to prosecute a new wrlt of error. 



GEORGE V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit, January 4, 1910.) No. 3,101. In Error to Criminal Court of Appeals 
for the State of OlUahoma. See, also, 1 Okl. Cr. 307, 97 Pac. 1052, 100 Pac. 
46. Joseph G. Rails, for plalntifC in error. Charles West and Charles L. 
Moore, for défendant in error. 

PER CURIAM. Dismissed, wlthout costs to elther party in this court, 
for want of jurisdlction, on motion of défendant In error. 



JEFFRIES V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. May 3, 1909.) No. 2,730. In Error to the United States Court of Ap- 
peals for the Indian Territory. See, also, 7 Ind. T. 47, 103 S. W. 761. A. 
C. Cruce and W. I. Cruce, for plalntifC in error. 

PER CURIAM. Dismissed, without costs to elther party In this court, 
for want of prosecution. 



JONES V. MISSOURI PAC. R. CO. et al. (Circuit Court of Appeals, 
Eighth Circuit. January 4, 1910.) No. 3,120. Appea! from the Circuit 
Court of the United States for the Western District of Missouri. See, also, 
170 Fed. 124. John Kennlsh and Jeptlia D. Howe, for appellant. 

PER CURIAM. Dismissed, without costs to elther party in this court, 
on motion of appellant. 
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MASSEY V. PRICE. (Circuit Court of Appeals, Eighth Circuit. Febru- 
ary 12, 1910.) No. 3,012. On Removal from Suprême Court of Oklahoma. 
Robert Burns, for plaintiff in error. William I. Gilbert and Eugène Hamil- 
ton, for défendant in error. 

PER CURIAM. Stricken froin docket, wltbout costs to either party in 
thls court, for want of jurlsdlctlon. 



THE M. E. LUOKENBACH. (Circuit Court of Appeals, Fourth Circuit 
May 17, 1910.) No. 962. Appeal from the District Court of the United 
States for the Eastern District of Virginia, at Norfolk. For opinion below, 
see 174 Fed. 265. Peter S. Carter (Harry B. McCoy, on the brief), for ap- 
I>ellant. N. T. Green (James F. Duncan, on the brief), for appellee. Be- 
fore GOFF and PRITCHARD, Circuit Judges, and KELLER, District Judge. 

PER CURIAM. The court below heard at Its bar the testlmony of the 
libelant and of the physician who examined him, and read and consldered 
the dépositions of other of the witnesses of libelant, as well as those of 
the respondent. The material questions to be determined involved the 
credibillty of the witnesses and the weight to be glven thelr testlmony, as 
no propositions of law were drawn in question. It is clearly shown that 
libelant was sick before the vessel reached Colon, that he asked to be sent 
to the hospital at that port, and that such request was refused. The rea- 
sons glven by the respondent for so decllning, and for the long delay before 
médical attention was glven libelant — whlch was after the vessel reach- 
ed New York— were not considered as satisfactory by the judge who heard 
the case, and' with the conclusion reached by him we are .,in fuU accord. 
Beyond question libelant was entitled to recover some damages, and we are 
unable from the record before us to say that under ail the circumstances 
an allowance of $1,200 is excessiye. Afflrmed. 



PEOPLE'g STATE BANK v. GLEASON. (Circuit Court of Appeals, 
Eighth Circuit. December 23, 1909.) No. 3,055. Appeal from the District 
Court of the United States for the District of Kansas. Garver & Garver 
and G. P. Grattan, for appellant. W. S. McCllntock and A. Ia Quant, for 
appellee. 

PER CURIAM. Afflrmed, with costs, without an opinion flled, on au- 
thorlty of First National Bank v. Cûnnett, 73 C. C. A. 219, 142 Fed. 33, 
5 L. R. A. (N. S.) 148. 



RICHARDS et al. v. MEISSNER et al. (Circuit Court of Appeals, 
Eighth Circuit. Aprll 1, 1909.) No. 2,973. Appeal from the Circuit Court 
of the United States for the Western District of Missouri. See, also, 163 
Fed. 957. William Steel Jackson and C- Hayward Palrbanks, for appel- 
lants. Frank Hagerman and Rector, Hlbben & Davis, for appellees. 

PER CURIAM. Dlsmissed, at costs of appellants, pursuant to rule 23, 
for fallure to cause record to be prlnted, on motion of appellees. 



STEVENS et al. v. GRAND CENTRAL MINING CO. et al. (Circuit 
Court of Appeals, Eighth Circuit. September 7, 1909.) No. 2,969. Appeal 
from the Circuit Court of the United States for the District of Utah. See, 
also, 133 Fed. 28, 67 C. C. A. 284. Jesse B. Roote, for appellants. Dick- 
son, Ellis & Schulder, for appellees. 

PER CURIAM. Dlsmissed, with costs, for want of prosecution, on mo- 
tion of counsel for appellees. 
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THOMAS V. WOODS et al. (Circuit Court of Appeals, Eighth Circuit. 
February 14, 1910.) No. 2,914. Appeal from the District Court of the 
United States for tbe District of Kansas. John H. Atwood, William W. 
Hooper, and Inghram D. Hook, for appellant John S. Dean, Charles Blood 
8mlth, Frank Hagerman, Harkless & Histed, Charles A. Loomis, Ashley, 
Gilbert & Dunn, Hugh C. Ward, Glen Sherman, and J. W. Gleed, for ap- 
pellees. 

PER CURIAM. Decree of reversai of September 11, 1909 (173 Fed. 585, 
97 0. C. A. 535), vacated and set aside, and appeal dlsmissed, Frank A. 
Lewis, trustée, etc., to pay ail unpaid costs of appeal, etc., per stipulation. 



TOXAWAT HOTEL CD. v. J. L. SMATHBRS & 00. et al. (Circuit 
Court of Appeals, Fourth Circuit. May 24, 1910.) No. 765. Appeal from 
the District Court of the United States for the Western District of North 
Carolina, at Asheville. 

GOFF, Circuit Judge. W'hen thls cause came on to be heard on the 
transcrlpt of the record, and was argued by çounsel, this court, deslrlng 
the instruction of the Suprême Court of the United States on a certain 
question or proposition of law arlslng therein, certified the same to the said 
Suprême Court, as foUows: "Whether or not the appellant, Toxaway Hô- 
tel Company, a corporation, under the facts hereinafter stated and doing 
the business hereinafter set forth, is subject to the provisions of section 4, 
subsec. 'b,' of the United States national bankruptcy act of 1898, and the 
amendments thereto, and liable to be adjudicated an Involuntary bank- 
rupt?" And the mandate of the Suprême Court on the disposition of said 
certifitiate havlng been sent down and flled in thls court on April 25, 1910, 
wherefrom it appears that the Suprême Court answered the question cer- 
tified in the négative (216 U. S. 439, 30 Sup. Ct. 263, 54 L. Ed. — ), it Is 
thereupon now ordered, adjudged, and decreed by this court that the de- 
cree of the District Court of the United States for the Western District 
of North Carolina, at Asheville, be, and the same is hereby, reversed, with 
costs, and the cause is remanded to the District Court of the United States 
for the Western District of North Carolina, at Asheville, with directions 
to set aside the order of adjudication and dismiss the pétition flled there- 
in, at the costs of the petitioners. 



TBUMBULL ELECTRIC MFG. CO. v. CONNECTICUT ELECTRIC MFG. 
CO. (Circuit Court of Appeals, Second Circuit. May 2, 1910.) No. 
242. A-PPeal from the Circuit Court of the United States for the District 
of Oonheeticut. Appeal from a decree dlsmissing a bill of complalnt char- 
ging Infrlngement of letters patent No. 820,076, granted May 8, 1906, to the 
complainant, as assignée of John H. Trumbull, for an Improvement in panel 
switches and cut-outs. Ward & Joy (George B. Ward, of counsel), for ap- 
pellant. Thomas F. Ryan and Hubert Howson, for appellee. Before LA- 
GOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We hâve carefuUy considered the record and brlefs In 
this case, and are of the opinion that the decree should be affirmed upon 
the opinion of Judge Platt. 168 Fed. 709. The decree of the Circuit Court 
is aflirmed, with costs. 



UNITED BRBWERIES CO. v. COLBY et al. (Circuit Court of Appeals, 
Eighth Circuit. Mareh 10, 1910.) No. 3,339. In Error to the Circuit Court 
of the United States for the Northern District of lowa. For opinion be- 
low, see 170 Fed. 1008. George F. Henry, for plaintlfE in error. 

PER CURIAM. Dismlssed wlthout préjudice, and without costs to ei- 
ther party in thls court, on motion of plaintlff in error. 
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; UNITED STAGES v. .ÇiENZIGER BROS. (Circuit Court of Appeals, Seo» 
pnd , Clriçuit. jFebfuary, 8,, 193,0.) ..No.. 150; (5,272). Appeal from tlie Circuit 
Court of :tli,e> United. ;States: foir^t^lie Southern District of New Yorli,, , ,Epr 
décision below,see 172 Fed. 260, ;D. Frank Lloyd, , Deputy Asst, Atty. ;Qen. 
(Edwln :^ Vs^akefleld^ ^p, Atty,, oif counsel), for the United States. Brown 
& Gerry (James L. Gerry, of counsel), for appeùees. Before LAC0MBB 
apd WABD, Circuit Judges, 

PEBCUBIAM. Décision affirmcd. 



UNITED STATES v. UA FEÏIRA. (Circuit Court of Appeals, Second 

Circuit. March 7, 1910.) No. 149 (5,287). Appeal from the Circuit Court of 
the Unitedl States fpr the -Southern District of New York. For décision be- 
Ipw,se,ç,.lT2 Fed. 297, aflarmlng 'G,' A'. 6;757. (T. D.' 28,966), In whlch the 
Board . fijf , Cfenèy|il A.ppralseçs ; reverçed the, assesfsment of duty by the col- 
lector bî cùétoms àt the port of New î'o^k. D. Pranlc Lloyd, Asst Atty. 
Gen. (Charles Duane Baker, Sp. Atty., pf counsel), fOr the United States. 
Brodks s'Btoo'kè (Frederick W. Sroolis, Jr., of counsel), for appellee. Be- 
fore iJACtMBE, CO^IB, atjd #ABD, 'Ciyëùlt Judgés. 

EER QUBJAM, If ,,thls^;^ére,. a çaspof hovel Impression, inore welght 
çaight begIVen tp thé .àrgùm^^t; âç(vàjiced by the government ;|n support of 
its contention as to, the meaijïng/of.thçiJV'ords "single str^nd,"! But the 
question Ws beens^vj^ral tin>esf .btifore Jie coui'ts, and It appears froài éx- 
ianîlnation^ pf H^e sWples 'jt; afld T 1;}i.at, gpods Idehtically lite, the présent 
Inip.prtàtlafis wçre Ijfifore thls .court .'.wlîfin the décision pf the Circuit Court 
Ip Trefoiisse V. Uiiited,,State^Vl44'ï',çdl 708, wàs afflriûed !severàl years 
^go, 154, Fed.';j.p05. ,83 b. .C.,,A., (JW. Â ^^eat deal of tesitlnioiiy bas been 
'ijp,kèn in t|^is'ciëé,as to compierClîât 'ftèsifoigitlon, but it Is so cphflieting that 
,we .ag;ree wîth the Board aP<I the 'fSrÇWt' (^^ in thé conclusion that it 
is , Impossibië t.o, dlèdnce thêrefrbili, aiiy' éeniblance of uniformîty!' There is 
èèrtalnly nbt ,én,bu||li''ln It to /i*'ai;rant.ti'e jçeyersal of the earUer décisions, 
DecMpn aîBriiied,. , ,, . , . 



tJNITED MAifî'^ V. SlJÏP^biî-CB.ié'FO'BD CO. (Circuit Court of Ap- 
peals, Second Ciréift. April 4, 1910.) No. 176 (5,115). Appeal from the 
Circuit Court of the United States for the Soiittern District of New York! 
For décision below, see 172 Fed.-301, reversing a décision by the Board of 
United States General Appraisers, G. A. 6,675 (T. D. 28,480), whlch had affirm- 
ed- the assessBientof duty by, the collector of customs at th& port of New 
■^orlî. .D. Frank, LJoyd, Asst. Atty. G'en. (Martin T, Baldwln, Sp. Atty., of 
counsel), for the United States. Oomstock «fe Wasiiburn (Albert H. Wash- 
burn, of counsel),' tor appelleçs." Be;fore LACOMBE, CÔXÉ, , and WARD, 
Clrqilt Judges. ,, :^, ,. ,',';. '.■ ,, •!, 

PERCURIAM. JDecision affirmed.; . ,:;' . 



UNITED STATES v. TIFFANY & GO. (Circuit Court Pf Appeals, Sec- 
ond Circuit Aprjl 4, 1910, On Petltipn for Rahearing, June 6, 1910.) No. 
184 (5,454). Appeal ^rom the CSf cuit Court of the United States for the 
Southern District of, New York. Éoi^ décision below, see 172 Fed- 300, afflrm- 
ing a décision by ttie Board of United States General Appraisers, G. A. 6,86^ 
(T. D. 29,542D, whlch had reversed the assessment of duty by tlie collecter of 
customs at the pott of New York. D. Frank Lloyd, Asst Atty. Gen. (Charles 
Duane Baker, Sp. Atty., of counsel), for the United States. Arthur M. King, 
for appelleesl' Bèfpre WARD, and NOYES, Circuit Jtidgefi, and HOLT, Dis- 
trict Judge. 

PBR OURIAM. We corne to thè same conclusion in this case as in onr 
former décision în Citroen v. V. S., 92 C. C. A. 365, 166 teâ. 693. Judgment 
affirnied. ■ ■ n : 

On pétition for rehêarlng or îor spécial leàve to flie a pétition for rehearlng at a 
later term of the court, under rule 29 (150 Fed. xxxiv, 79 C. C. A. xxxiv). 
PBR CURIAM. Pétition dcnled. 
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UNITED STATES v. WADLEIGH. UNITED STATES v. WINTER & 
SMILLIB. (Circuit Court of Appeals, Second Circuit. Blarcli 9, 1910.) 
Nos. 166, 167 (5,345, 5,346). Appeals from the Circuit Court of the United 
States for the Southern District of New York. For décision below, see 172 
Ked. 169, a.V.i-ming a décision by the Board of United States General Ap- 
praisers, G. A. 6,809 (T. D. 29,266), whlch had reversed the assessment of 
duty by the collector of customs at the port of New York. D. Frank Lloyd, 
Asst. Atty. Gen., for the United States. B. A. Levett, for appellees. Before 
LAGOMBE, WAKD, and NOYES, Circuit Judges. 

PEK CURIAM. Décision afflrmed. 



UNITED STATES FIDELITY & GUAKANTY CO. v. LOEWENSTEIN. 
(Circuit Court of Appeals, Fourth Circuit. May 21, 1910.) No. 9.59. In 
Error to the Circuit Court of the United States for District of Maryland, 
at Baltimore. Richard H. Bland (Bartlett, Qaggett & Bland, on the brief), 
for plalntifC In error. W. Harry Holmes (Bruner R. Anderson, on the brief), 
for défendant In error. Before GOFF and PRITCHARD, Circuit Judges, and 
BOYD, District Judge. 

PEB CURIAM. We hâve carefully considered the assignments of error 
herein, and in vlew of the clrcumstances surrounding this case, as well as 
the statute in pursuance of whlch this proceeding was Instituted, we are 
of opinion that substantlal justice has been done, and that the learned 
judge who heard this case was not in error. Therefore the judgment of the 
lower court should be afflrmed. 
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